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Appeal faoji tab Madras Hie* Court. 

... April 6, 1922. 

Present Viscount Cave, Lord Shaw, Sir Jobs 

Edge and Mr, Ameer Ali. 

T. P. SRINIVASA OH ARIA R, 

S.'RCC DECIABID (vOW REPRESENTED BT 

'• T. P. BANG-ACHARIAR an d another) — 

Appellants 

terms 

0. N. EVALAPPA MUDALIAR— 

, Respondent. 

Endowments—Temple property - Origin traceable to 
trust,— Conversion by trustee — Onus on trustee — 
TTESrmakartha, position of — Trustee’s unfounded 
'to trust property, whether per se ground for 

removal—Concoction of accounts—Misconduct. 

y. * 

discoverable origins of property show 
it to be. trust property, the onus of establishing 
that it # ^nust have illegitimately come into the 
trustee’s own right does not rest upon the benefi¬ 
ciaries. ' Tne onus lies heavily on the trustee to show 
by the clearest and most unimpeachable evidence 
the legitimacy of his personal acquisition, [p. 5, col. 

l.j. 

In the absence of unique circumstances, a 
property discovered to be originally trust property, 
cannot be allowed to be converted into the private 
property of^the trustee, [p. 8, col. l.j 

T-lPi of a dharmakortha ii not that of a 

sfabait or *, ^Jigious institution, or of a mahant of 
a mutt, wuich. functionaries have a much higher 
right wifcn larger power of disposal and adminis¬ 
tration and have a personal interest of a beneficial 
oharaoter. [p. 7, col. 2.J 

Vidyapurna Tirtha Swami v. Vidyanidhi Tirthe 
Bwami, 27 M. 435j 14 M. L. J. 105, referred to. 


A dharmakartha is literally aud no more than the 
manager of a charity and his rights are never in a 
higher legal category than that of a mere trustee, 
[p. 7, col. 2.] 

A trustee who is guilty of seriously reprehensible 
conduct bv setting up an assertion of private owner¬ 
ship in QiCasel? aftcta powerful resistance to the 


, recovery of the properties for the trust which he 
administers, and seeks to maintain his assertion 
by concocting accounts ought not, on any sound 
principles of law or of administration, to be permitted 
to continue in his office, and it is open to the true 
beneficiaries of the trust, as also to the Court before 
whom such delinquencies are established, to insist 
upon the first step towards trustworthiness in 
administration being taken by the removal of the 
trustee, [p. 8, col. 2j p. 9, col. I.] 

Appeal against the jndgment of the High 
Court, Madras (Wallis, 0. J., and Seshagiri 
Aiyar, J) in A. S. No. 5 of 1915, dated 
the 6th Marah 1917, whith varied tha 
deoree of the District Judge, Ohingleput, 
dated the 11th Deoember 1914. 

Sir George Lowndes, K, 0. t and Mr. E. B t 
Raikes, for the Appellants. 

Mr. DfGruyther , K. 0.,-and Mr. Kenworthy 

Brown , for the Respondents. • ? 

# 

JUDGMENT. 

Loro Shaw.— This is an appeal against 
the judgment and decree of the High Conrt 
of Jndiaature at Madras, datad the 6;h 
Marsh 1917, whieh varied a deoree of the 

Distriefc Judge of Chinglepnt, dated the 11th 

Dateznber 1914. 

Tbe suit was instituted by the present 
appellant and another, nndsr the Civil 
Procedure Code, section 92. The prayer of the 
plaint was for an aseouufc of the respondent’s 
management of a tsmple in the district of 
Chiogiepnt sinaa his assumption of offiae 
and that he “ba made aaaountable for all 
loFses osiasioned to this temple by his 
breaches of trust, for his removal from 
offiae, and for the settlement of a saheme for 
the management of the Davastanom and its 
properties." Incidentally, the jndgment for 
.aiiounts made in the suit has raised aquea. 

tion of complexity and importance as to th' 
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ownership of lands of considerable extent and 
value. The issue upon that topic is the 
principal one raised in this appeal. It is, 
whether these lands belonged to the temple 
or are the private properly of the respondent, 

who, in point of fact, is its Dharmakartha 
or hereditary trustee. 

The grounds for the removal of the re¬ 
spondent from (he position of Dharmakartha 
have been added to by the conduct of the 
respondent in the Bonne cf the suit, and now 
include not ODly misfeasance and breath of 

trust, but the proved falsification of the tern- 
pie accounts. 

This question of removal from fhe potilion 
of fiuetee will be afterwards dealt with, but 
it may fccre be mentioned that the former 
qu(.s ion, tie , Ibe question of the true owner* 
ebip cf Ibe temple properties, eo keenly con- 
tested by tbs respondent bas not only to be 
'determined cn ite merits, but may turn cut 

to Lave a bearing upon the queetion cf hie 
removal ficm office. 

The care is very involved, and their 

Lordships have to a.koowledge the cere 

which fas been manifested with regard to 

it in the Courts below, and in particular 

Jhe elaborate investigations cf the history 

of Ibis property made by the District 
Judge. 

As it is desirable that the Beard should 

endeavour to sx.lude from this judgment 

all such details as might obteure the ques- 

t.on of prirciple dealt with, it may be well 

to coneider the respeative positions of parties 

in the •’ear language adopted by the Distri.t 

Judge. His narrative of the plaintiff’s case 
is this:— 

“2. The plaintiffs allege that they are the 
tirtbcm rmrandan and ubhoyaUr, of the said 

temple, that the defendants its trustee, that 
its management since 1842, when the Govern- 
ment handed ever the ran e, has been in 
the family of the defendant, (bat the endow- 
meets to the temple .onsist of mm,from the 
Government, income from lands and sentribn- 
tion from ubhayakan, that the administra¬ 
tion of the temple by the defendant has 
been unsatisfactory and that he is guilty of 
various acts of misfeaearce, malfeasan«e, non- 
feaiar.se, breach of frost and neglect of duly, 
ihe msfanees of mieoonduit are set forth in 
paragraph y of the plaint, the main item 
being with reference to the lands, wet and dry 
{ipd mavyume described in A 1 to A $ 
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schedules of the plaint which it is alleged to 
belong to the temple, and the defendant is 
charged with misappropriation of the income 
from them without bringing the same into 
the temple accounts, and it is alleged that 
the3e aocounts are not regularly and oorrectly 
kept”. 

His narrative of the defendant’s ease is 
as follows:— 

3 . The defendant contends that be is the 
hereditary trustee of the temple and that his 
ancestors were the trustees even before the 
Government arsumed management thereof, 
and denies that he is guilty of aoy act of 
misfeasance, eta., alleged in the plaiot. He 
farther e!a f es that the plaint temple never 
owned or enjoyed ary of plaint A1 or A2 
schedule lands, that item No. 1 of A3 schedule 
is enjoyed by the temple, and that, in itam 
No. 2 of A3 sabedule and in the first seven 
items of A 5 schedule, the Melwaram right 
alone belongs to the temple, that lands in AI, 
A2, A7, A8, were always exclusively owned 
and enjoyed ty the defendant and his 
ancestors as their absolute proparty. The 
defendant further states that all the ironies 
arising from the lands belonging to the 
temple have been regularly entered in the 
temple accounts aDd duly accounted for, 
that the (aid income is not sufficient for the 
upkeep of the temple, and that the defendant 
has been meeting the deficit from his private 
funds, and that the accounts filed in Oourt 
were regularly maintained by the temple 
Karnams.” 

These statements show broadly and cor- 
rectly the attitude of the parties to this 
litigation. 

The temple in question is an endowment or 
institution for the worship of the God Vishnu, 
It is dedicated to a Saint or Incarnation 
called Tirumusbi Alwar. The temple lands 
are at Madavilagam and other villages in 

I | J a _ a a ^ ^ in the vicinity of 

the City of Madras. As the plaintiff in Head 
3 of the plaint avers , 

‘’There ie a Public Vishnu Temple at 

Madavilagam, a hamlet of Tirumusbi, in 

Poonamalle Division, Saidapet Talnk, dedisat- 

ed to Sri Jagannatha Perumal and Tirumushi 
Alwar.’ 

That in point of fast, a temple did exist 
there from ancient times, and that it wa« 
in possession of certain endowments in th« 
ahapo of lands, seem to be undoubted^ 
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The Board has had a reference to various 
historical authorities upon the snbjesfc of the 
Chingleput District, and upon tha mirasi 
tanure therein. These records are volumi¬ 
nous. It is too much to expeat that any¬ 
thing definite can be obtained prior to the 
devastation of the distriot by Hyder Ali in 
the latter half of the eighteenth aentury. The 
most valuable document is the Fifth Report 
of the Select Committee on the Affairs of the 
East India Company of the year 1812, Says 
the Report: — 

The logherr (Chingleput) appears to have 
been obtained in the year 1760 and 1763, 
from the Nabob of Arcot, in return 
for the services rendered him and his father, 
by the Company....The iag\eer was twiae 
invaded by Hyder Ali, in 1763, and in the 
war of 1780, when he entered it with fire 
and sword. On the termination of the latter 
war, in 1781, hardly any other signs were left 
in many part) of the country of its haviag 
bisn iahabited by human boiogs than tha 
bones of the bodies that ha] been massac'ed 
or the Daked walD of th9 bousj?, choultries, 
apd temples, whiah had been burnt. To 
the havoc of war suacaeded the affliction of 
famine; and the emigrations arising from these 
successive calamities nearly depopulated the 
district. 

The system of management in the jagheer , 
while it was rented by the IVabob, was of 
the same oppressive and uDjnst character 
which marked the administration of affairs in 
his own territory, the Carnatic.” 

A period of no little aonfasion ensued even 
after the Company Government asmmed the 
jagheer in the years previous to 1730, the 
aonfu6ion being mnch relieved in 179-i when 
the aountry was placed under the manage¬ 
ment of Mr, Lionel Place, who continued ai 
administrator until 1798, and whose Final 
Report re9peating the jagheer is dated the 
6fch June 1799. Mr, Place’s views with 
regard to mirasi are stated to have under¬ 
gone a material ahange, and, in the language of 
the Repor.t 

He had beaome convinced that the mi• 
rasidar had an undoubted hereditary prop¬ 
erty in the soil, that he derived this right 
originally from the Sovereign to whom he 
acknowledged obedienae, and the rendering 
of a stated proportion of the predaoe, as 
. the tenure by whiah he held it; that he 


sold, mortgage!, gave a way and left his lands 
to his posterity.’* ‘ 1 

It would not eluaidaks the points at isiue 
in this suit to enter farther into the develop¬ 
ment, historically, of the adjustments of the 
rights regarding the land and its teunre and 
cultivation. This following exaerpt, however, 
may be made from Mr. Plaie’j Final 
Report:— 

702. The following ded)iition t therefore, 
of mirasi or property in land seems to be 
dedncible from the discussions that hava 
passed on it, .* 

<03. That it is a right to the use and sub- 
stanse of tha soil vested in the present pro¬ 
prietor, his hBira and saoaessors so long as 
he does or oin cultivate it and piys the 
dues of Government and is obedient to its 
authority; and that when he does not or 
c*nooi cultivate his lands, whan he with* 
holla the daea of Goverameot, or is disobedi¬ 
ent to its authority, sash p*rt as he 
neglects , or, in the latter case, the whole, 
escheats to Government, who may confer it 
on whom it plea3es.” 

These exserpts have baen given becauso 
the fast has been acknowledged that the 
villages,afterwards referred to, with the land* 
in suit in the present sas9, are held under the 
mirasi tenure. Nor, secondly, is it disputed 
that Viahna as a juristis entity, and, as sash, 
owner of the temple-dedicated t6 and appear¬ 
ing under the following names : Sri Jagan- 
natha Peramal and Tiramushi Alwar, can, 
according to law, and must, if it assord with 
fact, be reckoned as a mirasidar bolding a 
village mirasi. The point in the saie is, 
was the property in suit held under 
mir isi tenure by fchia mirasidar in the 

inter.sts of the institution and worshippers 
of Vishnu attached to it, or was it held by 
the respondent personally ? 

The respondent founds, and strongly founds* 
upon the sta l e of the resords of this 
property as for the year 1825. He maintains 
that there is snffio’ont indication from this 
record that the property in suit had wholly 
belonged, not to the temple as part of its 
endowments, but to Evelappa.his grandfather, 
as his own personal property. 

The date of the origin of this temple is 
not apparently now assertainable, but tha 
first broad and fundamental fast appearing 
from the record founded upon is that iu, 
1825 de f -clo sash a temple did existj 
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secondly, that the institution was at that 
date managed by a Dharmakartha ; and, 
thirdly, that it was the owner of some 
lands. What were those landp, and, in 
particular, did they inolade those in Bait in 
the present oaBe ? On that point the signular- 
ity of the position is that it appears to be, 
and that very rightly, assomed in the 
judgment of the Courts below, that originally 
the temple did own the lands, bnt that 
the state of affairs •rystallized in the pat* 
mash of 1825 left it at least doubtful 
■whether some change had not been effected 
order which a personal acquisition by the 
Dharmakartha bad taken plate. 

And it is the faot, with regard to the large 
majority of the items eomposing the village 
lands, that the plots and portions are set 
out in detail in the nane of Evalappa 
Mudaliar, without describing him as trustee, 
and without giving any indioation contrary 
to that of personal owneisbip. It is this 
circumstance up*on which the respondent in 
the appeal strongly relies. 

It may be said cf tbe 1825 paimash or 
record, taken as a whole, that it does involve 
certain self-contradictions which contribute 
to leaving the point at iisue in considerable 

doubt. 

It will serve no usefnl purpose to load this 
opinion with details, although all these details 
have been aarefully considered. It may 
suffiae to eay as follows : The paimaih 
Jariff Taram ahitta for Madavilagara village 
dated the 31st August 1825, forms tbe 
Exhibit A, and its headings and general 
preliminary statements must be attended to. 
It states the “persons who are present at 
the Jariff,” mentioning by name the Govern¬ 
ment Offioer. Then follows this entry; 
“Alwar temple village miras." This appears 

to describe in general terms tbe ownership 

\jy the temple of all the village miras. Then 
there appears this entry : “Appaeami Mudali 
and Arunaobala Mndaii, gumasthas of 
Evalappa Mndaii, Dharmakartha of the 
aforesaid temple—total, two persons.” Up to 
this point it Beems plain enough that the 
lands are owned by tbe temple, and that 
Evalappa is its Dharmakartha. When the 
specific entries begin there occur the fol¬ 
lowing “remarks": “Village miras — Sri 
Tirumn&hi Alwar”, and a little further do«D, 
“No. 1 miras. Tirumushi Alwar Devasta¬ 
tion! Dharmakartha Nattu Evalappa Mudali.” 
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Then still another : <l Alwar Mantapam tops 
No. 1 miras Tirnmnsbi Alwar Davastanom.” 
Up to this point tbe doubt as to tbe lands be¬ 
ing temple lands—it being admitted that 
they are part of tbe village miras has 
not arisen. When these items same to be 
entered, the eolumn of remarks shows vil¬ 
lage wtrflfi”. and by far the most important 
of the entries are those referring to the 
miras itself, ttV, “No. 1 miras ”, and one of 
the most important pieces of the property 
is a tope or grove, which is entered aa pu r >j<i% 
and in tbe remarks is stated to be Alwar 
Mantapam tope. So far all is clear. 

The confusion arises, however, from an* 
other document, Exhibit A* 1, called Register 
of lands as per paimosh or mamul account , 
It is to be observed that in it again occurs 
“No. I village miras , Tirumushi Alwar , 
and in No. 83, “No. 1 miras Tirumushi 
Alwar Deva6tanom”, there being added the 
words “Dharmakartha Nattu Evalappa 

Mndaii”. . . 

While this is sc, the remarkable thing is 

that all the other entries, with perhaps one 
or two exceptions, are stated to be No. 1 
pattu, Evalappa Mudali,” with no indica¬ 
tion that those particular items are temple 
lands or that Evalappa holds th^m as 
Dharmakartha. This fact, and practically 
this faot alone, forms the foundation cf the 
respondent’s claim that he is personal owner 
of these numerous items. The inconsistency 
of this with the other entries above referred 
to is unexplained, and in particular it is 
unexplained how property originally temple 
property ever came into bis private owner¬ 
ship. No express grant is produced; no 
legal authority for a conversion to singular 
is suggested. 

In these circumstances, their Lordships 
are not prepared to say that if tbe records 
had stopped here they would have agreed 
with the judgments of the Oonrts below, and 
would have attributed the entries opposite 
Evalappa'a own name as entries certiorating 
private property. It is unlikely; but, for tbe 
reasons to be hereafter stated, it is do! 
necessary to decide the question, Let it be 
assumed, however, that the point of ownership 
stands doubtful upon the 1825 records. To 
such a sit nation it is conceivable that the 
observation of tbe learned Chief Justice 
wonld apply. He says:— 

“It is, cf coarse. impossible at thisdistanoa 
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of time to say exactly how it wac that these- 
properties passed from the temple ioto the 
hande of the trustee's family, and the ease 
may undoubtedly appear to be one of 
laspieion. Bat we eannot say, at this die* 
tanca of lime and in view of this long enjoy¬ 
ment, that the title of the temple has bean 
sufficiently established in the present suit as 
to the great bulk of those properties, that is 
to say, inreBpeob of those properties waioh, 
in the paimath , are not entered as temple 
properties. Where we find in the piimath 
properties entered as temple proparties, that 
is sufficient to throw the onus on to the 
trustee of showing how these properties 

caased to belong to the temple. 5 ’ 

Their Lordships most dissent entirely from 
the view that, where the discoverable origins 
of property show it to bs tract property the 
onus of establishing that it mast have 
illegitimately come into the trustee & own 
right rests upon the beneficiaries. Upon the 
contrary, theonas is, and is heavily, upon the 
trustee to show by the clearest and most un¬ 
impeachable evidence the legitimacy of his 
personal acquisition. Even ooon the records 
of 1825 their Lordships wool 1 have inclined 

to this view, 

. Bat the records did not end here. In 
their Lordships’ opinion it is necessary in 
a ease of this kind to view ihe records, 
transactions and proceedings a3 a whob. 
And in their view the greatest weight must 
be attached to the elaborate proceedings of 
1876, and, in particular to the Survey and 
Settlement Register of the Village of Mada- 
vilagam. That Register contains 16 9 items 
including, among other particulars, an identi¬ 
fication, so far as possible, of each item 
with the old number or name of fields, and, 
in particular, the extent and assessmsnt of 
each plot of land in the whole list. 1 he 
Register is signed by Major 0. J. Stuart, 
Acting Deputy-Director of Rsvenue Settle¬ 
ment, and is dated from the Revenue Settle¬ 
ment Office. It cannot be too clearly pre- 
mised, however, that the Board would not 
hold any such record to ba conclusive evi¬ 
dence of ownership ; but, upon the other oand, 
their Lordships cannot be blind to the 
importance of such a document which ap- 
p 3 ars, de facto , to have settled the bounds 
of the possessions of these plots for a 
period of thirty-five years, that ia to say, 
from 1876 to 1910. This is especially im- 
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portant in any case where the personal as 
against the trust clam » supported also,' 
and alone, by a reference to an- earlier 
record of a similar character, marred as 
that record happens to be by the con* 
traditions to which reference has neon 

made. 

[fc is, however, unnecoasary, it may again 
be said, to enter into details. Cut the 
facts as to the 1S76 records are outstand* 
log and make the position much dearer. 
Evalapp* had been succeeded by Varadappa, 
and numerous cases, iucladiug those in 
which in 1825 the entries of the owner 
had only bean in the name of Evalappa Mnda- 
liar with nothing added thareto, now 
appear, with the point as to the character 

of the ownership, cleared up. # 

The Survey is headed Descriptive Memoir 
of Madavilagam of the Saidapet taluk” Ex- 
tracts from it form Exhibit B of the 
present proceedings. Their Lordships have, 
however, seen a print of the Descriptive 
Memoir itself, bsaring to be signed by 
Major Stuart, '‘Acting Deputy Director of 
Ravenue Settlement.” The following entries 

are important : — 

4i AfiW Tenure. As the Government have 
recognized the Miratidar's claim to a per¬ 
centage fee {twit an tram) on the Taram 
assessment, the following arrangements are 
made for its future collection and pay- 

menfc.” 

This entry speaks for itself. The tenure 
was mirasi tenure, and there was one 
mirariiar. Then oocurs the following:—• 

“The fee i3 fixed 2-annas in the 
rupee of assessment of both dry and wet 
lands for which the lands are divided into 
(1) Pangu (II) Durkast and (III) Waste.” 

The word “Paugu ” refers to the origi¬ 
nal cultivated laud—that ia to say, land 
cultivated by porsons or a person, or 
institution, belonging to the village. Dur¬ 
kast “refers to lands granted by the Govern¬ 
ment for cultivation not by villagers, bat 
by outsiders. “ Waste” refers to jungle or 
uncultivated land 

The main point to be kept in View is 
the form of the entries of the lands, the 
i^sae as to which is whether they are 
temple lands or are private property or 
Pangn lands. The importance, accordingly, 
of special reference to Pangn lands is clear. 
That entry ia as follows 
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“Pingu Lands. This is an Ekabogam 

village aDd the lands have hitherto been held 

by ore pattadar . The fee registered against 

these lands is at present a mere matter of 

account and need not be collected, as the 

fnirasidar himself holds the lands. Bnt if 

IbeBe lands hereafter become waste by relin- 

qniehment and are taken up again by a 

stranger, they will be shargeable with the 

fee, pins the Taram arsessment, and the fee 

thus collected will be payable to the mirasi- 
dar" 

The village is spoken of as an Ekabogam 
Village. Ekabcgam” according to Wilson 


trni 


is: 

The possession or teLnre cf village land 
by ODe person or family without any co- 
sharer. The appellation is continued in some 
instances where other parties have beeD admit¬ 
ted to hold portions under the original tenure 
as loDg as that remains unaltered.” 

It is stated that the lands have been hitherto 
held by one pattadar, and that the miratu 
dar himself holds the lands.. The extreme 
important of this entry arises from the 
events which had taken plaie in ard about 
the early sixties of last sentury. 

It f eems fairly plain that by the middle of 

the nineteenth century various demands were 

beiDg made to obtain a statement of the 

rights of mirasidars in this part of India 

In the volume named "Chiogleput, Iate 

Madras District.” compiled under the orders 

of the Madras Government by Mr. Charles 

Stewart Crole, the position is thus desorib- 
ed.— 

‘■'In 1834 it began io indu.t ootsideis into 
tbe permanent possession of lands, and issued 
pottos to su.h persons. I n 18^9 it eompelled 
tbe mnasidaro to deolare ocoe fcr all the 
extent of their individual holdings, and 
proceeded to issue palta. a..ordingly, whieh 
it at first styled mirasi pattas. 

In the same and following yeira it warned 
mirandars that they would have to pay the 
assessment on all lands in their holdings, 
whether they cultivated or not, and limited 

by new rules, which have since increased in 

stringency, tbe occasions on wbioh, and then 

only as a matter of grate, remissions would 
be given. 

In 1863 the Government directed the 
abolition of tbe words 'mirasi pnU a ' and 
pay titan patta" which had previously ap. 
peered as a heading on those documents in 


order to distinguish mirasi from ordinary 
tenure, and it ordered the name of the 'pat, 
fader’ merely to be inserted, thus distinctly 
proclaiming that it would no longer recognize 
aDy differerce in tenure.” 

This historiosl circumstance gave great 
weight to the Settlement and ^Survey, about 
to be referred to, made in the year 1873. 
It is in particular noticeable that a special* 
•olumn of pattadart , with a demand for their 
names, appears in the Return, and that this 
coincides with the acknowledgment of the 
mirasi tenure. Tbe application of this to 
the situation of the village, whose owner¬ 
ship is in suit, will be immediately seeD, It 
would rather Bppear that no pnblic document 
of anything like equivalent value to that of 
tbe Report of It-76, with regard to the details 
of any properties which were at ocoe mirasi 
and patta, had ever been previonsly issued. 

It is accordingly of ppecial importance to 
know who was the mtraiidar bolding a patta. 
&Dd, therefore, pattodar of those particular 
lands m suit. Appended to each entry of 
grants of land id the village is a column 
headed pottador's Nemo and No.” It can- 

not be seriously disputed that the putta was 
Wo. 1 putta. 

Who, then, was tbe holder of these lands, 
occupying the position at once of miratidar 
and pattadar's No. Ip Item by item tbe entries 
under pattadar's Name and No.” are Nattu 
Varadappa Mudaliar, Trnstee of Tirummbi 
Alwar Pagoda ” The entries are repeated 
and repeated in the same sense. And in 
short, there is here an official affirmation 
that these lands are temple lands; that 
they are held in No. 1 patta ; an d that tL e 
traetee of the temple is Varadappa. 

7,° nld ( r.“ rdin8ly 8 PP e »r to be olear 

fhat th e offi.ml do.ument, whi.h it .annot 

tion°*nd "" ■ Pr6Pare l d aft6r minn ‘« ioepfc 

ti°n and enquiries on the epot, seta at , eet 
any doubt as between private and temple 
ownership and .(early affirms the J ter 

Varadappa was not the private owner • he 
wae the Dbarmakartba or trnstee. It how¬ 
ever, must be admitted that although this 
was tbe official view, the record dnl ! 

commit Varadappa himself to such an affi° r . 

mation or admission. 

Most fortunately, however, there are ele. 
meuts of probation existing, applicable tn a ' 
regime o, Varadappa, whifh help'^ 
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•lear this difficulty away. These instances 
may be given : — 

(1) On the 8th February 1888 Varadappa 
brought a suit against the Government in 
regard to certain lands and tree*, which he 
alleged he was debarred from cultivating. 
He desired a declaration to establish his 
right to the said property as absolute owner 
thereof.” It is, however, an entire mistake 
to reckon this an assertion of private owner¬ 
ship, because Taradappa describes himself as 
plaintiff and a Dharmakartha of the temple 
at Madavilagam village, and the first three 
statements of his plaint are as follows : — 

i. The village No. 137 etc, Madavilagam 
and all its miras appertain to, and form por¬ 
tion of, the endowments of the temple of 
Tirumushi Alwar situated in the said village, 
Poonamalle Division,Saidapat Taluk, Ohingle- 
put District. 

•" 2. The plaintiff above named is the 
hereditary Dharmakartha of the said Devas- 
tanom. * 

3, >Pla‘ntiff's ancestors have, from time 
out of mind, been enjoying the lands under 
numbers described below by building choultry, 
cultivating the soil and raising a tope, &»., 
paying revenue to the Government for the 
said lands.” 

i** -As mirasidar and as trustee of the temple 
his grievance against the Government was 
that be was not entitled to extend the rights 
which he asserted over certain further lands 
and trees, and accordingly the suit was 
substantially for the purpose of enabling 
that extension to be made, piesnmably for 
temple purposes, and accompanied with tbe 
assertion that— f uoad the temple—the village 
of Madavilagam ‘and all its miras ” were the 
endowments of the temple of which Vara¬ 
dappa was the Dharmakartha. 

(2) A statement signed by “Nattu Vara¬ 
dappa Mndaliar, Dharmakartha,” and made 
before tbe Deputy Tabeildar, Poonamalle 
Division, is also produced. This statement 
refers to tbe paimash of 1876, and is to tbe 
effect that tbe entire village is the Ekabogam 
village of the temple, vie , of Tirnmnshi 
Alwar ; that be, Varadappa, is tbe Dharma 
kartha of the temple ; and he goes on to 
state : Whenever any one wants to build a 

hon&e on vacant lands other than the land 
on which houses have been in existence from 
time immemorial in the village Nattam of 


this village, it is usual for me to grant lands 
to such persons, and to get deeds executed 
therefor.” 

(3) This was quite true, and various deeds 
of that sharaofcer are referred to in the pro¬ 
ceedings—that is to say, they are called rental 
agreement deeds, and are addressed to 
Varadaopa, as on the 27th March 1876, and 
signed iVattn Varadappa Mndaliar, Dharma- 
kartha of Tirumushi Alwar Devastanom”; or, 
ai in that of the 7th March 1904, after 
Varadappa’s death, to Evalappa the second, his 
son, thus named: ‘*8. Nattu Evalappa Mndaliar 
Avergal, son of S. Nattn Varadappa Mndaliar, 
Shrotriemdar, Kondaikatti Vellala, Vaish- 
navite, mirasdar of the village of Madavila¬ 
gam as well as Dharmakartha of Tirnmushi 
Alwar Devastanom.” 

It is of importance to observe that Vara¬ 
dappa is named and names himself the Dhar¬ 
makartha. This is in truth the legal equi¬ 
pollent to trustee. The position of Dharma¬ 
kartha is not that of a shebait of a religions 
institution, or of the If chant of a mutt. These 
functionaries have a much higher right with 
larger power of disposal and administration, 
and they have a personal interest of a bene¬ 
ficial character. 

In the very learned judgments delivered in 
Vidyapurna Tirtha Swami v. Viiyanidhi Tirtha 
Swimi (1), the distinction between those 
functionaries is explained. But a Dharmak¬ 
artha is literally and no more than the manager 
of a charity, and his rights, apart it may be in 
certain circumstances from the question of 
personal support, are never ia a higher legal 
category than that of a mere trustee. 

Tbe details need not farther be entered 
upon as to these deeds, which appear to be 
numerous, and to assert clearly the fiduciary 
position in which Varadappa and even his 
successor, the present respondent, stand. 
They are by no means confined to a period 
subsequent to Major Stuart’s report in 1376; 
one, for instance, is dated the 22nd January 
1870, executed to Varadappa as “Dhar¬ 
makartha of Tirumushi Devastanom,” and 
desoribas Madavilagam as ’* the miras village 
of the said Alwar.” In fact, there are 
documents extending over a period of about 
forty years, all framed on that footing, a 
footing which negatives private but affirms 
temple ownership Their Lordships do not 

0)27 M. 435; 14 M. L. J. 105. 
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doubt that that we 0 a public fact in 1870, 
when the report was- .made; and the sub¬ 
sequent transactions in the life of Varadappa, 
and even of his successor, the present 
respondent, oonfirm that view. This was 
plainly the state of affairs when, on Vara' 
dippa’s death, the respondent sucoeeded him 
&e hereditary Dharmakartba. 

A separate argument involving some 
detail was submitted with regard to 
the topes, or groves, belonging to the temple, 
on which their lordships will only say 
that after full investigation they are can- 
vicced the topes in suit have been suffi- 
oiently tra«ed to temple ownership. 

The doubts, accordingly, wbiih would 
have warranted the line of judgment 
indicated from the Opinion of the High 
Court, above sited, have now disappear¬ 
ed. In the opinion of the Board the 
properties in suit are established to be 
temple properties. The statemonls and 
records made in the year 1910 do not 
substantially bring any fresh light on the 
situation. It must, of course, be plain that 
it would require circumstances unique to 
warrant the transfer or transformation of 
those endowment lands into the priva'e 
property of the trustee. There ip, in fact, 
nothing of the sort. In the prepent suit 
the respondent’s right and title as personal 
owner have been sucoofafal’y challenged, 
and the lands in question must, all of 
them, be restored as endowments of the 
temple. 

In case it sloold b3 thought to have been 
omitted, their Lordships merely further 
observe on this head that during the period 
extending from 1 “25 there were clearly 
established several items of the property 
in dispute which could be identified as 
still remainirg as temple lands To these 
items there were added, in the course of 
discussion, several further items which 
were traced from register to register, and 
clearly and separately identified as tetrp'e 
lands by Dame aud freed from the doubt 
as to the personal ownership of the former 
miraridar, Evalippa. They, too, have been 
claimed by the respondent ai hie own, 
and this is a notable circumstance. These 
fads might have proved obstacles to the 
learned Judges of the High Court in farming 
their conolcsion and assisted in rerun?, 
ing any doubt which they felt; but the 
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view which his been taken by- their LwK 
ships of the larger usue, namely, of the 
effect of the 1876 register on tha transao- 
tioos to which Varadapp* was a party, 
affects the whole of the lands in suit, and 
makes it unnecessary to deal with the iudi- 
vidual items referred to. 

It will now be seen how serious ic the 
position of the respondent as> a claimant 
for the continuance of the trusteeship of 
this temple and its endowments. The doubts 
in the minds of the Courts below on the 
subject of bis being allowed to continue in 
offiie, are £ efficiently plain. But when it 
is now decided that the whole of this 
litigation baa substantially been occupied 
by an unfounded assertion, * supported by 
the concoction of accounts—an arsartion 
by the trustee of private ownership in 
himself and a powerful resistance to the 
recovery of these properties for the trust 
which he administers—it does not appear 
to their Lordships to ba open to, them, 
on any sound principles either of adminis¬ 
tration or of law, to parmit the continuance 
of the respondent in the office of Dharma* 
khartha. i 

The conduct of the respondent, even 
in the cornsj of the present suit, has bean 
sufficiently grave to be thus noted by the 
Judgfs belov. Says the District Court 
Judge: — 

My fi.idicg is that the Erhibit K series 
were got up for the purposes of this suit, 
and that they have b:en proved to sontain 
false entries in many instancas.” 

la the High Ooart the pronouncement 
was qiifce as strong. The learned Chief 
JoAtioe observes : — 

“ The Dis'r'ct Julge has found that 
the defendant failed to keep proper atoouota 
aad that- the acjounts which : he has 
brought iato Court ia this oi 9 e were 
written up for the iu poses of this c «ae. 
Ws have ourselves examined the accounts 
and we regret to fay that there are vary 
seriois resaws for believing that that has 
been the cise and that the atounta have 
beaa largdy writtea up for the pu'poiesof 
this oise u 

Thsir Lordship havj ciosidenble doubt 
as to woatiar aiy litigiut fond to heva 
bien gohy of s°ruu 1/ ray re ben oi bid 
oonduci of this cUsoription oould ever bavo 
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Ibsen rfitanjad ,in' tbo* office of - Dharmark- ; 
jkrlba. The worshippers of the temple, 
t hn tcae beneficiaries in the endowments, 
are entitled, at least in regard to the 
trusteeship, thereto, as also a Court. 
of Law .before whom snob delinquencies 
are established, to insist upon the. first 
step towards trustworthinesG in administra¬ 
tion being taken, by the removal of the. 
trustee. Most unhappily the guarantee .for 
that trust worthiness b&s been destroyed. 
Although the Board very willingly admits 
.that ntuob, allowance mast be made for the 
inaconrecy nf Karnams, and of other offi*ials 
who may• have been anxious to fortify, tho 
trnstee’e . personal rights by methods which 
were . unwarranted, the respondent must, 
however, stand answerable for sash sondnet. 

Their Lordships do not doubt that if 
the High Court bad been of the opin.ou 
now delivered with regard <o the merits 
of the suit,, the trustee wodM have been 
.removed from office. The Board desires 
that in the remit, which their Lordships 
.will humbly recommend to His Majesty to 
make, the High Court shall eelect as 
trustee a person or persons of snob euffieient 
standing .in • the District as .will enable 
.the tranbfer from lbe respondent of the 
property to ba effectively mad a and the 
administration thereof purely for the purpose 
of the endowment effectively secared. 

• i # . 

The sabeme drawn up in the District 
,Court, and referred to in the prcceedinga 
of the High Ccurt, would appear to be not 
unsuitable for the taee, bat thebe two funda¬ 
mental alterations nju'fc be taken into 
ascoust. In the firot plate, the list of en¬ 
dowments mast, of eonrse, ba enlarged to 
Bu t the affirmation as to the extent cf tie 
temple property made in the pi viot and here 
affirmed* - and, sescndly, a rew and iodepedent 
trustee will be nonrnated to administer the 
scheme. 

. Their Lordships will humbW advise His 
Majesty to remit the ca*e aotoidiDgly to tie 
H ; gh Court, with a finding that the prop¬ 
erties in suit bslong to the endowments 
of the temple ; that th9 respondent as 
Dharmakartha and trustee thereof be removed 
from affiie,; that a scheme be framed for 
trust administration uidera new trustee ; 
and that the judgment of the Hi?h Court 
of the 6th March 19i7, exospt aa regards 


cos F s, be ra called, and that the.: respondent do 
pay the costs of this appeal. 

Solicitor for the' Appellants :—Mr. Douglas 

I i* • • i i . f # ! . 
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. Solietors for the RespondentMessrs. T. L , 
Wilson Sf Oa. ... 
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CALCUTTA HIGH COURT. 

Civil Role No. 499 of 1921, 

August 9, 1921. 

Present :—Sir Asntosh Mookerjae, Kt., 
and Mr, Jnstise Pan!on. 

Kumar SARAT KUMAR RAY— 
Dbfindikt—Appucabt 

versus 

RAM CHANDRA CHATTERJEE - 

Opposite Pabtt. 

Commission.— Application by defendant asking for 
commission to examine himself—Discretion of 
Court—Appellate Court , interference by —Civil Pro. 
cedure Code lAct V of 1908), 0. XVl t rr. 19, 21, 
0. XXVI , r. 4. 

Rules 19 and 21 of 0. XYI of the Code of 
Civil Procedure have no application to a case where 
a party to a suit desires to give evidence of his 
own motion in his own favour. A case of this 
description is governed by 0. XXVI, r. 4 of the 
Code. [p. 10, col. 1.1 

In cases under U. XXVI, r. 4 of the Code of Civil 
Procedure a distinction must be observed between 
an application by a plaintiff asking for a commis- 
sion to examine himself and an application by a 
defendant asking for a commission to examine him¬ 
self. Where an application is made by a defendant 
who lawfully resides out of the jurisdiction of the 
Court, according to the ordinary course of his life 
and business, the Court will not regard the case with 
the same strictness as the ease of the plaintiff who 
has instituted his suit in a forum of his choice 
though he resides beyond the jurisdiction of such 
Court, [p. 10, col. 2 ] 

A Court of Appeal should exercise great caution 
when iuvited to interfere with an order of the Trial 
Court made with jurisdiction in tho exercise of its 
discretion as to the granting of a commission. Each 
case must depend upon its own circumstances and 
no rule as to the exercise of that discretion can be 
laid down [p l'.ool. 1.] 

In this case the suit was instituted in the Burdwau 
Court and the defendant resided in the Kajshnhye 
District; the lower Court refused tho application 
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of the defendant to be examined on commission. 
This order was set aside by the High Court, 
and the defendant was allowed to be examined on 
commission in Calcutta on payment of Rs. 1,000 
as costs to enable the plaintiff to make arrange¬ 
ments for his cross-examination, the sum to 
be retained by the plaintiff irrespective of the result 
of the suit. [p. li, col. 1.] 

Civil Bale against the order of the 
Subordinate Judge, Bnrdwan, dated 21st 
July 1921. 

Dr. Sarat Ohandra Basak and Bibu 
Sursndra Mohan Qhofe t for the Petitioner. 

Babns Dwarka Nath Ohuckerhulty, Kali 
Kinbar Ohuckerbutty and Apurbi Oharan 
Moobe i?«, for the Opposite Party. 

JUDGMENT.—We are invited in this 
Role to set aside an order of the Trial 
Coart in respect of two applications made 
by the petitioner, who is the defendant in 
a perd'Dg init. His first application was 
to have himself examined on «ommission 
in support of bis own ease. His second 
application was for the issue of a tommission 
to examine Baba Brojo Lai Chakravarty, a 
Vakil of this Court, to prove three documents 
which have been prodnted at a late stage 
of the proceedings. 

As regards tbe first application, it cannot 
be disputed that tbe defendant was not 
entitled to tbe order as a matter of right 
under rr. 19 and 21 of 0. XVI of tbe 
Code of Civil Procedure. Those rules apply 
to persons who are ordered to attend in 
person to give evidence, including per60D8 
who may be parties to a suit, bnt are 
required to give evidence as witnesses. The 
rales have no appliaation to a aase where 
a party to a suit desires to give evidence 
of his own motion in bis own favour. A 
cise of that dercription is governed by 0. 
XXVI, r. 4 of the Civil Procedure Code 
whieh provides that any Court may in any 
tuit issue a commission for the examination 
of any person resident beyond the loaal l’mits 
of its jurisdiction. Here the defendant 
resides in tbe District of Rajshahye, beyond 
the local limits of the jurisdiction cf the 
Burdwan Court where the salt has to be 
tried. Consequently, the Court has a discre¬ 
tion in the matter and has to regard all 
the circumstances before the application is 
granted or refused. In the present #f.v, 
the deferdant alleged that he was indispokea. 

It i^ possible that the gravity of his ailment 
Las been exaggerated and it may not be 


absolutely impossible for him to be present 
in the Conrt in Burdwan although he resides 
at a distance of more than 200 miles from 
the Court premises. It must not be over¬ 
looked, however, that in cases under O, 
XXVI, r. 4, a distinction has been obierved 
between an application by a plaintiff asking 
for a commission to examine himself and 
an application by a defendant asking for 
a commission to examine himself. This 
distinction has been emphasised in connec¬ 
tion with the corresponding rules of the 
Supreme Court in England, as is clear 
from the decisions in Bost v. Woodford (1), 
Niw v. Burns (2), Emanuel v. Soltykotf (3) 
and Keeley v. Wakley (4). In these cases, 
particularly in the judgment of Ohitfcy, J., 
in Rost v. Woodford (1) and of Lindley, L. J., 
in New v, Burns (2), it is pointed out that 
where an application is made by a defendant 
and specially by a defendant who lawfully 
resides onfc of the jurisdiction of the Court, 
according to the ordinary cours 9 of his life 
and business, the Court will not regard 
the case with the same strictness as the 
case of the plaintiff who has instituted his 
suit in a forum of bis choice though he 
resides beyond the jurisdiction of mch 
Conrt. We do not overlook that in the 
cases mentioned the defendants resided not 
merely beyond tbe jurisdiction of the British 
Court but also beyond the seas, Damely, 
in South Afr*c», in Canada and in Russia 
respectively. The principle, however, is 
bared on good sense and there is no reason 
why it should not be borne in mind when a 
Court is called upon to consider an appliea- 
tion under 0. a XVi, r. 4 by a person 
residing beyond the local limits of the juris- 
diction of tbe Court though a resident in 
British India. To compel such a defendant 
to come over, at great expense, to attend 
the trial or to give op hie ease, might ba 
oppressive and unfair, and, on this ground 
it was ruled in Adamji Khadi Bhai v. 
lstuf Ahmed Mulla (5) that it would be 
wrong to apply to the case of a defendant 
the principles that are applicable to the 

(l) (1894) I Ch. 38; 03 L. J. Cli. 191- 8 R. 20: 70 
U T. 2? ; 42 W. R. 188. ’ * 

4:/\V 9 1P2 U L ’ J "^ B ’ 104j 14 K * 339; 71 L ‘ T ' 681, ‘ 
(•'*) (1*92j 8 T. L. R. 331. 

(4) (1*93)9 T L. R. 671. 

(5) 10 lud, Cas. 760. 
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case of a plaintiff asking for a commission 
to examine himielf. 

It ib plaiD, however, that a Court in the 
position of a Court of Appeal must exercise 
great caution when invited to interfere with 
an order of the Trial Court made with 
jurisdiction in the exercise of its discretion. 
In this connection, we may re*iall the 
observations of Lord Esher, M, R. in Emanuel 
v. Boltykoff (3): " The Court bad to exercise 
its discretion as to granting a commission, 
and thic Court would be very unwilling to 
interfere with the exercise of that discretion 
by the Court bslcw. Eaoh case must depend 
upon its own circumstances, and no role 
as to the exercise of that discretion coold 
be laid down. If this Court saw that the 
di'cretion had been wrongly exercised, if 
it saw that the cate in all its bearings was 
not laid before the Coart below, if it saw 
that, the Court below misapprehended an 
important part of the case, this Court would 
interfere, Tbe Court below seemed to have 
treated the matter as if it was merely a 
commission to examine witnesses.” In the 
case before us tbe Court below overlooked 
the distinction which abould be observed 
iu tbe treatment of an application by tbe 
defendant es distinguished from a similar 
application by the plaintiff. Ia these cir¬ 
cumstances, *e hold that the order of the 
Court bilow should be set aside and the 
defendant should be examined cn commission. 
But we are clearly of opinion that such 
examination should not take place at his 
renderce in the interior of the Rajsbubye 
District, If an order of that description 
were made in favour of the defendant, the 
plaiitiff might be seriouely prejudiced. We 
coDecquet-tly direct that the defendant be 
examined on commission in Calcutta aud 
in order to ensure that the plaintiff may 
not be unduly embarrafssd, we direct that 
the defendant do pay to the plaintiff the 
sum of R 9 . 1,000 (rupees one thousand 
only) as «osts in order to enable him to 
make adequate arrangements for the tress- 
exaoaination of the defendant. The payment 
of this sum will be a condition precedent 
to the carrying out of our order, and the 
money will be retained by the plaintiff 
irrespective of the result of the suit. The 
other expenses in connection with the com* 
mission wiil ba borne in tbe first instance 
by tbe defendant. Ho* such costa should 


be ultimately dealt with, will be determined 
by the lower Court on the result of the 
suit. The petitioner undertakes to deposit 
the sam of Rs. 1,000' in the Court below 
to the credit of the plaintiff within two 
weeks from this date and the plaintiff will 
be entitled to take that money forthwith 
from the Court. - 

As regards the second point we are of 
opinion that Bahu Brojo Lai Ohakravarty 
also shonld be examined on commission in 
Calcutta. We do not decide the question 
of the admissibility of the dosnments which 
are sought to he proved by his evidence. 
When he has been examined on commission, 
tbe matter will be sonsidered by the 
Subordinate Judge in the light of the 
evidence placed before him. We mabe tbia 
order so as to avoid possible difficulty at 
tbe appellate stage. 

Tbe result is that this Rule is made ab* 
solute and the order of the lower Court 
sat aside in the manner directed. The 
petitioner must pay the costs of this Rule 
to the opposite party. We asses3 the 
hearing fee in this Rule at five gold 
mohurs. 

Let the record be sent down to tbe 
Court below at onse in order to enable 
that Court to resume the trial of the suit. 

B, N. <fe N. H. 

Buie made absolute. 


MADRAS HIGH COURT. 

Appial against Order No. 30 j or 191D. 

August 31, 1921. 

Present :—Sir William Ayling, Kt., Officiating 
Chief Justice and Mr. Justice Odgers. 

CHINNAPPA PILL AY and anothcr— 
Defendants —Appellants 
versus 

KAILASAM PILLAY and others — 
PlAIrT FF8 — Rc8PONDENT8. 

Will—Execution of more than one testament—Implied 
revocation of eailier by later Will, tests for determi. 
nation of—Clause in last Will “as Wills previously 
executed have not been brought into force,” mean¬ 
ing of. 

The mere fact of making a subsequent testa- 
mentary paper does not work a total revocation of a 
prior one, unless the latter expressly or in effoct 
revoke the former or tho two are incapable of 
standing together, [p. 13, col, 2.] 

Petchell, In the goods of, (1374) 3 P, & D, 163; 43 L. J. 
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P. 2?- 30 L. T. 74: 22 W. R. 353 and Lemagc v. 
Qoodban, (1865) 1 P. &D. 67; 35 L. J, P- 29; 12 Jur. 
IN. s.) 32; 13L.T. 50«, referred to. 

If it is poaBible to collect from the terms of the 
later Will an intention to dispose of the testator’s 
propety in a different manner from the former Will, 
the earlier Will stands revoked. The testator s inten¬ 
tion iB to be the guide and it does not matter if the 
second Will does not provide for the whole subject- 

matter of the first, [p. 14, col. 1.] R 

Dempsey V. Lawson, (1877) 2 P. D. 98 at p.105; 46 
L. J. p; 23; 86 L. T. 515; 25 W. R. 629 and Plenty v. 
West, (1852) 1 Rob. 264; 16 Beav. 173; 22 L. J. Ch. 
lb^: 17 Jur. 9; 1 W. R. 3; 61 E. R. 743; 96 R. R. 82, 


A clause in a later Will “as the Wills previously 
executed by me have not been brought into force 
means only that the testator not having died since 
be made his previous Wills the dispositions now made 
by him were to be operative, [p. 14, col. 2.J 

Appeal against the decree of the District 
Coart, South Arcot, dated the 3lBt of 
March 1919, in Original Suit No. 13 of 


1919. , _ 

Meaers. A, Krishna swami Aiyar and ft, 

Balasuhraman^a Aiyar t for the Appellants. 

Meaers. T. R. Kamachandra Aiyar and S t 
Muthiah Mudaliar , for tbe Respondents. 

JUDGMENT - In this appeal two alleged 
testamentary papers of one Vankataohalam 
Pillar, deceased, who died on 26th August 
19! 4 are in question. They are dated, res. 
pestively, 24th January 1913 and vnd January 
1914 aDd are marked Exhibits A-l and 
A. The latter is propounded by a minor 
Kailaaam Pillai, son of Venkatathalam, 
by a •ODiubina of bis, Velliammai by name. 
This Kaillaeam Pillai applied to the District 
Court of South Areot for leave to prove A 
and for the issue to him of Letters of 
Administration with this Will annexed. 
A-l, the alleged earlier Will, is prepoundad 
by respondents N 09 . 3 and 4, who are 
two of the three boob of Tbillainayagam 
p.llai, brother of tbe testator, who was 
adopted into another family. The learned 
District Judge found for the genuineness of 
both these paperr, A and A-1, and admitted 
them both to Probate. He also found that 
the earlier Will was not revoked by the 
later. Letter* of Administration were 
granted jointly to the widow of deceased 
(resuondent No. 2) and respondents Nos. 

3 and 4. 

Tnree questions are raised on this 
ape* a'. 

(1) The genuineness of the Wills. 

( 2 ) The revocation of the earlier by the 
later. 


(3) Inferential intention to revoke. 

As to the 6rst point, Mr. A. Krishnaswamy 
Iyer for the appellants, the divided brother 
of the testator and hie sod, frankly stated 
that he could not say the Wills were 
forgeries, i, e., were Dot in the handwriting 
of the testator. We think it suffisient to 
say that we are satisfied from the evidence 
that the Wills A l and A are in the 
handwriting of the testator, We were, then 
asked to refuse Letters of Administration on 
the ground that tbe history of the ouatody 
of these two documents waBnofc satisfactory 
and was not such as to remove all doubt 
as to their genuineness. The story of the 
comubine, who is the only witness who saw 
the testator write and sign the Wills, is that 
the two Wills were given to her. After the 
death she put them into a box and 
gave them to her servant from whom 
5th respondent took the Wills. Fifth res¬ 
pondent is the third of the sons of Thil- 
lainayegam Pillai mentioned above. There 
is evidence that after sremation the 3rd 
and 5fch defendants and one Vadivela Pillai 
(P. W. No. 2) and Monigar Rattan Pillai 
(P. W. No. 4) met, and opened tbe box and 
took out the Wills and read them. The 
Wills were actually produced by Yadivelu 
Pillai in the Conrt of the Distriot Munsif 
of Mannargudi io Original Suit No. 47 of 
1915 filed by Valliammai to recover these 
Wills and other dccomonts. On the other 
hand, 1st respondent’s (1st appellant here) 
aioouut is that deceased gave him a box 
containing mortgage and other documents 
and that when the testator died there was 
no box by his side as described by the 
plaintiff’s witnesses. The Distriot Judge 
who has ex\rained the evidence with oare 
has come to the conclusion that the aoiount 
given by 1st appellant oaonot be aoaepted 
and a further examination of the evidence 
does not lead us to a different eonclusion, 
Wo, therefore, agree with the District Jadge 
that there is do reason why these paper 
writings, A and A-l, should uofc be 
received as tbe testamentary papors of the 
deoeaied. 

The 3rd point was not argued and we are 
not prepared to eay that inferential 
intention to revoke, i. any conclusive 
evidenoe of such intention derived frjm 
evidenoe of surrouuding oircumstames apart 

altogether from aDy ipferonoe to be dorived, 
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from the provisions in the documents them- 
selvep, is in any way established. If there 
is in fast an intention to revoke the 
earlier Will by the later it mnst be 
gathered from inferences drawn from the 

documents themselves. # 

This leads ns to the sesond point which 
was argned at length before us. A Bomewbat 
detailed examination of the two Wills 
will be necessary, The earlier one (A-l) was 
in favour of Ramaswami Chetty, the executor 
who renounced; It begins : "As I feel weak 
often and as the Wills previously written by 
me are not operative, this Will sontainiDg 
the following dispositions shall oome 
into force after my lifetime.’' The tes¬ 
tator sets oat a list of propeity owing 
or belonging to him and aggregating 
R6.18,012. He leaves Rs. 5,000 to Kailasam 

Pillai/and the interest to hie mother as his 
guardian during his minority, Re. 500 to 
Valliammai and her daughter, Rv 120 each 
annually to his wife and aunt and Rs. 2,000 
for his funerals and for Neivedyam. Out 
of the balance the exeoutor is to perform 
Abishekam, Neivedanam and Kulathali. To 
the wife is farther given the house in 
Mannargudi for life, remainder to Muttayan 
(3rd reepondent). Out of the balance 
the executor is Io conduct) any chanty he 
likes The flower-garden at Chidambaram 
ia left to charity. The Rs. 5,000 due on 
Varthamanam by Vadivelu Pillai is to be 
resovered and used for Nataraja temple if 
the Tiruppany work done h. .Vadivelu i 
not done in 4 years (Exhibit G). The 
testator adds that a sopy of the Will 
has been sent to the executor. Ibis is 
denied by Mr. Ramaswamy Chetty in a 
letter to the Vakil for Valliammai (Ex¬ 
hibit E). . v . - , , 

The later Will (Exhibit A) is also executed 
in favour of Ramaswami Chetty and begins : 
“As the Wills previously executed by me 
have not been brought ioto forto, all the 
dispositions mentioned herein shall be 

operative after my lifetime. 

R 3 . 21,504 is sail to bs tbe amount of 

outstanding due to the testator as detailed 
in the schedule. There ii no schedule to 
the paper. This Will begins with four new 
legacies, viz., Rs. 5.0J0 for gilding the 
silver Mauoham in Nataraja templ3; Rs. 
1,000 t.o Mottayan: E\s.^ 500 to Sundara* 
jnurtby (4th respondent), and Rs. 500 to 
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Sadasivam (6th respondent)^ The legacy 
of Rs. 5,000 to Kailasam, interest to be 
paid to his mother daring minority appears 
also in the Will. The legacy of Rs. 500 to 
Valliammai and her daughter is omitted, 
probably bacausa in the interval between 
the two Wills the testator had endorsed 17 
pro-notes in favour of the former. The 
legacies to his wife and aunt are the same 
bat they are specified a3 to be derived 
from the interest on R 3 . 3,000 which after 
their lives is to be devoted to ‘ any shanty, 1 
The amount of Rs. 2,000 for funerals, etc., 
is reduced to Rs. 1,000 and there is no 
disposition of the balance as in A-l. As 
for the disposition of the house in this 
Will, the wife is to have ‘daring her lifetime, 
the right only to enjoy my ancestral house.* 
There is no disposition of the property after 
this life estate and there is, therefore, an in¬ 
testacy as to this. 

Farther, out of the balanos the executor is 
directed to conduct a permanent charity in 
Nataraja temple. A certain Manai is given 
to the executor, on majority to Kailasam 
with the garden—presumbly the flower-garden 
given to charity in the former Will. 

There is no mention of the amount due on 
Varafchamanam. 

Thus the resemblances between the be¬ 
quests in the two Wills amoanfcs to this:— 

(i) The legacy of R 3 . 5,000 to Kailasam 
is the same in both. 

(it) The legacies of Rs. 120 to the wife 
and annt are the same, with this difference 
that they are direoted to be paid out of 
interest on Rs. 3,000, in the later Will, and 
the capital is bequeathed after their lives. 

(Hi) The bequest of the house to the 
widow for life appears ia both. 

Oa this state of facts what is the 
law :— 

Williams on Executors, 10ih Edition, 
Volume I, page 119, approved in many oases 
and also by Sir J. HauueD, in Petchell , In the 
• goodt of (1), says :— 

“ But the mere fact of making a subse¬ 
quent testamentary paper does not work a 
total revocation of a prior one, unless the 
latter expressly or io effect reyoke the 
former, or the two be incapable of standing 
together; for though it be a maxim, as 

(O (1874) 3?. £ D. 153; 13 L. J. 22; 30 L. T. 74j 
S3 W. K. 353. 
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Swinburne says above, that ‘ no man can 
die with two testament?,’ yet any Dumber 
of instruments, whatever b 3 their relative 
date, or in whatever form they may be, so 
as they be all dearly testamentary, may be 
admitted to Probate, as together containing 
the last Will of the deceased.” 

Farther, lord Penzance in Lemage v. 
Qoodban ( 2 ) said:— Now it was argued 
that in ih 9 case of more than one testa¬ 
mentary pipers, each profeeaiog in form to 
be the last Will of the deceased, it is neces- 
sary for the Coart, before concluding that 
thfy together constitute the Will, to be 
satisfied that the tts ator intended them to 
operate together as 6 ucs. In one sense this 
is trne, for the intention of the testator 
in the matter is the sole gaide and 
•ontrol. But the ‘ intention 1 to be sought 
and discovered, relates to the disposition of 
the testator’s property, and not to the form 
of his Will. What dispositions did he in* 
tend P — no*, which, or what number, of papers 
did he desire or ex pest to be admitted to 
Probate,—is the true question ” 

So Dempsey v Lawson (3> psr Sir J. Hannen: 
“If it can be collected from the words of the 
testator in the later instrument that it was 
bis intention to dispose of hie property in 
a different manner to that in which he dis¬ 
posed of it by the earlier document, the 
earlier document will be revoked, and this, 
although in some particulars the later Will 
does not completely cover the whole subject, 
matter of the earlier. This is what was 
decided in Plenty v. West (4).” 

Therefore, if we can oolleit from the 
terms of the later Will an intention to dis- 
pose of his property in a different manner 
from the former Will, the earlier stands 
revoked. The intention is to be the guide 
and the case last oited shows that it does not 
matter if the second Will does not provide 
for the whole subject-matter of the firBt, 
e. 0 ., the intestacy as to the house referred 
to above. Now, there is here no express 
clause of revocation. What do the wordc 
as the Wills previously executed by me 


82 i 2 lVL 8 K- 4a67i3 ° UJ - P - 28il2Jul '^ S 

l. ■?! «ir» w:2: S. at p * 10614aL - J ' p - 28 < £ 

' m * l(i Hoav - 173; 22 L. J. Cl 
I85i 17 Jui. 9; 1 VV. U, 3 01 i), It. 743; 1)6 R, R, 82, 


have not been brought into force ” mean P 
A very similar olause appears in A-l. Be¬ 
fore answering this question we may pans 3 
for a moment to consider the arguments of 
Mr. A. Kr'shnas vamy Iyer that, it the 
testator intended a’l his prior Wills to be 
valid, no administration ought to go on any 
one paper. There is no evidence as to what 
happened to his prior Wills—they may hava 
been destroyed. The concubine gives evi¬ 
dence that these two Wills were give a to 
her. She dooa not speak as to others. It 
oerfcainly looks as if A*1 was not intended 
to be destroyed by the testator. We mint 
proceed oo the state of things left by the 
testator so far as we have them in evidence. 
To return to the words quoted above. They 
may mean merely, “as a Will only operat.s 
on death and I have not yet dhd, my Wills 
have as yet had no oparation.” On the 
other hand, they mvy mean, “As I have 
not died since I made the previous Wil 1 , 
and, consequently, they have had no effect, 
they are to have none hot the disposition 
1 now make are to be operative.” If the 
latter is the proper meaning, which appoah 
to ns, in our opinion they point very strongly 
to an implied revocation in words. How¬ 
ever, it is not neoessary to stand on this 
ground alone. The resemblances in the two 
Wills have already been pointed out. It 
ooold hardly have been the intention of the 
testator that the legacies to Kailasam 
should b 9 cumulative. The same applies 
to the legacies to the widow and aunt, and 
the repetition of the disposition of the life, 
estate in the house to the widow has no 
meaning or legal effect. As Sir F. Jeune, P. 
said in Chichester v. Quatrefagei ( 5 ): “it 
appears to me that he (.testator) never couli 
have intended that the codicils should stand 
together, for the purpose only of doubling such 
legacies as a Court of construction might hold 
to be cumulative.” In Bryan , In the Estate 
of ( 6 ;, it was held that revocation might be 
implied from the terms of the last document 
as the funeral and testamentary expense* 
were provided for twice over (as in the oaae 
before ns) and it was very doubtful if the 
legacies oould possibly be held to be cumu¬ 
lative when they would amount to more 


(5) (1896) P. D. 186 at p. 189; 04 L J P 7 n .11 n 

605; 72 L. T. 476; 43 W, R. 667 7 * R< 

(6) (1907) P, D, 125; 76 h. J, p. 60; 96 h, T, 684 
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than the valae of the estate. The ease in 
'Dempsey v. Lawson (3), was quoted 
"with approval. Here, the legacies to Kaila- 
sam if cumulative together with funeral 
expenses and legacies to the widow and 
anot as those to the new legatees in Ex* 
bibit A would amount to over Rs. 30,000, 
considerably over the total valae of the 
estate. • Again, it oannot be said that there 
is nothing inconsistent between the terms 
of the Wills: the resemblances show that 
if these are to be read together and taken 
as cumulative they cannot be satisfied in 
full from the estate. The dispositions a3 
to the balance aid the flower-garden are 
clearly inconsistent with each other. Though 
the Court of Appeal has held that ths Court 
•" will endeavour so to read the words as to 
support the admissibility of both documents 
to Probate "—Toivnsend v. Afoore (7) 

it seems to us impossible be:e to do so, 
and, moreover, the words first used in the 
•Will and ■ducussed above and the whole 
tenor of the second Will seems to ns to 
imply that the intention of the testator 
was that only the later Will should bs 
operative and the prior Will shoald be re¬ 
voked. To this extent we allow the appeal. 

• NoArgument has been addressed to us to 
show that the learned District Judge was 
•wrong in the order he made respecting to 
whom the Letters of Administration should 
-be issued. We, therefore, direct Letters of 
Administration to issue with the second 
Will only, dated 2ad January 1914, annexed, 
‘to 2nd, 3rd and 4fch defendants on their 
executing the necessary security bonds 
'within 6 weeks from this dale. We think 
that plaintiff's costs shoald be paid by 1st 
defendant. There will be no other order 
bb to costs. 

’ M. 0. P. 

Appe-il allowed in part . 

. (7; (1905) P. D. 65; 74 L. J. P. 17; 53 W. R. 338; 

92 L. T. 336. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 761 of 1916. 

January 30,1920. 

Prccenf:—Mr. Justice Broadway and 
Mr. Justice Bevan-Petman. 

FATEH KHAN and others—Defendants 

—Appellants 

versus 

LANGRA —Plaintiffs and others— 
Defendants—Respondent s. 

Guardian, unauthorised, sale by—Suit Jor possession 
by minor—Compensation to vendee—Relegation of 
parlies to original position—Specific Relief Act (I of 
1877;, ss. 38, 41. 

An unauthorised guardian sold certain property of 
a minor. Out of the sale-proceeds certain other prop¬ 
erty of the minor was freed from a mortgage charge. 
In a suit by the minor for possession of the property, 
the vendee contended that the sale should be set 
aside only on the condition of his being compensated 
by the minor for the money that he had expended : 

Held, (1) that as the action of the unauthorised 
guardian was ultra vires, the sale must be regarded 
as void ab initio and the minor must be given a decree 
for possession of the land free from all payments ; 
[p. 16, col. 2.] 

(2) that, however, having regard to the provisions 
of sections 38 and 4l of the Specific Relief Act, the 
parties were to bo relegated to the position which 
they held before the deed of sale was executed, [p, 
J6, col. 2.] 

Second appeal from a decree of the District 
Judge, Shahpur at Sargodha, dated the 4th 
December 1915, varying that of the Senior 
Subordinate Judge, Sargodha, dated the 16th 
June 1915. 

Mr. Nanak Ohand, for Appellants. 

Mr. Mukand Lai Furi , for Langra, and 
Bam Chand Manchanda , for Musammat Bibi 
Respondents. 

JUDGMENT.—On the 13th April 1908 
183 kanals 5 marlas of land were cold to Fateh 
Khan, Sultan Muhammad, Muhammad and 
Allah Tar for Re. 1,700. The vendors were 
Musammat Panah Bibi and Raja who pur- 
ported to be acting as guardians of Langra 
and Musammat Bibi. Musammat Panah Bibi 
was the widow of Sikandar, a brother of 
Langra, and Musammat Bibi was her daugh¬ 
ter; Raja was tbe first cousin of Langra, 

On the 15th August 1914 Langra instituted 
the Bait which has given rise to this appeal. 
In it he claimed that tbe whole of the pro¬ 
perty sold belonged to him; Musammat 
Bibi’s name having been entered as owner of 
a half incorrectly, and asked for a decree for 
possession of the said land or, in the 
alternative, possession of a half and a 
declaration that be would be entitled to thg 
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other half on the marriage or death of 
Mutammat Bibi. He alleged farther that 
inasmuch as the sale had been effected by 
persons not authorized to sell on his behalf, 
the sale should be declared void ab initio and 
inoperative as against him. The suit was 
iontested by the vendees who claimed that 
in any event they should be compensated, if 
possession was taken away from them, inas¬ 
much as the money which represented the 
Bale price had been utilised by them in the 
payment of debt9 due by Laogra’s father, 
those debts being partly charged on the prop, 
erty sold as well as other immoveable 
property and partly due on bonds and bahi 
accounts. The Trial Court held that Langra’i 
claim to be the owner of this property was 
correct but that Mutammat Bibi was entitled 
to half the land in suit so long as she remain¬ 
ed alive or unmarried. The Court further 
held that the money paid by th9 vendees to 
the former mortgagees was a valid charge on 
the property and should be pa ; d before 
possession was token by Langra. The money 
paid by the vendees on account of debts due 
on bonds, etc., was disallowed. Accordingly, a 
decree was passed in LaDgra’a favour for 
immediate possession of a half of the land on 
payment of half of Bs, 689-4-0, The sale-deed 
in question was cancelled and it was declared 
that LaDgra could not get possession of the 
remaining half 00 long as Mutammat Bibi 
remained alive or unmarried 

The vendees preferred an appeal to the 
Dietrich Judge against the decree of the Trial 
Court who considered that the proper course 
was, as far as possible, to put the parties in 
the position which they would ccanpy if 
no sale had taken place and that LaDgra 
was to get possession of his own half 
share at once and of the other half share 
subsequently on re payment of all that the 
vendees gave except the expenses of the 
sale deed, etc, Re. 30. The decree of 
the lower Appellate Court, therefore, was 
that LaDgra was to be put in possession 
of half of the land in suit on payment of 
Re. 835 and in reierence to Mutammat Bibi’s 
half share it was declared that he had similar 
rights and that in the event of her death or 
marriage he m'ght obtain possession of that 
half cn payment of a further sum of Rs. S35. 
Against this decree the vendees as well as 
Langra have preferred appeals, the vendees 
through Mr. Nanak Obaud and LaDgra 


•a* 



through Mr, Mnkand Lai Puri, 

It is now common ground that, inasmuch 
as the sale was sffe3ted by Mutammat Panah 
Bibi and Raja who were not entitled to act 
on behalf of Langra, the sale must be regard¬ 
ed as void ab initio. It is not necessaryi 
therefore, to discuss the various authorities 
cited by the learned Counsel at the Bar, 

Mr, Nanak Ohand contended that, having 
regard to the provisions of sections 38 and 
41 of the Specific Relief Aot, we should 
impose such conditions on Langra as would 
result in his clients being compensated for 
the money expended by them. Mr. Ram 
Chand Manohanda, who argued the oase on 
behalf of Langra, urged that, inasmuch as 
the sale was void ab no such conditions 
could or should bs imposed. It appears that 
Ghulam, the father of Langra, on his death 
had left some 523f hanalt nnder mortgage 
and also was indebted on bends, etc., to the 
extent of Rs. 955. By the transaction ent-ered 
into by Musammat Panah Bibi and Raja the 
land now in suit—183 kinah 5 marlat —was 
sold and by this sale the larger area of 340J 
kbnzls was freed from the mortgage charges. 
Ap, however, their action was ultra tire', 
the sale must be regarded as void ab initio 
and Langra must, therefore, be given a 
decree for possession of the land in euit 
free from all payments. We think, however, 
that, having regard to the provisions of 
sections 33 and 41 of the Specific Relief Act, 
the vendees are entitled to claim thfct the 
parties should be relegated to the position 
they were in on the 13oh April 1903, and we 
order accordingly. 

We, therefore, aacept this appeal eo far 
as to deolare that the sals deed dated 13th 
April 1908 is void Bnd of no effe.t as 
against Langra and that he is entitled to 
possession of half immediately without any 
payment whatsoever ao far as that deed of 
sale is .on.erned and of the other half on 
the same terms in the event of Mutqmmat Bibi 
dying or marrying, We further de.lare that 
the parlieu are relegated to the position whioh 
they held on the 13th April 1908 before th< 
deed of sale was executed. 


In the circumstances we have the 
to bear their own oasts. 


parties 


N, H. 


Appeal partly aceeptid. 
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OUDH JUDICIAL COMMISSIONER’S 
i COURT, 

Criminal Appsal No. 51 op 1922. - • 

' » - . April 12, 1922. - • 

Present :—Pandit Kanhaiya Lai, J. 0. 

Mp. Lyle, A, J. G, and Mr. Ashworth, A. J. 0, 
: HINGA-—Accused—Appellant 

• *t - - > • versut ; - , 

. [EMPEROR— Complainant—Respondent. 

.Evidence Act (I of .187 2), s. 27— Confession 
^Material corroboration . 

'The discovery of the dead body of a person, 
alleged to have been murdered, at a place indicated 
in a confession,-wofuld be material* corroboration of 
the confession, but where. it is difficult to say whether 
the discovery .was made before the confession or 
afterwards the confession ought not to be accepted. 

Lt> 26, col. 2.] * 

• » 

; Appeal against the order of the Sessions 
Jtadge, Sitapnr, dated the 1st February 

1922. 

•t . • ’ : 

■ Messrs; L. 8 * Misra and K. P, for the 

Appellant. ' 4 


• « 


The Government Pleader, for the Crown. 


t JUDGMENT. 

Lyle, A. J* C (March 28, 1922).—HiDga, 
Brahman* has been convicted under settion 302, 
Indian Penal Code, of the offence of murdering 
one Lalta Pasi on the night of the 21st 
September 1921 and has been sentenced fo 
death. He appeals and the ease is bI so before 
na for confirmation of the sentence. 

* * • .• r; 

On the evening of the 21st September 
1921; joet before the nightfall, a man same to 
Lalta Pa9i as he was washing at a well in 
his village and told him that he was wanted 
by the Tahaildar (by which term, apparent¬ 
ly, the zemindar's karinda is meant) at the 
village Shabjabanpur, which is about a 
mile-and-ahalf distant from Durgapnrwa, 
(whish appears also to bo known as Bhag* 
wanpur), in whish Lalta Pasi lived. Lalta’s 
son, Narain, was at home at the time and 
saw his father go off with the man but he did 
not see the man’s face, Lalta Pasi did not 
oome back and his son, Naraio, went to 
eaarah for him the next morning. He found 

21 


that the Tahaildar had not been to Shah* 
jahanpur end as he eonld get no trase of 
hia father he went to the Poliae Station on 
the 23rd September and reported the fast 
that his father bad disappeared. 1 * Sub- 
Inspeetor Mahabir Singh, Who was present 
at the Polise Station when Narain made hia 
report, went to Bhagwanpnr on the morning 
of the 24th September.' He states that on 
the 24th of September,' the very day on 
whioh he arrived at the village, he inspect¬ 
ed a London field which is four furlongs 
from Shabjabanpur and five farloDgs from 
Durgapnrwa and whish is now stated 
to be the plica where the murder was 
committed. On the 25th of September he took 
the statements of two persons, Panahu and 
Buahu, who have been produced as witnesses 
and who have stated that they heard shoots 
from the direction of this hondon field, indicat- 
iug that a man was baing murdered there and 
they both recognised the voice of Gajodhar. 
The Sub Inspector states that he suspected 
Gajodhar and yet we find that, although he 
had the statements of these two persona 
directly implicating him and Gajodhar appear- 
ed before him on the 28tb, he was not 
arrested until the 29th. I msy note that 
the laarned Sessions Judge has refused, and' 
1 think rightly, to accept the evidence of 
the3e two witnesses against Gajodhar. The 
3ab*Inspeotor states that he received informa¬ 
tion that Gajodhar had pahi cultivation at’ 
Manona whish is about 14 miles to : the 
north of Durgapnrwa and that Hiuga, the 
appellant, who lives in Manona, was related 
to Gajodhar. So far as I can find from 
the reoord, ‘ the Sub-Inspector had no 
other reason whatsoever for requiring 
Hiuga to attend the investigation, All 
we know with regard to the relationship 
is in the confession of Hinga himself 
who pays “ nshte men mere mausia hole 
hain. ” According to the Sub-Inspector, 
Hinga wa9 brought to him in the evening 
of the 23th of September and on the 29th of 
September, Hinga made a confession and 
after making it took the Sub Inspestor to a 
pond to the west of the village of Shahjahan- 
par and pointed out the body of Lalta 
which was fl Dating in the pond. The body 
which was tied up in a dhoti and had one 
ghara tied to the neek and another to the 
feet, was taken oat of the pond and after 
an inquost was held it was sent for medical 
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examination. Tbe medical evidenca is to the 
effect that the body was in snsh an advanced 
stage of decomposition that the cau3e 
of death could not he asoertained, and that 
one of the elbow joints was dislocated bnt 
no bones were fractured. Hinga was placed 
before a Magistrate on the 3rd of Octobar 
1921 and his confession was recorded hat he 
has retracted that confession both in tbe 
Court of tbe Committing Magistrate and 
before the learned Sessions Jndge. As a 
result cf his itqairy, the Sub'Inspector 
lent np Gajodhar and Hinga for trial and 
the learned Sessions Judge, while refusing 
to rely on aDy of (he 6videtce which hBB 
been produced agairst Gajodhar, has convict, 
ed Hinga cn the ground that his retracted 
confession is corrobrated by the (act that he 
pointed ont tte whereabouts of tbe dead 
tody of Lal(a, Hirga's confession is as 
follows :— 

“Gajodhar, Brahman, who was related to 
me as my mother’s sister’s husband, came to 
me at Maccna and (old me that I had to kill 
a man and that 1 should accompany him to 
Marjba and see Babaii Singh. 1 went with 
him. On retnrn from that place on Wednes* 
day, three days ago, Gajodhar asked me to 
go and fetch Lalta Pasi from his house. I 
brought Lalta Pasi. At that time Gajo- 
dhar’e brother, JaganDatb, was ako present. 
Gajodhar and Jagannath seated themselves 
under a her tree in the kcudon field and told 
me that I should strike with a lathi when 
I bad brought him near. Thereafter, I went 
to Lalta at the hamlet of village Misni and 
Baid to him: Come along, you have been 
summoned by the Tahsildar of Nilgaon at 
village ShabjahaDpur.’ Thereupon Lalta 
accompanied me and when he reached near 
tbe b$r tree, I gave him two blows with tbe 
lathi. He screamed ont and fell down and 
then, when he got up and attempted to run 
away, Gajodhar and Jagannath came np and 
brought Lalta to the gronnd by belabouring 
him with lathi j. Then Gajodhar, sitting 
upon Lalta, canght hold of his throat and 
Jagannath eeizsd his hands. Shortly after, 
Lalta Pasi expired. Gajodhar and Jagan¬ 
nath were eayiog, ‘Will you again lodge a 
complaint against us about the cattle and 
implioate the whole of our family P’ No one 
approached ns. Thereafter, we tied np hia 
dead body in a dhoti and threw it in the 


pond of Sbabjahanpnr and then we went 
away to onr respective houses.” 

The first point to be noted is, that though 
it may be admitted that Gajodhar was on 
terms of enmity with Lalta Pasi, yet Hinga 
had never even seen Lalta Pasi before and 
had no reason whatsoever for joining Gajodhar 
in committing the murder. HiDga lives at 
Manona, which is 14 miles away from the 
village in which Lalta Pasi lived. He is not 
a blood relation of Gajodhar and no reason* 
able explanation is given why he should have 
been required to attend the investigation 
at all. It is improbable, though not im¬ 
possible, that, merely at tbe instance of • 
Gajodhar, be would have agreed to join in : 
committing the crime. He says that it was 1 
he who went in the evening to fetch Lalta 
Pasi frezn hie house. In an attempt to 
corroborate this statement one witness, Man- 
grey, has keen produced but the learned 
Sessions Judge has rightly ref need to place. 
aDy reliance on hie evidence. Mangrey, while 
paying that HiDga ia the person who came 
to fetch Lalt8, has at the same time said : 

The Tbanedar suggested to me that the man 
with him dressed in a black coat was the 
man who went to call Lalta. He told me 
to fay so.” It is noticeable that Mangrey’s 
statement was not recorded until tbe 29th of 
September, that ip, the day on which tbe 
body was recovered. 

An attempt has been made to explain this 
away by saying that MaDgrey had gone 
away from the village on the morning after 
the man came to call Lalta; but as the Sub -1 
Inspector declares that on tbe 24th of Sep¬ 
tember he was informed that Mangrey Abir > 
had seen the man who took Lalta away from j 
the village, one would have thought that tbe 
Snb Inspector would have tried to get hold 
of such an important witness at the earliest 
possible moment. And one would also have 
thonghfc that the Sub Inspector would have 
tested before reliable witnesses whether * 
Mangrey oould identify Hinga ont of a 
number of other persons as the man who had r 
cDme to fetch Lalta. In this connection it 
is also to be noted that there ia no explana* - 
tion in the confession as to how HiDga found 
out where Lalta lived. There is merely the : 
bald statement 'I brought Lalta Pasi.” Tba-; 
next point to be notioed is that Hinga in 
his confession gave the hondon field as the -' 
sgeue of murder. The Sub-Inspector appeari . 
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to have seleated this kcndon Seld as the 
saeoe of the murder on the 24th of Septem- 
her for no very aonvinaing reason, We may 
take it that when the man aame to oall Lalta 
to Shahjahaupnr it had already been decid¬ 
ed that he should be murdered and his body 
thrown into the tank at Shahjabanpur, and 
it seems at least nnlikely that the murderers 
would ahoose a plaae for the commission of the 
arime whioh is not less than 4 furlongs as 
the crow flies, from the tajk, when they 
could just as easily have chosen a plaae much 
nearer to the tanktoaommit the arime. The 
only reason, given by the Sub-Inspector for 
thinking that the crime might have been 
committed . in the hondon field is that it 
was bsaten down in part?. In cross- 
examination, however, he admits that, 
although it had been raining on the 21st 
of September, he saw no foot prints in 
the field. And it is very noticeable that the 
confession says nothing whatsoever about 
how the body was carried from the hondon 
field to the tank. All we have ie: "There¬ 
after we tied up the dead body in a dhoti 
and threw it in the pond at Shahjabanpur 
and then we went away to our respective 
houses.” TheD, again, Hinga has Btated that 
( l$e.; gave Lalta two lathi blows and that 
when Lalta attempted to run away Gajodbar 
and Jagannath both came up and belabour¬ 
ed Lalta with lathis nntil he fell to the 
'giXKfad. As the intention was to murder 
him we may take it that the blows inflicted 
by Gajodbar tand Jagannath were of 
considerable violence, yet the medical 
evidence is that not a single bone was 
broken. It is also to be noted that, ac¬ 
cording to this confession, Hinga took no 
part whatsoever in the actual murder. 
Again, although criminals do at times 
confess for no apparent reaeoD, they general* 
Jy do so in some vague hope of escaping 
from the penalty of their crime when they 
know or believe that there is evidence 
against them. In the present instance it 
is difficult to understand why HiDga should 
have made the confession at all. There 
was no reason whatsoever for connecting 
him with the crime and not a particle of 
evidence had, up to the time of his confes¬ 
sion, been obtained against him. If, however, 
we believe that it was on his information 
that the body was recovered from il.-i tunk 

that fact would be tha vw strongest 


corroboration of his confession, and though 
the confession may be vague and unconvinc¬ 
ing in itself, yet, when so corroborated it 
woild be snffioienfc oa which to bise a 
conviction. I shall, therefore, now oonsider 
whether it is established beyond any rea¬ 
sonable doubt that it was owing to tha 
statement made by Hinga that the body 
was discovered in the tank. The evidence 
with regard to the recovery of the body is 
contained in the statements of the Sub- 
Inspector and Ohaudhri Karamat Husain, 
There are two very remarkable discrepancies 
between the statements of these two witnesses. 
The Sub-Inspector declares that Hinga 
gave some information to him sometime 
after 12 o’clock on the 29th September, that 
he proceeded to record his statement and 
be finished taking down the statement at 
about 4 p. m., and that after ha had done 
so Hinga took him to the pond betwean 4 
and 5 p. m. a*d pointed out the body lying 
on the water among tha reeds and that the 
body was taken out of the water about 5 
p. m. On the other hand, Ohaudhri Karamat 
Husain before the Committing Magistrate 
said that ha reached the place where the 
investigation was being held before 12 
noon and the discovery of the body took 
place within an hour afterwards. Before 
the learned Seisione Judge -the Sub-Ins¬ 
pector stated that Ohandhri Karamat Husain 
arrived some time between 10 and 11 a. m, 
so that, according to the Ohaudhri, the body 
must have been discovered at any rate before 
1 p. m., while, according to the Sub Inspector, 
it was not discovered until after 4 p. m. 
And after it was discovered it was taken 
out and examined and an inquest was held 
and the body vac sent off to Sitapur. All 
this was done according to Ohaudhri Kara¬ 
mat Husain in his presence, yet he says 
that ha left the place at about 4 p. m. 
What is the reason for this extraordinary 
discrepancy. Both the Sub-lnspector and 
Ohaudhri Karamat Husain stated that the 
body could not be seen from the bank of the 
pond but it is very noticeable that they give 
different explanations of how it was hiddeD, 
The Sub-Inspector says that it could not 
be seen because of reeds (ciarat) and he says 
narai ke andar upar utrati hui lath baramad 
hui.” On the other hand, Ohaudhri Karamat 
Husain does not mention the existence of 
reeds at all. He saya that "there are tree$ 
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in tbe pond at tbe place where tbe body 
was found. Tbe body was among the low- 
growing parte of those tree3. The treeB 
stood out a little above the surface of the 
water.” How can this discrepancy be ex¬ 
plained P Again, the Sub Inepeetor states that 
it wae after tbe statement of Hinga had 
been fully recorded that Hinga took them 
to the tank. Ohandhri Karamat Husain 
states that Hinga’s statement was 
recorded in his presence and that be was 
questioned aboat the gharas. Thie is a clear 
indication that the statement was taken not 
before but after the body was recovered. It 
is in tbe evidence of the Sub-Inspector that 
other persons were present at tbe time of the 
recovery of tbe body, yet not one of them has 
been produced to give evidence ou a point 
which is absolutely vital to the case. The 
discrepancies between the statements of 
Chaudhri Karamat Husain and the Sub- 
Inspector cannot but raise a reasonable doubt 
as to whether Hinga did in fact give informa¬ 
tion leading to tbe discovery of the body. 
The pond is quite close to the village site and 
it is difficult to avoid tbe suspicion that tbe 
body which had come to (he surface owing to 
decomposition and was Beating on tbe water 
may have been seen by one of the villagers 
and information of tbe fact given to the Sub- 
Inspector. If the confession was properly 
obtained, it was necessary to stick to the 
kondon field as the soece of the crime in spite 
of the improbability of the crime having beeu 
committed there, as that plaoe had been 
selected by the Sub Inspector at the very 
beginning of bis investigation and be was 
pinned down to it by the statements which 
he had already recorded of Panohu and 
Buddhu. And suspicion is strengthened by 
the fact that evidence of more than a doubt¬ 
ful nature has been produced in an attempt to 
strengthen the case agairst HiDg&. I refer 
to the statements of iMobkam and Pancbam 
who live l\ and 3 miles respectively from 
Manona and have been produced to say that- 
they eaw Hiuga and Gajodhar together on 
a Wednesday, presumably on the d*v of the 
murder. 

Though I am not piepared to fay that 
Hinga did not give the information which led 
to the recovery of the body, yet I consider that 
there is at least a reasonable doubt whether 
be did so, and 1 think that in tbe 


circumstances it would not be safe to rely 
on his confession. 

I would, therefore, allow the appeal, set 
aside tbe oonviction and sentence, acquit the 
appellant and direct that be be immediately 
released from custody, 

Asbworth, A. J. C.— (March 28, IS22).—In 
this case Hinga, Brahman.appeals from his con* 
viotion under section 302, Indian Penal Code, 
by the Sessions Judge of Sitapuron a charge 
cf murdering one Lalta Pasi on the night of the 
21st September 1921. The Sessions Judge 
has sentenced the appellant to death and this 
eent6nce is before ns for confirmation, 

The deceased Lalta Pasi on the evening of 
tbe 21st September 1921 had just returned 
to his house from washing at a well when a 
man came for him and said that he was 
wanted by the "Tabeildar” (by which term 
is meant tbe zemindar's karinda) at the 
village of Shabjabanpur about a mile away. 
At tbe time when tbe message reached tbe 
deceased, his 6on, NaraiD, P. W. No. 1, wae at 
home and he saw his father go off with the 
m&D, though he did not see the man’s face. As 
his father did not return that night, the sen, 
Nara : n, searched for him next morning. He 
found that the Taheildar had never been to 
Sbahjahanpur and continued the searib for 
his father throughout the 22nd and 23rd. At 
6 p. m. on the evening of the 23rd September 
be reported the faot of his father not return¬ 
ing at the Thana. The Sub Inspector Thakor 
Mahabir Singb, got to the village of Bhagwan- 
por, where fcbedeceased man lived, at 7 a.m, on 
the morning of the 2tlh and then went to 
Sbahjahanpur. He suggests that he susp 9 #t- 
ed one Gajodhar, becausohe ascertained from 
two persons, Panchn and Baddho, that they 
had heard shouts in a certain kondon field 
pear their threshing-floor, that the shouts 
indicated that some one was being murdered 
and, lastly, that they both recognised tbe voice 
of Gajodhar. These witnesses have come 
into Court and corroborated this statement 
of the Sub-Inspector, but tbe Sessions Jndge 
bai disbelieved their evidence &9 to tbe 
recognition of the voice of Gajodhar and we 
think rightly. It appears that the real 
reason why the Sub Inspector suspected this 
Gajodhar was that Gajodhar bad been ejected 
from a certain holding which had been given 
to the deceased man and, again, the deceaied 
bad brought a criminal complaint against 



INDIAN a abbs: 


21 


V»i. Lxvra] 

HIKGA V. BlfPIfOR. 

One Jagannatb, Gajodhai’s brother, in respect 
of the rescue of some cattle which the 
defeased had been impounding, Aciordingly, 
the Sub-Inspector on the 28th managed 
to procure the attendance of Gajodhar 
and took his - statement. He says 

that he let him go. The same 

evening the appellant, Hinga, was brought 
before the Sub-Inspector. The reason for 
his being suspected, as given by the Sub- 
: Inspector, is merely that Hinga was related 
to Gajodhar. He also was questioned and 
something or other in his demeanour must 
have excited the suspicion of the Sub- 
Inspector as he kept him under arrest. 
The next day he says that Hinga made a 
•long statement, which he recorded between 
the honrs cf 2 and 4 p. m. on the 29th, 
and afterwards went with the Sub-Inspector 
to a pond at Shahjahanpur where the body 
of Lalta was discovered floating in some 
■deep water amid the reeds. In conseqnence 
of this statement of Hinga, both Ga.iodhar 
and Jagannath wore takan under arrest. 
Hinga made a confession before M. Muz^ffar 
Muhammad Khan, Magistrate of the First 
OlasB, who subsequently committed the case 
on the 3rd of October. It is not explained 
why be was not pat before the Magistrate 
Earlier. In this confession he stated that 
Gajodhar was his mother’d sister’s husband 
and that he had a3ked him to assist in 
getting Lalta murdered. At his suggaation 
he went to Lalta and fetched him on the 
excuse that the Tahsildar of Nilgaon at 
village Shahjahanpur reqairod L's pre- 
senes. On bringing him to a csrtaia spot 
agreed upon the appellant struck the deceas¬ 
ed twice with a lot hi whereupon the do- 
ceased was attacks 1 by Gajodhar anl Jajao 
nath and throttled. All three of them 
subsequently tied up the body aui threw 
it into the pond at Shahjahanpur. Jagan¬ 
nath was discharged by ths Oomm.ttiog 
Magistrate and Gajodhar was aiqaittei y 
the Sessions Judge on the ground that 
(bera wai no saffiiient evid9n#3 to oorrjboia/9 
their implication by Hinga the aciase . 
Hioga has been convicted by the Sessions 
Judge on the bads of his o*n enifewion of 
the 3rd October (which be retracted both 
in the Court of the Committing Migwtrite 
and th tb of the S39sion' Judge) cn the 

ground that it is sufficiently corroborated 

by the fact of his having pointed out the 


whereabouts of the body in the pond at 
Shahjahanpur. 

The Sub-Iuspector has attempted to make 
out that the appellant Hinga had made a 
long statement to him between 2 and 4 p, h, 
on the afternoon of the 29th previous to 
his pointing out the whereabouts of the 
body. There are, however, strong grounds 
for believing that whatever statement was 
made by Hinga to the Suh-Inspeotor was 
subsequent and not previous to his pointing 
out the whereabouts of the body. Ohaudhri 
Karamat Huiain, eimindar , who is a pro3eou- 
tion witness and who associated with the 
Suh-Iuspactor iu his investigation ioto the 
disappearance of Lalta, is stated by the Suh- 
Inspeotor to have come to him on September 
the 29th between 10 and II a. m. while 
the Sab-Inspector was in bagh, The Sub* 
Inspector goes on to say: It was some¬ 
time after 12 o’clock when Hinga accused, 
gave me certain information. I finished 
taking down what he stated at abont 4 
p. if. I went to the pond between 4 and 
5 p. m.” Now, Ohaudhri Karamat Husain 
has stated explicitly that Hiuga gave in¬ 
formation leading to the discovery of the 
body within half an hour of hie, Karamat 
Husain’s arrival on the scene. It is impossible 
to resist the idea that the certain informa¬ 
tion given by Hinga at 12 o'clock was 
that he could point out the body, la my 
experience in a case of this nature a Sub- 
Inspector would not take down a detailed 
statement of a person who wai in a posi¬ 
tion to give some palpable corroboration of his 
story without first demanding that aorrobora- 
tioD. 

It has been indeed suggested that this 
disirepancy between the evidence of the 
Sab Inspector and that of Ohaudhri Kara- 
mat Hussain as to the time that the body 
wai discovered throws a doubt on the fact 
of its being discovered by reason of infor¬ 
mation given by the appellant Hinga, 
Hinga, in the course of hia examination 
before the Sessions Judge, has stated as 
follows : — 

Next day in the evening I wai taken to 
a pond. The Cbauihri was there shooting. 
He brought down a bird. They said there 
was no bird there but a corpse. The Thane- 
dar had it got out by means of Ohamarg. J 
was again pre3sei by the Thanedar. He told 
me to say that Jagannath, Gajodhar and I 
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tad put the body there. I refused. I was 
again shut up overnight and sent for trial.” 

There does not leem to te, however, aDy 
reason to doubt that the body was discovered 
' on information received from Hinga. Chau- 
dhri Karamat Hussain, the zemindar, should, 
I think, be believed when he states that 
Hinga, Brahman, the asaused, gave informa¬ 
tion leading to the recovery of the body. The 
Sob-Inspector's plasing of the time when 
the body was discovered as subsequent to 
the lengthy resording of Hinga's statement 
was, l am of opinion, due to the Sub. 
Inspector’s desire to show that Hinga’s 
statement to him was corroborated by the 
finding of the body subsequent to his making 
it. Obvioatly if the body was found before 
he made the statement the statement might 
be challenged as the desperate expedient 
of a man who had to explain how he came 
to know where the body was. Chaudhri 
Karamat Hussain’s statement is open to 
no suspicion and it is not only in rcspeot 
of the time cf the finding of the body that he 
has differed from the Sub Inspector bat 
also in respect of the injuries noticed on 
the body. The Sub-Inspector has spoken 
of a dent in a bone of the skull but in 
this he is contradicted by the evidence of 
the Civil Surgeon. Chaudhri Karamat 
Hussain states that he notioed no injury 
on.tbe body and though it is mentioned in 
the inquest report which he signed he 
signed that report without reading it. It 
is to be observed that in bis first examina¬ 
tion by the Committing Magistrate, Hinga, 
the accused, never objected that the evidence 
of his Boding the tody was false nor alleged 
that be had been ill-treated by the Police. 
He set up an alibi but reserved all details 
of it for the Sessions Court. It was for the 
accused to summon some of the many 
witnesses of the diecovery of the body, if 
he wished to challenge the allegation that 
the body was pointed out by himself 
Chaudhri Kaiamat Husain was cross-exa¬ 
mined as to whether he had a gun and 
he has denied this. If he had not a gun 
he could not have shot the bird as pretended 
by the acoused before the Sessions Judge. 

The Sessions Judge has stated that there 
is no corroboration of the confession of the 
accused except the fact that the accused 
pointed out the whereabouts of the body in 
the pond. It appears to ua that there is 
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considerable oorroboration of this confession 
apart from the finding of tbe body on 
Hinga’s information. The confession states 
that tbe appellant was asked to go and 
fetch Lalta Pasi from his house and did 
so. Tbe evidence of the son of the deceased 
establishes that a man did fetch the deo 9 ased 
from his house. Again in the confession it 
is stated that tbe accused told the deceased 
that tbe Tahtildar wanted tbe deceased at 
Shabjahanpur. Tbe evidence of tbe son of 
tbe deceased proves that this was what was 
said by the man who fetched him. The 
confession states that Gajodhar and Jagau- 
natb, when murdering the deceased, used tbe 
words : 1 Will you again lodge a complaint 

against us abcut the cattle and implicate 
tbe whole of our family ?” It is proved 
that the deceased bad lodged a complaint 
against Jagannatb for rescuing the cattle, 
This complaint is Exhibit D. Again, in tbe con¬ 
fession it is stated: 4 ‘ Gajodhar and Jagannatb 
seated themselves under a her tree in the 
kondon field and told me that I should 
strike Lslta with a lathi when I had 
brought him near.” Now tbe S9saiona 
Judge has distrusted tbe witnesses Pancbu 
and Buddbu, who say that they beard tbe 
sounds of an altercation in a kondon field 
one night at about tbe time of tbe deceased’s 
disappearance, chiefly because he does not 
thick that they could have recognised the 
voice Of Gajodhar, It seems, however, im¬ 
possible to doubt that the Sub Inspector 
did hear something about a noise in tbe 
kondon field on tbe night of the disappear, 
ance of the deceased. The evidence of not 
only Mababir Singh, the Sub Inspector, 
whose statement as to tbe time that he 
difeovered the body we think uDtrue, lut 
also of M. Abdul Hamid Kban, Officer m- 

* a— i ■ , wai concerned in 

investigation of the care on the 27th ard 

26th September, establishes the faot that 

the inquiry began on tbe 24th Septem- 

her at the kondon field where there was a 

suspicion of foul plcy having taken place. 

The reason for this suspicion is stated by 

the Sub-Inspector to be that a constable 

had told him of there being a field showing 

signB of having been trampled down, Tbic 

I take to mean that Panchu and Buddhu 

bad on tbe 24th told people of the noise 

that they beard in the night- before they 

were examined on the 26th by the Sab- 
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Inspector, and that this lei a oonsfcabb to eonfession and do as not corroborate fthd 

examine the neighbourhood where they had statement of Mahabir Singh as to signs of si. 

heard the noise. M. Abdul Hamid Khan put severe blow denting the at all" bf the deceased, 

in a map, Exhibit E, showing this 6eld. As stated above, the evidence of Ohandhri 

Mahabir Singh also put in a map, Exhibit C, Karamat Hasain likewise corroborate? the 

showing the field. Now in both these maps eonfession as against Mababir Singh’s evi- 
a tree is shown near the spot where the mar- dense. We have, therefore,an important cor« 

der was committed. In thia confession the roboration of the confession as to the method 

appellant has stated that he was told to of death and this corroboration also goes to 

bring the deceased up to a her tree and did disprove the statement of the asouaei in Oonrt 

so, This detail, therefore, of the sonfession that hi9 eonfession was induced by the 

is corroborated by the existence of a tree Polise. 

neat the konion field which fell under I am of opinion that where an attnsed 
suspicion as the some of foul play at a very person has pointed out the whereab-mfcs of 
early stage of the proceedings. Lastly, there the body of a man who has undoubtedly been 

is one most important item of the sonfession murdered and has made a confession which 

which reoeives strong corroboration. The not only is ancontradioted by any of the facts 

aocnsed has stated that on reaching near the proved in the case bnt indeed receives corro- 

ber tree he gave the deceased two blows with borationin respect of many points, then the 
a lathi. Deceased Boreamed oat and fell down confession should he held to be tru9 as implU 
and then when he got np and attempted to sating the person making it unless he can 
ran away Gajodhar and Jagannath came up make out a strong case to the contrary. It 
and brought the deceased to the ground by is not neoessary that the oonfes»ion of an 
belabouring him with lathit. Then Gajodhar accused should reseive direct sorroboration as 
sitting npon Lalta deseasad caught hold of to the fact that the acoased was sonserned in 
his throat and Jagannath seized his hands, the offence. It is sufficient that there is such 
Shortly after Lalta expired. Now the Sub- corroboration of the confession as to indicate 
Inspector Mahabir Singh attempted to make that the accused had each knowledge of the 
out a case that the deceased had received a cirsumstancss of fchs offence as would suggest 
severe inju-y on the head. The medical his taking part in it. 

evidence makes it clear that this was not the It seems scarcely nese*sary to refer to the 
case. Dr, Masha Allah Khan has given suggestion of the Counsel for the accused that 
evidence that there was no injury to the possibly there was no murder whatever. The 
skull, the bones of whioh wars entire. No fact that water pots were sling on to the 
marks of injury were discovered on the body body of the deceased in order to make it sink 
and the cause of death could not be ascertain- precludes the possibility of suicide, 
ed. : Inasmuch as the theory of Mahabir 

Singh was that the deceas'd had been killed It remains to state that, believing as I do 
by a bio* on the skoll it ie impossible to bold the confession of Hinga, it is obviously to be 
that the appellant could have been tutored by regretted that the person or persons whose 
the Police suggesting to the contrary that tool he professes to have been should escape, 
the deceased was killed by strangulation. In The Sessions Judge in stating that there was no 
so far as the accused says this, his evidence evidence to corroborate the retracted cnnfes- 
is corroborated by the melioal evidenae, to 8'on of the appellant so far as it implicated 
this extent that the deieasei was not killed Gajodhar and Jagannath is not strictly 

by any severe blow which would broak a bone accarate. There is good evidence that 

or leave an impression ou a bone. Later on these men had a motive for compassing the 
in his Evidence Dr. Masha Allah Khan eays : death of the deceased. There is also evi* 
“It 13 possible that the death may have been dense that the aDpellant, Hinga. was a re. 
due to suffocation and all signs of it might lation of Gajodhar’s. Indeel it appears in- 
have disappeared as a result of decomposi- cidently in the evidence of the Sub-Inspector 
tion. Marks of violence would si nilarly Mahabir Singh that Gajodhar had brought 
have disappeared if tbe7 a^nfiaed for Hinga and, therefore, was present 

to soft tissues.** This statement, espeiially in bagh when Hinga first gave information 
the last few words of it, corroborates the- leading to the discovery cf the body, At 
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Abe same' time we agree with the lower 
Court that there is not sufficient corrobora¬ 
tion to be found in these facts of the con¬ 
fession co far as Gajodhar and Jagannath 
are concerned. 

No argument has been addressed to ns as 
to sentence, and the part wbioh the appel¬ 
lant admitted in his confession that he had 
played in bringing about the death of the 
deceased was such that we can see do 
ground for not indicting the extreme penal¬ 
ty. The case appears to us to fall under 
section 114 of the Indian Penal Code. If 
the appellant after decoying the deceased 
into the clutches of bis murderers had re* 
tired before the murder was sommitted be 
wonld have been liable to b9 punished as an 
abettor. Beirg present when the murder 
w8s committed, be must be deemsd to have 
committed the murder himself. 

Accordingly, I wonld diimiss the appeal 
of HiDga, uphold his conviction, and, con* 
firming the sentence, direct that it be carried 
into c fleet in accordance with law. 

Ltlb, A. J C.. and Ashworth, A. J. C,— 
(Match 28, 1922).—As we d/ffsr in opinion 
in this case, the case with our opinions will 
be laid before the Judicial Commissioner for 
his opinion coder the provisions of section 
429 of the Criminal Procedure Code. 

Kakhaiya Lai, J. 0.—(Apn7 Il/l9k2)._ 

This is a Reference under section 429 of 
the Code of Criminal Procedure in a 
case in which the appellant Hinga has 
been convicted on a charge of murdering 
Lalta Paei on the night of the 21st 
September 1921. The learned Judges, 
who heard the appeal and the reference for 
the confirmation of the aentenoe of death 
passed on the appellant, differed in their 
view of the evidence adduced and the case 
has, therefore, boen referred to me for opinion. 

It appears tlj;t Lalta Pasi vas living in 
the village Durgapurwa, a hamlet of 
Misni. On the southwest (f it about 
20 fields away stands the abodi of 
Nanakpur, a harulet of the village Umra, 
where Gajodhar used to live. Gajodbar had 
some pahi cullivation in the village Manons, 
whioh is about 14 miles north of this locality! 
He u«ed to stay there at times with a re-* 
lation of his named Kuddi. I D 1327 Fasli 
be wea ejected from eoine land, which he 
held in the vilhge Mieni, by the proprietor 
of the Nilgnon estate, and the Hland, from 
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which he was ejected, was given to Lalta 
Pasi for cultivation. It is said that Gajo- 
dhar was consequently annoyed with Lalta 
and allowed hie cattle to graze in the fields, 
cultivated by the latter. On the 3rd Sep- 
tember Lalta made a report at the Polioe 
Station Sidhauli, stating that on the pre¬ 
vious evening at about three Qhatis before 
sunset he found 10 or 12 heads of the cattle 
grazing in his bajra fields, that Basu and 
Ram Ghulam were standing there, and that 
when he tried to drive those cattle and take 
them to the pound, they raised an alarm 
and two other persons, named Jagannath 
aDd Debi Nath, came up from the village 
and reicued the cattle by force (Exhibit D). 
He also filed a complaint in the Court of the 
Tahsildar-Magistrate of Sidhauli, for the 
hearing of whioh the 23rd September 1921 
was fixed. Among the persons accused were 
a son and a Dephew of Gajodhar. 

On the evening of the 2lst September 
1921 at abont a ghati after nightfall 
a persor, who described himself as a sipahi 
of the Nilgaon estate, cime to oill LUfca, 
saying that the Taheildar of the Nilgaou 
estate was at the village Shahjahanpur and 
wanted him there. Lalta took with him a 
lota, a stripg and a spare dhoti aDd accom¬ 
panied him and was not thereafter seen 
alive. The present appellant is said to be 
that person. Narain, the sou of Lalti, 
states that be did Dot recognise the man, 
who had come to call his father, or seen 
his face, that his father told him that a 
tipohi had come to call 1 im and that be 
saw his father going away with him. 
Mangrey, a neighbour, states that he heard 
a man calling out and enquiring where 
the house of Lalta was and he told him 
where it was and pointed out Lalta as 
he came along. Mangrey admits that he 
did not know the man from before, but 
in the Court of Season he indicated the 
appellant, Hinge, ft9 the man who had come 
to call Lalta, adding that the Thanedar 
had suggested to him that tha man with 
him dressed in a black coat was the man 

who went to call Lalta, and toll him to 
say so. 

As Lalta did not return home that night 
Waram eearohel for him on the following 
morning, and fiodinf that the Tahsildar 
did not oime to the vidage Shahjahanpur 
and that there was no traie of his father, 
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be made a report oo the 23rd September 
1921 at the Sidhaali Police Station at 6 

p. M. stating the ciroumstancas under 
whish bis father left the house and 
had not sinte returned or been traced. An 
investigation was started on the next da/ at 7 
A. m. and it waB ascertained that there was 
a kondon field, the crop of which was 
beaten down in parts. On the 26th Sep* 
tember 1921 the sesond officer took down 
the statements of Panohn and Buddhu and 
tsierbained from them that they had 
been present in their threshing floor on 
the night of the 2lst September 
1921- and had heard the tries of some 
person coming from the side of the kondon 
field shouting for help aod saying that he 
was being killed. These persons profess to 
have gone that side to see what the matter 
was and to have reaognised one of the 
assailants in the dark night by his voice 
as Gajodhar. A search cf Gajodhar fol¬ 
lowed, and a Polise 03 Dstable was deputed 
to bring him and his relatives. On the 
28ih September 1921 Gajodhar was pro- 
duoad before him. The Otfiser-in-charge 
of the Polise Station had meanwhile arrived. 
He took down the statement of Gajodhar 
and let him go and went away himself 
too, leaving the investigation in charge of 
the second officer. On the evening of the 

28th September *921 Hinga was brought 
from the village Manona. On the next day 
he is said tJ have made a statement and 
pointed out the dead body of Lilta, lying 
in a pond, where it was floating amid 
bushes, tied up in a ahoti by means 
of a rope to which two earthen 
gharas were attashed. An inquest report 
was drawn np, in whi.h it was stated that 
there was an injury on the skall 6 or 7 
fingers long, disclosing a fracture of the 
bones (Exhibit B), but the medical evidence 
shows that no injury to the skull, the 
bones of whish were entire, or to the other 
parts of the body, was noticeable. 
The body was in an advanced state of 
v deo imposition and in the opinion o 
the Medioil Offi»er the cause ot death was not 


a«car tamable. . XT nnA 

The body wai identified by Naram and 

other persons as that ot Lalta. 11 
30th September 1921 Hiojft was fc0 a 

Magistrate, who recorded h.s c,n.e33ion 
thej.3r d JlQofcober 11 92 1 . in..that ..confession 


he stated that Gajodhar was his relation 
(mausia) and had asked him to join in the 
murder, that he had [gone to call LaUa 
Pasi and had told him that the Tahsildar 
of the Nilgaon estate had come to Shah- 
iahanpur and wanted him, that Lalta ac* 
compauied him up to the ber tree near the 
kondon fiald, that he attacked him from 
bahind with a lathi, that Gajodhar and 
another person joined him in killing him 
to death, and that the body was subse¬ 
quently tied up in a dhoti and thrown into 
thd pond at Sbabjahanpur. This statement 
was retracted before the Committing Magic- 
trate and the Sessions Judge : and the ques¬ 
tion is what value cm bs attached to jt 
and bow far it is corroborated by the 
other evidence adduced. 

If the dead body was discovered ia 
consequence of the confession, the corro¬ 
boration would be material, but the evi¬ 
dence produced about the time when the 
dead body was discovered is discrepant and 
it is difficult to ssy whether the dieoovery 
was made before the confession or after¬ 
wards. The learned Committing Magistrate 
observes that the confession was made after 
the accused had been three days in Jail ; 
but the report, on whish the confession 
was recordad is not on the record and no 
order requiring his produition on the 3rd 
October is traceable. On the 1st October 
an order was passed that • he was 
to be sent to the Jail and kept apart 
from the other under-trial prisoners, but 
it does not appear why his confession 
was not recorded on that date and 
whether the delay was due to an attempt 
to get a conditional pardon given to him 
or to some other cause. The confession 
ascribes to the accused a leadiog part 
in the murder, though he had no possible 
motive for it bayond his distant re- 
lationship with Gajodhar, at whose iu* 
stance the murder is said to have been 
committed. According to the confession 
the accused gave two lathi blows, and 
when LaUa fell down and attempted to 
run away, Gajodhar and another pe/um 
came np and belaboured him with lathis and 
then throttled him, bat, as has been stated 
already, no marks of injury to the skull 
or bones were found anywhere. It is 
surprising that accused shouli have boar, 
sent for from the village! Manon?, and 
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detained while G&jodh&r was brought; and 
let go after bis statement wa9 taken down, 
though Paneham and Baddha had impli- 
sated him in their statements. It is also 
no iseable that thongh the ssene of the 
attack bad been located several days earlier 
the body remained undiscovered till after 
the arrival of the appellant. The body 
was found in an advansed state of de 
•omposition and must in the ordinary 
oourso have been badly stinking. The 
Shahjahanpur pond in whish it was situ¬ 
ated is slose to the abidi. People go 
there for fishing and in the ordinary course 
it scold hardly have remained unnoticed 
very beg. There is a striking dissreponty 
between the statement of the Investigating 
Polioe Officer and Ohaudhri Karamat Husain, 
the only eearsh witness examined. The 
former states that the body was dissovered 
between 4 and 5 p. h, after Hinga had 
made b's statement, while the latter says 
that be was sent for at noon aod the 
sonfeseion made half an hour later. Be¬ 
fore the Committing Magistrate he said 
that the body was pointed out within an 
hour cf’his arrival. 1 Mobk&m and Panoham, 
residents of the village Manona, say that 
they saw the assused going with Gajodhar 
on the evening of Wednesday, that is, on 
the day the rnnrder was sommitted • but 
if what they state is true ( kuoh din baqi 
raha h g i) the assused sculd hardly have 
oovered a dietanse of 14 miles and reaohtd 
the place where the deceased lived and 
the murder «as eemmitted a ghari after 
sunset The evidense of Panebu and Bod- 
dbu, who profess to have beard tbe cr'ea 
of tbe murdered man on tbe night of the 
murder but had not mentioned the sime 
to any person till 6ve days Uter, was 
rightly disbelieved by the learned Ses- 
Bions Judge. 

On the evidense adduced the eonfess'on 
cantot be assepted and the c eviction 
of the appellant sancot stand. As pointed 
out by Straight, J. in Queen-Empress v. 
Bnbu Lai (1) tbe failnre of the prosesu* 
tion in many cases is dee to the inveterate 
desire of the investigating officer not to 
w^rk ap to tbe confession bat to get 
hold of a 'ioi/eseicn first and then wc. k 


( ) G A. 50') at p. 542; A. W. N, (1884) 229: 4 Ind 
Dec (n, e.) 165 (F. D.), ' 1 * lntt * 
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from it downvards. This is a sase of 
that kind. Taa sasa is not free from doubt 
and the corroboration afforded by tbe alleg¬ 
ed diioDvsry of the body after the con¬ 
fession wai resorded is open to question; 
I woull agree, therefore, with the learned 
Piest Additional Judisial Oommisiioner in 
giving the aosased the benefit of the doubt 
aud atjiit him of fcha offaase with which’ 
he has been iharged. 

LroE, A. J. 0., and Aiflwoaia, A. J. 0.— 
( ipril l?, 1922).—In ascordause with the 
opinion of the laarned Judisial Gommis- 
siouer the appoal is allowed, the conviction 
andsenteno are set aside, the appellant 
is asquifcted and he will be immodiately re¬ 
leased from onsfcody. 

N, H. 

Appeal allowed . 


MADRAS HIGH COURT. 
Criminal M[8oe^aneoos Pcririoxs Nos. 439, 

410 AND 411 OF 1921, ' 
September 19, 1921, 

Pretent :—Mr. Justise Spenser and 
Mr. Julies Komar^swamy Sastri. 

In re KOOHUNNI EL kYA NAIR—. 

PlTTlONBd. 

Criminal Procedure Code (Act V of 1*98) 8d r 4 5 o 
60, 177, 491 —Martial Law Ordinance (II 'of 192 ?)' 
cl* 6, : 6 Offence committed in Martial Law area 
of offender outside area , legality of-Summahj 
Afap.sfrate, remand by, of offender arrested outside 
Martial Law area legality o/-Habeas corpus, writ 
of-Jurisdiction of High Court, 

il 10 ^ 1 f or r a Summary Magistrate appoint. 
J a [icier Martial Law Ordinanoe It of 1H21 to 

I?” 3011 T?** b7 the Polioe outside the 
Martial Law area but charged with the commission 

of cognizable offences within the said area. Nor is 

the arrest by the Polioe outside the area illegal as 

the Police only purport to exorcise ' powers vested 

eoi 2 !“ U ^ ° 0riminal Pr ooedaro P Code. [p. 30, 

The provisions of the Code of Criminal Procedure 
of MwtialTaw Th aU p P ° n<Ied b J the introduction 

Ordinance ° C ° Ur , tB constituted under the 

cedure laid down in°tTie Code" [“ 11^1% 

is tWW - T,ie -'e-t jurisdiction 



V#i, LXVI1I] INDIAN OASES. 



KOCHUNN1 It AY A Kilt', In fS. 

may be found that determines the Court which has 
jurisdiction to try the offence. £p. 28, col, 2.] 

Quaere. —Whether the jurisdiction of the High 
Court to issue writs of Habeas corpus is not excluded 
by olause 16 of Martial Law Ordinance II of 1921. 

[p. 29, col. 1.] 

Per Kumarasawami Sastrx , J,—Clause 16 of the 
Martial Law Ordinance does not refer to the general 
jurisdiction of the High Court to issue writs of 
habeas corpus. The seotion does not apply where 
the acts of the Martial Law Magistrates are wholly 

without jurisdiction, [p, 30, col. 1 ] 

A Magistrate appointed under clause 6 of the 
Ordinance cannot try offences committed outside 
the Martial law area or hold Court outside. But 
where he has powers as a Magistrate under the 
Criminal Procedure Code, there is nothing in the 
Ordinance to prevent the exercise of functions 
assigned to such Magistrate outside the area when 
the proceedings have not reached the stage of a 
trial but are only in the course of investigation 
preliminary to the offender being charged before a 

Magistrate, [p. 31, col. 1.] , 

When a Magistrate, who is vested with more than 
one power, under one of which only he has power to 
order a remand, purports to act in the exercise of 
another power which gives him no authority to do 
so, the case is one of irregularity which can be 
cured by the amendment of the order where there 
is no prejudice to the accused. | p. 31. col. l.J 

Or. M. P. No. 409 of 1921. 

Petition prajing that, in the circumstances 
stated in the affidavit Bled with Criminal 
Miscellaneous Petition No. 411 of 1921, 
on the 61e of the High Coart, the High 
Court will be pleased to issne a writ of 
habeas corpts calling npon Mr. G. Batty 
a Summary Magistrate under the Martisl 
Law Ordinance in Sonlh Malalar to c-use 
the tody cf Koehunni Elaya Nair. peti- 
tioter herein, to be produced frr the porp se 
of determining or adjudging the legality of 

hie detention. 

Or. M. P. No. 410 cf 1921. 

Petition playing that, in the circumstances 
slated in the affidavit filed with Cr.nMn.1 
MU.i llaneons Petition No 411 of 1921 on the 
file ot the High Coort. the High Court will 
be pleased to iaeced a wr.t of crtzorcn re- 
moving to this Court fer the I-pose of 
being quashed the pro.eedings of Mr. G. 
Batty, a Summary Magistrate under the 
Martial Law Ordinance in South Malabar, 
ordering the arrest and detention of the 
petitioner herein. 


High Court will be pleased to issue an order 
directing the release' of the petitioner on 
bail pendirg trial of offences, if any, against 
him. 

PACTS appear from the judgment-. 

Mr. 8, Srini esi Aiyingar , for the Peti¬ 
tioner.—The aetion of the Sommary Magis¬ 
trate in ordering petitioner’s remand was 
illegal. Though the offence is alleged to 
have been fommitted in the Martial Law 
area, the petitioner was outside the area 
at the time of hi* arrest. The order appoint¬ 
ing the Summary Magistrate only vasts in 
him jurisdiction to try offenses committed 
inside the Martial Law sraa. He can neither 
hold Court outside the area or exercise juris¬ 
diction over persons who are not within it. 
The words ‘in any administration area* in 
clause 2 of the Oidinanca means within the 
area and not for that area. 

The Magistrate’s order being clearly illegal 
is subject to revision by the High Court. 
The High Court has general power, even 
apart from the provisions of section 491, 
Criminal Procedure Code, to issue writs in the 
nature of habeas corpus, A atiraja Iyer , In re 
(1), Ameer Khan % In the matter of (2j, 

Mr. J . 0. Adim , Public Prolocutor, 
for the Crown.—-The Ordinance does not 
override the general provisions of the Crimi¬ 
nal Procedure Code. The Polise have 
power to pursue an offender anywhere in 
British India in cognizitla oa*es. Tbe 
offences were committed within the Marlia' 
Law area and petitioner’s escape outside the 
area will neither debar tbe Police from arrest¬ 
ing the offender nor the Magistrate befere 
whom he is taken from remanding him to 
costody. Here the Summary Magistrate is 
also an ordinary First Class Magistrate under 
the Criminal Procedure Code. 

ORDER. 

Ob.M. P. No 409 of 1921. 

Spencer, J.—This is an application for the 
issue of a writ of habeas corpus to cause the 
person of Kcchunni Elaya Nair to be brought 
b3fcre the High Court far the purpose of 
determining the legality of his detention. 
The accompanying affidavit states that 
Kochunni Elaya Nair, the second Stanee of 


Or. M. P. No. 41! if 1521. 

Petition praying lha‘, in tbe o^umstan.es 
.tated it. tbe affidavit died therewith, the 


(1) 16 Ind. Caa. 755; 36 M. 72; 23 M. L. J. 303; 
09*2) M. W. N. 1012; 13 M. L. T. 367; 13 Cr. L. J. 
723. 

(2) 6 B. L. R. 392. 
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the Mannarghat Nair family, was arrested 
on September 3rd and imprisoned in the 
Palgbat Sob Jail, It is alleged that he 
had, at the moment of arrest, just arrived 
at his own residence sitaated within the 
limits of the Palghat Municipality and that, 
after some questions being pot to him as 
to the Moplah outbreak at Mannarghat, the 
Assistant Superintendent of Polite directed 
the Irspettor to take him into the Sab-Jail, 
that no warrant of arrest was shown to 
him and that he was not told anything 
about the offense with whioh he was 
charged. He was accordingly taken to the 
Sub-Jail, and on the 6th September an appli¬ 
cation for bail wai putin before the Sub- 
Divisional Magistrate of Palghat, and was 
summarily rejected. It is added that the 
Taluk of Palghat and the town of Palghat 
wifcbin which the petitioner’s residence and 
the Sab-Jail are situated, are outside the 
Martial Law area. 

The Public Prosecutor informs ui that he 
is instructed by the District Magistrate of 
Malabar to say that the accused is charged 
with havicgcommitted offences under sections 
121,395,431, 436 and 3dO, Indian Penal Code 

and abetment of the same committed with- 
in Martial Law area and that be will be 
sent up for trial by the Special Tribunal con¬ 
stituted under Ordiuanoe No. Ill of H21 of 
the Government of India published in the 
Gazette of India, September 5,1921, 

Mr. S. Srinivasa Iyengar, on behalf of the 
petitioner, contends, (1) that the accused 
oould not be legally arrested for an offeme 
committed inside the Martial Law area when 
he was at the time of arrest at a plaoe 
outside it, and (2) that the Magistrate, Mr. 
Bitty, before whom he was brought and who 
refused to release him on bail, wan at 
Palghat, a plaoe outside the Martial Law 
area, and bad no jurisdiction to exe:cice 
his powers at the spot, seeing that clause 
6 of Ordinance No. II of 1921, daled 26th 
August 1921, provides for the oonsuitutio i of 
Summary Courts of criminal jurisdiction 
for the purposes of this Ordinance in any 
administration area that may he proclaimed 
as a Martial Law area under danse 2. He 
argues that in any administration area ” 
means “ within the area ” and not “ for that 
area.” 

The 6rst point for which the learned 
Vakil is contending is a very strauge one. 


It amounts to this that an offender has 
only to slip out of the Martial Law area 
to be immune from arrest and trial for 
acts done by him inside that area. The 
ordinary rale as to jurisdiction is that it is 
the area within whioh the offence is committed 
and not the place where the offender may be 
found that determines the Court whioh has 
jurisdiction to try the offence—see section 
177 of the Code of Criminal Procedure. 
Section 54 of the Criminal Procedure Code 
authorises any Police Officer to arrest with¬ 
out a warrant aud without an order 
from a Magistrate a person who has 
bean concerned in any cognisable 
offence, and the offenoe3 refjrred to by 
the Pablic Prosecutor or some of them are 
oognizable offences. Saitioa 58 authorizes 
a Police Officer, for the purpose of arrest¬ 
ing without warrant any person whom he 
is authorised to arrest under this Chapter 
(V). to pursue such persons into any place 
in British India. Sesfcioo 60 directj a 
Police Officsr making au arrest without 
warrant to take the person arrested withont 
unnecessary delay before a Magistrate having 
jurisdiction in the case, There is no alterna¬ 
tion of the law in this respect in con¬ 
sequence of the constitution of Martial Law 
Courts The provisions of the Code of Cri¬ 
minal Proc3dure are not abrogated or suspend¬ 
ed by the introduction of Martial Law. Oa 
the contrary, clause 12 and the Other 
clauses of Ordinance No. II indicate that 
the Courts constituted under the Ordinance 
will follow, as far as possible, the pr;ce- 
dure jaid down in the Code. Presumably, 
the Police will, as early as possible* 
take the petitioner into the Martial Law 
area and obtain the orders of a Coarfc 
constituted under that Ordinance. This they 
•an do without any order in the nature of 
an extradition order seeing that the whole 
of the Malabar District, a portion of British 
India, U under the administration of th i 
British Go/ernraeit. 1\ h for the peti. 
Loner's Vakil to show that the Police aeted 
withont jurisdiction ii this instance, an! 
ah he has n>t suco:edel in doing this, the 
first point raised by him fails, 

I new proceed to deal with the second 
cintention raised. The powers vosfced in this 
Court t) i*sae wri s of hibeu corput ia the 
Presidency Town are contained in section 
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491 of the Criminal Procedure Code. 
Analogous powers are given us by section 
456 in respect of European British subjects in 
any part of our jurisdiction whether in 
the City of Madras or in the Mofussil. 
In Nataraja Iyer , In re (1) Sundara Iyer 
and Sadaaiva iyer, JJ., expressed 
an opinion, following Ameer Khan , In the 
matter of (2), that the High Court has, 
by virtue of clause 18 of the Charter Act, 
power to issue writs of habeas corpus even 
outside the City of Madras and in respect 
of all British subjects whatsoever. Assum¬ 
ing that those learned Judges were right in 
this view, if we attempt to issue a writ of 
habeas corpus in this present ease, we are 
confronted with clause lo of Ordinance No. 
II of 1921 which declares that no Court 
shall have authority to make any order 
under section 491 of the Code of Criminal 
Procedure or to revise any order of sentence 
or to transfer any case from a Summary 
Court or have any jurisdiction of any 
kind in reaped: of any proceedings 

of the Summary Court. But Mr, Srinivasa 
Iyengar contends that if a Magis¬ 

trate vested with the powers of a Sum¬ 
mary Court in a Martial Law area steps 
outside that area and attempts to exer- 
cise his (unctions outside the territorial 
jurisdiction assigned to him by the Or¬ 
dinance. his acts will be illegal and subject to 
our oontrol and revision. We understand that 
Mr. Batty is the Sub-Divisional Magis¬ 
trate cf Palghat Division and that he 
ordinarily exercises the powers of a First 
Class Magistrate in Palghat which is 
outside the Martial Law area. If then the 
petitioner was brought before him by the 
Polite aa being the nearest Magistrate re¬ 
ferred to iu section 167 of the Code^ of 
Criminal Procedure, he would, aa Sab- 
Divisional Magistrate, have authority to 
authoriza the detention of the accused in 
Buch custody as he might think fit for 
a term not exceeding 15 days : or, if he 
had no jurisdiction to try the oas?, he 
might order the eccussd to be forwarded 
to a Magistrate having such jurisdiction. 
If, on the other hand, when the prisoner 
was brought before Mr. Bitty, he was 
purporting to act as a Court of Summary 
jurisdiction constituted b 7 the Martial Law 
Ordinance, what would bs the proper 
order he should make anon an application 


being made to him P The proper course to . 
ba taken by a Magistrate who has no 
jurisdiction would be to decline jurisdiction ; 
and to reject the application on that ground. 
We must now see what is the illegal act 
which Mr. Batty is alleged to have oom- 
mitted according to the affidavit attached 
to the petition. This affidavit states that, 
when an application for bail was put in. 
before the Sub-Divisional Magistrate on 
tbe 6th September, he summarily rejected the 
application without even hearing the Vakil. 
Now. to summarily reject an application would 
ba the only course open to a Magistrate 
who finds he has no jurisdiction to deal 
with it, and in this view there was no¬ 
thing illegal in the procedure of Mr. Batty 
and no aot committed by him with which 
we could interfere, assuming that wa have 
the power to do so. It is not stated in 
the affidavit that Mr. Bitty ordered the 
petitioner to be remanded to prison but 
it is alleged that it was tbe Assistant 
Superintendent of Polios who said Batter 
shove him in the Fort to-day” and direct¬ 
ed the Inspector to taka him there. 

The result is that this point also fails 
and the application is dismissed. 

There is a connected Criminal Miscellaneous 
Petition No. 410 of 1921 applying for the 
issue of a writ of certiorari which fails and 
must be dismissed for the same reason. 

As regards Criminal MiscallaneocS Petition 
No. 411 of 1921 which is an application to 
release the petitioner on bail, the information 
that we have is that the petitioner is arrested 
in connection with non-bailable offences. No 
further details are before us, and in tbe 
absence of such details we would not in 
aDy case exerciee a disoretion in petitioner’s 
favour. That petition is also dismissed. 

Komar4SWami Sastrj, J.— This is an appli. 
cation for the issue of a writ of habeas 
corpus by the petitioner who is charged 
with having committed offences under sec¬ 
tions 121, 595,431,43o and 380 of the Indian 
Penal Code alleged to have been committed 
by him within tho area proclaimed to be 
under Martial Law. He was arrested by 
the Police while he was in Palghat, a place 
outside the area and wah remanded to Jaii 
by Mr. Batty (who ig the Sub Divisional 
Magistrate cf tbe Palghat Division and also 
a Magistrate invested with summary powers 
of trial under the Martial Law Ordi- 
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ante) under orders of the Military Com- 
mander for the purpose of the petitioner 
being sent for trial before the Special Tribunal 
constituted under Ordinance lit of 19il. 
The grounds urged on petitioner’s bjhalf 
are, (1) that the Police had no power to 
arrest a person who commits an offeoce 
within the Martial Law area but is found 
outside, (2) that the jurisdiction of Sum¬ 
mary Courts and of Magistrates empowered 
to try offenoss conferred by Ordinance II 
of 1921 is purely territorial and that con¬ 
sequently Mr. Batty who purported to act 
as a Martial' Law Magistrate outside the 
Martial Law area was without jurisdiction 
thus miking the detention in Jail illegal. 
It was also contended that the Special 
Tribunal constituted under Ordinance III 
would have no power to try offenders who 
ara found outside the Martial Law area even 
thoagh the offences were committed within 
the area. I do not think it neoasaary to 
go into this question which is one to be 
decided by the Tribunal when the peti¬ 
tioner is placad before it for trial. 

The power of the High Ooark. as an 
abstract question of law, to issuo a writ of 
habeas corpus in the presant casa is not 
contested by the Public Prosecutor, though 
he contends that the facts of the caso 
will not justify the High Court in issuing the 
writ. It has been held io Nataraji Iyer, In re 
(1) and Aimer Khan , In the matter of (2), that 
the Court has jurisdiction, having inherited 
the power from the Supreme Court. This 
jurisdiction is apart from the ppwer con¬ 
ferred by section 491 of the Code of Cri¬ 
minal Procedure and is in no way curtail¬ 
ed by the provisions of the section. The 
Martial Law Ordinance excludes powers con¬ 
ferred by section 491 and does not refer 
to the general jurisdiction to issue the writ, 
Moreover, section 16 cannot apply to cases 
where the acts of the Martial Law Magis¬ 
trate are wholly without jurisdiction, for 
example, when he proceeds to places outside 
the Martial Law area and tries persons 
or passes sentences. It only applies to aots 
done within the jurisdiction and powers 
conferred by the Ordinance, however illegal 
or irregular such acts may be, and not to 
proceedings passed wholly without juris¬ 
diction. 

As regards the first contention, I do not 
e ee anything in the Martial Law Qrdi- 
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nance which prohibits the arrest of persons 
who commit offences inside the Martial 
Law area but escape outside. The Penal 
Oode has not bean abrogated within such 
areas and so far as the arrest of such 
offenders is concerned the provisions of the 
Uode of Criminal Procedure will apply to 
far as the arrest outside is concerned. 
Section 54 of the Code of Criminal Pro¬ 
cedure gives the Police power to arrest 
without a warrant a person who is charged 
with the offences with which the petitioner 
is oharged, and it seams to me that it 
makes no difference where the offence was 
committed so long as it is within British 
India. Section 6J direots tint the person 
arrested should In produced without un- 
necessaiy delay before a Magistrate having 
jurisdiction in the case or before the 
Officer-in-cbarge of a Police Station. Under 
section 167 a Magistrate, whether he has 
jurisdiction or not to try the cise, can, 
order detention of the aooussd in cuitody 
for a period not exceeding 15 days and 
if he has no jurisdiction to try the case 
he can order the accused to ba taken to 
the Magistrate having jurisdiction. Mr. 
Batty as Sab-Divisional Magistrate had 
power to remand the petitioner. 

As regards the socond objection it must 
be borne in mind that under section 6 of 
the Ordinance it is only persons who are 
already Magistrates that are appointed 
under the provisions of the Code of Crimi¬ 
nal Procedure to exercise the power of a 
Summary Court. It is a specific power con. 
ferred on one who has the other ordinary 
powers of a Magistrate. There can be 
little doubt that their powers to sit as 
Magistrates tryiog offenders brought before 
the Summary Ooarts for trial are purely 
territorial and that they cannot exerciss 
their powers of trial outside the Martial Law 
area. Section 2 provides that Martial Law 
Bhallfce in force and the provisions of the 
Ordinance shall apply in the area specified 
in the Schedule and such other areas as 
the Governor General in Coun.il may b y 
Notification direst. Se.tion 3 refer, to the 
administration of Martial Law in any area 
in which Martial Law ia in for.e. Seotion 
~ provide, for the establishment of Summary 
Courts in any administrative area. Seotion 
I dire.ts that no Summary Court shall 
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try ary offence unless such offence was 
•ommitted in tbe administration area in 
wbieh tbe Court is eonstituted. These 
provisions make it elear that a Magistrate 
appointed under section 6 cannot try 
offencei committed outside tbe area or 
bold Court outside. There is, however, 
nothing in tbe Ordinance to show that, as 
Magistrates appointed under tbe Code of 
Criminal Procedure, they cannot exercise 
tbe fane! ions assigned to snob Magistrates 
outside the area when tbe proceedings 
have r.ot ^reached the stage of a trial 
hut are only «n the course of investiga¬ 
tion preliminary to tbe offender being 
charged before a Magistrate. When a 
Divisional Magistrate is also appointed 
to tiy offerees under ssation 6 there is 
nothing to prevent bis exercising tbe 
ordinary powers (fa Magistrate outside 
the area and arresting and remanding per* 
sons wbo are eharged with offenses inside 
the Martial Law area with a view to their 
being brought to trial inside the area or 
before tbe Special Tribunal. * 

Even if Mr. Batty was technically wrong 
in astirg in his oapacity of Spesial Ma¬ 
gistrate, I think the defect would only 
be an irregularity, as his ast would have 
been perfectly legal if be had acted as 
Sub-Divisional Magistrate. When a Ma¬ 
gistrate, wbo is vested with more than one 
power,' under one of which only be has 
power to order a remand, purports to act 
iu the exercise of another power which 
gives him no authority to do so, the case 
is ore of irregularity which can be cured 
by the amendment of the order where 
there is no prejudice to the accused. It 
is not shown that the accused would be 
in a better position if Mr. Batty had 
issued the order in his capacity of Sub- 
Divisional Magistrate. 

In cases like tbe present when the ar- 
tCBfc itself is not illegal and the offences 
are non-hailable I do not think the High 
Court will be exercising a proper dis¬ 
cretion in directing the iesae of a writ 
and directing the accused to be brought 
before it. Even assuming that the remand 
is irregular there is nothing to prevent 
the Police from arresting tbe accused the 
moment after his release is ordered and 
taking him before the nearest Magistrate 
and getting a remand, If it io brought 


to the notica of the Court that the Ma¬ 
gistrate ordering the remand ought to have 
acted in one oapacity rather than in an¬ 
other tbe proper oourse will ba for the 
High Court to direct the Magistrate to 
remand the accused according to law. 

There is also another reason why I do 
not think I ought to interfere at this stage. 
While the case was baing argued the 
Government constituted the Special Tri¬ 
bunal before which tbe petitioner would, 
be sent for trial. Section 6, clause 1 of 
Ordinance 111 of 1921 dispanses with the' 
committal of the accused for trial and 
all that ba3 to be done is for petitioner 
to he taken before it for trial. He can 
apply for bail to tbe Tribunal as it has 
all tbe powers of a Court of Session hav¬ 
ing original jurisdiction and a* appeals 
from the Tribunal lie to the High Court 
he oan move this Court if bail is wrongly 
refased, Ha has. therefore, an adequate 
remedy. I dismiss the petition for a 
habeas corpus. 

I 

The petition for the issue of a writ of 
certiorari is not pressed and is dismissed. 

I do not think that I ought, at this 
stage and on the scanty materials 
before me, to direct the release of the’ 
petitioner on bail and I accordingly dis¬ 
miss the petition without prejudice to 
his applying later od, if he is so ad¬ 
vised. '* ’ 


M, C. P. , 

| | 

Petitions dismissed 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 279 of 1922. 

Judo 28, ,1922. 

Fresent :—Hr. Justice Walsh and 

• • # 

Mr. Justice Ryves. . 

KOHNA RAM— Applicant 

- versus 

EMPEROR— Opposite Party. 

Practice—Criminal revision—Case referred by 
Sessions Judge for enhancement of sentence — Applica¬ 
tion by accused thereafter on the merits , i vhetner barred 
—Alternative charges—Complainaht, whether can alter 
election . 

The mere fact that a reference has been made to 
the High Court by a Sessions Judge for enhance- 
ment of sontence, has uot the effect of depriving 
the acousedof the right to apply to:the High Court 
in revision. 

It is contrary to public policy and to tho 
recognised principles of the administration of the 
Criminal Law that when a charge has been launched 
which requires sanction by a particular authority 
and that authority has refused sanction, to hold that 
it is open to a complainant to alter his election, 
shift his ground and start a fresh charge on an 
alternative section which does not require sanction. 

Criminal revision from an order of the 
Sessions Judge, Saharanpur. 

Mr. Saila Nath Afufrerjt, for the Applicant. 

Mr. R. Malcomtcn (Assistant Government 
Advocate), for tho Crown. 

JUDGMENT. 

Walsh, J.—In our opinion this applica¬ 
tion must succeed. The fact that the 
matter has been in One form before another 
Judge of this Court is irrelevant. It was' 
referred to this Court by the Sessions Judge 
for enhancement of sentence. A learned 
Judge of this Court looked into the matter 
and came to the conclusion that there was 
no ground for issuing notice. It would 
amount to a denial of justice to accept the 
argument of the Assistant Government 
Advosate that a reference by a Sessions 
Judge whith this Court may or may not see 
fit in its discretion to entertain, resulted 
in depriving a convicted person of the 
right to apply to this Court in revision. 
It by no means follows from this view 
that aDy aesused person has the right to 
oome in revision more than onse. At any 
rate he would come with little hope of 
anceesB. The mere fast that he had failed 
on his first application to raise the point 
•which he relied upon in his second, would 
give a dieeretionary power not to enter¬ 
tain the second application^ all. 


On the second point I hold a very olear 
view, without going into the authorities at 
all which have been discussed in a ? very 
able judgment by the Sessions Judge who 
has taken a very slear view of the matter, 
that there is. one fast in this case which 
marks it off from auy case which has bsen 
cited in argument. The charge might have 
been made against the accused under section 
182 or section 211,but it seems to me to ba 
contrary to public policy and to the re¬ 
cognised principles of the administration of 
the Crimiual Law that when a charge has 
been launched which requires sanotion by 
a particular authority and that authority 
has refused sanctioD, to hold that it is open 
to a complainant to alter bis 6lectioD, shift his 
ground and start a fresh) charge on an alter¬ 
native section which dots not require sanction. 
He should have thought of that before. A 
useful test to my mind is to assume that 
the charge under section 182 had been 
permitted to proceed to judgment; if it had 
resulted in a conviction which was subse* 
quently set aside for want of sanction, or, 
on the other band, in an acquittal also for 
want of sanction, it sterns to me that 
under section 403, Criminal Procedure Code, 
that fact would have been an answer to a 
subsequent charge under section 211, 1 The 
point may seem technical but a question of 
principle is involved, and, however right 
the conviction in this case may have been 
on the merits, I .think the only' course is 
to entertain this application and quash the 
conviction.. The conviction is, therefore, set 
aside, The fine, if paid, must be refund¬ 
ed. < 

Ryvas, J.—I agree. 

Bt the Court.— We accept the application 
in revision and quash the conviction. The 

fine, if paid, must be refunded. ’ h, 

• % 

•AY. C. A. ; . 

’ 1 Conviction quathei 

• c 
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ABDUL LATJF t>. TAB UAHOUID. 

V •• • > , ' ‘ . • t . . . • . # 

• BOMBAY Hr QK COURT. 

' Oaighnal Civil Jurisdiction Appeal Nj, 143 

' OF 1*21 . 1 

Jane 21, 1922. . 

Present t —Sir Lallabhai Shah, Kt , Aobing 
Ohief Jusfcioa, and Mr Justice Cramp. 

ABDUL LAT1F USMAN 1 — Defendant— 

Appellant 

• < versus 

. HAJI TAR MAHOMED— Plaintiff - 

RESPONDENT. 

Criminal Procedure Code (Act VoflBQB), s. 195 (7) 
—Sanction to , prosecute—Judge of High Court exercis¬ 
ing Original Civil Jurisdiction, refusing to grant 
sanction — Appeal, forum of. 

A Judge of a High Court sitting in the exercise 
of.Original Ojvil Jurisdiction is a Court subject 
to the Appellate Jurisdiction of that High Court, 
so where a Judge in the exercise of such juris¬ 
diction grants, or refuses to grant, sanction to 
prosecute, an appeal lies by virtue of clause (71 
of section 195 of the Criminal Procedure Code, to 
the same High Court, on the Appellate Side. 

Per Shah, C. J. Qu;ere : —Whether an order re¬ 
fusing to grant sanction to prosecute under section 
19», Criminal Procedure Code, is a judgment 
within the meaning of clause 15 of the Bombay 
High Court Letters Patent, 

Appeal from the order of Mr. Justice Kanga, 

. Mr. Velinkar , for the Appellant, 

, Mr. Ooltman , for the Rssoondent. 

‘ JUDGMENT. 

Shah, Ae. C. J.—This is an appsal from 
the order of Mr. Jastiia Kanga refasing 
to grant sane'ion which wa^ applied for 

by the defendant in Saifc'No 2600 of 1920. 
The sanction to prose sate was asked for 
in respatt of a letter dated 16th Chtobar 
1920 (Exhibit Jfi), which was §aid to have 
been forged and also in rasp jet of a state* 
ment made by respondent No. 1 as regards the 
sett lament of the July shipment waieh wa3 
a matter in dispute beiweeen the parties. 
It is Dot neoessary, for the purpose of this 
appeal, to state in detail the facts relat¬ 
ing to the suit. The 6uit was decided on the 
9th Auguit 19.0, when it was eonsaded by 
the plaintiffs that there was a settlement in 
respect of the July shipment. 

An objeefcion has b’ea taken on bshalf 
of the respondents that no appeal lies because 
the subordinate Court aontemplated by 
eestion 195, Criminal Prosed uro Coda, is a 
Court other than a High Court and that, 
therefore, there eould be no appeal under 
(hat eestion from the order oi -i Judge of 

4 

3 


the same Court, It seams to me, however, 
that the preliminary objection mast be 
disallowed. Sab-seofcioa (7) of section 195 
provides tbaf, for; the purpose of this section, 
every Court shall be deemed to be eubor* 
dinate only to the Court to which appeals 
from the judgment of that Oourfc ordinarily 
lie. In fche present oase there oould be no 
doubt that under clause 15 of fche Letteri 
Patent appeals would ordinary lie from 
fche judgments of a single Judge exercising 
Original Civil Jurisdiction to this Court, 
that is, the Court of Appeal ou the Original 
Side. It is true that, generally speaking, 
1 he subordinate Court aoafcemplafced by 
section 195, Criminal Procedure Code, 
ia a Court different from fche Court fco whish 
the appeals would ordinarily lie. But, having 
regard to the words of the sastion, it seams to 
me clear that, for the purpose of section 
195, the Court from whose order the present 
appeal is preferred is a Oourfc from whose 
judgment an appeal would ordinarily lie to 
this Court and, therefore, the present appeal 
askiog us to grant the saocuon aad to revoke 
fche order refusing fco grant the sanction 
is competent, it may be, though it bai 
nofc been - suggested, that sub-section (7) 
really provid9S for the three classes of tasss 
mentioned in olau59i (a), (&\ and ic) of that 
aub-seition. I do not think, however, that 
those specific pro7isioa3 are restrictive of 
the general rule contained, in that 

sub-section deSniog suborJimtbn for the 

parpoie of sectiou 1S5. ifc i s not 
necessary for the purpose of this 

aase to deside, whether, apart from seation 
19 \ an appeal would be competent under 
clause 15 of the Letters Patent. As at 
present advised, I doubt whether an order 
refusing to grant a sination to proseaute 
nnder seition 195, Criminal Procedure 

Code, is a judgment within the meaning 
of clause 15. I base my decision on the 
preliminary objection upon the terras of 
S3c‘ioo 195, Criminal Procedure Code 
* * * ’# 

I desire to add that we have treated the 
proceedings as having been taken nndnr 
section 195 of the Code of Criminal P ° 
cedure: if the learned Judge ionsiderej fche 
matter under eestion 476, Criminal p rn * a 
dura Code, it is clear that there would i 
no appeal. The Rale »>« obtained bv thl 
appellants in the Trial C;:u4 dojs U3 t j 



N 



INDIAN OASES, 



TILOKI RAI V. EMPEROR, 

terms refer to section 195. This aspect of 
the case was not referred to in the Argument, 
and as both parties treated the ease as falling 
under section 195, Oriminal Procedare Code, 
we have dealt with it on that footing. 

Crump, J.—Ae to the merits of this ease 
I do not find it teiestary to add anything 
to the jnrtgmoot jost delivered. But, so far 
as it concerns the qaestion about oar jurisdic¬ 
tion to hear this appeal, I chould like to 
say this much. Clause (6) of eection 195 
of the Code of Criminal Procedure layj down 
a general role 88 to appeals. In a case 
where a sanction has been granted by aDy 
authority, such sanction can bs revoked or 
granted by any authority t> which the 
authority givirg or refusing it is subordinate. 
Olaute (7) lays down a special rule as regards 
Courts, and the test of subordination for 
the purpose of that clause is whether an 
appeal ordinarily lies from the Court which 
granted the eanction to the Court which 
is asked to revoke it. Now, if that is the 
test, it is, I think, clear that, inasmuch 
as the Judge who heard th s matter was 
sitting as a Oonrt and inasmuch as the 
appeal ordinarily lies from Lis judgment by 
virtue of clause J 5 of the Letters Patent 
to a Bench of two Judges sitting as a Court, 
therefore, we have here the jurisdiction 
con f erred by clause (7) of section 195 of the 
Criminal Procedure Code. That beicg so, 
it is open to ns to consider whether the 
sanction which has been refused here should 
or should not be granted. 

Whether, apart from the provisions of 
the Code of Oriminal Procedure, an appeal 
lies under clause 15 of the Letters Patent 
from the order refusing sanction, is 
a question on which I express no opinion, 
vr. 0 . A. Appeal dismissed' 


PATNA HIGH CO CRT. 

Criminal Revision No. 538 op 1920. 

Deoember 2, 1920. 

Preterit Mr. Justice Jwala Praead. 
IT1LOKI RAI —1st party— Petitiopir 

terms 

EMPEROR throdg i BIIAIRO SINGH 
and others—Opposite Party, 

Criminal Procedure Code (Act V oj I8K8J, 66. 144 
145— Proceedings under e. 144— District Magistrate, 
jurisdiction oj, 10 direct substitution of proceeding’s 
Under s, 145—Procedure. 


A District Magistrate setting aside an order by 
a Subordinate Magistrate undtr section 141 of the 
Criminal Procedure Code, has no jurisdiction to 
direct him to substitute therefor a proceeding under 
section 145 of the Code As the Superior < ourfc, 
the District Magistrate can only recommend to the 
Magistrate concerned to draw up a proceeding 
under section 14^, if he is satisGed that the dispute 
is likely to cause a breach of the peace, and it is 
open to the Magistrate to look into the circum¬ 
stances and to find out whether, in the circum¬ 
stances of the case, a proceeding under section 146 
of the Code should or should not bo instituted. 

Rash Behan Singh v Emperor , • 9 Ind. • as 328; 1 
P. L. W. 25H; 18 Cr, L. J 488, Kailash Chandra Pal 
v. Kunja Behari Poddar, 94, C. 39 (; l C. W. N. 3W3; 12 
lnd. Dec, in. s.) 928, Sahdeb Singh v. J union Jolaha, 
44 Ind. Cas, 336; 4 P. L. W. 195; 19 Cr. L. J. 320, 
referred to. 

Application for revision against the Order 
of the Distriot Magistrate, Bhagalpur, dated 
the 5th October 1920. 

Mr. Q. O. Pal , for tbe Petitioner. 

Messrs. A. B. Muker;e3 and B , P. Sinha t for 
the Opposite Party. 

JUDGMENT,—This is an application 
against an order of tbe District Magistrate 
of Bbagalpur, dated the 5th October 1920, 
setting aside an order under section 144 of 
the Code of Criminal Procedure passed by 
the Deputy Magistrate of the District, and 
directing that section 145, Criminal Pro¬ 
cedure Code, order may be substituted for it 
(section 144, Criminal Procedure Code) by 
tbe Sub-Divisional Officer.” 

Both tbe parties purport to have purchased 
tbe land in dispute from one Bandu Mandar, 
the 1st party, by a habala dated tbe 5th 
January 1920, and the 2nd party by three 
kabalai with respect to different portions of 
the land, dated 12th November 1919, 2nd 
January 1920 and tbe 27th January 1920. 
The 1st party informed the Polioe as well as 
complained to the Magistrate of an inter¬ 
ference by the 2nd party in the cultivation 
of the land in question, The matter was 
referred to the Polioe and tbe Sub-Inspector 
of Polioe reported in favour of the 1st parly 
and prayed for orders nnder sections 107 and 
144 cf the Code of Criminal Procedure on the 
ground that there was a serious danger to tbe 
breach of the peace, 

Od tbe 25th August 1920 the Magistrate 
issued a notice urder section 144 of the 
Cede cf Criminal Procedure against the 2nd 
party. However, on the 4'h of September 
the Magistrate overruled the objection of 
the 2nd party and refused to revoke the 
ordu'under section 144 of tbe Cede passed 
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on the 25th August. Aggrieved by this 
order, the 2nd party moved the District 
Magistrate. 

The District Magistrate held that as the 
dispute w&8 regarding land, the title and 
possession of either side baing Dot clear from 
the record. it was a fit cise for a proceeding 
under section 145 of the Code of Criminal 
Procedure. He accordingly set aside the order 
under seotion 144, and directed a proceeding 
under seotion 145 to be substituted for it by 
the Sab-Divisional Officer. 

The view taken by the District Magistrate 
that this was a fit case for a proteediog under 
section 145 ii petfectly sound. A mere state¬ 
ment of the case as detailed above is sufficient 
to indicate that the possession over the prop¬ 
erty is disputed, both parties claiming the 
land on the strength of recent sale-deeds 
from the original holder The order of the 
District Magistrate under section 145 is, 
therefore, unimpeachable and, as a matter of 
fact, Mr. Pal cincades that. 

Mr. Pa*, however, disputes the validity 
of the order made by the District M»gistrate 
directing the Sub-Divisional Officer to sub¬ 
stitute 145 proceeding for the 14 t proceeding. 
He supports his contention by referriog to the 
cases- of Rath Bchari Singh v, •• Emperor 

(l) And Katlath Ohandra Paly, Kunj i Behari 
Poddar (2), Mr. Mukerjee, appearing on 
behalf .of ths Opposite Party (2nd Party), 
Taplies'to the contention by o ting the case of 
Sahdeb Cingh v. Jumon Jolaha (3), I have 
considered these authorities. It appears to 
me plain that section 145 of the Code 
of Criminal Procedure requires the Magistrate 
instituting the proceeding to satisfy himself 
upon the material before him as to the 
existence of a dispute likely to cause a breach 
of the peace. In this view the superior Court 
•an ODly recommend to the Magistrate con* 
corned to draw np the proceeding if he is 
satisfied that the dispute is likely to causa a 
breach of the peace. The order of the 
District Magistrate directing the Sub-Divi¬ 
sional Officer to substitute 145 proceeding for 
144 is certainly wrong. The Sib-Divisional 
Officer, however, on the 29th Oifcobt-r already 
drew up a proceeding under section 145. In 

(1) 39 Ind. Cas. 328, 1 P, L. W. 25S; 15 Cr. L. J. 
488. 

(2) 24 C. 391, 1 0. W. N. 393, 12 Ind. Dec. (n. s.) 
928. 

(3) 44 Ind. Caa. 336; 4 P. L. W. 195, 19 Cr. L. J. 

& 20 . 
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that proceeding he distinctly refers to the 
Police report of the 24th August as disclosing 
materials for hie bsiog satisfied as to the 
existence of a dispute lik.ly to disturb the 
public paace. The order under section 144 
having been set aside, the case was sent back 
to him It was certainly open to the Magis¬ 
trate to look into the circumstances and to 
find out whether, in the circumstances of the 
•ass, a proceeding under section 145 of the 
Code shoal i or should not be instituted. He 
has done so and there is material on the 
record to justify his action. As a matter of 
fact, the 1st party itself moved the Authorities, 
both the Police and the Magistrate, for au 
intervention in order to prevent a serious 
breach of the peace. It is not denied even 
at this stage that there is an existence of 
su*h a dispute and from the nature of the 
dispute there is certainly a danger to the 
imminent breaih of the peace. Under 
puih circumstances, l de not think that the 
proceeding now drawn up by the Deputy 
Magistrate should be set aside. It must 
proceed in accordance with law. 

The result is that the application is 
rejected. 

w * c * A< ' Rule discharged . 


ALLAHAB4D HIGH COURT. 
Criminal Rivision No. 255 of 1922 

June 23, 1922. 

Present :—Mr Justice Ryves. 

GOPI K H AT I K — Applicitiom 

te'sus 

EMPEROR— Opposite Partt. 

Sureties-Magistrate, duty oj-Police report, acting 
on, illegal. J 

A Magistrate ought not to reject sureties on the 
report of the Police : when sureties are offered, it is 
the duty of the Magistrate to accept them, unless he 
is satisfied that they are not proper persons. 

Urimiual revision from aukjja-der of the 
District Magistrate, AzungarhT^ 

Mr. Neial Ohmi Vuish , for the Applicant. 
Mr. R , Malcomton (As istaQt Government 

Advocate), for the Urown. 

JUDGMENT.—In revision, Ido not think: 

I am entitled to quesuou the order itself, but 
it seems to me that the learned Magistrate 
is wrong in rejecting the sureties on the 
report of the Police. It has been laid down 
in this Court for many years that -when 
sureties are offered, it is the duty of tb$ 
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Court to accept them, unless tbs Court itself 
is satisfied that they are not proper person i. 
With these remarks I order the record to be 
returned. The application is rejected. 

w. c. A. Application rejected . 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 88-B ok 1922. 

Joly 21, 1922. 

Present :—Mr. Prideaux, A. J. 0. 
MlRABAX— Accused—Applicant 

versus 

EMPEROR—N n-Appi/cant. 

Civil Procedure Code (Act V of 1908,), 0. XVlll, rr. 
5, 6 —Provisions about interpretations — Directory 

—Deposition interpreted by reader , Judge and Pleader 
not attending—Prosecution for perjury—Validity — 
Charge for perjury—Exact words in deposition not 
used—Irregularity whether curable—Criminal Pro¬ 
cedure Code (Act V of 1898,), s. 637. 

The provisions of 0. XVIII, rr. 5 and 6 of the Civil 
Procedure Code are directory and non-compliance 
with them does not render the deposition inadmis¬ 
sible at a subsequent trial of the doponont for 
perjury, [p. 37, col. 2.] 

Elahi Baksha Kazi r. Emperor , 45 Ind, Cas. 268; 45 
C. 826; 27 C. L. J. 377/ 22 C. W. N. 646; 19 Cr. L. J. 
498, followed. 

Nalluri Chenchiah , In re , 50 Ind. Cas. 987; 42 M. 
661; 86 M. L. J. 296; 9 L. W. 319; (1919) M. W. N. 
183; 26 M. L, T. 356; 20 Cr. L. J. 379, Kamatchinathan 
Chetty v. Emperor, 2b M. 308; 2 Cr. L.J.75t<, Mohendra 
Nath Misser v. Emperor , 12 C. W. N. 845; 8 Cr. L. J. 
116, Emperor v. Jagnt Ram, 47 Ind Cas. 872; 28 P, It. 
19)8 Cr.; 19 Cr. L J. 972; 39 P. W. R. 1918 Cr.; 16 
P. L. R. 1919, Kahn Singh v Empress, 25 P R. 1890 
Cr., Imam Din v. Niamat Ullah, 68 Ind. Cas. 8^0; 1 
L. 361; 21 Cr. L. J. 830; 10 P. \V. R. 1920 Cr., re- 
ferred to. 

If the deposition has not been read over to tho 
witness in the presence of tho Presiding Judge, it 
does not prove itself under section 80 of tho Evi¬ 
dence Act, but it may bo proved in some other way. 
The Judge who recorded it can provo it or tho 
accused cau admit it, section 91 of tho Evidence Act 
merely excluding the oral contents of a deposition 
but not making it inadmissible in evidence, [p. u", 
col. 2.] 

If a deposition has been interpreted by tho Reader 
working in the same room as tho Judge, oven though 
the Judge and tho Pleaders for the parties did not 
attend to the interpretation, there has been sufficient 
compliance for all purposes with the provisions 
of O. XVIII, r. 5 of tho Civil Procedure Code and a 
deposition so interpreted proves itself under the 
provisions of section bO of the Evidence Act. [p, 37 , 
col. 2; p. 38, col. 1.] 

The failure to enter in a charge for perjury under 
section 193 Indian Penal Code the actual words ustd 
in a deposition is at the most an irregularity cured 


[1922 

by section 687 of the Code of the Criminal Procedure, 
[p. 37, col. ).] 

Revision against an order of the Sessions 
Judge, Akola, dated the 30th May 1922, in 
Criminal Appeal No. 10* of 1922, 

Mr, A . V. Khare , for the Applicant. 

Mr. Q. P. Dich % for the Crown, 
JUDGMENT.—The facts found in this 
case are these. One Gani, a minor, by his 
next friend sued for possession of oertain 
houses at Kh&mgaon ia occupation of one 
Nura who was alleged to he plaintiff’s 
lessee. 

Nura tl&imed the houses as his own, 
The plaintiff produced an aacount-book 
said to contain entries of the payment of 
rent by Nura in that person’s handwriting, 
including an entry for the snm of 
Rs, 22-8-0. The applicant, Mirabax, was cited 
as a witness for the plaint'ff and examined 
on the 4‘.h February 1921. Referring to 
this entry of Rs. 22-8 0 he stated on affirma¬ 
tion : — 

About 2 years ago there wai a contrast 
of lease between the plaintiff’s mother and 
the defendant when the defendant agreed 
to pay Rs. 5 as rent per month. "" The 
defendant paid Rs. 22-8 0 to plaintiff’s 
mother iff my presenc?. The defendant 
made an entry in the aacount-book, I did 
not read that entry and so I do not know 
what he wrote there.” 

Later he stated ; "The entry of Rs. 22 8 0 

and the matter in front of them are 
not in my handwriting, I sometimes make 
the entries in this aceount-book. (After 
an examination of the book) I do noi find 
any entry in my handwriting.” 

As a matter of faot the entry regarding 
the payment of Rs. 22-8-0 was in Mirabax’s 
handwiising. Nora then applied for sanc¬ 
tion to proseaule Mirabax for perjary and 
sanction was given. The applicant was 
tried and conviated. The obarge in the case 
rens; " That you on or about the 4th day 
of February, iv21, at Khamgaon, stated in 
evidence that the entry (Exhibit P-4) was 
in the baudwritiog of complainant which 
statement you knew to be false,” The can- 
viction under seetion 193 has been affirmed, 
the sentence being reduied. 

In this Court it is contended that atiused 
was confused when giving his evidence and 
did not understand the qu 93 tion put him. 
This was the defence put forward at the 
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trial where acouaed stated that the entry 
was in his own handwriting. There is no 
fcrje in the contention urged, the remainder 
of the accused’s statement shows that be 
knew what be was sayirg when he deposed 
that the entry of Rs. 22 8-0 was in Nura’s 
handwriting. Tho statement forming the 
batis for the piosetntion is admittedly falte, 
and was false to the applicant’s knowledge. 
It is pressed that the charge in the ease is 
defective, not giving the accused sufficient 
notice of the ease he had to meet, but, in 
my opinion, it is sufficiently elear. Aaensed 
•ould not have been misled in any way 
and the failure to enter in the eharge the 
actual words used in the deposition is 
at most an irregularity eured by section 537 
of the Oode of Criminal Proeedure. 

Muth of the argument in this Court has 
been on the question whether the deposi¬ 
tion on whish the conviction rests was inter¬ 
preted to the acoosed after be had made 
it. It is contended that, unless it is es¬ 
tablished that it was read over and inter¬ 
preted to the accused shortly after it was 
recorded so as to give him the opportunity 
of correctiDg it, the conviction cannot stand. 
It has been held that where the deposition 
of a witness is not read over and inter¬ 
preted to him before ib is signed by him 
he cannot be prosecuted for perjary on 
such deposition under section 193 of the 
Indian Penal Oode, the omission to inter¬ 
pret and read over the deposition to the 
witness being not a mere irregularity but 
renders the record inadmissible in proof of 
the deposition under section 91 of the Evi¬ 
dence Act. In Nalluri Ohenchiah , In re 
(l), where the deposition was read over 
by the Court Clerk in a plaoa where 
neither the Judge or Vakil were present, 
the requirements of the law were held not 
complied with : Kamatchinathan O'tetty v. 
Emperor (2). This case being followed in 
Mohendra Nath Miner v. Emperor (3). 

On the other hand, it ba9 been held that 
an accnsed person may be convicted of the 
offence of having given false evidence before 
a Civil Court, notwithstanding that the 
Court has made no note in writing to the 

(1) 60 Ind. Cas. 987; 43 M. 661; 36 M. L. J. 296; 

9 L. W. 349; (1919) M. W. N. 183; 25 M. L. T. 356; 20 
Cr. L. J. 379. 

(2) 28 M. 308; 2 Cr. L. J. 756. 

(3) 12 C, W. N. 815; 8 Cr. L. J. 116, 
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offset that the evidence has been read out 
to the deponent, for, in the absence of evi¬ 
dence that the deposition was not read out, 
the Magistrate ought to assume that the 
Judge of the Civil Court complied with the 
provisions of O. XVIII, r, 5 of the 
Code of Civil Procedure, in Emperor v. 
Jagat Bam (4) and in Kahn Singh v, 
Emprets (5) it was decided that the state¬ 
ment as a witness made by an accused 
being tried for perjury is a fact in is9ue 
and may be proved by oral evidence whether 
the deposition was read over to the witness 
or not. I am aware of the decision in Imam 
Din v. Niamat Ullah (6) that where the 
statement haB not been read out, secondary 
evidence cannot bs admitted in the trial 
to prove the making of the statement, but 
it seems to me, following Elahi Baktha Kati 
v. Emperor (7), that the provisions of 

O. XVlil, rr 5 and 6 of the Civil Procedure 
Code, are directory, and non*compliance 
with them does not render the deposition 
inadmissible at a subsequent trial of the 
deponent for perjary. If the deposition has 
not been read over to the witness in the 
presence of the Presiding Judge, it does not 
prove itself under section 80 of the Evi¬ 
dence Act, Vutit may be proved in some 
other way. The Judge who recorded it can 
prove it or the aeoased can admit it, section 
91 of the Evidence Act merely excludes the 
oral contents of a deposition but doss not 
make it inadmissible in evidence. In the 
present oase the statement was reoorded in 
English and signed by the Judge and he 
testifies to it having been interpreted by his 
clerk to the applicant. The clerk being in 
the same room but at some distance: the 
Judge wa9 at the time working. The Reader 
to the Munsif corroborates thia testimony. 
The object of interpreting his deposition to a 
witness is to give him the opportunity of 
making corrections he deems necessary therein, 
and the irregularity in this case, if there 
is one, consists in the Judge and Pleaders 
not attending to the interpretation, but thia 
proaedare which is common in subordinate 

(4) 47 Ind. Caa. 872; 28 P. R 1918 Cr.; 19 Cr. L. 
J. 972; 39 P. W. R. 1918 Cr.; 15 P. L. R. 1919. 

(5- 25 P R 18h 0 Cr. 

(6. 58 Ind Cas 830; 1 L. 361; 21 Cr. L. J. 830; 10 

P. W. R. 1920 Cr. 

(7) 45 Ind. Caa. 258; 45 C. 825; 27 C t L. J. 377; 22 
C. W, N, 646; 19 Cr. h. J. 498, 
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Courts seems to me a sufficient cntrp'i^uie 
for all pnrpoies with. the provisions of 
0. XVIII, r. 5, of the Oiv 1 Prccedure Code. 
A deposition so interpreted proves itself 
ncder the provisions of section SO of the 
Evidence Ast. It is not as if the applicant 
denies the accuracy of the recorded depo¬ 
sition. He admits it and admits it is wrong. 
Tfce defence is that it was made b/ mistake. 
Jt has been sorrectly held that applicant as 
a witness ppeaking on affirmati n in a sivil 
Oise deliberately made a false statement 
knowing the same to be false. He tai been 
rightly sonv cted, I dismiss this application. 
Tbe applicant has been released on bail. 
He will surrender himself on the 26th July 
to tbe District Magistiate, Baldana. 

6. Rc D», 

Application dismissed. 


MADRAS HIGH COURT. 

Obimihal Revision Case No. 747 cf 1921, 
(Criminal Revision Petition No. 6i2 

(F 19-?I ) 

February 16, 1922. 

Present Mr. Justice Kmiiraswami Sa9tri. 
RAJATH AMM AL— Petitioner 

t enus 

RAJAMAN1KKAM PILL AY —Complain an r 

Respondent. 

Criminal Procedure Code (Act V of 1S98^, a. 622— 
Criminal Jorce essential to confer jurisdiction — 
Appellate Court, finding <>), that force not used — 
Possession, orderJor, reversal of. 

The UBG of criminal force is an essential in¬ 
gredient to give Criminal Courts jurisdiction to 
act under section 522 of the ( rimiual Procedure 
Codo. Where, therefore, an Appellate i ourtreverses 
a conviction on the ground that no force was used, 
it ought also to reverse the order awarding posses, 
aion, and to restore the parties to their original 
positions 

Batakala Pottiavadu, In re, 26 M. 49; 2 Weir 675; 12 
M. L. J 4 -7, relied upon 

Bisweswar Singh v. Bhola Nath Pathak, 22 Ind. 
Cas. 100b; lb C r L. J. 222; bC. W.N. li47, followed. 

^ Petitior, nucer Eeiticns 4 5 and 43y, Cri. 
minal Prosecute Code, piayiDg the Hi?h 
Court to revise the jadyment of the Court of 
the Sub- Divisional Magistrate, Chidambaram, 
dated the 26th August 1921, in Criminal 
Appeal No. 64 of 1921, 
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AZIZ MAVDAt V. GiliBH CHANDRA OBOTiDHtJRT. 

Mr. T. Krishnamachartar , for the Petitioner, 
Mr. J. 0. Adam (Public Prosecutor), for 
the Ciowd. 

Dr. 8. Sunminothan , for the Complainant, 
ORDER.—The Appellate Court reversed 
the cDoviction and has found that no criminal 
force wa9 need. It ought to have reversed 
the order directing pcs'ession to be given, 
as the easeotUl ingredient, namely, the usa 
of oriminal force, is wanting to give Orininal 
Ciurts jurisdiction to act under seifcion 52 A 
1 need only refer to Batikaia Pottiavadu , In re 
(■). If possession has been giv*n, it is the 
duty of the Court to restore the parties to 
the positioo in which they were before 
poi.-e sion was wrongly giveo. Vile Bisioes- 
war Singh r. Bhola Noth Pothok i2). 

The petitioner Will be reatored to posses- 
sion. 

m. c. P. 

Petition allowed. 

(1) 26 M. 49: 2 Weir G75; 12 M. L. J. 447. 

(2) 22 Ind. Cas. 1008; 16 Cr. L. J, 222; 18 C. W. 
N. 1147. 


CALCUTTA HIGH COURT. 

Criminal Ravi-ion No. 23/ if 1-22. 

y 10, 1922. 

Iretent: — Sir Lanetlot Sanderson, Kt , Chief 
Jnstiap, and Mr. Ju-tice PantoD. 

Shaikh AZlZ MANDaL—Acoosed — 

Petitioner 
t ersus 

GIRISH CHANDRA CHOUDBURY— 

Complainant— Oppos.ti Party. 

Local inspection — Magistrate, power of, to view the 
locus in quo for understanding evidence taken. 

It is legitimate fora Magistrate trying a case to 
make a local inspection at the request of the parties 
and iu the presence of their 1 leaders for the purpose 
of enabling him to understand the evidence whioh 
had been taken in the case. [p. 39, col. 2;p. 40, col. 1.] 

FACTS appear from the judgment. 

Babu Benode Lai Mooxtrjee (with him 
Baba Puma Ohandra Chandra ), for the 
Petitioner.—I atia»k the judgment of 
the learned D.strict Magistrate on the 
ground that he erred in law in not 
trying the case de novo and so be failed 
to exercise the jurisdiction vested in him 
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by .law. The learned Sub Deputy Magis- Das Gupta has baen transferred. The 
Irate had gone throngh the case to a certain acouiel prays for a de novo trial. Sammon 
extent inasmuch as several witnesses were all the prosssution witnesses and defenee 


examined and cross examined before him. 
When the ease was traniferred to Mr. Peters 
there should have been a fresh trial from 
start to finish. Mr,. P. Sen clearly says, 

“ He prays for a de novo trial,” I submit 
that is sufficient for the purpose. The 
accused was not required to apply to Mr. 
Peters agaiD. But, however, an application 
was, as a matter of fact, m\de. The non- 
compliance by the learned Magistrate with 
my prayer for a fresh trial has vitiated the 
entire proceedings. 

Farther, the learned Magistrate inspected 
the locality of occurrence and I submit that 
his judgment must have been infiienced by 
the impression be received at the time of the 
local inspection. 

Befeis to Sobh Nath Singh v. .Emperor (1), 
Habbon Shaikh v. Emperor (2), and seoiiion 
350, Criminal Procedure Code. 

Babu Debendra Narain Bhatt c\arya t for 
the Opposite Party, was not called upon. 

JUDGMENT. 

, Sandirion, 0. J. —-This Rule called upon 
the District Magistrate to show cause wny 
the conviction and sentence of the petitioner 
should not be set aside on the first and fifth 
grounds in the petition. 

The first ground was that the learned 
Deputy Magistrate erred in not tryiag the 
case de mvo and thereby failed to exeroiie 
a ,j lrisdiction vested in him by ltw. 

The Magistrate who tried the case was 
Mr. A. P. Peters. The cas9 had, in the 
first instance, been before Mr. 8. 0. Dai 
Gapta, a Sub-Deputy Magistrate, and on the 
1st April 1921 the omplainant and four 
proBecut'oa witnesses were examiaed. The 
case was then adjourned to 12th April 1921, 
for recording the acoased’s statement. Oa 

the lath April 1921, Mr. S. C. Das Gnp'a 
recorded the statement of the accaaed, sharge 
was framed and three prosesution witnesses 
were cross examined and the casa was 
adj mrned to the 3rd May 19^1. Then, 
apparently, there were several ar^ j mrnments, 
and on the 2sth of Jane 1921 the Sub- 
Divisional Officer, Mr. P. Sen, made the 
following order:— 1 To my file, aa Baba S. 0, 

(1) 12 C W. N. 138; 6 Cr L. J. 431. 

(2) 6 Jnd. Caa. 36*; 14 C. W. N. 422 at p . 432; 11 C. 
L. J. 335; 37 0. 3iO; 11 Cv. U, J. 121. 


witnesses.” 

. Then, on the 22nd July 1921, Mr. P. San, 
transferred the case to Mr. A. P, Peters, a 
Deputy Magistrate, and on the 2ad Sep¬ 
tember 1921, the complainant and the 
prosecution witness No. 4 were cross- 
examined. , 

Now, the first ground, as 1 have, already 
stated, alleges that the Magistrate who tried 
the case, ought to have tried the case de novo, 

I am not satisfied that any application was 
made to Mr. Peters to have the witnesses, 
who bad already been examined, other than 
the complainant and P. W. No. 4, re called into 
the witness box to be examined again 
and cross-examined. On the 2nd September 
1921, the complainant and one of the pro¬ 
secution witnesses were, in fact, cross- 
examined ; and, to my mind, it is clear from 
the petition that all the witnesses for the 
prosecution and defence were in Court, and 
1 am satisfied that if the learned gentleman 
appearing for the defence had asked the 
learned Magistrate that any ooe of the wit¬ 
nesses, who had already been ex wnined, 
should be put into the witness box again 
for the parpo3e of further examination and 
cross examination, such a course w^uld have 
baen adopted. There is a general allegation 
in the patitioa to this effeit, that ths peti¬ 
tioner’s prayer for a de novo trial was not 
acieiei to by the laarnei Magistrate. A 
bare statement of that kind makes litils 
impression on my mind. It i& a general 
allegation without any data or without any 
spasioc allegation as to the date when and 
the person to whom the applisation was 
mada or what the order was in respect of 
it and, ai [ have already said, it carries little 
weight. Tne result is that, with regard to 
the first ground, I am not satisfied that the 
Magistrate refujed to allow the examination 
or cross examination of any of the witnesses, 
who had bean examined on the previous occa¬ 
sion. So tha f , in my j ldgment, there is no 
sub'lance in the first ground. 

The fifth ground was, that the learned 
Magistrates j ldgment must have been iu. 
fioencsd by toe impressions he reoaived at 
the time of tne local inspection and, as sash, 
the j ldgment ought to be arrested. After 
the evidence iu the case had been finished 
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the learned Magistrate viewed tba locut in 
quo at the request of bath parties and, as 1 
understand, in the preienie of the Pleaders 
who wore representing the respective parties. 
Having read the judgment, 1 am satisfied 
that- tho Magistrate made and used this 
inspection solely for the purpose of enabling 
him to understand the eviderca whith had 
already bean given and which was legiti¬ 
mate for him to do. Consequently, in roy 
.judgment, there is no foundation for the 
Rule in respest of the fifth ground in the 
petition. 

For these reasons, in my jadgment, the 
Rule should be discharged. 

Pantos, J.—I agree. 

K. N, 

Rule discharged. 


PATNA HIGH COURT. 

Criminal Revision No. 66 of 1921. 

February 22,1921, 

Present: —Mr. Justise Jawala Praea^. 
GA1NU PANDAY— Petitioner 

V6T8U8 

EMPEROR —Opposite Parti. 

Penal Code (Act XLV of I860,), s. 426— Mischief — 
Removing Jr nit from trees — Essential to be established 
—Boua tide dispute between contending parties — 
Magistrate, jurisdiction of, to take cognizance. 

Id order to invest u Magistrate with jurisdiction 
to summon a person charged with having committed 
the offence of mischief under section 4V6 of the 
Penal Code by removing the fruits of certain trees, 
it is essential for the complainant to make out a 
prima Jacie caso in his petition of complaint or, in 
his statement on oath, of any deterioration caused by 
the accused in the value or utility of the fruit, and 
unless such deterioration is made out there can be 
no conviction for the offence of mischief. L P* 40, 

col. 2.] . 

A Magistrate has no jurisdiction to take cogmz- 

ance of a case of mischief where thoro is a bona 
jide dispute between the contending parties with 
regard to the right in, and possession of, tho property, 
the subject-matter of the charge, [p. 41, col. I * J 

Application against an order pa*e d by the 
Sub-Divisional Magistrate of Ataria. 

Messrs. P. 0. Manuk and Rai T. N % Sahay t 
or (be Petitioner. 

JUDGMENT.—The p<titiooer in this 

was c^Dvicted by tbe Bub*Deputy 


Magistrate of Araria for an offenoenndw* 
section 426, Indian Penal Code. The eharge 
is in respect of ICO jack fruits said tD have 
been removed by the ’secured from the 
trees standing on pkt No. 1219. The peti¬ 
tioner was sentenced to p3y a fine of Re. 25, 
He appealed to the District Magistrate 1 
of Purnee, who, by his order of the 18th 
December H20, dismissed the appeal. The 
petitioner bap, therefore, come to this Court 
in revision. 

It appears/to me that the conviction of 
the petitioner under section 42d, Indian Penal 
Code, cannot stand. Neither in the complaint 
pefitior, cor in the statement on oath re¬ 
corded on tbe beck of it has any offence 
under reotion 426 been disclosed, It is not 
stated that tbe fruits in question were pluck* 
ed when they were not fit for plucking, 
Tbe case, if aDy, upon tbe complaint petition 
and on tbe, oath was that of removal of the 
fruits from the trees and, therefor, the 
offence was oce under section 379, and 
not under section 426, Indian Penal Code* 
In order to gi;e jurisdiction to the Magis¬ 
trate to summon tke accused under section 
4. ; 6, Indian Penal Code, for mischief, it was 
essential for complaioanft to make out a 
prima facie case in his petition or in his 
statement on oath of any deterioration hav¬ 
ing been caused by the accused in tbe 
value or utility of tie fruits, and unless 
such a deterioration was made ou f , there 
was no offence ditehred under Section 426 
for causing mischief. Agiio, it was apparent 
on tl e statement on oath of the accused, 
wbioh alone was tbe foutdatioi for the 
•rgnizinee to be taken by tbe Magistrate 
that the accused was raisitg a bona fidt 
claim cf right to tbe fruits in question by 
reason of the rurchate of the holding upon 
which tbo trees stood at a Civil Court auction 
sale. Tbe Trie 1 Cm t, as well as the lowfer 
Appellate Court, accepted tbe delivery cf 
possession given by the Civil Court in favour 
of the landlord through whera the accused 
olaimed. That delivery had taken place i n 
or about the year 1910. Tbe ascueed, hold. 
iDg under a registered patla granted by the 
landlord to (he auotion prrchessr of tbo 
holding, bad every right to believe that the 
fruit (rets belonged lo the landlord and cOn. 
ifqueLtly to Kim by virtue of tbe afore¬ 
said rettfoment. The Survey Record of Rifcbta 
to etiongly relied tip on by the Magistrate 
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ikv from helping the prosecution supports 
the tape of the defence. Assuming that the 
complainant was an under-tenant, the land 
on which the trees are said to be standing 
was admittedly sub let to Kulo, one cf the 
accused who was not summoned but was 
examined as a defence witness No. 6. The 
complainant relies upon a reservation with 
respeat to the treee. No documentary 
evidence of a settlement excluding the trees 
has been produced. The summary of the 
evidenc9 set forth' in the judgment of the 
Magistrate clearly showj that; the case of 
the somplainant as regards haying reserved 
to himself the Ireee, depends entirely upon 
the oral evidence. If that is so, apar« 
from the accused disputing the truth of the 
alleged sub-lease, there was nothing to apprise 
the assnsed of the existence of a settlement 
in favour of Kola excluding the trees in 
question. They wer*, therefore, entitled to 
believe that the trees also were settled with 
Kulu, and that they were not in the posses¬ 
sion directly of £u derdco, the complainant. 

A mere reading of the judgment of the Sub- 

Divisional Magistrate, who has at more than 
one piece dealt with the disputed rights 
in the case, mikes it clear that there wa9 at 
least a bena fide dispute with regard to the 
light in and possession of the contending par¬ 
ties, which ousted the juriediotion of the 
Magistrate altogether from taking sognizance 

of 'the case. 

It is needless to pursue the matter further. 
It will be sufficient to refer to the two cases 
decided by this Court, namely, Talebar 
Ohowdhry v, Emperor (1) and Bhim Bahadur 
Singh v. Empe'Cr (2). The judgments 
in those cases delivered by me would have 
been ie-written for this case by simply 
changing the names of the parties and sub¬ 
stituting “ jack fruits” for crops.” If the 
Magistrate had those cases before him, 
perhaps he would have come to the conclu¬ 
sion that neither the facts in this case disclos¬ 
ed the offence under section 426, nor had he 
any jurisdiction to try the case inasmuch as 
the accrued were entitled to rai«e a bonafide 
dispute of title. I would, therefore, recom¬ 
mend those cases to the Magistrate for him 
to read as a tuprl eiu ^ n t to the pressnfc 

(1) 40 Ind. Cas. Tf.Oj 2 P. L. W. 40; 1* C r. L. J. 760. 

(2j 66 Ind. Cas. 854j 1 P. L T. 121; 2 U. P. L. R. 
tPftt.J 69j 21 Cr, L. J. 374; 0928’ Pwt ' l0 * 


judgment and for his guidance'in cases of' 
this nature. * 1 

■ The application is allowed. The convic¬ 
tion'of, and the sentence passed on, the 
petitioner by the Magistrate are set aside. 
The fine, if already realised, will b9 refund¬ 
ed. - • 1 T 

' W. C. A. 

Buie made ‘ absolute. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 303 of 1922. 

Judo 16, 1922. 

Preunt: —Sir Grimwood Mears, Kt., 

Chief Jnstice, and Mr. Justice Piggott. 

KHIALI AMD ANOTHER—APPJtLLARTJ 

versus 

EMPEROR—Rbspondb).t. 

Criminal Procedure Code (Act Vof 1898^, s. 421— 

Appeal through Jail Authorities summarily rejected _ 

Appeal subsequently through Counsel , whether en - 
tertainable. 

An order dismissing an appeal under section 421 
of the Criminal Procedure » ode is a final order 
therefore, where a petition of appeal by a prisoner 
in Jail is received through the Superintendent of the 
Jail and is summarily iejected, he is not entitled to 
be heard upon a petition of appeal presented subse¬ 
quently on his behalf by Counsel, [p. 43, col. i ] 

Queen-Empress r. Bhimappa, 19 B. 732; 10 Ind. Dec. 
(n. b.) 4v 0, followed. 

Emperor v. Bhauani Dihal , A. W. N. (1906/ 303; 3 
A. L. J 691; 4 Cr. L. J. h73 and Hulai v. Emperor 3ti 
Ind. Cas. 133; 3 O. L. J. 326; 17 Cr. L. J. 453, referred 
to. 

Criminal appeal from an order of the 
Additional Sessions Judge, Aligarh. 

Mr. Sital Prasad Qhose , for the Appellant. 

Mr. bhankar 8aron (Government Pleader) 
for the Crown. 

JUDGMENT.—On the 4th of April 1922 
the Court of the Additional Sessions Judge 
at Aligarh, sitting at Etab, convioted two 
men. Khiali and Hula9i, on a oharge under 
section 395 of the Indian Penal Code, and 
passed upon them substantial sentences of 
impiisonment and fines. On the 12th of 
April 1922 both Khiali and Hulasi caused 
to be prepared in the Ja*l, in which they were 
conGned, petitions of appeal against their 
convictions and the feitences passed upon 
them. Ttcsa petitions of appeal reaohea 
this Court on the 15th of April 1922. 

H^viLg been examined and reported upon by 
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ft ministerial offiier of this Court, they were 
laid before a Judge of this Court on the 20ih 
of April 1922. On the day following, the 
Judge in question, dealing with the petitions 
of appeal under section 421 of the Code of 
Criminal Procedure, dismissed both the 
appeals of Khiali and Halasi summarily. 

On the 1st of May 1922 Counsel, having 
been instructed on behalf of Khiali add 
Hula^, brought for presentation to this Court 
a petition of appeal, which wa9 submittei to 
a mioiateihl offiier of this Conrt for report, 
In the report thereupon prepared, attention 
was drawn to the fast that petitions of appeal 
from Khiali and Halasi had been received, 
through the Superintendent of the Jail, and 
euramar ly dismissed by a Judge of this 
Conrt Uoansel for Khiali acd Halasi eeems 
to have taken a little time to sods der bis 
position, but finally presented afresh petition 

of appeal on the 8th of May 1922. Tbe 
Judge, before whom this petition was present¬ 
ed, pa 1 83d an order dated the 10th of May 
1922, io whish he referred to a previous 
desieion of this Court and direstod that the 
petition of appeal should be laid before a 
Bench tf two Judges for eoniideration. 

We are asked expressly to determine the 
question whether the seiond petition 
of appeal, on behalf of Khiali aod Halasi, is 
enfcertaiaable in view of the order of the 21st 
of April 1922 summarily dismissing the peti¬ 
tions of appeal reoeived through the Superin¬ 
tendent of the Jail. 

The earlier case of this Court is that of 
Emperor v. Bhawini Dihal (1). The faote of 
that case are clearly distinguishable from 
those now before cs, A petition of appeal 
had been reseived by a Sessions Judge, 
t'oroagh the Superintendent of the Jail io 
whish the appellant was confined, and while 
that petition was still pending and undis- 
piled of in the Sessions Court, the same 
appellant presented a second petition of 
appeal through Counsel. Apparently, over, 
looking this fast, the Sessions Jujge, first of 
all, summarily dismissed the petition which 
had been reoeived through the Supeiiotendent 
of the Jail and then proceeded further, on the 
strength of this order, to dismiss the petition 
filed through Coun el without having even 
ottered the Couneel concerned an opportunity 


of arguing the same. A learned Judge of 
this Court held that this proaadara was 
illegal and, setting aside the order of 
dismissal, directed the Sessions Judge to 
re-admit the appeal of that particular convict 
and-to dispose of it aciording to. law after 
hearing Counsel. The point of that decision 
obviously is that, when onte a petition of 
appeal has been filed through Ooansel under 
seition 419 of the Code of Criminal Procedure 
it is improper to dismiss tbe appeal summari¬ 
ly at all, and an order summarily dismissing 
an appeal while there is a petition presented 
through Counsel pending and undisposed of 
on the file of the Court, would be, nonetheless, 
an imporper order, because it happened that 
another peti*ion of appeal in tbe suns matter 
from the same convict had been reseived 
through the Superintendent of the Jail. In 
the sase now before us, the order summarily 
dismissing the petitions of appeal presented 
on behalf of Khiali and Halasi through the 
Superintendent of the Jail in whish they were 
sonfiued was a valid and proper order, there 
being on the file of this Ooart on th at day 
no petition of appeal other than the two peti¬ 
tions received through the Superintendent of 
the Jail. Tbe right of appeal albw^d to 
Khiali and Halasi against their c mviction by 
the Sessions Judge and sentences passed upon 
them has, therefore, been fally exercised accord- 
ing to law and their appeals have been dis¬ 
posed of by a proper and valid order of this 
Court before the petition of appeal with whioh 
we are now dealing was ever presented to the 
Court at allP The objection is not to the 
presentation of more than one petition of 
appeal by or on behalf of the same coovic*, 
bit to tbe obtaining from this Court of more 
than one judisial d termination upon the 
qaeetion raised by tbe appeal. Iu oar 
opinion this application is not entertain- 
able. 

We have been referred in argament to one 
case, whish has not foaod i*s way into any 
of the authorised report*-, but wbiih certainly 
is ao.authority in favour oftheie appellant*. 
The Ci§e ‘8 that of Hu'.ai v. Emperor (2). 
1 □ that ease Mr Jastice uindsay, thea Ju iiaial 
Uomm-asioner of Oudb, had before hi n the 
order of a Sessions Judge dismieiiagaaappeal 


(DA. W. N. (1HO0) 303; 3 A. 


L. J. 093; 4 Or. L. 


(2) 30 Tnd. Cas. 133; 3 O. L. J. 320, 17 Or. L. J. 
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which bad been presented through Counsel, on 
the ground that a previous petition of appeal in 
the same matter received through the Supar- 
intendent of the Jail had been summarily 
dismissed. Mr. Lindsay set aside the order 
of the Sessions Judge for reasons stated in 
the report. He, there, refers to the case of 
Emperor v. Bhawani Dihal (1), but does not 
note the dietination in the faats to whioh we 
have referred- As regards the reference 
whiah Mr. Lindsay makes regarding his 
recollection of a prethus decision of the 
same Clcurt, we believe ihe faats to be that 
the le&rned Ju'ige of the Oadh Court, 
who had previously summarily dismissed an 
eppet 1, found it possible under the ciroutn* 
stances to review and set ande his ovn 
order, before the appeal presented through 
Counsel was heard or permitted to be argued. 
There is do such question ar sing in the 
present case and we nsed not consider under 
what circumstances, if any, it would bepossi* 
ble for a Judge of this Court to re-consider a 
final judgment of his own delivered in a 
ariminal matter. There is one ease in the 
authorised Law Reports which is entirely in 
accordance with the view wbioh we ourselves 
are disposed to take, and that is the ca?e of 
Queen*Empre's v. Bhimappa (31, It was, 
there, dis inelly held that an order dismissing 
an appeal, under seation 421 of the Code cf 
Criminal Piocsdnre, was a final order, not 
open to review by the Court wbiah passed 
the same, and that a Sessions Jndge had acted 
without juritd c:ion when, having re-aon§id?r- 
ed a question of limitation, he proceeded to 
hear and decide in a different eerse an appeal 
whiah he had previously dismisied. In our 
opinion the appellants, Kbiali and Hulasi, 
are not entitled to be beard upon a petition 
of appeal presented after tbeir original peti¬ 
tions of appeal, received through the Superin- 
tendentof the Jail, bad been finally disposed 
of acsording to law by the order of a Judge 
of this Court. We reject this petition of 

appeal accordingly. 

w. c. A. 

• . Apieal rejected. 

(3) 19 B. /32; 10 Inil. Dec. (n. e.) *90. 


LAHORE HIGH COURT. 

Criminal RbviSIOn No. 1251) of 19 9. 

January 17, lv-20. 

Present —Mr. Justiae Abdul Raoof. 

JAGAT SINGH— Accbsbd — Petitioner 

versus 

EMPER n R— Rbsp^ndint. 

Criminal Procedure Code (Act Vof I89SJ, s. 1 >0 — 
Security for good behaviour—Powers when to be used. 

The powers conferred by section HO, Criminal 
Procedure Code, ought to be exercised very sparingly 
and in those oases only where the evidence is very 
dear and precise Evidence of general repute, or 
that the person proceeded against has a bad charac- 
ter, without any specific instances, is.not sufficient 
to justify an order against him under section 1 iP, 
nor would the faot that on three occasions the last 
one being sixteen years ago—he has been required 
to furnish security, [p 44, col. 1.] 

PbtitipD, under section 439 of the Ci imiual 
Procedure Code, for revision of an order of 
the I'istricfc Magistrate. Gujranwala, dated 
the 17th July 191c, affirming that of the 
Magistrate, F-rat Class, Sbeikhupura, District 
Gujranwala, dated the 17th May 1919. 

Mr. Oanpat Rui t lor the Petitioner. 

JUDGMENT.—These are four petitions 
of revision filed by Jagat Ram, the father, 
and his three sors Wadhwa Singb, Udham 
Singh end Jagir Singh. An order was 
made against all these four to execute bonds 
for being of good behavii ur for the sum of 
Rs. oOj and to find sureties for the 8«me 
amount. The evidence given against them 
is partly of general repute and partly relat. 
iDg to serfain instances of suspicion arising 
against tbeir condaot. As against Jagat 
Singh there was also this evideDse that on 
three previrus occasions in 1888, 1894and 
1902 be was called noon to give eeourity 
under section 110. No action appears to 
have been taken against him Eince the 
year 1902 under section 110. The evidence 
for the prosecution, if believed, goes to 
establish the following facts. That at most 
on three occasions there bad been' seme 
suFpicion against the accused persons. 

The rest of the evidenee is only as to the 
general repute. It is stated by the witnesses 
that the petitioners are of bad character 
and that they are habitual thieves. It is 
not shown by the evidence that they were 
ever found in possesion of a stolen prop¬ 
erty or apprehends wh?le committing 
theft. The evidence against the petition*:?* 
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consists o! witnesses who may legitimately 
be described as official witnesses. The 
powers nnder section 110 of the Criminal Pro- 
•edore Code are to be exercieed very 
sparingly and in only these cises where 
the evidence is very clear and precise. It 
was never intended by the Lagislatnre to 
provide a means of punishment by enacting 
section 110, 

As regards the sons of Jagat Singh, 
beyond mere suspicion nothing substantial 
has been established. As regards Jagat 
Singh there is csrtainly this evidence that 
on three previous occasions action was 
taken against him nnder section 110, but 
ever since 1902 nothing inculpating has 
been found against him. Sixteen years is 
a snfficient time for reform and it does 
appear that Jagat Singh has reformed himself. 
Twenty-one witnesses were called on behalf 
of the acinsed persons to show that the 
petitioners bear good character. On behalf of 
the petitioners it has been contended that the 
Distriot Magistrate has not taken into con¬ 
sideration the evidence for the defence. I can¬ 
not say that the Magistrate has not considered 
the evidence for the defence, bnfc I most say 
that his judgment is not as satisfactory 
as it ought to have been. Having regard 
to all the circumstances of the case I do 
not tbiDk that an order for security 
should have been made under section 110 
in this case. I, therefore, set it aside. 

w. c. a. 

Revision accepted. 


PATNA HIGH COURT. 

Criminal Revision No. 341 ck 1922. 

Jane 20, 1922. 

Present :—Mr. Justice Adami. 

HIRA MAHTON and OTaERS— PiTi- 

TlONCKS 

versu$ 

RAJKUMAR MAHTON and oniSR*— 

Oppo^it* Partt, 

Criminal Procedme Code (Act V of 'M*),ss 145, 143 
— Costa in proceedings under s. 145— Jurisdiction. 

I i <1 varJing cods in proceeding:* ntiler section 
14 *., Criminal Procedure Code, a Magistrate is 
restricted to tbe amount awarded as Pleader’s fees 
l if any 1 and costs for witnesses; any order about 
costs passed arbitrarily is without jurisdiction and 
muBt bo set aside, 


(Pat.) 192 and Udoy Narain Chakravarty v, Satish 
Chandra Chattaraj, 14 C. W. N, Ixxiii ;73) notes, 
referred to. 

Application against an order passed b/ the 
Sob Divisional Magistrate, Barb, dated the 
10th April 1922, 

Mr. O. G. Pal, for the Petitioners. 

Messrs. B. N. Miitir and Shiveshwar Loyal , 
for the Respondents. 

JUDGMENT.—The only question wbioh 
arises in this application is in regard to 
an order for payment of c:sts. The Magis¬ 
trate in boding possession in favour of the 
opposite party in proceedings under section 
145, Criminal Procedure Code, directed the 
petitioners to pay c^sts of Ri. 100. It 
is nrged that this order is without jurisdic¬ 
tion inasmuch cs nnder section 148, 
Criminal Procedure Cede, the Magistrate 
could only include in the costs awarded 
the Pleader’s fees and the c:stc for wit¬ 
nesses. The Mag'strate has not mentioned 
how the som of Rs, 100 was computed or 
that he has made any inquiry as to what 
the actual Pleader’s fees and the costs of 
the witnesses were. 

It has been decided by a Judge of this 
Court (Sultan Abroad, J.) in Jhaman Mah • 
ton v. Thakuri Mahton (1) that an order 
Ench bb tbe present one is without juris¬ 
diction and most be set aside, and he based 
his finding on the case of Udoy Narain 
Ohahravarty v. Palish Chandra Ohattaraj 
(2), There is an unreported case of this 
Court (Qirdhari Singh v. Bhalu Gope , 
Criminal Revision No. 300 of 1822) in 
which Sir John Bucknill, J., has set aside 
an order similar to tbe present one and 
directed that the case chonld be remanded 
to the Magistrate for determination of the 
costs according to hw, It is quite clear, 
therefore, that the Magistrate could nol 
in a case like this arbitrarily decide what 
the amount of costs to be paid should 
be. Hs mu9t confine the costs to Pleader’s 
fees and the costs of witnesses. 

Tbe order, therefore, direoting Rs. 100 
to be plid a9 oosts must be 89 t aside and 
the okse most be remanded to the Magis¬ 
trate for an assessment of costs aooordiog 
to law. 

(l) 57 Ind. Cas. 449; 1 P. L. T. 369; 21 Cr. L, J. G36i 
2 IT. P.L, R, (Pat.) 192. 

\Z) 14 C. \Y. N. Ixxiii (73) notes. 
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The application ip, therefore, allowed to 
the extant mentioned above. 


N. K.-&N. B. 

Case remanded. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 281 of 1921. 

January 19, 1922, 

Present: —Mr. Hallifax, A. J. C. 
GANGA PRASAD —Applicant 

venue 

SHYAMLAL— Non Applicant. 

Criminal Procedure Code (Act V of 1S98J, s. 476— 

Sanction to prosecute—Perjury—Forgery -Duty of 
Court—Sanction to private persons . 

It is the duty of every Court to take action of its 
own motion in every apparent case of forgery or 
perjury which is committed before it, or is brought 
to its notice, and to institute proceedings in all 
such cases if there is a reasonable probability of the 
prosecution resulting in a conviction, [p. 4f\ col 2.] 
Shioshankarpuri v. Emperor, 27 Jnd. Can. f>4o ; 10 

N. L. R. 177; 16 Cr. L. J. 161, and Abdul Husen v. 
Emperor , 22 Ind. Cas. 177 ; 9 N. L. E. 164; 15 Cr. L. 
J, 33, referred to. 

If a Court holds that a case is a proper one for 
prosecution but that a sanction to prosecute should 
not be granted to a private person, it is its duty to 
take action under seotion ^470 of the Criminal Pro¬ 
cedure Code. [p. 45, col. 2.] 

If a sanction has been granted to a private person 

it is too late to substitute official agency for the 
prosecution by means of a complaint under section 

476 of the Act. [p. 45, col. 1.] 

Rjvi.ion of the orler of the Diatri.t 
Judge, Roipor, dated the 2Ub Ot.tcl.er 1921, 
in Miscellaneous Civil Case No. i 1 of - • 

Mr. Af. Y. Shares /, for the Applicant. 

Mr. 0. U. Pradhanjor the Non=Appliwnf. 


JUDGMENT.—The main ground on whish 
this application is based is the contention 
that the Goal decision of the Civil Court 
nnder seetion 11 of the Oaths Ast, 1873, that 
the money claimed was due to the plaintiff, 
included an equally conclusive finding that 
the interpolation of the word ham in the 
dosnment was not a forgery. This is sertainly 
insorrest, but, whatever finding was con¬ 
clusive in that snit, it is so only “ as against 
the person who offered to be bonnd ” by 
the spetial oath, that is to say, Shyamlal. 
It is not binding against the rest of the com¬ 
munity who are as mash entitled as ever 
to have Ganga Prasad eonvieted and pun¬ 
ished if he has aommitted forgery. It is 
further contended that, at least, that matter 
makes Shyamlal not a proper person to 
seek for sanction to pro3eaut3 and to aonduct 
the prosesation. If it were so, the Question 
would not be whether the prosesation should 
be stopped or not but whether it should be 
aouduated by Shyamlal or by offisial agency. 
It is the duty of every Court to take aifcion 
of its own motion in every apparent aase of 
forgery or perjury which is aommitted before 
it or is brought to its notise, and to institute 
proceedings in all sash cases if there is a 
reasonable probability of the prosesation 
resulting in a convistion, and if the Courts 
did their duty in this respect there would 
be no room left for applisatious from private 
persons for sanction to prosesute, or, at 
least, none for any applications whish sould 
possibly sueaeed. 

2. In this case, therefore, if sanstion to 
presssute ought not to be granted to Shyam¬ 
lal, the Court, having held that it is a 
proper case for prosecution, would be bound 
to take action under section 476 of the 
Criminal Proiedure Code. I am strongly 
inslined to ascept the view that sanstion 
should not have been granted to Shyamlal or 
any private person, but that the Court should 

have taken action itself under section 476, 
even after the making of Snyamlal’s ap. 
plisation and though it had neglected to do 
so before. This opinion is based not ou 
any partiaular circumstanses in this ca 9 e 
but on the general principles that the 
Court is brand to take action itself in 
every proper case and neglects it 3 duty it 
it leaves it to be performed by privais 
porsono who may bu interested, and that 
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pro6eontion by a private person opens the 
door to blackmail and also to tbe acquittal of 
a guilty persoa or the conviction of an 
innocent one tbrongb the production of 
false evidence against him. These princi¬ 
ples are, I understand, likely to be accept- 
ed in tbe amendment of the Criminal 
Procedure Code by the Legislators in the 
mar foture. I do not, however, think it 
neoessaiy at this stage to consider by what 
agency Gang* Prasad should be prosecuted. 
If be is to be prosecuted at all, it mint be by 
Shyamlel to whom sanction to do so has 
already been ac’orded. It is too late to 
substitute official agency for his by means 
of a complaint made under section 47dof 
the Criminal Procedure Code, 

3. In Shtoshankarpuri v. Emperor (I), and 
Abdul Uusen v. Emperor (2). I have en¬ 
deavoured to make it clear that tbe matter 
of reasonable probability cf the prosecution 
ending in a conviction is practically tbe 
only matter which a Court has to consider 
in proceedings under section 1^5 or section 
476 of the Criminal Procedure Code. In 
this case I need say no more at this stage 
than that such a reasonable probablity 
appears to me to exist. The appl cation 
for cancellation of the sanolion granted by 
the Court of the District Judge is, there¬ 
fore .rejected. 

Application rejected . 

W. 0. A. 


(1) 27 Ind. CaB. 545; 10 N, L. R. 177; 16 Cr. L. J. 
161. 

(2) 22 Ind. Cas. 177; 9 N. L. R. 184; 15 Cr. L. J, 
33. 


LAHORE HIGH COURT. 

OsiMiNAL Rev s;o< No. 1073 of 1921. 

January 14, 1922 

Preient :—Mr. Justice Harrison. 

PRABH DIAL— Comptainant— 

Petitioner 

versus 

GURDIT SINGH and others— 

Respondents, 

Criminal Procedure Code (Act V of IS98J, s. 195— 
Sanction to prosecute—Application by person not party 
to suit, 

No Court should entertain an application for 
sanction to prosecute made under section IW5 of the 
Code of Criminal Procedure by a person, not a 
publio servant, who was not a party to the suit out 
of which the proceedings have arisen. 

Chandra Kant Qho:e t In the matter of, 3 C. W. N. 3, 
relied upon. 

Ram Prosad Malla v. Raghubar Malla, 4 Ind Cas. 6; 
37 C. 13; 13 C. VV. N. I03H; 10 Cr. L. J. 45+, Queen- 
Empress v. Subbaraya Pillai, 18 M. 497; 2 Weir j.65; 6 
Ind Dec. (n. s ) tt9U, distinguished. 

Petition, under s otio is 349/195, Criminal 
Procedure C de, for revision of an order of 
the District Judgj, Jhelam, dated the lffch 
June 1912, affirming that of the Senior Sub* 
ordioate Judge, Jhelom, dated tbe 28ch 
September 1920. 

Mr. Nanah Chand , for tbe Petitioner. 

Dr. Nand Lai , for tbe Respondents. 

JUDGMENT.—There was litigation bet¬ 
ween Musammat Bhagwanti and Musainmat 
Sham Piari agaioct Gardifc Singh and others 
concerning the estate of one Daulat SiDgh, 
and after it had concluded, Prabh Dial, 
Muhktar of the plaintiffs, applied for permis¬ 
sion under section 195, Criminal Procedure 
Code, to prosecute the defendants under 
section 193, Indian Penal Code, etc. The per¬ 
mission was refused by the Senior Subordinate 
Judge who had tried the case. Prabh 
Dial presented an appeal to the District 
Judge of Jbelum in which he was not shown 
as a Muhhtar and filed no power*of-attorney. 
The appeal was dismissed and he now applies 
for revision urging that it is established by 
Ram trosad Malla v, Raghubar Malla (1) 
and Queen Empress v. Subbaraya Pillai 
(2) that it is not necessary for a 
person making such an application to have 
been a party to the previous litigation. 
Neither of these rulings goes so 

(1) 4 Ind. Cas. 6; 37 C. 13; 13 W. N. N. 1038: 10 
Cr. L. .1.454. 

(2) 18 NT, 487) 2 Weir 165; 6 Ind. Dec. (n. a.) 690, 
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far as (o lay. down this geueraL propo 3 ition. 
All that they Fay, modifying if at all 
Ohandra Kant Qhote, In the matter of 

(3), is (to quote from the Calcutta 
ruling)- that it would be an astounding 
proposition that sanation to prosecute for 
an offence against public justice should be 
withheld from a public offiosr ai such. 
Ohmdra Kant Ohose, In the matter of 

(3) states that it is quite dear that 
no Court should tolerate any applica¬ 
tion to proeeeute made b/ persons who 
are not parties to the ca»e. Although, 
therefore, it has been established that a 
public servant as such is not to be treated 
as a third party, it has nowhere been laid 
down that anybody can make such an appli¬ 
cation, Apart from (hip, however, the so 
oalled appeal was, in my opinion, rightly 
dismissed by the District Jndge, inasmuch 
as there wcs do appeal befcra him. 
Counsel for the petitioner concedes that only 
a party can appeal and Prabh Dial in his 
private eapaoity was not a party to the pre* 
viouB pro«e3dirgs. I, therefore, find that there 
is no re a on for interference with the order of 
the District Judge, which is perfectly 
sorrect. - 

' 1 dismiss the application for revision. 

1. K. 


Application dismissed. 


(3) 3 C. W. N. 3. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 282 of 1921. 

March 2, 1922. 

Present; —Mr. Batten, J.C. 
RAMRATAN— Accused— Applicant 

versus 

EMPEROR— Complainant. 

Cattle Trespass Act ( I of IH7D—Penal Code (Act 
ZLV of IS60J. ss 23, ’67<J-Seizure and detention of 
■cattle doing damage, whether offence—“Wronqlul loss, 

meaning of. 



Where an animal is found doing damage to a 
person’s field, it is no offence for that person to 
seize and detain it for less than twenty-four hours, 
instead of taking it to a cattle-pound and to restore 
it to the owner on receipt of compensation which 
does not exceed the amount the owner would have 
to pay if the animal had been impounded, as such 
detention, being authorised by the Cattle Trespass 
Act, would not amount to causing “wrongful loss” 
to the owner, within the meaning of section 23 of the 
Penal Code. [p. 48. eols. 1 & 2.] 


Criminal revision agairsfc an order of the 
Sessions Judge. Nimar, dated the22nd Septem¬ 
ber 1921, in Criminal Appeal No. 49 of 19^1. 

Mr. J , 0 . Gho'h , for the Applicant. 

Mr, G. P. Dick , for the Crown. 

ORDER.—-It ia necessary for tie disposal 
of these revision applications to see exactly 
what are the facta that are proved and to 
distinguish between them and the fade that 

were alleged by the prosecution but not 
proved. 

It was alleged by the prosecution that an 
unauthorised cattle-piund had been opened 

• •. • . i ^ ^ non •«o operators 

in opposition to the Government pound and 

that this cattle pound was kept by Chunni- 

lal. In pursuanca of this, Ramratan aei^d 

a cow belonging to Amarchandaa and to:k 

it to the unauthorisad pound kept by Chunni- 

lal. Amarchandaa recovered his cow from 

the unauthorised poond by paying 4 annas to 

Ramratan. Ramratan has been convicted 

of theft and Ohannilal of abetment of theft 

Tho learned Standing Counsel .on.edes 
that there is no case at all against Chunnilal 
There is no evidence that Chunnilal had 
opened an unauthorised pound. There ia no 
evidence that Chunnilal was aware that 
Ramratan had put Amarchandsa’s cow in 
hie bada whiah h not immediately adjoining 
Obnmlale house There is no relevant 
eviden.e at ell that an unauthorised pound 
had been opened by any one or that Ohannilal 
had any connection with the aeizing 0 f the 
,ow by Ramratan or with the impounding 
o . in his bada There being no eviden.e 
at all against uhnmlal he mint be a.qnitted 

The fasts established by the eviden.e are 
simple. Ramratan fonnd Amarchandsa’s oow 
trespassing in his field. Amarchandaa him- 
self says he went to inspect the alleged 

damage to Ram-atan’s field and found some 

tiUi and tuar damaged. In face of this the 
remark of the Sessions Judge that he ia 
unable to say that the cow ,an 8e d any 
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damage as the crops must have hardly come 
up ia unjustified, Ramratan seized the 
■ow in the evening and put it in the bida. 

P. W. No. 2, one of the malguzart , says that 
he asked Ramratan why this tow and others 
were put in the bada, and Ramratan replied 
that be would either warn the owners of the 
cattle or impound them the next morning. 
Next morniDg Amarthandsa saw his cow in 
the bada and asked Ramratan to release it. 
Ramtatan agreed to do so if Amarthandsa 
paid him 4 annag as compensation for the 
damage sensed. Amarthandsa paid the 4 
annas and Ramratan gave up the cow. 
These are the only fasts proved.- 

The first Court held that Ramratan seized 
the sow dishonestly, apparently betause 
wrongful loss was eaused to Amarcbandsa. 
The SessiorB Judge took a different view. 
He said : ' it appears to me that where an 

unauthorised pound is opened to deprive the 
authorised pound of its revenue and not 
merely to recover damages for damage done 
to trope , wrongful loss is saused and the 
impounding of cattle in suoh a pound with 
Buch intention amounts to theft.” In other 
words, the Sessions Judge held that the 
wrongful loss was suffered by the District 
Couutil bat overlooked the fast that there 
was no evidence of bu unauthorised pound 
being opened. It may be mentioned that 
4 annas is the pound fee sharged by the 
authorised pound, eo that Amarchandea 
did not have to pay anything more than if 
his cow had been impounded in the District 
Council pound. 

We have next to see whether aoy offence 
has been committed by Ramratan on the 
above facts. The case of Ratoo Sheik v. 
King-Emperor (1) has not been fully reported, 
but the learned Judges held that, under the 
oircumstansea of the ease, the ac«6ed had 
committed no criminal offense. The fasts 
were that the accused and others eet np a 
private pound and appointed a person who 
looked after their fields and seized cattle 
which damaged their crops and then kept 
them confined in the pouud until they were 
released by their owners on payment of 
fines. Trivia facie it doee not appear that 
it is an offence lawfully to seize a cow 


doing damage in a field, to detain the cow 
less than 24 hours and, instead of taking 
the sow to the pound, to give it back to 
the owner on receipt of compensation not 
more than what the owner of the cow would 
have had to pay if it had been impounded. 
Section 22, Cattle Trespass Act, fully pro¬ 
vides the remedy open to a person whose 
cattle have been illegally seized or> illegally 
detained. Here the cow was legally seized 
and was not illegally detained ‘ for more 
than 24 hours. In Aradhun Mundul v, Myan 
Khan (2) the accused illegally seized cattle 
and instead of taking them' to the nearest 
pound drove them to a distant pound. Ifc 
was held that the accused oould not be 
charged with theft as it was not intended- 
to cause, wrongful less to the owners of the 
cattle. With reference to the term of- 
section 23, Indian Penal • Code, the cow 
was not kept wrongfully ont of the possession 
of its owner since Ramratan was legally 
entitled under the Cattle Trespass Act to 
keep it in his own custody for 24 hoars 
before lodging, it in the pound. There 
can be no doubt that there would have 
been do pr.oseoutiou in this case except 
for the alleged institution of an unlawful 
pound, and, as no such institution has 
been proved, we must deal with the^acts as 
they are. Ramratan did nothing illegal 
and has committed no offence. 

I set aside the convictions of both the 
applicants aDd acquit them. The fines, if 
paid, must be refunded, 

A 

I* • 

W, c. A. 

Convictions tci aside 

(2) 24 W. E. 7 Cr. 


i 

* 


(l) 14 C. W. N. ecxxjLviii (238) notcu 
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NAIHAYA LAL V , RAM OOPAt-RAM flARUP. 

• i . LAHORE HIGH COURT. 

) Miscellaneous First Civil Appeal No. 262 
• ‘ OP 1922. - 

, :: July 3, 1922. 

Preterit Mr. Justice Harrison. 
•KANHAYA LAL aid another, Proprietors 

• oftheiFirm known as KANHAYA LAL. 

, : ®^^DAR LAL-— Judgment-Debtors— 

i Appellants 


vertut , 

1 Firm known as RAM GOPAL-RAM 
SIRUP, thboogh OHAMAN LAL, aoekt - 
* . , Dicrri-Holdr*—Respondent. . 

Appeal—Execution, order refusing stay of — Appeal, 
if competent, > , 


. No appeal lies from an order refusing to stay 
execution. - ' 

. Rajendra Kishore Choudhury . v. Mothura Mohan 
Ghoudhury , 55 Ind Cas. 228; 25 0. W. N. 665, 
followed. • , j. 

< Miscellaneous first appsal fro n the order 
of the Senior Subordinate Judge, Gurgaon, 
dated the 25th February 1921. 

Lala Rama Nand, for the Appellant. 

,Mr. Shamair Ohartd , for tha Reapor.deut. 
JUDGMENT.—This i9 an appeal from an 
order’ refuiing to stay execution. It ha§ 
bean decided in Rajer^ra Kishore Ghoudhury 
v. Mothura Mohan Ghottdhu-y (1; that no 
sash appeal lies. I di6m : 83 it with cjstt. 

B. N. 

Apreil diimiited. 

(1) 5"» Ind Cas. 228; 25 C. VV. N. £65. 


LOWER BURMA OHUF COURT. 

FULL BENCH. 

OlViL Reprkenci No. 2 op 1921, 

August 29, 1921. 

Present: —Mr. Jusfice Robison, Chief Judge, 
Mr. Juatiae Maung Kin, Mr. Ju*ti#e 
Pratt, Mr, Jnstiie Heald and Mr. Jastica 

Daekworth. 

MAUNG SIN and another — Appellants ? 

versus 

Mr*. KIRKWOOD nliu MA THEIN 

AND OTHERS-R««POIf I IMTS. 

Buddhist Law, Burmese — Inheritance — Succession — 
Orasa,” meaning and position of —Orasa sou or d mgh- 
tor, rights of — Children of orusiia, rights of, 

4 


MADNO SIN V, MM. KIRKWOOD. 1 

Per Robinson, C, J„ Maung Kin, J, t Heald, J., and 
Duckworth, J, —(1) In a Burman Buddhist family 
consisting of both sons and daughters, any child 
can acquire the full status of Orasa prior to the 
death of either parent ; [p, 64, col. 1.] 

(2) in suoh a family where the eldest child is a 
daughter no son can become Orasa ; [p. 04 , ool. 1.] 

(3) in such a family the question whioh child is 

the Orasa can be decided before the death of either 
parent; [p. 64, col. 1.] * 

(4) in suoh a family there cannot be two Oraaas t 

[p. 64, col. 1.] ' ' • 1 ■ . \ 

(6) sons are not to be preferred to daughters as 
Orasa, unless the son is the eldest born; [p. 04 , 0 ol, 

l.J 

(6) in such a family where the eldest born child 
is the son he is the Orasa, and if he predeceases his 
parents, his children have a right to preferential’ 
treatment in the division of the estate. If the 
eldest son dies before he beoomes competent to 
take his father’s place, a younger son, being fully 
qualified, may become Orasa, a ad, if that son pre-’ 
deceases his parents, his children have a right to 
the same preferential treatment. If the eldest born 
child is a daughter and she predeceases her parents, 
after becoming competent to take her mother’s 
place, her children have a right to' the same 
preferential treatment. But it is doubtful whether 
another daughter, younger than a son, oan over 
take the place of the eldest boru daughter, who is 
not competent, or dies before becoming able to 
take her mother's place; [p. 64, col. I.] ** 


(7) the eldest child, being a daughter, can claim 
on the death of her mother a quarter share as 
Orasa, and if she then dies before her father with 
out having got the share her children have aright' 
to preferential treatment, [p. 64, coL 1.1 6 1 


* - —‘y ^ —iu xa tne emest born legitimate 
son who is entitled to claim a quarter of the parent, 
al estate from his mother on the death of the’ 
father, provided he has helped the parents in the 
acquisition of property and takes the deceased' 
father’s place and continues the family And this 

eldest born son, who is entitled to a quarter share 
is called an Orasa [p 77, col. 2.] > 

The eldest born legitimate daughter has the right 
to claim a quarter share on the death of her mother 
whether she co exists with sons or not 
the eldest born child is the Orasa, although aa 
regards the claim to a quarter share on tho death 
of one of the parents, it would depend upon ?he 
circumstances of each particular case whether the 
o aim can he made or not, that is to say, if tho 
cl., d is a son ho can only make the claim from the 
mother on tha ground that he steps into his 
deceased father’s place; similarly, if a daughter she 
can only claim as one who takes tho place of 
mother. It is clear also that there cannot bo two 
Orasas, a mule and a female, in the same famihr 
because an Orasa ,3 either the eldest born “r the 
one who supersedes tho eldest born. Td 62 ml i l 

The eldest horn child-male or female-;, Pt 
child through whom his or her children may clai^ 
a preferential right in the estate of their 
parents, [p. 63, col. 1.] 1C,r grand * 

Per Heald, J .—Tho word auratha is COmrnn , 
*3*d to mean the eldest child, whether BOn £ 
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daughter, and if the eldest child, betog a sod, is 
competent on the father’s death t.o take the father’s 
place in the family, or, being a daughter is compe- 
* tent on the mother’s death to take the mother’s 
place then he or she is anratha, and on the father’s 
or mother’s death, is entitled to the father’s 
or mother’s personal property and to one-fourth of 
tho rest of the estate, and if the oldest child, whe¬ 
ther son or daughter, dies without having become 
entitled to that interest in the estate, his or her 
children are entitled to share equally in the estate 
with the younger brothers and sisters of the 
deoeasod, [p. 74, col, 2.] 

(1) The eldest-born child who is competent to 
take the place of the father or mother acquires 
the status of auralha on becoming so competent 
and can acquire that status before the death of 
either parent, [p. 84, col. 1 ] 

( 2 ) If the eldest-born child is a daughter and 
reaches an ago at which sho is competent to take 
her mother’s place, no son can become auratha 
either before or after his father’s death, [p. 84, col. 

i-] 

( 8 ) The status of auratha in no way depends on 
the death of oither parent. Tho eldest-born compe¬ 
tent child is auratha in any case, fp 84, col, I ] 

(4) There can never be two aurathas in a family. 
If a son or daughter dies after acquiring the 
status of auratha, there is no auratha in tho family, 
[p. 84, col, i.] 

( 6 ) Sons are not as such preferred to daughters 
as auratha. If the eldest-born child is a son and 
is oompetent he is auratha. If the eldest-born 
child is a daughter and is competent she is auratha. 
[p 8.4, col. ).] 

< 61 In a family whore the eldest born child is a 
daughter and is competent, there can be no auratha 
son'and there can bo no son whoso children have 
a right to preferential treatment in the division of 
the parents’ estate, fp 84, col. 1.] 

(7) If the eldest-born child isa daughter and is 
competent she is auratha and as auratha can on her 
mother’s death claim from her father a quarter 
share of the estate. If she dies before becoming 
entitled to that share, her children have a right 
to preferential treatment in tho division of the 
estate, [p. 84, col. 1 j 

Per Duckworth , J —“ Auratha” (a very loosely 
used term', means nothing more than “eldest 
legitimate issue, male or female." The term has 
been much misused, since it does not necessarily 
follow that the child who is auratha whilst both 
parents aro alive, will be the child, who can obtain 
a one-fourth share on the death of one parent. 3 his 
depends on tho sex of tbe parent who dies first. 
The auratha then is tho eldest child, irrespective 
of sex, legally begotten, who is of age and com- 
potent, [p. 84, col 2 ,J 

If a son is not the first born child, he can nevor 
ho auratha, unless the eldest child dios before 
reaching majority or competency, and then only 
when tho eldest child is a male It is very doubtful 
whether another can become auratha in place of the 
deceased oldest duughter. 'I hero is some authority 
Jor a brother succeeding a brother, but not for tho 
converse case,—and then only in relation to the 
ono-fom th share 1 1 > 8 ?, col. 1.J 

Pei Pml',J — U) In a family consisting of both 
gone aud daughter a childcau attain the full stains 


of Orasa prior to the death of its parents, in so far 
that, if he or she predeceases his parents, his or 
her children may be entitled to the preferential 
treatment prescribed in section 15, Book X of the 
Manugye, [p. 67, col, 1.] 

i2) In such a family whore the eldest child is a 
daughter no son can becomo Orasa until his father 
dies, subject to the proviso that tbe eldest daughter 
attained her majority before her death, [p 67, col. 
!•] 

«3) The question as to which is the Orasa can be 
decided, so far only as the right of representation is 
concerned [p. 67, col. 2.] 

(4) In such a family there cannot be two Orasa 
children in tho sense of children whose offspring 
would, in the event of their parents’ death, be entitled 
to claim an equal share with their younger uncles 
and aunts [p. b7, col. ?,] 

But it is conceivable that where tho Orasa eldest 
child was a daughter and the eldest son attained his 
majority before his father’s death, he would on his 
father’s death be entitled to rank as Orasa for the 
purpose of claiming one-fourth of the estate from hia 
mother. It is to be noted that Orasa is here used 
in two distinct senses, [p. 67, col. 2.] 

15 ) Sons are not always preferred to daughters as 

‘orasa’, [p 67, col. 2.] 

< 6 ) In such a family when tho eldest child is a 
daughter there cannot be an Ora 9 a son, who, pre¬ 
deceasing his parents, can transmit to hia children a 
right to preferential treatment in tho division of 
tho estate, assuming that tho eldest child attained 
majority and did not forfeit hor status as Orasa. 
[p. 67, col. 2 .] 

(7) The eldest child, being a daughter, can transmit 
to her children a right to preferential treatment 
in the division of tho estate, and there is authority 
for holding that on her mother predeceasing her 
father she can claim a quarter share as Orasa. fp. 67. 
col. 2 .] 

Po Zan v. Maung Nyo, 20 Ind Gas 827; 7 L. B. R. 
27; 6 Bur L T. JO-, Ma Mya Thu v. Maung Po Thin 
P. J. L. B 585; Chan Toon’s L. C. Vol, II, p 0 |’ 
Ma Nan Qyaw v. Maung Shwe Ket, 10 Bur. L. H. 234 
Maung San Dua v. Ma Min Tha, Chan Toon’s L. C. 
Vol. II, p. 207, Po Hman v Maung Tin, 29 Ind. Cas. 

7 » 6 ; 8 L. B. R. 11 ij 8 Bur. L, T. 140, Ma Saw Ngwe v. 
Ma Thein Yin, 1 L. B. R 198 # Ma Thin v. Ma Nyein E 

8 Ind. Cas. 59J; 3 Bur. L T. 6 , overruled 

Mi Min Din v. Mi Hie, U. B. R. (1904-08), II, 
Buddhist Law, Inheritance, p. IJ, dissented from. 

Tun Myaing v Ba Tun, 2 L. B. K. 292, Mi The O. v. 

Mi Swe, 2 'Ind. Cas. 82'; U. B. B. (1914)11,46, 
Nga Lu Daxv v Mi Mo Yi, 31 Ind Cas. 87; U. B. R. 
(1915) 1F, 66 at p. 72, Mi Kin Lat v. Nga Ba So, 

U. B. R (190 , -06' l If, Buddhist Law, Divorce 3, Ma Ba 
11 c v. Mi 8a U, 2 L. B. K. 174 at p. 182, Maung Htne v. 
MaScin, 45 Ind. Cas. 953; 9 L, B. R. 191; 11 Bur L T, 
236, Ma Lay v. Tun Shwe, 61 Ind. Cas. 638- 10 L. B. 

R. 10; 12 Bur. L. T. 76, Ma Me v. Ma Myit, P. J. L. B. 

48; t han Toon’s L. 0. Vol. I, p. 276, Maung 
Soil; Knuny v. Maung Po Nyein, 1 L. B. R, 23; 
Chan Toon’s L. C. Vol. IT, p. 67, Ma Thin 
v. Ma Wa ) r ou, 2 L. B. R. 266 (F. B.\ Tha 
Tu v. Maung Bya, 4 L. B. tt. 181, Ma Ein Thu v. 
Maung Ilia Dun, 15 Ind. Ca 9 . 300; 6 Bur. L. T. 73, Ma 
Kyi Kyi v. Ma Thein, 3 L B. R, 8, Mi Sating v. Mi 
Kun, Chan Toon’s L, 0. Vol. I, p 192 at p, 204; 

8 . J. L. B, 116 at p. 120, Ma Me ?• Ma 
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Myit, Chan Toon’s L. C. Vol. I, p. 275; P. J. L. B 48, 
Ma Mya Thu v. Mating Po Thin, Chan Toon’s L. C. 

P 6* s P-J< L. B. 885, Anleathan v. Mi Tha 
Ta U , Chan Toon’s L. C. Yol. II, p. P. J. L. B. 025, 
M a Saw Ngwe v. Ma Them Yin, Chan Toon’s I. C. 
Yol. II, p. 210, Ma Gun Bon v. Maung Po Kytte, U. 

B. R. (J897-01). 11,66, Po Sein v Po Min, 3 L. B. R* 
45, Ma Su v. Ma Tin, 18 Iud. Cas. 466; 6 L. B. 
R- 77; ft Bur. L. T. 291, Afa Nhin Bioin v. U 
Shiue Qon, 23 Ind. Cas. 433; 8L. B. R. 1: 7 Bur. 
L. T. 103: 16 Bom. L. R. 377; 27 M, L. J.41; 
18 C. W. N. 1121: 16 M. L. T. 142; 20 C. L. J. 264: 41 

C. 887; 1 L. \V. 914: (1914) M.‘ W. N. 449; 41 
I. A. 121 (P. C ), Ma Thi v. Ma Nu, S. J. L. B 70, 
Maung Po Lat v Mi Po Le, S. J. L. B 212, Ma 
On v. Ko Shwe 0, S. J. )«. B. 378, Maung Sa So v. Mi 
Han, U. B. R.(18w2-96)II, 171, MaMin Tha v. Ma Naw 
U. B. R.(lr92-96) 11,581, Maung Pan v. Ma Hnyi, U. 
B. R. M 897*01 > II, J04, Maung Hmu v. Maung Po Thin, 
1 L. B. R. 50, Ma Hnin Gaing v. Ma Tha Li, )0 Ind. 
Cas. 776; 4 Bur. L. T. 74, Mi Saw Myin v. Mi Shwe 
Thin, 15 Ind. Cas 919; U. B. R. (1912) I, 125, Ma 
Thit v. Maung Tun Tha, 30 Ind. Cas. 638; 8 Bur. L T. 
138, Maung Ka Gu v. Ma Hnin Xgwe, 29 Ind. Cas. 706; 
8 Bur. L. T. 196, Ngx E v. Nga Aung Thein, 28 Ind Cas. 
801; g. B. R,(«914)11, 37, Jit Hlaing v. Mi Thi, 28 Ind. 
Cas. 806: U. B. R. < .914) IT, 40, Maung Shwe Po v. 
Maung Bein, 27 Ind. Cas. 632; 8 L. B. R. ll= ; 
8 Bur. L. T. 25, Maung Tun '[ha v. Ma Thit, 38 Ind. 
Cas. 809; 9 L. B. R. 56; 19 Bom. L. R. 294: 15 
A. L. .T. 96; 32 M. C. J. 71; 2: M. L, T. 97: 21 C. VV. 
N. 527; 41 C. 379; 26 C. L. J. 169; 10 Bur. h. T. 
135* 44 I. A. 42 (P. CO, Maung Kyi Hlaing v. 
Jfa Htu, 30 Ind. Cas 610; 8 L. B. R. 189. 6 Bur. 
L.'T. 15 J, Jfa Sein Ton v. Jfa Son, 30 Ind. Cas, 
58a. 8 C. B. R. 501: 8 Bur. L. T. 203, Chan Tha v. 
Mi Ma Pyu, 33 Ind Cas. 127; 9 Bur. L. T. 95, 
referred to. 


Reference made in first civil appeal against 
the judgment passed by the Distriot Jadge, 
Hanthawaddy. 

FACTS appear from tha foil awing O/der of 
RafcroDje made ty Robirsin. 0. J , and Mr. 
Justice Duckworth to a Full Bench tinder 
section li of the Lower Birma Courts 
Act 


Robinson, C. J.—(A lay 2, 1 .-*21).—Plaintiffs 
are the children of Po Coo who wa3 the 
eldest son of (J Baw and Daw Kmo. Their 
elde:t child was Ma Nyein Aung. Po Oho 
grew up and worked with bii father muiigicg 
the family property. He took a more promi- 
nent part in thi; filial duty than rnoit 
sons probibl? do. Ho wj of age and 
fjlly competent to sicieed hii f ithor as 
head of the firaily and h 9 satisfied all 
those conditions which lead t > the 8pec : al 

recognition of a thild as the Ot isa. iu 

% 
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ordinary parlance he would, no donbfc, 
be the child spoken of a9 the Orasa of 
the family. He died, however, some thir¬ 
teen days before bis father. 

Ma Nyein Aung wae tbe eldest ohild of 
the family and it is not denied that she 
was of age and competent in every way 
to take her mother’s place. She survived 
both her parents. 

.N • 1 

Plaintiffs claim to be entitled to a ..one- 
fourth share in the estate by reason of the 
fact that their father was the Orasa ohild. 
If he was not, they would only be entitled 
to a one-sixteenth share. 

So long as both parents were alive, .it 
is agreed that Po Oho and Ma Nyein Aung 
wera each presumptively the Orasa, and 
on behalf of the defendants it is argaed 
that the question as to which of-these two 
ohildren would eventually be the Oraaa 
depended on which of the two parents 
died first. Daw Hmo died first and on 
her death it is said Ma Nyein Aung became 
the Orasa and Po Cho lost all chances of 
giinieg that status. His children weald, 
however, not be entitled to more than 
one-sixteentb, .ai on Daw Hmo’a death he 
lost even his presumptive status, and he 
would only have ranked 03 a yoaDger child 
even if he had survived his father. ’ 

Oa the other hand, it is urged that Po 
Oho haviug reached full age and satisfied 
all the conditions required for an Orasa 
he actually held that status, and this long 
before Daw Hmo died ; and once an Orasa 
always an Orasa. There cannot be more 
than one Orasa ,in a family and once there 
was a fully qualified Oraia, that status 
did not devolve on any other child. Jfc j a 
urged that it was impossible te hold that 
the qaestion who was the 0.*aaa w*s a 
matter of chance, lo be decided according 
as one or other of the parents predeceased 
the other. It was also urged that a sop if 

compet 3 n f , always to:>k precedence over 
an elder daugther. 

The Dhimmathat * charly reoogn'ze fcha 
possibility of a child who has reached 
tull status of Orasa predeceasing his oc 
her parents by making provision 
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preferential treatment of that child's child- 
ren. Reference may be made to the 
Dhamma and Manugye in seetion 1C2 
of the Digest. Both alearly refer 
to an Orasa eon and the former applies 
a similar rule in the ease of females. 
This provision the Manugye omits, and it 
may, therefore, be argued that the Dhamma 
was referring to a family having daughters 
only. The fall etatus of Orasa oan, how¬ 
ever, apparently be achieved beforq the 
death of either parent, If that is so, it 
may considerably affeefc the other ques¬ 
tions that arise in this ease. Counsel for 
both sides urge that there cannot be two 
OraiRs in one family, but they use the 
argument to suit tbeir own Bases, It may 
be that in sueh a family as this the 
question as to whether Po Cbo or M* 
Nyeiu Aung was to be treated as the Oraea 
•ould not be definitely deoided until one 
or other of the parents died. Or it may 
be that the true view is that in sueh a 
family, the son ousts the daughter from 
the position, so that no question as to 
Ma Nyein Aung eonld arise. It seems 
dear that on«e a son has aekieved the 
status, the fact that he predeoeases 
his parents or his father does not permit 

of a younger son succeeding to that posi- 
lion. 

Tbire are many and diffioult questions 
arising in the Base and the state of the 
decisions as to cne or mere of them is to 
leave these questions in eonsiderab!e doubt. 
The Dhammathati are oonfueed and eon* 
tradiitcry and it appears almost impossible 
to resoncile them. It may be that those 
dealing with daughters as Orasas were 
intended to refer only tc families in whioh 
there were daughters alone. The exact 
meaning to be assigned to the words “Ma” 
and * thamx ” must be aomidered and it 
will also be De«es3ary to sonsider the exact 
meaning to be given to the word “Orasa” 
when the child predeseaeea and when he 
or Bhe survives the parents 

I have, I think, written enough to indioate 
the questions that arise and tie great 
difficulty there must be in BoraiDg to a 
decision. The matters involved are of the 
greatest impoitanae to Bnrman Boddhists 
and some or all of them are constantly 
arising, It is, I therefore think, necessary 
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to refer the following questions to a Full 
Bench:— 

1. In a family consisting of both sons 
and daughters, tan any ebild aaquire tbs 
full status of Orasa prior to the death of 
either parent ? 

2. If so, in such a family where 'the 
eldest ebild is a daughter, ean any son 
become Orasa until his father dies ? 

3. In such a family, can the question 
whioh ebild is the Orasa be dreided be¬ 
fore tbe death of either parent P 

4. Can there be in sooh a family two 
Orasas P 

5. Are sous always to be preferred to 
daughters as Oraea ? 

6. In sueh a family, can there be an 
Orasa son who, predeseasing his parents, 
•an transmit to his children a right to 
preferential treatment in the division of 
tbe esfate ? 

7. If so, can the eldest ohild, being a 
daughter, on her mother fredeseasing her 
father, olaim a quarter share as Orasa or 
transmit to her children a right to pre¬ 
ferential treatment in tbe division of the 

estate ? 

Duckworth, J.— (May 2, 1921).—For the 

purpose of this appeal the following faets 
will suffice :— 

Daw Hmo predeieised her husband U 
Baw. U Baw died some years later, viz , 
on the 28th Deaerober 1907. Their eldest 
pon (not their eldest ohild) Manng Po 
Cbo died on the 13th Deaember 1907, or 
pome twelve days prior to his father. 
He was about 40 when be died. 

Their eldest ebild was a daughter, Ma 
Nyein Aung, who died after both her pa¬ 
rents. The plaintiffs-respondents are the 
issue of Maung Pd Oho, and the appellants- 
defendants are the youDger son and dauglher 
of Daw Hmo and U Baw. 

The plaintiffs prayed for a quarter share 
in the estate as representing Manng Po 
Cho, who they claim was the “Orafa” 
son of U Baw and Daw Hmo. 

Od the other hand, it is eontended that 
the Orasa was Ma Nyein Aung ss being 
the eldest Bompetent ebild and daughter 
of Daw Hmo ard U Baw-the former having 
predeeeased the latter. The real question 
in this appeal is, whieh was the Orasa— 
Ma Nyein Aung or Maung Po Oho P Tbe 
learned Judge of the District Court, follow* 
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ingthe cases of Mating To Emanv . Maung lin 

(1), Po Zan v. Mating Nyo (2) and Tun 
Maung v, BaTun (3), decided, with appa¬ 
rent reluifcance, in favonr of plaintiffs, 
viz. , that Maung Po Oho was the Orasa 
iod, and that by right of representation 
the plaintiffs were entitled to a quarter 
share. 

Maung Thein Maung, on behalf of the 
appellants, relied upon sections 3G to 33 and 
section 163 of U Gaung’a Digest, sections 
155 to 159 of the Aitathankepa J)hammat\at % 
and to the views expressed by Messrs. 
Tha Gy we and May Oung in their published 
works. Mr. Lentaigne relied chiefly upon 
the decision in the ease of Po H-man v. 
Maung Tin (1) already referred to. Ma 
Nyein Aung was admittedly an adult at 
her motber’a death, and Po Oho was an 
adult and had admittedly assisted his father 
in his work right up to the time of his 
(Po Oho’s) death. It is clear that both 
of them were oompetent to be the Orasa. 
it is not denied that if Maung Po Cho 
was the Orasa, the plaintiffs’ share is one- 
qaarter and that it is only one-sixteenth 
if Ma Nyein Aung was the Orasa daughter. 
In Lower Burma, the last and most de¬ 
cisive ease on the subject is that of Po 
Rman v. Maung Tin (1), Here the mother 
died flrst, but it was held that Po Hman 
ousted the elder daughter from the posi¬ 
tion of Orasa as soon as he reached com- 
patent age. In Po Zan v. Maung Nyo (2) 
it was tha father who died first—so, in 
any oaee, the decision was correct, but it 
was tacitly assumed that the result would 
have been the same, even if the mother 
had died first, Seition 150 of the Digest 
was quoted to show that sons are pre¬ 
ferred to daughters, but section 49 was 
not referred to. Tdis latter section seems 
to deal • with them on equal terms, at 
any rate, iu regard to their family duties. 
There is, I think, little doubt that there 
aan be only one real Orasa iu each family, 
bat, ia order to reach the statin of an 
Orasa, a person must attaiu majority and 
b 3 competent, see the case of Tun Myaing v, 


(1) 29 Ind.Caa. 75ti; 8 L. 13. It. 113; 8 I3ur, L. T. 
149. 

(2) 20 lad, Cad, 327; 7 |L. B. It. 27; 6 Bur.L.T. 
105. 


& 

* 

I 

Ba Tun (3). If these conditions are ful¬ 
filled, the Orasa tan pass on bis rights 
to hie heira, if he dies. If the person is 
incompetent or dies before attaining majority, 
then no doubt hie rights devolve. In the 
•aae of Ma hya Thu v. Maung Po Thin (4) 
the father died first, so, of conrse, the son 
was preferred to elder daughters. Sestion 
163 of the Digest shows that the elde3t 
child’s heirs, when she is a daughter, re- 
cieve preferential treatment. The Dham .- 
mathats undoubtedly contemplate a female 
being Orasa. Of course, seotion 163 is 
not applicable if there 13 or has been 
an Orasa sod, but if there is an Orasa 
daughter I fail to see why at her death 
the position of Orasa sbonld pass to tha 
younger brother or sister, [ Tun Myaing v. Ba 
Tun (3)] or why in her lifetime a younger 
brother on reaching competent age should be 
able to oust be: from her position. In my 
opinion it is quite clear from the majority of 
the Dhammathabt quoted iu sections 30, 31 and 
33 of the Digest that, ia a family composed 
of soni and daughters, until one of the 
parents die*, there is, technically speaking,, 
no Ora?a, though the eldest son is usually 
so styled, and that, if the father dies first; 
the eldest sou, if competent and a major, 
automatically becomes Orasa, whereas if 
the mother dies before the father, the 
eldest competent daughter, if a major, 
oscupies that position—ia either case as 
taking the place of the father or mother 
in the family. If the eldest son or daughter, 
ai the case may be, has reached competent 
ag9 aul then predeoeased his or her 
parents, leaving issue behind, there i3 then 
no Orasa at all, but the said issae receives 
preferential treatment. The point aeema 
to me to be that none of the Lower 
Burma rulings has really dealt with the 
question of the eldest ohild’s rights when 
that chili is a daughter and the family 
conaits of both daughters and sons, and 
the mother predeceases the father. What 
appears to rae to be the correct law was 
suggested by McOoll, A.. J. 0., in the case 
of Mi The 0 v. Mi Swe (5) and in Nga Lu 
D>w v. Mi Mj Yi (6). This is, with some 

(3) 2 L. B. tt. 292. 

(4) P. J. L. B. 585; Chan Toon's L, 0. Vol. II, L. 61. 

(5) 28 I ml. Caa. 821; U. B. E. (1914) II, 

(6) 31 Iud. Caa, b7; U. B, 11. (1915), II, 66 at p, 72, 
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slight difference, what I have already etated 
above. It appeair, moreover, to have been 
the view taken by Mr. Cban Toon in big 
Principles if Buddhist Law, page 103. 
The eldtst daughter or son, as the case 
mey be, obtains the Orasa ihare or cne- 
quarter es a light— the former on the mother 
predcce6sing the father and the latter on 
the father predeceaiiDg the mother (Digest, 

Gestiona 30, 31 and 33). This, of source, 
is only so when the daughter or son was 
competent to fill the position of the deceased 
parent. The dtcidir.g factor as to whether 
the privilege falls to a female or a ca'e 
u the sex (f the parent who diet Hut. For 
instance, if the mother, dies first there 
wrould be no object in giving a quarter 
share to the eldest eon because his fath<r 
is still alive. In this icnnection leotiona 
155 and 156 of the Attothankepa must be 
considered—they beer cut the view now taken. 
The authority of this Dhammathat is 
questioned by the unknown anther of tbe 
introdtistion thereto, hot, in my opinior, it 
carries great weight, it was ccmpiled by 
the lkte Kin Wun Mingyf, U Gaurg, 
0. S. 1., a learned Minister of tbe Bnrmese 
Kings, who bad a vast knowledge of 
Bnrmese Briddbist Law, bb epplied amongtt 
his people. Its velue has been recognized 
by tbe British Courts, both in Lower and 
Upper Burma. Sir George, Sbaw in (he 
ease of Mi Kin Lot v. Sga ba So (7) 
made tome observations which show his 
respest for it, Sir Herbert White, C, J., 
in the case cf Ma Ea We v. Mi Sa U (3) 
exprecsed bis satisfaction with its authority, 
and Sir Daniel Twcmey in the case of 
Maurg Hire v. Ma £ei*» (9) bnd egain 
in Ma Lav v. Tun Slice (10) laid gieat 
stress upon it. The Yotaihat , the first 

Dhammathat queted in fictions 44, 45 of tbe 
Digest, supports th's view in the first 

portion set out. The remarks in the cate 
of Ma Me v. Ma Mytt (11) that the 

eldest daughter crly tucceees as Oraia 


(7) U, B. It. (K0.‘»06), II, Buddhist Law, Divorce 
p. 3. 

(8) 2 L. B. li. 171 at p. 182. 

(9) 46 lnd. Cas. 953; w L, B. B. 191; 11 Bur. L. T. 

m. 

• (10) 51 lud. Cas 5SS; 10 L. B. U. 10; 12 Bur. L. T 
76. 

w (11) P. J. b. B. 4°; Chan Toon’s L. C. Vol. I, p. 275 


where there are no sons were mere obiter 
dicta as the decision of the point was un¬ 
necessary. 

In the ca:e cf Maung £eik Kaur.g v. 
Maurg Fo byein (12) it seems to me 
that the real point was dimly foreseen, bat it 
was thought that the Dhammothats did 
not elearly enunoiate the principle that 
the daughter oculd claim a quarter share 
from her father on her mother’s deceasa 
althorgh there were indications of it. It 
was, however, admitted that some of the 
Dhammaihats gave tbe quarter or Orasa 
share to tbe eldest child, ana that 
only oseasional passages pat the daughter 
in an inferior position to tbe son. In 
that case too, tbe mother died before the 
father and tbe son was claiming against 
his father on tbe latter’s re-marri¬ 
age. The references made in tbe rnliDg 
to sections 155 to 159 Attathanhcpa Dham • 
mathat are vitiated by the fact that tie 
youDger “sons and daughters” are mention¬ 
ed in the Burmese Script, whereas in 
the English translation they are Bollecfcively 
refeired to as youDger obildren, Tbe 
learned Judge also seems to me to have 
misinterpreted sections 32 and 33 of tbe 
Digest and, though he referred to it, did 
not bear in bis mind section 3, Book X of 
the Mnnugye . In (he case of Afa Thin y. 
Ma Wa Yon (13) the converse case was 
discussed, but the question now raised was not 
decided. The Vilaea, section 33 of tbe 
Digest, page 84, Volume I, entirely favours 
the position whieh i now take up. In 
the aaee of Tun Myaing v. Ba Tun (3) 
Bilks, J., raid : “It is eettled law that 
on the death of one parent it is only 
the eldest child (not eon) that can claim 
a quarter ehare during the lifetime of the 
surviving parent.” The case cf Tha Tu 
v. Maung Bya (14) does not materially 
assist nr. In that ease, as reported, there 
were no eods but five daughters, and the 
eldest was naturally given her quarter 
share. The ea?e of Jto Zan v. Maung 1 
byo (2) implies that tha Texts in section 
163 of the Digest apply exclusively to 
families consisting of daughters only, but 
the view adopted in the tase 

(12' 1 L. B. R. 23; Chan Toon's L. C. Vol. II, p. 67, 

(13) 2 L. B. R. 255 (F. B.J, 

(U) 4 L. B. K. 181. 
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bt Ma Ein Thu v 3 Mauig Bln Dun (15) ia 
distinctly opposed to this implication, and 
the view taken in this last case is supported 
by section 15, Book X of tbe Manugys. 
Sestion 150 of tbe Digest referred to in 
Po Zan's case (2) does indeed appear to place 
daughters in an inferior position to eons, 
even though the son may b3 the youngest 
•hild, but it seems to me that tbe superiority 
of the son has been judicially recognized only 
in eases where tbe father died first, excaptiog 
in the ease of Maung Fo Emm v. Maung Tin 

(1) already referred to. 

With some hesitation I venture to think 
that the detisioDB of this Court in Fo Zan'scate 

(2) and in Maung PoBman's case (l) are errone¬ 
ous. In the latter case, if Mi Shwa Ein died 
after she bad attained majority and was 
competent, then she was the Orasa and on 
her death the position of Orasa remained 
unfilled [see Tun Myaing v. Ba Tun (3)]. 
If Fo Zzn's cate (2) is correct, section 163 of 
the Digest may bsoome a dead letter, 
because there could be no Orasa daughter 
in a family consisting of both eons and 
daughters, unless tbero should bj no compe¬ 
tent son. 

As against tbe view that sons should 
be preferred to daughters, I wool! Bet the 
universal praitico of equal division of inherit¬ 
ance between sons and daughters—a practice 
followed not only by the Courts of this 
country, but also by the villagers themselve3. 
The view in question arose, 1 think, owing 
to a misunderstanding, bastions 155 to 
159 of the Aitathankepa ware misunderstood 
owing to an inadequate translation, as pointed 
out above, and sactions 2 and 3, Book X, 
Manugye, were not read together as a whole, 
nor were sections 4 and 5. The oasa of 
Ma Nan Qyaw v. Maung Shice Ket (16), 
relied on in this appeal, is of little real use¬ 
fulness, inasmuch as the learned Judge who 
decided it dealt with none of the texts 
applicable and the principle, that where 
there are sons, a daughter, though the 
eldest child, is not entitled to claim a 
quarter share on the mother’s death, was 
deducad from case* which did not cover 
the real issue. Tha Tus. Maung Bya (14) 
is quoted by Mr. May Oang at page 241 
of his work on Buddhist Law as favouring 
the eldest daughter who has also the eldest 

(15) 15 Ind. Cas. 380; 5 Bur. L. T. 73. 

(16) 10 Bui. L. tt. 234. 


child obtaining her quarter share on her 
mother’s death where the family consisted 
of three daughters and two sons. Upon reading 
tbe judgment, however, I am not sure 
that his remark, that the head-note is wrong.' 
ia correct, as Hartnoll, J. (now Sir Henry 
Hartnoll), olsarly stated at page 182 that 
tha mother died leaving five daughters. 
Nevertheless, that view and the View which 
I venture to take is supported by Manugye 
and the Attathankepa as well as the Wagaru 
Dhammcthat^ which, so far as is known, is 
the earliest of all, although it is true that 
tbe latter does not give the Orasa (whe¬ 
ther male cr female) a full quarter share. 

Tbe Dhammaihotkyaw gives the Orasa 
daughter her full quarter share and the 
younger children, male and female, have tb 
wait till the father dies before they get 
anything. The Vt nicchaya —an important 
Dhammathat— upholds the quarter share bf 
the Orasa. The most modern work, the 
Attathankepa, has already been discussed. 
It remains to be said that in the present 
case Maung Po Cho predeceased his father 
and that, in my opinion, be was Dover 
Orasa, for I consider that Ma Nyein Aung 
held that position all along. Taking the 
view which I do, supported, as it is, by 
such Burmese Jurisconsults as Messrs. 
May Oang and Tha Gy we in their published 
works, I am aware that I am going counter 
to the previous dacisions of this Court, but 
I think that tbe whole question requires careful 
re consideration by a Full Bench of this Court, 
in the light of what I have set out ib 
this order. 

1 have now had the advantage of seeing 
the questions propounded for reference by 
tha learned Chief Judge, and I concur in 
referring those questions to a Full Bench. 

Mr. Thein Maung , for the Appellants, 

Mr. J. A. Maung Gyi % for Respondent No. 1. 

Mr. May Oung—(Amicus Ourix). 

OPINION OF THE FULL BENCH. 

MaUsc; Km, J.—Th9 following questions 
have been referred : — 

1. In a family consisting of both son 9 and 
daughter?, can any child aoquire the full 
status of Orasa prior to the death of either 
parent ? 

2. If so, in Boch a family where the 
eldest child is a daughter, oan any sou besoms 
Orasa until his father dies ? 
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. 3. Id snth a family tan the question 
which thild is the Oraea be deaided before 
the death of either parent P 

4. Can there be in suoh a family two 
Oraeae P 

5. Are sons always to be preferred to 
daughters as Oraeae P 

6. Id Bueh a family can tbere be an 
Oraea con who predeseasmg bis parents oan 
transmit to his children a right to prefer¬ 
ential treatment in tbo division of the 
estate ? 

7. If bo, lan the eldest child, being a 
daughter, on her mother predeceasing her 
father, claim a quarter 6hare as Orasa 
or transmit to her •hildren a right to 
preferential treatment in the division of 
the estate P 

The facts of the cese are :— 

. Daw Hmo predeceased her husband U Baw, 
who died rome years later, tit , on the 28th 
December 1907. Their eldest 6on (not their 
eldest thild) Maurg Po Cbo died on the 
13th Detunber 1107, or some twelve days 
prior to bis father. He was about 40 
.when he died. Their elceat thild was a 
daughter, Ma Nyein Aung, who died after 
both her parents. The plaintiffs are the 
issue of Mating Po Oho and the defendants 
are the younger eon and danghter of Daw 
Hmo and U Baw. 

Thus U Baw and Daw Hmo had four 
children. 

Had they all survived both their parents, 
they would all have shared equally in the 
estate of their parents in accordance with the 
ruling of Afa Kyi Kyi v. Ma Thein (17). 
In that case the rules of distribution of the 
parental estate between the children of the 
same parents on the death of both the parents 
were jettisoned as being so hopelessly 
•ondistirg as to be difficult to reconcile 
and the ruleof equal distribution was introduc* 
ed as being equitable and in accordance with 
the practice of the people. 

The plaintiffs elaim a quarter share in the 
estate as repreeoning Manng Po Cho whom 
they slaim to be the Orasa son of U Baw and 
Daw Hmc. 

As I understand it, the slaim is to 
repreeeDt their father who predeceased U 
Baw and survived Daw Hmo and, bearing in 
mind the ruling in Ma Kyi Kyi's case (17), they 
put their claim os being for what their 

117) 3 L, li. H, b, 


father would have got bad he survived both . 
his parents, because their uncle’s share 
would be the same, The slaim is really under 
sestion 15 of the Manuyye , that is to say, a 
claim to a share equal to that of their 
youngest uusle. And if the distribution 
was to be made according to the Lham- 
mathats their slaim would have been less 
than one quarter. So it is clear that this 
is not a case of devolution of the share whish 
the Orasa son or daughter may be entitled 
to claim on the death of one of the parents. 
The right claimable would be the right to, 
represent the parent as fully ae the Dhamma « 
thati allow, t 

I shall now proseed tooonsider the question 
who is an “Oiasa” child. 

The word is a Pali word. In the Burmese 
form it is auratha and in its Romanized 
form it is "Orasa.” It means legitimate, own 
eon. See Childei’a Pali Distionary. The. 
word is used in this sense in the Dhammqthats 
as distinguished from other kinds of children 
entitled to inherit, sash as, heittima, heittiaja , 
hittima , pubbhaka , and oppatittha, See section 
He of U Ganug’s Digest, Volume I. The 
distinction b9tw6en an auratha (a child born 
in lawful wedlock), a kittima and an appatittha 
is clearly drawn in sections 190, 191 and 192 
of the lame Digest. Reference may aho 
be made in this conneotion to sections 198 and 
199 of the same Digest. 

And we have now been ascustomed for a 
considerable time to the nse of the term 
“Orasa” as meaning the legitimate child who 
ie entitled to claim a quarter share in the 
parental estate on the death of one of the 
parents. There is do doubt some of the 
JDharrimathat writers use the term “Orasa’ 1 
baldly, e. g., “Let the Orasa take a quarter 
of the estate,” whereas some are careful to 
indicate which child is meant by “Orasa ” 
white others do not call the child by that 
term at all but declare that the son or 
daughter who planned and worked with the 
parents and who continues the family is the 
one entitled to have preferential treatment in 
regard to inheritance. 

In the texts collected in section 30 of tbo 
Digest whish deals with “Partition between 
mother and son on the death of the father; 1 
the son who is given a preferential right 
(whether to sertain speciBed property or a 
quarter of the parental estate either to 
himself solely or to be divided with, {iiQ 
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brothers) i*b . tailed jetthaputta in the, following 
Dhammathats :— . 

Pyu-. — jettho , ptiMo$a=The eldest, if a sod, or 
the first born thild, if a son. 

According to Ohilder’a jettho means thief, 
best-, eldest.,,- 

Vilata —The,eldest thild who iB a son or 

first born thild who ia a son. 

Warn —Eldest or first born Orasa. 

Dhammathatkaw 1 _ 

Ron j same aB Vtlata. 

Eonda same as Pyu. 

Kyetyo— First born son or daughter. 

He • ia termed Thagyi in the following 
Dhammathats :— 

Manukye, Amwehcn and Dhamma . Thagyi 
means eldest son. 

The term Thcgyi auratha is used in the 
following Dhammathats :— 

Var.nana , Warulinga and Citlara. 

“ Auratha among sons ” otturs in Warulinga. 
Tha or auratha is used in the following :— 
Kunjalingo, Manuyin , Kunja . 

“Son known to the officials” is used by 
Eycmnct . This means a retognieed bob, auth 
: as son born in lawful wedlock. 

The expression 'if the son takes the place of 
the father’ is need in Vxcchedani. 

The; son who bears the father’s burden 
or responsibilities is used in the following 
Dhammathats 

Mono, Raima, Myingun , Ehandow , Tejo , 
Vannddbamma, Manucanna. 

In the reat of the Dhammathats , namely, 
Viniccaya, Pakasani, Rajabala, Manu^ Panam , 
Dayajja , and Dhammosara the word *tha' son 
ia used. 

The earliest of these Dhammathats are 
Pyu (89, B. E.), Vilasa (455 B. E.), Waru 
(643 B. E.). These ace the term 'Thau-u.' 
Then came Manukye &nd Dhamma (both 1114 
B. E,), whiah use the term 'Thagyi.' Then 
in 1126 B. E., came Vannana which uses the 
expression ‘ Thagyi auratha.' Then flame 
Manuyin (1129 B. tt.) in which auratha or Tna 
auratha is used. In 1129 B. E. Rasi was pub¬ 
lished and the term ' Tha-u-yaukya' ia used in it 
notwithstanding the fact of the term Thagyi, 
Thagyi auratha ’ and * auratha ’ having been 
uaed in the meantime by some of the other 
Dhammathats, In 1143 B.E. Sonda whiflh usea 

the term 'lhau' ‘ Thagyi auratha t ' appear¬ 
ed. In 1165 B. E. Kunjalinga was published. 
It givea the rules of partition between 
toother and son on the death of the father and 


aays that if the son is auratha he shall get 
one quarter .and the mother three-fourths. v 
Of the above Dhammathats in which the 
term ‘ jetthaputta * occurs reasons are given for 
the preferential treatment in the following :— 
Pyu —The son contiuea the family. 

Vilasa —Because the parents obtained at 
the commencement of their wsdded life by their 

earnest prayer.•••/•. 

.he helps in the acquisition of prop¬ 
erty.he succeeds to the father’s office and 

continues the family. 

Dhammathatkyaw ^ s 

Bast .. { same as Vilasa. 

Kyetyo J # ' 

All the Dhammathats mentioned in seotion 
30 of the Digest when considered as a whole, 
lead to the inference that it is the eldest born 
legitimate son who is entitled to claim, a quarter 
of the parental estate from his mother on the 
death of the father , provide l he has helped the 
parents in the acquisition of property and takes the 
deceased f-Uhtr's place and continues the family. 
It appears that the Dhammathats take it for 
granted that the son, if competent to do so, 
will take hia father’s place ard continue the 
family but “ whether this duty ia a mere 
moral obligation or can be enforced at law 
is at present undetermined so far as decisions 
go.” Per Jardine, J.O., in Mi 8aur,g v. Mi Kun 
(18). And this eldest born con, who is entitled to 
a quarter share , is by later Dhammathats called 
an Orasa. 

According to section 62 of the Digest this 
eldest born aon may bs superseded by, and 
the position he might have enjoyed may go 
to, a younger son who fulfils the conditions, 
while he does not. 

It may be argued that what is material is 
the fulfilling of the conditions and not the 
order in which the sons are born, so that even 
where the eldest born is a daughter a son who 
fulfils the conditions wonld be entitled to the 
quarter share from the mother on the death 
of the father. 

In my judgment the argument is not sustain¬ 
able. It oan only ba founded on the Dhamma¬ 
thats noticed above which do not call the son 
entitled to the share by any description, 
such as Tha u-thagyi, thagyi auratha , or auratha 
but which describe him only as the son 
who bears the father’s burden or respon- 
gibilitiea. It appears to mo that these 

(18) Chan Toon’s L, 0, Vot. I, p. 192 at p, 204; S, J, 
L. B, 115 at p. 120. 
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Dhammathats put the matter in a compre- 
hensive form, because, whether the claim is 
made by the eldest torn son or by a 
younger sod, the conditions must be fulfilled. 
Theae Dhammathats do nof, in my opinion, 
contradict the proposition that the eldest 
born sod, if competent, oan claim the share 
from the mother and if not competent, he 
will be superseded by another aon who is 
competent, but that if the eldest born is 
not» sod, the right to a quarter share 
does not exist in favour of a sdd, though 
he may be the eldest of the eons. I have 
deduced this by a consideration of the 
Dhafnmathats alone. 

.1 3 flt following results:—In dealing 
with the right of the child who is given a 
preferential right— 

(1) earlier Dhammathats call him "Tha-u” 

and the right is given him be¬ 
cause he fulfils the conditions as 
to which the leading Dhammathats 
are in substantial agreement; 

(2) later Dhammathats anch as, Manukye 

and Amuebon call him " Thagyi-” 

(3) other Dhammathats of later dates call 

him Thagyi auratha 

* ( 4 ) ifciH later Dkimmathats call him mere- 
ly auratha ; 

(5) there are some Dhammathats which 
do not call him by any description 
but speak of him merely as a son 
who bears the father’s burden, their 
authors probably thinking that it 
is unnecessary to state the rule in 
detail, because the fulfilment of the 
condition is the essential thing. . 

Read all these Dhammathats together and 
the conclusion will be reached that those 
which speak of the eon who bears the 
father’s burden do not appear to contradict 
the others. Because they were not read in 
the way I suggest, did Sir George Shaw go 
wrong in Mi Min Din v. Mi tile (19) when he 
held that the eldest born son means the 
eldest son, not necessarily the eldest child. 

There is another ruling which appears to 
me to be contrary to my view. That is in Ma 
Bin Thu v. Maung tila Dun (15) in which it 
bad to be ascertained whether the second child 
a daughter, was the Orasa for the purpose of 
section 163 of the Digest. It was not oerfcaiu 

(19) U. B. R, (1901-06), IJ, Buddhist Law Inherit, 
ance, p. 11. 


whether the eldest^ child who predeceased 
its parents in its infancy was a son or ft 
daughter. Twomey, J., held that if it was 
a daughter the eldest surviving daughter 
would be auratha. This view is perfectly 
sorrest. But the learned Judge observed 
that the fact tbat the eldest ebild Was a 
son would make no difference. He appears 
to have thoqgbt tbat the fast was a 
negligible quantity as he etated:_At any 
rate I Bee no reason to think that they 
(the text, in se.tion 163) do not apply 
to a family where the only thildren arriving 
at maturity were two daughters and the 
only ether child a son who died in infaney. 
No texts are sited in support of this second 
view propounded by the learned Judge. 
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right; of a daughter to a quarter share. 
Section 33 of the Digest which deals with 
the partition between father and daughter on 
the death of the mother has to be considered. 
Although the number of Dhammathats which 
gives the eldest born daughter the right 
to claim a quarter share from the father is 
smaller than that of the Dhammathats 
which give the son the right to claim 
this share from the mother, ye t the 
important Dhammathats ,, we., Manukye , 
Vtlasa, Dhammathatkyaw and Amivebon declare 
the right in her favour and it is well- 

known that the case law on the subject is 
to the same effect. 


It if, therefore correct to hold that the eldest 

born legitim ^daughter is the Orasa who has the 
right to claim a quart* than from the father 

on the death o; the mother . 

It huB, however, been sontended that the 
eldest born daughter will be ousted from her 

position as m Orass, if there is a son. 

I ° £»' Saung v. Mi Em (18) Mr (after- 
wards Sir John) Jardine, J. 0., observed 

' erain oir.nmstances the eldest 
daughter at least when there is no son 
oompetent to aesume the parental duty, 

r ■«'>»"*' >° - <.«.J h, r? b 5 

S’ r hi * h ° n the d ^h of one 

k «nl»l b g SOn 0r the Bldes ‘ daughter 

parent* ^ 6mand fr °“ tha aQ ^iving 
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The learned Judge cited oo authority 
for limiting the eldest daughter’s rights 
to the ease where there are no eons. This 
ruling was followed by Mr. Hosking, J, C., 
in Ma Me v. Ma Myit (ID and again there 
were no reason? forthcoming. 


In Ma Mya Thu v. Maung Fo Thin (4) it 
was laid down by Mr. B?rks, J. C., that 
where there are both sons and daughters 
the eldest eon is preferred to any daughter. 
Now in that case the father had died and 
the claim was made by the youngest son 
(who' was also the youngest child) where 
the eldest born wai a daughter and the third 
child, a boy, bad died in infancy. It was 
taken for granted that had he not died in 
infancy the third child would, if competent 
to take his fathers place, have been the 
Orasa entitled to claim the quarter share 
from the mother. But the texts cited by 
the learned Judge show that it is the eldest- 
born eon who was under certain stream- 
stances, entitled to the share and that, if 
he does not fulfil the conditions, a younger 
eon, being competent, will step into e 
position. If in that case the younger son 
had stepped into the position of the eldest, 
horn‘ son, then there would be no doubt 
the decision was oorrech The case was one 
where the father had died and the 
eldest daughter could not have claimed to 
be the Orasa for the purpose of claiming 

a quarter share. 

In Anleathan v. Mi Tha Ta V (20) the eldest 
daughter eaed her mother and her brothers 
for a quarter share. It was held by Mr 
Birks, J. C„ that the plaintiff eonld not 
elaim the share while there were sons. It 
was, however, onne.essaiy to take the exist- 
enss of younger eons into consideration, 
becanss the case was one in "hioh 

eldest danghtsr eonld "Pi 8 ' 60 , 1 15g 

deceased father. Se.tions 1-6, 157 and 158 
of the Atlosan'che pa Vann ana Dhammathal 
■were .ited as bsing in conformity with the 
principle enunciated in Ma Mya 2hur 
(4) which was relied on. 

In Maung San Vica v. Ma Min Jha (21) 
a sixth child, a eon, was held to be entitled 
to demand a quarter share from the mother 


(20) Chan Toon's L.C. Vol. II, p.«5: P- J ‘ B ' 625 
{£{) Chan Toon*a L. C. VoU 11% P- 



on the death of the father, though there 
were two son 3 cider than the plaintiff. Fox* 
J., followed Ma Mya Thu't case (4). It wai 
contended by Mr. Hla Baw that the eon 
entitled to claim the share is the eldest- 
born son on the ground that in section 63 
of the Manu Vannana Dhammaihat and in the 
extract? from the Vtlata and Dhamma* 

thatkyaw given under sections 32 and 
34 of the Digest, the term used, when refer¬ 
ring to the son who should get a larger 
share than the other children is Tha u ” 
or first born son. The learned Judge dis¬ 
posed of the contention thus : “These terms 
are, however, not universally used ; in seetion 
5 of Book X of the Manukye , which section 
directly beers upon the present case, the 
terms used are Tha^gyee ” whish I take 
to mean the chief (on who would naturally 
be the eldest of them, unless afflicted with 
any of the diseases or defects enumerated 
in section 38 of the same book. Mr. Justice 
Birk’s judgment was based upon a 
general view of the text bearing upon the 
question, and I eee no sufficient reason for 
doubting its correctness.” In this case 
also the claim was made against the mother 
and if the claimant was entitled to supersede 
one of his two elder brothers, there would be 
nothing to say against the decision. But, with 
great respect, the learned Judge erred in 
thinking that there was any difference in 
meaciog between the tsrms Tha-u and 
“ Tha-gyi. ” The very faot that the Dham - 
mathati speak of the possibility of the Thagyi 
being superseded by a younger eon shows that 
Thagyi is the same as Tha*u. “ Thagyi " has 
been rendered as “ big son ” by Advooates 
to suit their own cases. Thagyi is the abbre¬ 
viated form of Tha-akyi t which must mean 
the eldest son. I have not come asaross in any 
of the Dhammathats any expression which is 
equivalent to the English expression, eldest 
surviving Bon. ** 

In Maung Seik Raung v. Maung Fo Nyein 
(12) a B?nch of two Judges of this Court, after 
referring to sections 155, 157, 159 of the 
Attaear.khepa Vananna Dhammathat , came to 
the conclusion that the rules in those 
sections proceed on the principle of the son 
getting a portion if his father dies, and 
the daughter if her mother dies ; but that 
the cas9 of both daughters and cone is not 
distinctly provided for. Tue learned Judges 
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do not appear to have referred to the 
original texts. In section 155 the existence 
of younger sons and daughters is clearly 
•ontemplated because it says that the 
kanitha (younger) sons and daughters shall 
not demand inheritance until the mother 
dies. In section 156 which gives the auratha 
share to the daughter ou the death of the 
mother it is declared that the kanitha sons 
and daughters shall not claim inheritance 
until the father dies. So that in both the 
cases of father and mother predeceasing his 
or her consort, the existence of younger 
sons and daughters is not lost sight of and 
the law as regards them is declared. As 
Attasankhepa is looked upon only as an 
exposition of expert opinion, we shall now 
turn to the older Dhammathats and ascer¬ 
tain whether this expert opinion is justified. 
In section 30 of the Digest:— 

Dhammathot kyaw speaks of nauktha in 
referring to the other children. No doubt 
tha there is used in the sense of children. 
The term in this connection means later 
children. 

Manugye gives three shares to the mother 
and tha thaminge, younger sons and 
daughters. 

Sonia says that to the thange thaminge t 
younger sons and daughters, however, suit¬ 
able shares should be given. 

Dhamma j 8ay the *hree parts should 

go to the mother and the younger brothers 
and sisters. 

The other Dhammathatt are silent on the 
point. Of the Dhammathats collected in 
section 33 of the Digest —Dhammathatkyaio 
mentions yonDger sons and daughters, and Ran 
and Kyetyo speak of those sods and daughters 
other than the eldest daughter. In the extracts 
given in section 31 of the Digest —Vihta 
contemplates the existence of other children 
as it says ‘ It is only the eldest who 
should get. 1 

These materials are sufficient as showing 
that sections 30 and 33 of the Digest contain 
rules as regards the eldest child’s quarter 
share where there are sons as well as 
daughters and justify the expert opinion 
contained in Attansankhepa, The author of 
that work was also the author of the 
Digest. During the regime of the last two 
Burmese Kings and for many years after 
(be Annexion until hie death U Gaung 



was the greatest living authority on Burmese 
Law and Literature and I think his opinion 
may be accepted even without the materials 
pointed out above. 

To my mind from the very fact that the 
Dhammathats speak of the eldest as having 
the right to claim the quarter share, it is 
implied that there must- be other children. 

The contention that the <me of both son 3 
and daughters is not provided for cannot, 
therefore, be accepted. 

It has, however, been urged that, as the 
'Dhammathatt look upon the son as being 
superior to the daughter, the eldest-born 
daughter oannofc be allowed to claim the 
quarter share, where there are sons. Among 
others, sections 140 and 150 have beon 
referred to in support of tho contention. 
These sections and the others contain rules 
of distribution after both the parents are 
dead. These are the rules whioh this 
Court has disregarded in Afa Kyi Kyi's 
case (17). They do certainly show that the 
son is regarded as superior to the daughter. 
Bat they do not give him, unless he 
is the eldest born, any greater share than 
the eldest of the daughters. For if the 
eldest is a daughter and there is a 
son younger than she is, that eon, instead 
of getting a smaller share in accordance 
with the order of the births of the children, 
gets a share equal to the eldest daughter, 
and, in my judgment, wherever, in these 
rules, the word auratha is used, it is us 9 d 
to indicate the eldest child bat not with 
reference to the right to claim a quarter 
share from the surviving parent. When 
both the parents are dead the question ie 
not who is the eldest-born but who is 
eldest of the surviving children and ail 
the surviving children will get their frac¬ 
tional shares, larger or smaller, according to 
the priority of birth. 

In flection 140 of the Digest : — 

Myingun nays that a woman may not say, *1 
am the auratha.* ' 

Vicchedani aays:~"Even if she is the 
eldest sister, she is not the auratha* 9 

In8octionl50— 

Itaiteaya; — If a son ie born after the 
daughter, let them both have equal shares. 

A woman shall not say, "l am the auratha." . 

(Jittara says that although a son is the 
youngest among children of whom th 9 others 

are daughters, he stall not be called ft 

« • • 
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younger child, let him take the elder’s place, 
the place of the father. 

Kyannet says that although a son is born 
after a daugher, the son is more excellent 
than the daughter. 

In my opinion, whea it is stated that the 
woman may not say, “I am the auratha ,” it 
only means that she may not claim the 
largest share in the estate or, in other words, 
she may not demand the eldest child’s 
share. 

When Otttara says that the son will 
take the father’s place, it does not 
mean that he is given a superior status. It 
only means that he gets his father’s personal 
belongings His elder sister is also allowed 
to take her .mother’s personal belongings. 
And his share in the residue is equal to 
that of his eldest or elder eis'er, as the case 
may he, 

I am, therefore, of opinion that Hartnoll, J., 
in Po Zan v. Meting Nyo (2) and B:rk», J.O., 
in Ma Mya Thu v. Mating Po Thin (4) were 
not justified in holding that the son is pre¬ 
ferred to any daughter. It appears to me that 
though the eldest daughter is prevented from 
claiming the Orasa share, i, e , the largest 
Bbare, there is nothing to indicate that the 
eldest ( 8od, her yonnger brother, becomes the 
0:a»a and takes the largest share. 

There is an additional reason why these 
rules of distribution cf inheritance after both 
the parents are dead do not apply to c&sec 
where the eldest daughter c'alms a 
quarter share from her surviving 
parent, the father. It is that the claim is 
allowed her under very special circumstances 
and as a regard for her past assistance in 
the acquisition of property and the possibility 
(which the law givers expected in the times 
they lived) of her taking her mother’s place 
and continuing the family and controlling 
the younger children as her mother had 
dona in her lifetime. In the extract 
from Vhammathatky'iw which is given in 
section 62^of the Digest we find the 
prirc.ple The eldest brother is in 
the position of the father, the eldest 
sister in the position of the mother.” This 
is in the mouth of every Barman and it 
is clear from the faot of tha principle being 
recorded in that Dhammathii word for word 
the same as it ex’s s in the mouth of the 
people that it ii a well-recognised principle. 
And go far as my experieogs goes the principle 


61 

has never been taken to mean that in the case 
of the eldest daughter, only her younger, 
sisters give her the position of their mother. 
The younger brothers also respect her as 
they had their deceased mother. This happy 
state of thirigs exists to-day and long may it 
continue. 

Another point is that even if thofe rnlec of 
distribution among all tbo childern are 
applicable to the question of the eldest 
daughter’s right to a quarter on the death 
of her mother, the younger son cannot taka 
her place, he can only prevent her from claim¬ 
ing the right. Then in that esse there 
woald be no Orasa at all, a position which the 
Dhammathati can hardly b? he’d to have con¬ 
templated. 

In my judgment it is really unnecessary to 
go into the question of the applicability of 
these rules because it is perfectly clear, as 
shown above, that the Dhammaihats in giving 
a quarter to the eldest child have in view the 
case of there being both sons and daughters 
in the family. 

Among the Burmese Buddhists equality of 
the saxes is reoognizad in the Dhammaihats 
with occasional aberrations to the effect that 
the mala is superior to the femalep. But 
when we come to consider what superior 
rights are given to the mao, we find that his 
rights are hardly superior to the woman’s. 
Although they borrowed their laws from the 
Hinda Institutes of Maun, the Burmese care¬ 
fully refrained from adopting the sex inequal¬ 
ities of toe Hiodu Law. For instance, in 
Hindu Law the term aurasa was applied 
originally only to the legitimate son. Next 
the Rishis evolved him into a son of a very 
superior type, namely, the son begotten by a 
man on a wife of the same oa 9 te who was 
espoused in an approved form of marriage 
with religions rites, wa3 a virgin at the time 
of her marriage and had not passed through 
the marriage ceremony or a part of it with 
another man. Sarkar's Hindu Law of 
Adoption, 2nd Edition, page 57. This was 
done on spiritual grounds. In Hindu Law a 
daughter is nit called an aurasa and is not 
allowed to confer spiritual benefits on her 
father as the auras a eon is. 

The Barmese borrowed the word atirasa 
and Burraanizid it as auratha but gave their 
own meaning to it sirt-able to the conditions 
of family life which they approve!. Thai 
they tailed a child (son or daughter) born iq 
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lawfal wedlock .an aurafftu child, patting 
the eon and daughter generally on an eqnal 
footing. 

I am, therefore, of opinion that it is wrong 
to state, as in Po Zan v. Maun? Nyo (2), that 
the yoanger child, a son, being sompetent to 
assume the duties of an Orasa mast be pre- 
ferred to his eldest sister, even though she 
happened to be the eldest bcrn. The caee of 
Mating Po Hman v. Mating Tin (1) followed 
thelast ease cited herein without any discussion 
of the texts and I must respectfully dissent 
from it in so far as it holds that tbe eldest- 
born daughter is ousted from her position by 
her younger brother. 

In the resalt I wool I bold that the eldest 
lo;n legitimate daugther has the right to claim a 
quarter share on the death of her mother whether 
she co*exists with sons or not t end that the eldest• 
born child is the Orasa, although , as regards the 
claim to a quarter share on the death of one of 
the parents , it would depend upon the circum * 
stances of each particular cate whether the claim 
can he made or not , that is to say, if the child 
is a son he can only make the claim from 
the mother, on the ground that he steps into his 
deceased father ’ place; similarly , if a daugher, 
she can only claim as one who takes the place of 
htr u other. It is clear also that there cannot he 
two Orasas , a male and a female, in the same 
family , heciuse an Orasa is either the eldest 
born or the one who supersedes the eldest horn. 

If this view is correct, there will be no 
difficulty in eonstruing section 15 of the 
Manugye and sections 162 and 163 of the 
Digest. The child who is the Orasa will be the 
child whose children, being out of-time grand- 
•bildrer, will get a larger ehare in the estate 
of their grand parents than the issue of their 
uno’e and aunts. They will under the present 
law f Ma Kyi Kyi's case (17)] get the 
chare which their deceased parent would have 
got, had he or she survived his or her own 
parents. That deceased parent will be the 
eldest-born son or daughter. 

In eeotion 15 of tbe Manukye and sections 
i62andl63of the Digest words eimihr to 
those noticed above as occurring in the ex¬ 
tracts given in section 30 of the D’geat are 
found:— 

Vilasa. —Thagyi anratha. 

Myingun. —Thagyi. 

Mnnuhye. —Tlia-jyi auratha. 

V.'niccaya, —Thagyi pre:edtd by the Pali 
word lettao. 


Kyannei } Tbagyi ' 

Kungya 
Vicchedani 
Oittara 
Kyetyo 

Vicchedani prefixes jettho to Akcgyi. 

The above are in seofcion 162. 

In section 163 we find: — 

Viniccayn , Manuvanaani. Soida prefixing 
jetthi to “ Thamigyi ” and “ Hnamagyi" eldest 
sister. 

So that with reference to tbe texts in the 
sections now under consideration it must be 
held that the eldest-born child is the one 
spoken of. 

Section 15 contains three paragraph*, of 
which the first is for the u Thagyi auratha” and 
the second for the 41 Thamigyi It has'been 
contended, as Counsel for the respondent in 
Ma Saw Ngwe v. Ma Ihein Yin (22) did, 
l hat these two paragraphs are not matually 
exclusive, and that at least for the purpose of 
claiming tbe larger share in favour of the out- 
of-time grand-children there can be two eldest 
children, eldest son and eldest daaghter. lam 
unable to asoept this contention. Thero are 
reasons why it should not be accepted, name¬ 
ly, (1) tbe official translation of section 212 
of Attasankhepa is not correct. Therefore, the 
texts indicate alternative cases. I am 
not in favour of Mr. May Oang’s transla¬ 
tion whioh is given in hie book at page 
248. (2) Though the Hhammathatkyaw and 
Ohittara in seotions 162 aod 163 of Digeat 
mention both the eldest son and eldest 
daughter in the same breath, as it were, 
it does not indicate that the two cases are 
not mutually exclusive. 

In support of the argument that tbe 
first two clauses of section 15 of the Manukye 
are not alternatives the case of Mi Min Din 
v. Mi Hie (19), (an Upper Burma cafe), 
has been cited. In that case Sir George 
Shaw, J. C., decided that under ssotion 15 of 
the Manukie, there may he two Orasa children, 
and dissented from Ma Saw Ngwe v. Ma 
Thein 1 in (22), Referring to that oase, the 
harned Judicial Commissioner said : “It 
was held that there cannot be two Orasa 
children (that is an Orasa eon and an Or^sa 


| Akogyi, eldest brother. 


(22) Chau, Toon's L, C, Vol. II, p. 210. 
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daughter) in the same family, Taie de¬ 
cision was apparently based cm section 212 
of the AitJsankhepa. The published English 
translation of that work seems to imply 
that there is either an Orasa son or an 
Orasa daughter, bat not both at the samp 
time. The Burmese is not so uncom- 
promising, and is perhaps open to another 
construction, bat, however this may be, I 

think there san be no doubt that the numer. 

# 

OU9 passages of the Dhammathatt dealing 
with partition among several sons and 
daughters refer to the special position and 
privileges of the eldest (or Orasa) soo, and 
of the eldest daughter as so-existing, cf. 
sections 153 to lol of the Kinwun Mingyi's 
Digest. There is nothing in sections 162 
and 163 of that work whish deals respec- 
lively with the earn of the eldest or 
Orasa son and the eldest daughter dying 
before the parents—the text is directly in 
ppint in the present case—to show that they 
are mutually exclusive.” If Sir George Shaw’s 
deeieion is correot, then in the pressnt case 
both Ma Nyein Aung and Manng Po Oho 
wonld be the eldest thildren whose own 
•hildreu will get preferential treatment uoder 
section 15 of the Manuhys or under stations 
1,62 and 163 of the Digest 1 have already 
expressed try view that the published tiansla- 
tioa of section 2l2 of the Aitatankhepa 
is oorreat, and that it indicates that the 
fiedfc two aliases are mutually exolnsive. 

As regards the other ground also of Sir 
George Shaw’s decision, 1 raspestfolly 
differ from him. Sections 153—161 of 
the Digest do not show the position and 
privileges of the eldest son and the eldest 
daughter to be oo exiting under all cir¬ 
cumstances. They are so existing only in the 
•aBe where the eldest son is younger than the 
eldest daughter. Where the eldest soo is 
older then the eldest daughter, the son gets 
* larger share. In my opinion seciioDs 153 — 
161 of the Digest do not help nn on the 
question whether there can be simultaneously 
an eldest sm and an eldest daughter throogh 
whom special treatment may be claimed in 
regard to the inheritance of the grand Darsots. 
I, think the eldest born child — male or female — 
if the chill through t rhom his or her chit• 
drew mig claim a prefe eitiat right in the 
estate of their granX parents. It woald bj 
absurd to allow tw<? Orasa*—a male and a 
female— for the purposes of the sections 


now under consideration, because their 
children would then take away altogether 
one half share of the estate. This, I 
think, is an absurd and illogital position, 
for the younger ehildero will then have 
only the estate of their mother, namely, 
one* half, to inherit iD, They would be 
deprived of their inheritance in the estate 
of their father. A child is entitled to 
inheritance in the estate of both its parents. 

I have pointed out above tha 4 , the eldest 
born daughter’s right to take her deceased 
mother’s plao9 in the lifetime of her father 
is not ousted by a son born after her. 
That view is against the proposition that 
only where there ate daughters the eldest 
daughter had that right. I have also 
shown above that the eldest son or daughter 
within the 6r9t two paragraphs of section 
15, and sectiors 162 and 163 of the Digest 
is the same child who is entitled to pre¬ 
ferential treatment on the death of one 
of the pireats as CDntemplated by the 
extracts in ssebims 30, 31, 3* and 33 of the 
Digest. The view taken by fc>ir George Shaw 
io Mi Min Din's case (19) has ’ been dicsented 
from by Mr. McOoll, A. J. C., in the nnreport- 
ed case of Tha Dun v. Waing Qgi t [Second 
Civil Appeal No. 302 of 19C9 of the Upper 
Burma Judicial Commissioner’s Court.] Mr, 
Tha Gywe refers to that case in his Conflict 
of Authority in Buddhist Liw, Volume II, 
at page 53. In that case the eldest 
born child was a daughter, the second and 
third were sons of U Tu and Ma Kin. 
Waing Gyi was the son of the eldest 
daughter who had survived her father but 
not her mother. The plaintiff claimed a 
one third share in the estate of the grand, 
parents on the ground that he was the eon 
of the Orasa daoghtsr. It was contended for 
the defence that the plaintifl’s mother was not 
the Orasa, as she had brothers, and that the 
eldest competent son should be preferred to 
any daughter. Mr. McOoll held that the 
plaintiff's eliim was good, and he said that 
there was nothing to suggest that families 
consisting of diughters only are referred to. 

In Ma Bin Thu's care (15) above cited 
Twomsy, J., eaid that the texts etifced in 
section 163 give the isaae of the eldest 
daughter a share equal to that of the 
youngest of its aunt«, and that there seems 
lo be no auihoiity for holding that these 
texts apply exclusively to families consisting 
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of daughters only, and, as I said before, he 
treated the faot that there was an eldest 
born son who died in infancy as being 
negligible. 

With these observations I will now 
proeeed to answer the questions referred. 

I answer— 

Qaestion No. 1,—In the affirmative. 

Question No. 2. —Where the eldest child 
is a daughter no son tan become Orasa. 

Qaestion No. 3.—In the affirmative. 

Qaestion No, 4.—In the negative. 

Qaestion No. 5.—In the negative, unless 
the son is the eldest born. 

As regards Qaestion No. 6, I may say that 
t-he word “transmit” is not quite a happy 
term. The eldest born son is the Orasa. If 
he predeceased his parents, his children will 
have a right to preferential treatment as 
laid down in the first paragraph of seotion 
15 of the Manukye , or Beation 192 of the 
Digest, If the eldest born eon died before he 
beoame competent to take his father's plaae, 
a younger eon, being fully qualified, may 
become Orasa, and, if that pod had predeceared 
his parents, his children will hare a right 
to the same preferential treatment. 
Bu*, if the eldest born child was a daughter 
and predeceased her parents after she had 
become competent to take her mother’s 
plac 9 , her children will have a right to the 
same preferential treatment. It is doubtful 
whether another daughter younger than a son 
can ever take the place of the eldest bern 
daughter who is not competent, or d’ed 
before she beoame able to take her mother’s 
place. 

As regards Qaestion No, 7, my answer is— 
•the eldest child being a daughter can ela’m on 
the death of her mother a quarter share as 
Orasa, aud, if she then died before her father 
without having got the Bhare, her ohildren 
will have a right to preferential treatment 
contemplated by section 15 of the Manu\ye 
and sections 162 and 163 of the Digest and, if 
she then died after her father but before she 
had claimed her distributive share in the 
estate, her right of inheritance will devolve 
upon her ohildren. The same would be the 
ease of the issue of any other child who died 
after its right cf inheritance became vested 
in it. Supposing the eldest born child died 
after it became entitled to claim a quarter 
share under the circumstances of the case, 


the question may arise whether his ohildren ' 
will be entitled to claim tbe quarter share ’ 
from their surviving grand-parent. This 
question does not arise here and need hot 
be answered.. But, if the eldest born, 
though it might have olaimed the quarter 1 
share from the surviving parent, did not 
and survived that parent, then the ' child '■ 

will no longer be entitled , to claim the 

quarter share but will have to share with • 

the other ohildren and may in that case 1 

get more or less than tbe quarter share 
it might have claimed. > 

Pratt, J.— It is, perhaps, a matter for; 
regret that the terms of this reference 
wore drafted quite eo broadly and were 
not confined more closely to tbe problems 
of the partioalar oase from which it aro3e. 

It appear? necessary to summarise the 
facts briefly. Plaintiffs were the children’ 
of Manng Po Oho, eldest son of U Baw 
and Daw Hmo. Defendants were the 
younger son aud daughter of U Baw and 
Daw Hmo. 

Daw Hmo died before her husband U : 
Baw and Manng Po Oho predeceased biV 
father. Ma Nyein Anng, the eldest child 
of the family, sarvived both her parents. 

Plaintiffs claimed one-fourth of the ts l ate 
of their grand-parents, ure repreientation’s, on ' 
the ground that their father, Po Oho, was 
the Orasa child. ' 

The District Court, relying on Fo liman • 
v. Maung Tin (l), To Ztn v. Manng ‘Nio 
(2) and Tun Maung v. Ba Tun (3J, held 
that Po Cho was the Oraoa child of his' 
parents, and that his children were entitled 
ti the share of a younger node, re,one- 
fonrth in this particular instance. 

The specific problem, therefore, is whether, 
where the eldest child of the family is a 
daughter, and survives both her parents, 
the children of the eldest sod, who was 
competent to inherit and had attained his 
majority, are entitled to take the share of 
a younger uncle on tbe ground that their’ 
father was the Orasa son. 

Tbe term Orasa' originally meant nothing 

more than born in lawfol wedlock but wft 9 
usually applied in the Dhainmath'jti to the 
eldest legitimate child in parlicnlar. Irr 
the Manukye (quoted in seotion 16 of the 
ITinirM* Mingyi t. Digest) children born of ft 
union contracted by parental authority arq> 
designed 'Qrae^.' 
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•j The ' word b&3 r however, frequently been 
, hied in ) the rulings of the Courts, in a 
Bpeeial eense, of the- child who takes the 
place of a parent on his or her death and 
ia * entitled to olftim a qne fourth • share, of 
'the estate from the ^surviving parent, and 
has. bejBD more -particularly .applied to, the 
eon in this connection. 

I do nqt think there is any doabt that it 
is this specialised nse of the term Orasa and 
*the doable sense in. which it has been applied, 
that has inadvertently . been A the same of 
some conflict in the rulings of the Courts. 

. It is necessary to distinguish earefully 
between the right of tbe child or children of 
the eldest child to take mre repreiantaiionis 
a share equal to that of the, younger 
uncle or aunt on division of the parental 
estate and the right of the eldest son or 
daughter to take the place of the parent of 
the same sex on his or her decease and to 

I • % 

claim one-fourth of the joint estate from the 
surviving parent, 

Bad.U Baw predeceased his wife and his 
son, Po Olio, survived him, it seem9 
clear that Po Cho would have been considered 
the Orasa son and have boen held entitled 
.to slaim a-one-fourth share of the estate 
from his mother on bis father’s death, but 
it does not necessarily follow that where 
he pre'deaeased his father, his children cau 
slaim a larger share than other grand^ 
children on- the ground that their father 
was the Orasa son. 

The term Orasa, when applied to the eldest 
child whose child or children are entitled 

A' 

to a larger share of the inheritance by right 
of representation, is to my mind ordinarily 
being used in a different sense to that 
in which it is applied to the son or daughter 
entitled to claim a one-fourth share of the 
estate from the survivor on the death of one 
of the parents. 

The law on the question is laid down iu 
Book X, saction 15 of the Manukye, whioh, 
following the anepted translation, runs as 
follows: — 

.If the eldest sop ( tha-gyi ) dies b9foro 
his father and mother the law of inheritance 
between his son and his son’s uucle and aunt3 
is this. Because in eaie of the death of 
the father aad anther, the eldest son, 
being , the auratha, is called father, let 
his son and hi* (i.,c, the eldest son’s) 

younger brother share alike. If the eldest 

• r . * - • v . .. , 


daughter (thamigyi) die before the father 
and mother, this is the law for the partition 
of the inheritance between her daughter, 
and her daughter’s uncle and aunts. Let 
the daughter of the eldest daughter and . her 
(the eldest daughter’s) younger sister share 
alike, because the eldest daughter, when 
grown up, Btands in the . place of hter 
mother. ” " 

It will be noticed that the teem auratha 
or ‘Orasa* is applied here only to the eldest son 
and not to the eldest daughter and appears 
to be used in the sense of the legitimate 
son competent to ,ioherit In the passage 
as translated above it will be seen that 4 is 

quite possible that both the eldest eon and 

• • * ^ 

the eldest daughter might predecease their 
parents, in whioh ca9e it might be inferred 
that the children of both would be entitled 
to the advantage of the right of represents* 
tion and to a share equal to that of the 
surviving uncles and aunts. A reference to 
the other authorities on the snbject leaves, 
however, little donbfc that it was not intended 
that this 6hou!d be so. 

The solution propounded by my learned 
brother Maung Kin obviates this difficulty, 
After an. exhaustive examination of the 
Dhammcthats and rulings he comes to the 
conclusion that it is enly the child of th ; e 
eldest child, whether son or daughter, who is 
entitled to share with the younger uncle or 
aunt. , ' l f 

If 'ihagyi' in section 15 is taken to 
mean the eldest son, being the eldest 
born child, and * thamigyi ’ the eldest daughter 
being the oldest child, then the passage 
is clear and decisive and there 
can be no doubt that where the eldest 
child is a daughter, the children of the 
eldest eon, not being the eldest child who 
predeceases hie parents,' are not more 
favoured than other grand-children. 

This is in accordance’ with the view 

taken by Tha Gywe in bis Conflict of 

Authority in Buddhist Law where the 

question is very fully discussed and the 
reasons for the conclusion reaohed stated 
clearly and convincingly. He used the 
term Orasa in the sense of the eldest child 
simely in this connection. Conflict of Authori¬ 
ty, Volume II, page 37. . . . 

As, however, the rulings on ; the po r ufc 
are not unanimous it is desirable to refer 
to eome of the leading cases, 
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Id the Upper Burma ease Ma Qun Bon 
v. Manng Po Kywe (23) Burgess, J. 0., 
laid down in 1897, after an exhaustive 
examination of the authorities, that if the 
eldest son or daughter die before the 
parents, the children are given the share of 
a younger brother or sister, on account of 
the superior claims of the auratha heir. 

.It is important to note that it is only 
the children of the eldest child, whether 
son or daughter, who are here held to be 
entitled to the right of representation. 
Auratha appears to be used in the sens3 
of the Eldest legitimate’ child. 

The principle involved was laid down 
very clearly by a Bench of this Court in 
Ma Saw Ngtee v. Ma Thein Yin (24) in 
these words : — 

"Among grand children whose parents 
have predeceased their graud-pareDt?, the 
only one who ranks with the surviving 
nnoles aod aunts is the eldest representative 
of the eldest child.” 

In the present reference we are not, 
however, concerned with the question as 
to whether it is the eldest child only of 
the eldest obild, or the children collec- 
tively, who rank with the surviving uncles 
and aunts. 

The case of Tun Myaing v. Ba lun (3) 
does not assist materially, as the question 
there for consideration was the position of the 
Orasa son only and the devolution of his 
itatus. The principles involved were again 
enunciated by Sir Herbert White, 0. J., 
in To Sein v. Po Min (25). "if the Orasa 
eon nr daughter predeceases his or her 
parents, his or her eldest bod, or his or 
her children together receive the same 
share as their youngest uncle or aunt. 
But this is strictly copfined, in all the texts, 
to the children of the Orasa or eldest 
con or daughter. In my opinion, the rule 
relates to the Orasa son or daughter, strictly 
80 ’Called. There is no indication that 
it has any reference to the eldest surviv- 
ing son or daughter, unless he or she is 
technically the Orasa.” 

The cases of Ma Ein Thu v. Maung Bla 
Bun (15) and Ma Su v. Ma Tin (26) extend 

(23) U. B. R. (1897*01), II, 66. 

(24) 1 L. B. R. 108. 

(26) 3 L. B. R. 45. 

(26) 1$ lad. Caa. 466, 6 L. B. R, 77, 6 Bur, L, T. 

291, 
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the rule as to the Oraia somewhat further 
and lay down that if the eldest child die 
before 'attaining majority, he or she never 
becomes the Orasa and the next child if 
competent becomes the Orasa, but they 
do not materially vary the established 
rule that the eldest chi’d or children 
of the eldest child rank with the younger 
uncles and aunts, It will be observed 
that in their cases as in many others 
there is a tendency ' to read a special 
meaning into the word Orasa, which is not 
part of its strict connotation. 

Up to this pDint there had been a prac¬ 
tical consensus of authorities that the child¬ 
ren of the eldest legitimate child only, 
nsually termed the Orass, were entitled to 
the right of representation but in Po Zan 
v. Maung Nyo (2) the son of the eldest 
daughter wss held not to be entitled to 
share equally with the sole surviving son 
on the ground that the son was the Orasa 
and that the texts set out iu sections 162 
and 163 of the Digest giving the child or 
children of the eldest daughter special treat¬ 
ment do not apply where there is an Oraea 
son. 

After carefnl consideration of the Dham • 
mathatt and previous rulings on this subject, 
I feel no doubt that here Hartnoll, J., was 
confusing the Orasa or eldest child, whether 
son or daughter, whose children are entitled 
to rank with the younger uncles and aunt's 
on the death of both parents by right or 
representation as laid down in Chapter 
XV, Book X of the Manugya, with the Orask 
son, who is entitled to claim a one*fourth 
share on the death of his mother. 

The point is well brought out in Tba 
Gywe’s ‘Conflict of Authority’ [Conflict of 
Authority on Budbist Law, Volume II, page 
51], and I agree with his opinion that 
plaintiff's mother in the case under com¬ 
ment was the Orasa or eldest daughter and 
her son was entitled to a share equal to 
that of his uncle, 

The role laid down in Po Zan's case (2) was 
followed in Maung Po Hman v. Maung Tin 
(1) under similar ciroumstances and here 
again I think the learned Judges were 
led to a mistaken conclusion through con* 
fusing the claim of the Orasa child to ft 
one’fonrth share of the inheritance from 
the surviving parent with the rights of the 

children of the eldest legitimate or Orae% 
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child to rack with the younger uncles or 
aunts on the death of both parents. 

I am in entire aceord with the view 
taken by McOoll, A. J. C., of the Judicial 
Commissioner’s Court in the Upper Burma 
ease of Tha Dun v. Waing Gyi t Setond Civil 
Appeal No 302 of 1909 of the Upper Burma 
Judicial Gommiesioner’s Court. 

My experience of the actual practice 
among the Burmese is that it is the 
•hildren of the eldest child, irrespective of 
Bex, who are considered to be entitled to 
preferential treatment and that, so far as 
the right of representation is concerned, the 
children of the eldest child are never 
ousted by a son who is not the eldest born, 
merely because the eldest child happened 
to predecease the parent of the samo sex. 

The rule laid down in Ma Qun Bon v. 
Mating Po Kyice (23) and Po Sein v. Po 
Min (25), that it is only the children of 
the eldest child, whether son or daughter, 
who are entitled to rank with the surviving 
uncles or aunts, is in accordance with the 
weight of the Dhammatkats , 

My conclusion, therefore, is that in 
B|o)ion 15, Book X of the Manugye the words 
"Tha gyi” and “ Tha-mi-gyi ” mean the 
eldest son or daughter, being the eldest 
child, and the two paragraphs relate tn 
•the alternative cases in which a son or a 
daughter respectively is the eldest-born 
legitimate child. 

The Manugye being clear and unambiguous 
its authority is incontrovertible. 

I do not see my way to answer the 
reference without regard to the facts of 
the case from which it arose. 

My answer would be:— 

(1) In a family consisting of both sons 
and daughters a child can attain the full 
status of Orasa prior to the death of its 
parents, in so far that, if he or she pre¬ 
deceases his parents his or hsr children 
may be entitled to the preferential treat¬ 
ment prescribed in section 15, Book X of the 
Manugye, 

(2) In Buch a family where the eldest 
child is a daughter no son cau become 
Orasa until his father dies, subject to the 
proviso that the eldest daughter attained 

btr majority before her death. 
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(3) The question as to which is the. 
Orasa can be deoided, so far only as the, 
right of representation is concerned. 

(4) In such a family there cannot be, 
two Orasa children in the sense of children 
whose offspring would, in the event of 
their parent’s death, be entitled to claim 
an equal share with their younger uncles 
and aunts. 

But it is conceivable that where the Orasa 
eldest ehild was a daughter and tbe eldest 
son attained bis majority before hia father’s , 
death, he would on his father’s death be 
entitled to rank as Orasa for the purpose, 
of claiming one-fourth of the estate from 
his mother. It is to be noted that OraBa 
is here used in two distinct senses. 

(5) It follows from my answers to the 
previous questions that sons are not always 
preferred to daughters as Orasa.’ 

(6) In such a family when the eldest 
child is a daughtsr there cannot ba au 
Orasa soo, who predeceasing his parents 
can transmit to his children a right to 
preferential treatment in the division of 
the estate, assuming that the eldest child 
attained majority and did not forfeit her 
status as Orasa. 

(7) The eldest child, being a daughter, 
can transmit to her- children a right to 
preferential treatment in the division of 
the estate, and there is authority for 
holding that on her mother predeceasing 
her father she can claim a quarter share 
as Oraea. I do not, however, consider the 
determination of the Utter point is necessary 
for the purposes of the present reference, 

Hbald, J.—Maung Biw and Ma Hmo had 
four children, namely, Ma Nyein Aung, Po 
Oho, Maung Sin and Ma Nga Ma. Ma Hmo 
died first, then Po Cho, then Maung Biw 
and then Nyein Aung. After the death of 
Ma Nyein Aung, Po Oho’s children sued the 
other surviving heirs, including Maung 
Sin and Ma Nga Ma, to recover oae-fourfch 
share of the estate of Maung Baw and Ma 
Hmo oaths ground that Po Oho was auratha 
and that, therefore, they as his children would 
be entitled to one-fourth of the estate. 

The Trial Court found that Po Oho waa 
auraiha and that his children were entitled to 
a quarter share of the estate. 

Maung Sin and Ma Nga Ma appealed 
and tbe Appellate Bench of this Court hag 
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Hindu Law, page 82 (7th Edition)], and 
the subsequent passage in Manugye: Of these 


Questions:— 

(1) In a family consisting of both 6one and 
daughters can any child acquire the status 
of auratha prior to the death of either 
parent P 

(2) If so, in snob a family where the 
eldest shild is a daughter can any son be- 
some auratha before his father dies ? 

(3) In snoh a family can the question 
whish child is auratha be decided before the 
death of either parent P 

(4) Can there be in such a family two 
aurathas ? 

(5) Are eons to he preferred to daughters 
as aurathat ? 

(6) In such a family can there be an 
auratha son who predeceasing bis parents, san 
transmit to his children a right to preferential 
treatment in the division of the estate P 

(7) If so, can the eldest shild, being a 
daughter, on her mother predeceasing her 
father, elaim a quarter share as auratha , or 
transmit to her children a right to preferential 
treatment in the division of the estate ? 

In considering these questions the 6rst step 
is to make certain what is meant by the word 
auratha. It is, of oourse, in sommon nee 
throughout the books on Hindu Law in the 
form of aurasa and, so far as I know, is there 
always uBed in the senee of a son born to a 
man by his married wife as diet ins t from the 
various other classes of foes recognised in 
Hindu Law, mary of whom are not begotten 
by the father at all. 

The Mitaksbara deiives the woid from 
" uras ” (the breast) and eeye: ‘The issue of 
the breast (wras) is the legitimate eon 
(aurasa). He is cue born of a legal wife, and 
a son begotten by her busbacd on her is a 
trne and legitimate son and iB chief in 
rank ” Stokes’ Hindu Law Bcokp, page 410. 

The word is ccmtnon in this sense in the 
Burmese Law Bocks, ako ar,d I Deed m.fc do 
more than refer to the definition given in the 
81st section of the 10th Book of Manvgye 
whiah gives a list of twdvo classes of obildrer, 
the first of the twelve classes beiDg “children 
born to a young couple given in marriage by 
their parents and called 1 uralha." This list 
eeems to be ba^ed either on tome Hindu Law 
Book or on tome source gd which the Hindu 
Books also drew, since most of the Hindu 
Bocks also divide tons into twelve classes of 
y?hom atiroia is always first [S^e Mayne’a 


twelve the auratha only has the full right to 
inherit the property of the parents,” also 
seems to have been taken either from Hindu 
Law or from some common source, since we 
find practically the same words following the 
mention of the twelve classes of sons in 
Vtvada Ghintamani , [Tagore Law L9otnre3, 
1880, page 515, cf. Forcbammer’s Jardiue 
Pr.za Essay, page 49 * which says Matin” 
and other legislators have Baid that notwith¬ 
standing other kinds of sons, the legitimate 
son alone receives the whole estate of bis 
father, 

It was natural that when the writers of 
the Burmese Law Books came to translate 
*'auratha ” they should render the word as 
"tha gyi ” or “ tha*u that is * big son” or 
“first son,” and that when they adapted the 
rules of the ancient law to the conditions of 
the Burmese family they should regard the 
auratha ss the “eldest” cs distinot from the 
youDger children. I say children” rather 
than “cons” b2oaus3 even in Hindu Law the 
use of the word auresa was not oonfined to 
sons. It was used to mean “legitimate issuo” 
whether sousordaughters [Stokes’ Hindu Law 
Books, page 498] and in the Burmese La* 
Books it is clearly used to include daughters as 
well as eoos. In fact in section 73 of the 
Wagaru the phrase “ auratha daughter” is act¬ 
ually used in the Pal’, the parallel words in 
the Burmese text being 44 thami akyi 1 ' (the 
eldest daughter). 

I think, therefore, that “auratha ” as used 
in those pa3*ages in the Bhammathats which 
it will be necessary to consider for the pur¬ 
poses of the pie*ent reference, may be taken 
as meaning the “eldest, child,” that the parallel 
Burmese words “ tha-u ” or "tha-byi" may also 
be taken as msaiiog tho“eldest child” except 
where the eontext shows that they mean the 
‘oldest child being a eon,” and that aurotha 
diia (that is “auraihi daughter”) and 
“thami u" or “thani ahyi ’ must be taken to 
mean the ’eldest child being a daughter.” 

It 13 now necessary to review the passages 
in the principal Dhammath'its whieh deal with 
tho rights of the auratha in the senee of 
“eldest child,” and not in the original sense 
of “legitimate son” as distinguished from the 
various inferior classes of sors, and as it will 
be convenient to consider them, so far as 
possible, in order of dale, 1 shall take them 
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in the order in which they are placed by Dr. 
Forahammer, because he gives reasons for that 
order and because in certain asses there is 
reason to believe that the dates and order 
given in section 4 of the Digest are doubtful. 
Complete copies of many of the Dhammathats 
have not yet been printed so that in many 
cases all that is available is the extracts given 
in the Digest. 

The earliest Dhammathat is the Pt'Zaia 
which is said to have been written in Talaing 
about the end of the I2ch Cantary. A com¬ 
mentary on it was written aboui the middle 
of the 17*h Oentnry and it was translated 
into Burmese in the latter half of the 18bh 
Century. 

The rule given in this Dhammathat , as I 
read it, is that if the eldest child is a sen and 
has helped the parents in their businesi, 
then when the father dies he gets his father’s 
personal and official balongings and the 
mother ge's her p3rsenal lnlongings. The 
re 3 t of the estate is divided into four shares 
of which the- mother aud younger children 
get three and the eldest eon one. The eldest 
«>n gets cin-foartb, however many other 
sods there may be (’ even if there be ten 
bods they get one share oat of the 
three.)” 

If the eliest shild is a daii?nter and the 
mother diei, the eliest daughter gets tne 
mother's personal belongings and ooe-fourth 
of the rest of the estate. It ie to be noted, 
however, that the descript.on of what 1 have 
allied the res* of the estate does not men- 
fciou immoveable property. 

. If the eldest is a son and the molher dies 
or the eldest is a daughter and the father 
dies the same rule is said to apply. Appa- 
rently, therefore, according to thi^Dhammathat 
the eliest child, whether a son or daughter, 
gati one-fourth of the estate, exeluiing 
personal belonging-", whichever parent die 1 ; 
bit one ii timptid to think that in cases 
where the compiler of a Dha nmafi it do33 not 
state the rule expressly in exlenio lu L . 3in- 
tents himself with saying that the Him© rule 
applies, he may have been mhlori by a eertain 
fondness for analogies which appa \r ’ through¬ 
out the Dham’iiuthits aud miy hive l H3» led 
ioto generalisations which, it the rul93 had 
been expressly stated, wocii have beou sesn 

to be unwarranted, 



As for the rights of grand-ohildren, tha 
Vitasa says : **If the eldest brother dies 
before his parent, his son, if the son is auratha f 
shall receive as his share of his father’s in* 
horifcance as much as hie father’s younger 
brothers,” and again “if the eldest grand-child 
ia auratha, among the dsoaased’s children let 
him shar9 equally with the younger brothers 
(of hi 9 father). The grand-children lower 
than the eldest auratha grand-child shall 
receive only ooe-fourth of the share of their 
father’syounger brothers.” “if the eldestsister 
dies before her parents, the rule is the same. 
If the eldest sister’s child is auratha , let him 
have as his mother’s Bhare of the inheritance 
the same chare as his aunts.” 

I am inclined to think that the auratha 
grand-ohildren referred to in these passages 
are fche children of the auratha child, and this, 
as will be seen later, is the interpretation 
whioh has been put on the rule by the Ooarts, 
but it mast be admitted that that is not what 
the Dhammathat actually says. It is just 
possible, however, that in theae passages the 
word auratha was osad in its earlier sense of 
“legitimate.” 

The next important Dhammathat is Waoaru 
which was written in Talaing about A. D. 
1300 and wai translated into Pali and 
Burmese by Buddhaghusa the Lass about 
A. D. 1473, Of this wa have a copy written 
in A. D. 1707. This Dhammathat is called 
Manutira in Dhammathatkyaw (see below) 
and it is admitfcadly the basis of many of the 


sabssqnant compilations. It is important for 
our present purpose ai showing that as early 
as fche 15fch Century Ahe Burmese Law writers 
regarded “ tha-u ” or il tha kyV* (“first son” or 


big son”) &ud"thami akyi ” (“big daughter”) 


as rapresaDting the Pali auratha. 


Seitions 71 to 74 contain the following 
rnlec: — 


On the death of the father the 'auratha 


first sen’ shall gat the personal belongings of 
his father and of the remaining property the 
mother shall receiva three fourths, the other 
one fourth share b3ing divided bet we n the 
other ch Urea and the eldest son (‘ *tka kyi”) u 
“0a fche death of the mother the auratha 
daughter ( 'thami akyi") shall get the person¬ 
al belongings of her mother aud of the remain¬ 


ing property the father shall rec3ive three- 
fourths and the remaining one-fourth shall be 
divided between the eldest daughter and the 
rest of the family.” 
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On the subject of the rights of grand* 
•hildren the Wagaru lays down no rales. 

' The next important Dhammathat seems to 
be the Dhammathatkyaw or Kosaungchoh which 
is in Barmese and was compiled about A. D. 
1580. U contains references to Vilasa and 
Wagaru (which it calls Manusara) and also to 
ap older Dhammathatkyaw. 

It gives the following rules : — 

"if the father dies first, the rale for divi¬ 
sion between the mother and the auratha first 
ion is as follows : If the son has been duti¬ 
ful he shall get his father’s personal and 
official belongings. The mother shall get 
(her own) female slaves. The rest of the 
estate shall be divided into four shares. The 
mother shall get three shares and the son one 
share. On the father's death the eldest son 
gets a share of the estate because he is the 
person who will carry on the father’s daties. 
On the death of the mothertheeldestdaugbter 
shall get her mother’s personal belongings 
and one quarter of the rest of the estate. 
The father shall get the remaining three 
quarters. On the death of the father the 
eldest daughter, if nothing has been given 
to her and there is property to be divided, 
shall get a pair of buffaloep, ten cows, three 
bulloiks, and one slave woman who can 
cook. The mother shall get the rest of the 
estate. 

“On the death of the mother the eldest 
(first) sod, if he has not already reieived 
anything shall get a pair of buffaloes, a pair 
of bullocks, ten cows and three bulls. The 
father shall get the rest.” 

As for the share of grand children the 
Dhammathatkyaw says : — 

"if the eldest brother or eldest sister dies 
before the parents, then if there is a first 
grand child by them, those grand.children 
shall receive half as much as their father’s 
or mother’s younger brothers and sisters,” 
but this rnle ia almost certainly the result of 
a mere mistake, the writer having misunder¬ 
stood the provision in the earlier books that 
the grand-cbildren should 'share equally” 
with their uncles and aunt*. 

The Dext important Dhammathat is known 
as Eaingsa or Maharajadhammathat and is 
referred to in Manuiara Khtcemyin as the 
foortb revision of the Manusara , the third 
hsirgtbe Wagaru. It is in Pali and Burmese 
a nd was compiled by Kaingsa, otherwise 


[1923 

called Manuraja, about A. D. 1630. It con¬ 
tains references to the Dhammathatkyaw and 
the "TalaiDg Dhammathats ” but rests its 
authority not on Manu as the older law books 
did, bnt on the ipse dixit of the author himself 
who is called Mannraja. According to Dr. 
Forcbammer it is the first Dhammathat which 
is distinctively Buddhistic. 

It gives the following rules:— 

5 "On the death of the father the son who is 
competent to hear the father’s harden shall 
get his personal and official belongings, also 
his lands and boose. Of the livestock and 
deadstock such as metals and grain he shall 
get one share and the mother three.” 

The reference to lands in this rale is un¬ 
expected, but it probably refers to lands held 
by the father as an appanage of bis office, 
which are mentioned in this connection in 
Vilasa, particularly as lands are not mention¬ 
ed in the following passage, whioh also des¬ 
cribes the property received by the son on 
his father’s death, but are apparently covered 
by the reference to the father’s "office.” It 
will be noted that all the property of whioh 
the eldest eon gets a quarter share is move- 
able. 

"On the death of the mother the mode of 
partition between the daughters and father 
is as follows : The daughter is to get her 
mother’s penonal belongings, a pair of 
bullocks, a pair of buffaloes, 10 cows, 20 
goats, and ODe slave woman who can cook. 
The father is to get the rest of the prop¬ 
erty. 

"On the death of the father the daughter 
is to get a married couple of slaves, a pair of 
bullocks and a fair portion of grain. The 
mother gets the rest of the property. The 
rule for partition between the father and sons 
on the death of the mother ia that the son 
is to get a pair of buffaloes, a pair of 
bulloiks, a pair of cows, a bull, twenty milch 
goats and three he-goats. The father gets the 
rest of the property.” 

From this Dhammathat it would appear 
that only the eldest bod is to get one-fourth 
of the estate on the death of the father, and 
that the daughter is only to get certain 
epeiified property. So far as the Digest 
shows, it gives no rules as to the inheritance 
of grand-children. 

The next important Dhammathat ia 
Manuyin whioh is said to be practically a 
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rendering of Wagaru in verge with some 
slight additions. It refers to WaQaru and 
Dhammathathya to and follows the older Dham • 
m%thats and not Kaingta. It was compiled 
about A D. 1750 and was translated into 
prose a few years later. 

‘ It gives the rale for partition between 
the au*atha son and the mother on the death 
of the father &3 follows ?— 

“The son is to get his father’s personal and 
official belongings including lands attached 
to his offiie. Of the rest of the property 
he gets one-fourth and bis mother three* 
fourths. 

• “Oa the death of the mother the daughter 
is to get her mother’s personal belongings and 
one pair of buffaloss and bnlloaks, ten cows, 
twenty goats and one slave woman. The 
father gats the rest. 

“On the death of the father the daughter 
is to get a married souple of slaves, a pair 
of bollock 3 and buffaloes and som9 grain. 
The mother gets the rest. 

“On the death of the mother the son gets 
two pairs of buffaloes and billosks, one sow, 
twenty she goats end thres he goats. The 
other sons shall receive small shares even if 

there are ten of them. ” 

\b for grand shiliren the Manuyin says :—■ 
“The son of the auritha shall reoive as 
much as the yonngest of his uneles.” 

The next Dhammathat is Manugye whish 
was compiled in A.D, 175 *. Of it Dr. 

Forohammer says that it is mt really a 
Oode or Digest of Law, but rather an eocy- 
clopmli® record of existing laws and sustains 
and of the rulings preserved ia former 
Dhammathats, and that it does not attempt 
to arrange the subject-matter or to explain 
or reconcile sontradistory passages. 
the Hindu Mann what the writer did was 
simply to gather the fossil laws of a former 
genera'ion and mix them indiscriminately 
with the laws whith were current ia his 
age. They do not harmonise with eaih 
other but present the appearanse of a 
mechanisal mixture in which the materials 
bear no affiaiby to each other.” Manugye 
has nevertheless aoquired a pre eminent 
position among the Dhammathatiy Urgely be¬ 
cause until the publication of Jardine’a 
Notes on Buddhist Law in 1882-3 it was 
the only Dhammathat which had been trans¬ 
lated into English. In 1859 Major Sparks 
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said of it : “The only Burmese Code of Law 
whieh the Courts have had for their gaid- 
ante is the Dhammathat or Bnrmes version 
of the laws of Menoo. This book is in a 
great measure obsolete, and if no more *ppli- 
cable to the deoision of suits of the present 
day in the Oonrts of Pegu than are the laws 
of Alfred in the modern Courts of England. 
It oonfcain*, moreover, a vast number of son. 
tradiatory statements on matters of grave 
importancB, mingled in almost inextricable 
sonfn ion with the most paerile absurdities.” 
He admitted, however, that in spite of “ the 
utter want of sequence in its somponent parts” 
“tome points of this Oode have retained 
their vitality, and are as familiar in the 
mouths of the people as household words” 
and he undoubtedly based his Code on it. 
In 1914 in the sase of Ma Nhin Btoin v. U 
Shws Qon (27), the Privy Oouusil, referring 
to ” Manu Kyay whish for so long had been 
recognised as the leadiug guide in the Ad* 
ministration of Justice,” said: It is not 
seriously disputed that the authority of this 
text-book where it is clear, as among the 
Dhammatahts y is of the highest rank,” and 
held that where there is no ambiguity ii* 
the rule of Burmese BaddhistLaw as retarded 
in Manugye the other Dhammathats do not 
require to be appealed to. It is, therefore, 
•lear that Manugye must now be regarded 
as the Dhammathat of pre eminent import- 
ante. 

Manugye gives the following rules : — 

“Oa the death of the father the eldest 
son ( tka hyi) gets the father’s personal belong¬ 
ings. Of the rest of the property he gets 
one-quarter and the mother and the rest of 
the children three-quarters. On the death 
of the mother; the daughter gets her 
mother’s personal belongiogs and the slave 
woman who sooks. Of the rest of the prop¬ 
erty the daughter gets one-quarter and the 
father three. 

“Oo the death of the father the eldest 
daughter gets one female slave, two sows, 
two goats, a pair of b-iffaioes, a plot of 
paddy land and the seed grain. The mother 
and the younger daughters get the rest. 

“Oa the death of the mother the eldest 
son gats on a slave, one pair of buffaloes, ono 

(27) 23 Ind Caa. 433, 8 L. B. R. 1; 7 Bur, L. T. 105j 
16 Bom L. R. 377; 27 M. L. J. 41; 18 0. W. N. 1121; 
16 M. L. T. 142; 20 C. L. J. 204; 41 0. 887; 1 L. W, 
914; (1914) M, W. N, 449; 41 I. A. 121 (P. 0.), 
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pair of oxod, two goats and one plot‘of paddy 
land, and the father and younger children 
(6r sons) get the rest. This rale and the 
last- apply only when there is plenty of 
property.” 

As for the rights of graud-ebildren the 
Monugye gives the following rules :— 

• “if the eldest son {tha-kyi) dies before 
both his parents, the rule for partition 
between his son and the unties and aunts 
is as follows : If the auratha eldests on ( tha-kyi 
auratha ) dies before his parents, then be- 
•au c e the eldest brother is regarded as the 
father, the eldest brother’s son shall share 
equally with the younger brothers. If the 
eldest daughter (thamikyi) dies r before both 
her' parents the rule of partition between the 
eldest daughter’s daughter and her aaotsis as 
follows:—The eldest sister’s daughler shall 
share equally with the younger sisters, betause 
the eldest sister is regarded as the mother. ” 

The next three Dhammathats in order 
of date are three oompiled by Vannona K yaw 
Din, D&uely, Manusara Shire. Myin % Manu 
Vannana, sited as Vannana and V tmeohayapa • 
hatani oited as Vinicchaya, These were all 
compiled between A.D, 1770 and 1775. 

Manusara Shwemyin professes to be a 6fth 
resenaion of Ma*.usara , the Wagaru and 
Kaingia being the third and fourth recan* 
eione. It is based cn Wcgartt and Kaingsa 
bnt takes materials from Manugie also, It 

e • 

gives the following rules :— 

‘ On the father’s death the son gets the 
father’s personal belongings and one-quarter 
of the residue because he takes his father’s 
place. The reBt goes to the mother. On the 
mother’s death the son is to get certain cattle 
and the father the rest, and the father is 
to make suitable provision for his sons. 

On the father’s death the daughter is to 
get a mairied couple of slaves, certain cattle 
and a suitable portion of grain, and the 
mother is to get the iest. The daughter 
is not to get a quarter of the residue like 

the son. ” 

I have been unah’e to find any definite 
rule in this Dhammaihit as to the share cf 
grand-childroD. Section 60 meutioi.6 grand- 
children after children as heirs and sretion 
61 6ajB that the nearer heirs shall get two 
ebares to the more distant heirs’ one. .This 
c01u pilation does not seem to be mentioned in 

the Pigefjt, 
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The Vannana which professes to be based 
on all the earlier Dhammathats , and not only’ 
on Ifapart*, Kuingsa and Manugye gives the 
following ruleB 

“On the father’s death the auratha eldest' 
son gets his father’s personal belongings, his. 
office and bis official lands, and the mother 
gets her personal belongings. Of the residue, 
animate and inanimate, the son gets a quarter 
and the mother three-quarters. 

On the mother’s death the daughter gets 
the mother’s personal belongings and also one- 
fourth of the rest of the property, bat lands 
are not expressly mentioned. 

On the mother’s death the eldest son gets 
cartaiD cattle and the father gets the rest, 
bat the father must make suitable provision 
for the younger sons, 

On the father’s death the daughter gets 
a married couple of slaves, aertain cattle, a 
fair portion of grain, and the mother gets 
the rest. ” 

As for grand-children the Fannana, as 
I read it, says that on the eldest brother’s 
death his a«rjt&a son (child?) gets the 
same share as his father’s younger brother?, 
and that the eldest sister’s children get au 
equal share with the mother’s younger 
sisters. 

The Vinicchaya is said by Dr. Forcbammer 
to omit many of the contradictory, equivooal 
and superfluous parages in Manugie, Menu • 
sara , Shuemy'n and Vanr.am, Its dale is 
supposed to be about A.D. 1775. 

It gives the following rules - 
Partition between mother and sons tfier 
the death of the father. 

The son gets the father’s horse, offioial 
equipment and sword. The mother gets the 
female slaves. Of the rest cf the property 
the (cn gels cn*-fourth and the mother thrte- 
fonrthp. 

Partition bstwten father and daughters 
after the death of the mother. 

The daughler gels the mother’s personal 
ornament* and clothes. The father gets the 
male e laves. Of the rest of the property the 

daughtor gets one fourth and the father three- 
fonrtho. 

Pa;tii i in between mother and daughters 
after the death of the father. 

1 he mother lakes all the property, animate 
and iranin:a f p, bat if the estate be lirge tha 
mother should give to the daughter a Bait- 
able share, 
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Partition between father and sons after the 
death of the mother. 

The . father takes all the property, but if 
the estate be large the father should give, to 
the sons a fair: share of the grain, one buffalo, 
one yoke of oxen, ten sows, ten little. goats 

and .three be-goats,” 

t Y •- 

.As. for the shares of grand-shildren it o;n- 

tains the following roles :— 

If the eldest son Ufa-kyi) dies, his sons 
and daughters should share equally with his 
younger brothers. 

If the eldest daughter (thamiahyi) dies, 
her ions and daughters sbonld, share equally 
with her younger sisters. " 

' The Vicchelani (A. D. 1782) belongs to the 
same period during which there was evidently 
a revival of legal learning. 

It contains the following rules 
“If the father dies before the mother and 
the son takes the father’s position, the son 
gets the father’s elephant, poDy, clothes, his 
official lands, and his Erma. The. mother gets 
the slave,wcman. Of the reBt of the proper¬ 
ty, the son gets one-fourth and the mother 
th’ree-fourtbp*. Even if there sre ten sons the 

rule is the sa/me. 

“Ab for tho partition between the father 
and the daughter on the death of the mother, 
the daughter is to get her mother’s tlothes 
and ornament*, and a’so two pairs of bul- 
lotks, two pairs of buffaloes, ten sows, twenty 
she-goate, and one bI&vb woman. The father 

gets the rest of the estate. 

“As between mother and daughter on the 

death of the father the daughter gets a fair 
portion of grain, a slave, and a pair of 
bullocks ana buffaloes. The mother gets 

the residue. *• . _ 

“As between father and son on the death of 

the . mother, the son gets two pairs 

of bn 1 locks and buffaloes, three he-goats, 

twenty she goats, and one oiw. The father 

gets all the rest. The rule applies even if 

there be ten tons. ” 

As for grand-children the Vicchedwxi says : 

' ‘ if the eldest brother dies before receiving 
the parents’ inheritanse, the children of that 
eldest brother shall share equally wiih the 
younger brotherr.” 

No pisiage referring to the eldest 
daughter’s children is cited from this 

J)hammathat in the Digest. 
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The only other Dhammathat among tijeso 
cited in the Digest which seems to bp reg*rd- 
ed as important is that known as Amoeban 
or “Partition of inheritance.’’ Its date seems 
to be unknown, bnt it evidently reproduces 
the rales of Manugye with immaterial differ¬ 
ences in some eases as to the number of 
animals to be given. 

No extraeta from it as to the rights of 
grand-ehildren are sited in the Digest. 

The only other text to whieh it is necessary 
to refer is what is known -.as Attasznkhepa 
Vannana generally cited as Attamnkhepa. It 
was cDmpiled by the “Kinwun Mingyi” U 
Ganng, who subsequently compiled the Digest, 
and it was 6rst printed at the Burmese 
Royal Press in Mandalay in A. D. 183J, that 
is only some four years before the British 
Annexation of Upper Burma. It is said to ba 
not, strictly speaking, a Dhammathat , that is 
a compilation giving th8 law as it was 
according to the texts, but to, give instead 
the law as in the author’s opinion it ought 
to be. I do not regard this oritieism as 
entirely fair, since the author gives the 
original texts and then explains their 
meaning as be understands it, but even if it 
were true, it is obvious that the work is of 
the greatest value as representing Burmese 
Buddhist Law as it was interpreted and, I 
have no doub;, administered under the last 
of the Burmese Kings. The author, whom 
I knew personally, was an undoubted 
authority on Burmese Buddhist Law and its 
interpretation, and it cannot he denied that 
his work carries great weight. It is interest¬ 
ing for the purposes of the present reference 
became both when it gives the old list of the 
twelve classes of sons and where it gives 
another list of sixteen classes of 6ohs, it put» 
the auratha first and in the latter ease it 
defines the auratha as “a son born of a mar- 
raige where the parents on both sides consent 
and where the yiuog oonple cohabit by 
raason of like desires,” and concludes the 
definition, exactly as the Hindu Law Books do, 
with the words ‘ Such an aintha son. is 
eut itltd to take the inheritance of hi4 parents.” 
But immediately afterwards it uses the same 
word aufetha to disueguish between the 
“tlde9t” and the * younger” childrer, and it 
actually mentions the cises of families where 
there is no auratha son but only an 
auratha daughter, and where there is qo 
auratha at all. 
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As for the shares of the auratha child on 
the death of one of the parents, it explains 
the law as follows :— 

“As for the partition between mother and 
Bon when the father has died, let the son get 
the father’s personal and official belongings, 
and let the mother retain her personal 
belongings, the slave women acquired daring 
the marriage and the dwelling hoase. On 
the rest of the property, animate and 
inanimate, including male slaves, let the son 
have one-fourth and the mother three fourths, 
but if there are inherited slave women, let 
the mother have half and the son half. This 
is the rule for partition between the auratha 
son and the mother. If there are younger 
eons and daughters, they shall have no claim 
to inherit while their mother is alive. They 
shall inherit only when the mother dies. 

As for the partition between father and 
daughter on the death of the mother, the 
daughter is to get the ' mother’s personal 
and official belongings, and the father shall 
retain his personal and official belongings, 
the male slaves acquired during the marriage, 
and the dwelling house. Of the remain¬ 
ing property, including female slaves, the 
daughter shall get one-fourth and the father 
three-fourths, but if there are inherited 
slave men, the father shall have half and 
the daughter half. This is the rule of 
partition between the auratha daughters and 
the father. If there are younger sous aod 
daughters they shall inherit only on the 
father’s death. 

“As for the partition between father and 
son on the death of the mother, the father 
gets the whole of the property, but if there 
is a large estate, then let the son got a fair 
share of the graiD, a pair of bullooks, a pair 
of buffaloes, a bull, two oows, twenty 
she goats, three he-goals and other suitable 
property.” 

On the death of the father the rule of 
partition between mother and daughter is 
Bimilar to that between father and son on 
the death of the mother. 

As for the rights of grand children the 
Attatanhhepn explains the law a9 follows:^ 

‘‘if the auratha eldest 6on or eldest 
daoghter diee, leaving children, while the 
paren's are Blill aliva, those children are 'out 
of time’grand children and cannot get their 
parent*’ full share. Let them get the 
same share as their youngest uncles and (or) 


aunts.* 1 

There is one other authority to whieh it 
may be well to refer shortly, as it is 
sometimes referred to as an authority on 
Burmese Buddhist Law, and it has already 
been mentioned. 

In 1859 a “Oivil Code of the Province of 
Pegu” (generally sited as “Sparks’ Oode”) 
was published by Major Sparks under the 
authority of the Local Government. The 
second part of that Oode deals with “Burmese 
Law” and it is mainly based ou Dr. Richard- 
son’s translation of Manugye which had been 
published in A. D. 1847. 

This Oode omits any reference to the rights 
of the auratha , the rule which it gives being 
as follows :— 

“In the division of an estate between the 
surviving husband or wife and children, the 
widow or widower shall take the dwelling 
house and three-fourths of the estate and the 
children divide the remaining one fourth 
equally between them.” 

As authority for that rule it cites 'seotions 
2 to 5 of the 10th Book of Manugye but the 
rules there given, which have been qaoted 
above, slearly do not support the rule. 

It makes no reference to the rights of 
grand-childeren. 

From the above survey of the Dhamma - 
thats I think that it is fairly clear that the 
word auratha is commonly used to mean the 
eldest child, whether son or daughter and 
that if the eldest ohill, beiDg a eon, is 
competent on the father’s death to take 
the father’s place in the family, or, being 
a daughter is competent on the mother’s 
death to take the mother’s place then he or 
she is auratha , and on the father’s or mother’s 
death is according to the Dhammathatt entitl- 
ed to the father’s or mother’s personal 
property and to one-fourth of the rest of 
the estate, and further that if the eldest 
child, whether son or daughter, dies without 
having become entitled to that interest in 
the estate, his or her children are entitled 
to share equally in the estate with the 
younger brothers and sisters of the deceased. 

It may be well to justify each of these 
propositions separately. 

It must be admitted that in Hindu Law the 
early legislators ignored the rights of women 
and excluded them altogether from inherit- 
* r o. The original souro:s on which the 
Burme-je Dhammath-'ts T:r 9 bass**, i* not 
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actually Hindu Law Books, had passed through 
Hindu hands and taken a Hindu tinge, and 
undoubtedly traces of an inferior status 
accorded to women can be detected in almost 
all of them. The Vicchedani, when dealing 
with the partition between brothers and 
sisters after the death of both parenti, 
actually says : "Though the eldest child be a 
daughter she does not reach the status of 
auratha and she must share equally with her 
younger brother” and one or two of the 
minor Dhammathatt contain similar passages, 
which I have no doubt were taken from 
Borne old book and reproduoed Hindu or 
possibly pre-Hindu ideas. But ju9b as the 
Dhammathits wlen translating p 08 «ages 
which are evidently taken direct from 
what may be called the Hindu Law Books 
use auratha in its original sense of ‘legitimate” 
and nevertheless when they come to apply 
it to Burmese Buddhist Law use it in the 
special sense of “ an eldest born child who 
is competent,” so although they reproduce 
paisages which follow the Hindu Law in 
saying that a daughter can never be auratha , 
nevertheless when they come to the actual 
division of the property of the estate of a 
Burmese family they put the daughter 
practically, and in some cases entirely, in 
the came position as the son. Written law 
is eminently conservative and tends to lag 
far behind custom and if the law ae given 
in the authorities on which the Baim?se 
Law Books are based has been altered in 
those books, it may be taken as certain that 
the alteration is due to very firmly established 
custom and t ’at the tendency suggested by 
the alteration has probably gone considerably 
further in custom than it has in law. The 
Burmese Buddhitt Law Books leave do room 
for doubt that from the first there was a 
strorg tendency towards equality between 
the sexes in matters of inheritance, and I 
tbiDk that the fact that this tendency appears 
[0 strongly even in the earliest of the 
Dhammathatt, warrants my opinion that if 
the eldest child is a daughter she is in 
Burmese Buddhist Law to be regarded as 
auratha jest as a son is, if he is the eldest 

child. 

The question then arises whether if 
the eldest child dies in infancy, the next 
child succeeds as auratha. The Dham* 
mathatt, so far as I know, give no answer to 
this question, though, ea L lave said, the 
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Attatanhhepa considers the possibility of a 
case iu which there is no auratha but only 
youDger children. 1 think from my experience 
of cases under Burmese Buddhist Law for 
more thau 20 years, that there can be no 
doubt that children who do not grow up 
are always disregarded and that the eldest 
child who reaches an age at which he or she 
would be able to take the place cf the father 
or mother in case of death would always be 
regarded as auratha. 

There can, I think, be no doubt that the 
Dhammathatt which give a special share to 
the eldest ohild who is competent to take the 
place of father or mother contemplate a 
family in which the auratha is living in the 
family house and does actually take the 
place of the parent. Indeed I doubt whether 
the Dhammathatt contemplated the auratha’t 
taking away the special share unless he or 
she was ousted from the position of head 
of the family by the surviving parent’s 
marrying again. Some of the Dhammathatt 
would deprive a son or daughter who does 
not live with the family and take the father's 
or mother’s place of the auratha child’s share, 
vide, the texts cited in sections 35, 37, 40, 
41 and 62 of the Digest, but I think that 
in this case as in certain other cases, e. g 
the eases of adopted and step-childreD, the 
neoessiiy for joint living may eot be oon- 
sidered as aichaic and obsolete and may be 
disregarded. 

1 have already said that, in my opinion, 
the eldest child who grows up is auratha 
by right of birth, and that it makes no 
difference to the status of auratha which 
parent dies Srst. It is arguable, as indeed 
it is argued in this case, that on the death 
of the father the eldest son, though he 
be not the eldest child, succeeds to the 
father’s place and that on the death of 
the mother the eldest daughter, though 
she be not the eldest child, succeeds to the 
mother’s place, but I do not think that this 
view is in accordance with the meaning of the 
Dhammathats or with the facts of human 
nature. If, as I think established,awraMameans 
the eldest child, then the question would 
s:-em to be settled by a reference to Wagaru, 
one of the earliest of the Dhammathatt, 
which iD this connection uses the words 
*auratha first son” of the son in the Barmese 
text and ‘auratha daoghter” of the daughter 
in the Pali text, translating the Pali words 
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into Burmese ns “eldest daughter,” and to 
Atiatankhepa which actually uses the word 
auratha ia this connection in the case of both 
son and daughter. As for the facts of 
hnman nature it seems to me unlikely that 
in a primitive family, and the Barmese 
family is still primitive, the eldest child if 
a .son would tolerate a younger sister’s tak¬ 
ing the mother’s plaie, or if a daughter 
would submit to her younger brother’s taking 
the father’s place, and in each case taking a 
large share of the family property. 

The rights of grand-children must now be 
considered. 

If the eldest child, whether son or daughter, 
actually became entitled by the death of the 
father or mother, to the auratha share, his or 
her ohildren would naturally succeed to 
that chare, and the rule that, if the eldest 
child dies before becoming entitled, the 
grandchildren by that child should succeed 
to a similar, though somewhat reduced, share 
is intelligible. But if there is no auratha till 
one or other of the parents has died, then the 
rule about the rights of grand.children eeems 
to me to be unintelligible, and I think that 
it is elpar that that rob must involve the 
aesumption that a son or daughter can, as 
Ihe text of Atiatankhepa itself suggests, be 
aurotha while both parents are alive, and 
sopports my conclusion that the eldest child 
is auratha from the time when he or she 
becomes competent to take the place of the 
father or mother in case of death, 

The law as expounded in the chief Lham• 
mathatt having thus been considered it is now 
necessary to consider the case law. 

The earliest case seems to be that of Ma 
Thi v. Ma iVw (28), where in answer to an 
argument that it is the eldest grandchild who 
getethe special share it was Baid that the pas- 
iages quoted frem the different Dhatnmathatt, 

do not appear.to lay down aDy 

role as to inequality of shores among grand¬ 
children .sprung from the pame 

father.” The rule of eqaal division Lae since 
become well-established and it may now be 
taken ae eettled law that in epi'e of the 
references in some of the Dhammathatt, e.g , 
Vilata and Vannana , to tho enratha grand¬ 


child,” the children of the auratha divide thei 
special share between them equally, 

The next case was that of Mi SaunQ v, 
Mi Run (181, where the following passage 
occurs : ‘ The position of the eldest sor, the 

auralhx or * thagii ’ as he is called, is superior 
to that of the others.In the divi¬ 

sion under section 50 (of Manugye 10) the 
auratha has first choics. At sections 15, 22, 
and elsewhora it is said he takes the father’s 
place : this may ba when the father is dead 
or when both parents are dead. He ie 
superseded if deaf or blind by a younger 
brother under section 36; and possibly section 
35 imposes on the aurathi the burden of 
maintaining a brother helpless from dissas?. 

He has a duty to perform ;.The 

Manuiounnana section 10 and Manushwemyin 
section 12 describe this duty as the taking up 
of the father’s burden or responsibility; and 
it is when this burden is assumed that 
the eldest son is to get the elephant, 
horse, sword, goblet, betel-box, and Oiher 
articles used by his father. Under oertain 
circumstances the eldest daughter, at least 
when there is no son competent to assume 
the parental duty, takes the parapher¬ 
nalia of the deceased mother, as at sec¬ 
tion 3 of Book 10 of the Manugye 9 where she 
takes her mother’s ornaments, cbthes, and 
the slaves who ookei her rice, These 
rights to paraphernalia, though expressly 
stated in the three Dhammathatt abova 
quoted, are not even mentioned in Sparks’ 
Code. They are rights additional to the 
fractional share of the inheritance, which 
oa the death of one parent the eldest son or 
eldest daughter is entitled to demand from 
the surviving parent.” 

After cifciDg the section of Sparks’ Code 
which I have already cited above the 
learned Judge went on to a\y: “The two 
Assessors ere distinctly of opinion that 
this is bad law : they say they never heard 
of the younger children sharing in the one* 
quarter share given to the eldeit son or of 
this share being chargeable with the main¬ 
tenance of the younger children. They, say 
that where the Dhammathits award an 
eldest son a quarter share, he takes it 
absolutely.” 

1 have quolel these passages at length 
because they express the views of Sir John 
Jardine who was the pioneer among Jadgea. 


(2b) S. J.L. B. 70. 
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in the field of Burmese Buddhist Law, and 
his opinions are entitled to great weight. 

In Mating Po Lot v. Mi fo Le (29) the 
earae learned Judge held that an only 
daughter has not after her father s death 
and bafore partition with her mother an 
interest in the estate capable of alienation. 

The following passage in the judgment 
irrelevant to the present enquiry : While 1 

am of opinion on the authority of many texts, 
my geneial impression of the equality sought 
by Buddhist haw, and what I believe to be 
the notion of the people, that an eldest 
daughter has certain rights to share in t ie 

joint property of the family • • • • • • • 
believe that these rights of eldest children 
are seldom exacted.” If that opinion is 
true, the fact might explain the omission 
of any reference to those rights in bparks 
Code. The learned Judge wa«, of course, 
right iu holding that the eldest child if a 
daughter cannot on the death of her a er 
claim partition of the estate from her mother. 
A.cordicg to some of tho Vhammathat, she 
might, if there wa 3 a large estate, get .ertain 
property, bnt that right has, I think, become 
obsolete arid 1 doubt whether eny Court 

would now enforce it. . . , u 

In Ma On v. Eo Shot 0 (30) it was held 

that on the death of one of the parents e 

eldest son or daughter may o!aim bn or be 

share. This statement of the law is clearly 

too broad, and the judgment haa s.oce been 

overruled on other grounds. 

In Maung Sa Ko v. Mt Ban (31) th. 
learned Judioial Commieeionor of Upper 
Burma held that an only son on hie ather s 
death has a right as against his mother to 
one-cusrter of the estate. That is. of conrs., 
csneit according to tho Bfcamrnothats. 

In Ma Me v. Mo Myit (11) the learned 

Judicial Commissioner of 
that where there is a son (by a J> r 
competent to assume the P»« 
eldest daughter by a eerond -fa o 
elaim a share in her deooased fatherd 
during the lifetime of her mother, »d .«j. 
“There are authorities for holding t 
eldest eon or the eldest daughter mey claim 

one fourth of the propeity din-ing the e 

time of the surviving parent, but this rule, in 


my opinion, means the eldest son, or thft 
eldest daughter where there are no softs.” 

I do not think that there is any passage 
in the Dhammatkats which warrants the 
words “where there are no sons,” and I 
tbiok that the statement as it stands is 
incorreot. The eldest child if a competent 
son can claim on the death of the father, and 
the eldest child if a competent daughter can 
chim on the death of the mother.;- In the 
case under reference the claimant was not the 
eldest child, so her elaim was bad. 

In the case of Ma Min Tha v. Ma flaw 
(32), a younger daughter sued, while her 
mother was alive, to redeem property mort* 
gaged by her mother and it was Baid that 
under Buddhist Law children have no vested 
interests in parental property during the life¬ 
time of either parent. The learned Judge 
apparently overlooked the special rights-of 
the auratha , and to that extent the statement 

was too wide, c 

In the case of Ma Mpa Thu v. Mating Po 
Thin (4) it was said that the eldest 
eon, if competent, is the representative of bis 
deceased father and in that capacity is entitled 
to ooe*fourtb of the inheritance, that where 
there axe both sons and daughters the eldest 
son is preferred to aDy daughter, and that 
the rights of the eldest son or daughter 
pass to the next eldest as representative of 
the father or mother. In tbat particnlar 
case the eldest-born son had died young 
and the only turviving child who was a 
younger son sued his mother on his father’s 
death for the auratha son’s quarter share. 
The proposition that the eldest son is prefer¬ 
red to any daughter was, therefore, merely an 
oi>t<er dictum and the reasons given for ifc 
were rot convincing. The proposition that 
the rights of the eldest son or daughter 
pass to the next eldest would, in my opinion, 
be correct if confined to the case where the 
eldest born died youDg, that is, bafore 
becoming competent, or eoald never be 
competent. 

In Ma Gun Bon v. Mating Po Kytee (26) 
the dispate was between a niece and children 
of a stop child, but the following remarks 
of the learned Judicial Commissioner of 
Upper Burma are relevant to the matter 


(29) S. J. L. B. 212. 

(30) s. J- h. Ji 378. 

(31) U.B.U. (1893*90), II, 171. 


(32j U. B. R. (1892-90), U, 581 
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now under consideration. “ Fall representa¬ 
tion is not allowed to grand-children, and 
partial representation is granted gradgingly. 
If the eldest son or daugter die before the 
parents, the children are given the share of 
a younger brother or sister on acaount of 
the superior claims of the auratha heir. But 
the share of the ahildren of a deceased brother 
or sister other than the auratha is reduced 
to a quarter of a brother or sister’s 
share.” 

In Mating Pan v. Ma Hnyi (33) it was 
assumed that where the eldest ohild was a 
son he was auratha , although apparently it 
was the mother who died first, and it is to 
be noted that the daughter who succeeded 
him in the management of the family property 
on his adoption into another, family did not 
claim the auratha share. 

In Anleathan v. Mi Tha Ta TJ (20) the 
learned Judge who decided Ma Mya Thus 
cate (4) said, agaiu obiter , that on the death of 
the father an eldest daughter cannot olaim 
a one-fourth share if there are sons, and 
referred to his judgment in Ma Mya Thu's 
cast (4). It is, of course, true that an eldest 
daughter cannot olaim a quarter share from 
her mother on the death of her father, 
but it would be equally true whether there 
were younger sons or not. 

Maung Seik Kauriy v, Maung PoNyein (12) 
is the first reported case on the Buddhist 
Law of Inheritance decided by this Court 
and the first decided after the Digest was 
published. The texts and the earlier cases 
were considered aod with reference to the 
dictum in Ma Mya Thu v. Maung Po Thin (4) 
that where there are both sons and daughters 
the eldest competent son is preferred to aDy 
daughter, it was said that the rules in the 
Dhammathats ** seem to proceed on the 
principle of a son getting a portion if bis 
father dies and the daughter if her mother 
dies, but the case of both daughters and 
sons is not distinctly provided for,’ The 
case then under consideration was a claim 
by the eldest son against the father on the 
death of the mother and the conclusion 
reached was couched in the following terms : 
“In the present case the eldest son was 
the eldest child, and having regard to the 


points just noted that it is not shown that 
a daughter must get a share Incause the 
deceased parent is the mother and that 
there is a tendency to prefer the eldest child, 
we are brought to the following conclusion 
that the son should not fail in this suit 
on the ground that it is a daughter who can 
olaim and not a son. It may not be very 
clear from the Dhammathats now available 
that a son can claim a one-fourth share 
from his father when he lives separately 
and when the father does not marry again, 
though this has been held : but we do not 
think it open to reasonable doubt that when 
the father does marry again the eldest son, 
especially if he be the eldest child, can claim 
a one fourth share of the general joint 
estate of the parents.” It is not necessary 
for the purposes of the present reference to 
consider whether or not the actual decision 
in that case is correct but it has bean 
doubled. I have suggested above that one 
might expect the law to be that the eldest 
ohild, who beiDg a son who has taken the 
place of a deceased father, or being a 
daughter has taken the place of a deceased 
mother, and who is ousted from that place 
by the re-marriage of the surviving parent, 
ehonld be entitled to claim the special share 
allotted to such a son or daughter, but 
Burmese Buddhist Law is not always logical 
and the law possibly may be other than what 
one would expect. 

The case of Maung Emu v. Maung Po Thin 
(34) is only interesting Incause it was one 
in whioh an eldest son had previously 
on the death of his father sued his mother for 
a one-fourth share of the estate and had 
obtained it. 

In Maung San Diva v. Ma Min Tha (21) 
an eldest surviving son, who was not either 
the eldest son, there having been two elder 
brothers, or the eldest child since there were 
five children before him, sued the mother 
after the death of the father for one-fourth 
of the estate and it was held on the authority 
of Ma Mya Thu v. Maung Po Thin (4), that he 
was entitled to succeed. The learned Judgd 
seems to have overlooked the fact that the 
correctness of the ruling in Ma Mya Ihu's 
case (4) had already been doubted in the judg¬ 
ment in Maung Seik Kaung v. Maung Po Nyein 
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(12), and as his ruling was never officially 
published it was probably regarded at the 
time as bad law, and, in my opinicD, it may 
still be so regarded. 

In Ma Saw Ngwe v. Ma Thein Yin (27) 
the position of grandchildren was consider- 
ed at some length, and it was held that 
“among grandchildren whose parents have 
predeteased their grand-parents the only 
one who ranks with the surviving unties 
and annts is the eldest representative of the 
eldest child.” That judgment is tontrary 
to the law as stated in Ma Gun Bon v. Mating 
Po Eywe (23), and was written by the same 
learned Judge whosedecisions in Ma Mya Thu's 
cate (4) and Anleathan's case (20) have already 
been questioned. It was based on a rule 
whioh occurs with some ambiguity in one or 
two Dhammathats only and I have already 
suggested that that lule, if it ever existed, 
has long been obsolete. I think, therefore, 
that this luling is bad law. 

In Ma Nan Gyaw v. Maung Shice Ret (16) 
a Single Judge of this Court, following Ma 
Mya Thu's case (4) and Anleathan's case (20), 
held that a daughter is postponed to sons, but 
the ruling in that case was not officially re¬ 
ported and, for reasons which I have already 
given, was in my opinion mistaken. 

The next case in order of time is the Full 
Bench case of Ma Thin v. Ma Wa Yon (13). 
It deals with the claim of an only daughter 
to one-fourth of the estate as against her 
mother on her re-marriage, and it decided 
that the olaim was good. It does not of 
course decide that the eldest child being a 
daughter is entitled to get the quarter share 
if her mother does not re-marry, and, as I 
have said, I do not think that it is neces¬ 
sary for the purposes of the present referenca 
to consider the law as to the effect of the 
re-marriage of the surviving parent. 

Tun Myaing v. Ba Tun (3) deals with the 
converse case of the re-marriage of the father, 
but the claimant was the auratha son’s sod, 
and it was decided that as there were surviv¬ 
ing sons the grand-child could not sue. The 
ruling is relevant to the present enquiry 
because it stated that “the eldest-born son 
(meaning possibly the eldest-born child 
being a son, since in that case there were no 
daughters) is the auratha by right but he 
does not attain the complete status as such 
till he attains bis majority and becomes fit 


to assume his father’s duties and respon¬ 
sibilities. If he dies before he attains bis 
majority, or if he is incompetent to fulfil the 
prescribed conditions, his next younger*brother 
subject to the same conditions succeeds to his 
position as auratha. If the eldest son attains 
his majority and fulfils the prescribed condi¬ 
tions and then dies before his parents, his posi¬ 
tion as auratha remains unfilled and the - next 
brother does not succeed to it.” If this 
statement of the law be read as including 
daughters and Bisters equally with sons and 
brothers, then 1 believe it to be correct. 

The oase of Ma Kyi Kyi v. Ma Thein (17) 
is relevant only as establishing the principle 
of equal division among children after the 
death of both parents, that is as abolishing as 
obsolete the special shares allotted by come 
of tbe Dhammathats to the auratha and other 
elder children on such partition. That prin¬ 
ciple has, in my opinion, rightly been applied 
to partition amoDg grand-children who get 
a special share as children of the auratha. • 

In Po Sein v. Po Min (25) it was held by 
this Court: “If the Oraea son or daughter 
predeceases his or her parents, his or her 
sod, or his or her children together receive tbe 
same share as their youngest uncle or aunt,” 
and the learned Judge who wrote the judg¬ 
ment went on to say : “This is strictly con¬ 
fined, in all the texts, to the children of the 
Oraea or eldest son or daughter. In my 
opinion the rule relates to the Orasa bod 
or daughter, strictly so-called. There is no 
indication that it has any reference to the 
eldest surviving son or daughter, unless he or 
she is technically the Orasa.” With that 
statement of the law I entirely agree. 

In the case of Mi Min Din v. Mi Rle 
(19), in Upper Burma, it was held accord- 
ing to the head-note that “eldest-born son” 
means the eldest son and not necessarily the 
eldest child, but it is difficult to extract any 
express decision to that effect from the 
judgment. What was decided was that a 
daughter of an eldest son, who was not the 
eldest child but whose elder sister had 
become a nun, was entitled to an eqnal 
share with her uncles and aunts in her 
grand-parents’ estate on the ground that her 
father was auratha, and it was suggested that 
in the same family both tbe eldest son and 
the eldest daughter can claim the special 
share, usually called the auratha share ? 
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r tllow^d by the Dhanimathati, \7itb all 
rffipeat for to learned an authority on Bud- 
dbist Law as Sir George Shaw, I am of 
opinion that that suggestion was mistaken, 
-and that the true rule is that it is the eldest 
•cmpetent child, whether eon or daughter, 
mho is auratha and ae each is, on the death 
cf the father or mother ae the case may be, 
entitled to the auratha share of the family 

^In Jhi Tu v. Maung Bya (14) it was held 
that on the death of the mother the eldest, 
daughter in a family of five daughters and 
no sonfl was entitled ae against her father 
and sisters to one-fourth of the estate. That 

ruling was doubtless correct. 

In Ma Thin v. Ma Eyein E (35), a Single 
Judge of this Court, following the mistaken 
tuling in Afa Saw Egwe v. Ma Thein i«« 
(24), held that it is only the eldest represen¬ 
tative of the eldest child who ranks with 
surviving uncles and aunts. That ruling 
was not officially reported and may, I think, 

be disregarded. 

In Ma Bnin Qaing v. Ma Tha . Li (36) & 
Single Judge of tbiB Court held, following 
the earlier rulings, that ‘ if the first born 
son dies in infancy the status of auratha ie 

• capable of devolving on the Dext eldest c^m- 

• petent son and dees so devolve when he (the 
next eldest competent son) attains his major- 
ity, provided that he ie affected by none of the 
disabilities or disqualifications mentioned in 
the texts on the subject,” and, further, that 
sush an auratha eon nan transmit the superior 
rights to hie issue. That ruling was not 
officially reported but if it be read with the 
addition that disqualification ty reason pf 
living separately is obsolete, 1 think that it is 

v. Mi Bhwe Thin (37) it 

wbb held in Upper Burma that the auratha 
son’s quarter share allotted on the death 
of bis father is not subject to any rights 
of the mother but is hie own absolutely, 
and that ruling is, in my opinion, undoubtedly 
•orrest, but the judgment does not seem to 
distinguish very clearly between the rights 
of the suratha son or daughter on the death 
of the father cr mother reepedwoly and 


(85) 8 Ind.Cas. 694; 3 Bur. L. T 6 
IQ Ind. Ca?. 7iSs 4 Hur. k- T. 74. 

(37) ft lnd. Cat. 919; U. B. K.<1912), I, 125. 


their moral claihis are obsolete rights on 
tbo death of the mother or father respec¬ 
tively. . 

The ciBe of Ma Ein Thu v. Maung : Bla 
Dun (15) w&'s one in which the qneation 
of the rights of grand-ohildren arose atfd 
it was held that where the eldest child- was 
a son who died in infancy, the son of the 
next eldest ohild, who was a dangheband 
who grew np, waB entitled to share equally 
with his mother’d younger sister, - That 
decision was, in my opinion, correct, but the 
judgment seems to snggpst that if there had 
been a son surviving instead of two 
daughters, the son might possibly have been 
auratha to the exclusion of the elder sister 
and that view, I think, would be mis¬ 
taken. The ruling was not, however, officially 
reported. J 

The rights of grand- children were again 
aoneidered in the aase of Ma 8u v, Ma Tin 
(26) where it was held that the child¬ 
ren of a second child who was a son (the 
eldest child who was also a eon having died in 
infanoy) ware entitled to the auratha grand- 
, children’s special share. This rnling inter- 
oreted the decision in the ciee of Po Srin v. 
Po Min (25) ae meaning that all the auratha 
grand children are jointly entitled to the 
special share and applied the principle pf 
equal division to them. It, therefore, in 
effect overruled Ma Thinv . Ma Nycin E (35) 
and Ma Saw Ngue v. Ma Thein Yin (24). It 
is to be noted that it accepts the principle 
that, in applying the rules of the Burmese 
BuddhiBt Law of Inheritance, children who 
die young may be disregarded. . 

In Fo Zan v. Maung Eyo (2) the rights of 
grand children were again in issue. The 
eldest*born child in that case was.a daughter 
who died after her father but before her 
mother, the next child wa3 a eon who died 
in infancy, and the only other child a son who 
survived both parente. The eldest-born 
child’s eon sued his undo for a half share of 
, the estate, and it was held that because thete 
was a son the eldest-born child being a 
daughter could not be auratha and that, 
therefore, the son of the eldest daagbter 
though she was the eldeet-born child was 
not entitled to the special share allotted to 
auratha grand-children. If my view that the 
eldest-borniohild who grows up and is com¬ 
petent ie auratha ie correct that rnling was 
mistaken end it certainly does not follow the 
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lavr as ret forthia Po Sein v. Fo Min (25), 
bat ifc is interesting because it rejeots as 
unten&bU the view that there ean ba two 
children in the Biamefamil? whose children 
woald.be entitled to the special share as 

grandchildren. ■ 

.. In Ma Thit v. Maung Tun Tha (38) it was 
held that “the right given to the eldest son 
Df claiming a on 9 -fonrt\h share of the joint 
estate on his father’s death mast be exercised 
as boob as possible after that event and that 
if the option is not exercised without un¬ 
reasonable delay it lapses altogether. That 
decision, as will appear later, was overruled 
by the Privy Council which held that tne 
duratha son’s share vests on the father’s death 
and may be claimed at any time within the 
period of limitation, 

. In Maung Ka Gu v. Ma Hnin Ngws (39) a 
S 3 «ond son whose elder brother, the eldest-born 
fhild^ had Jived to the age of 25 bat bad died 
before his father, sued his mother on hie 
father’s death to recover the auratha son s 
quarter share of the estate, and it was held 
that besaaae the eldest son attained the 
statu? of auratha before he died, the second 
ion did not succeed to the position of aurora 
and that position remained unfilled. With 

that decision 1 entirely agree. 

F In Nga E v. Nga Aung Their. (40) the 

learned Judicial Commissioner of Upper 
Burma said: "I think it is char on a perusal 
Of the texts contained ia section hO of tha 
£inwan. Mingyi : s Digest, Volume I, that 
where the Dhammathats g»ve the el le3 1 sea a 
right to one-fourth as against the mother on 
the death of the father they refer to the 
auratha son or, in other words, the eliejt 
eapable son. It follows that where all the 
Boos are minora there is no aurathi aoa and 
the right in qaestion does not accrue. 

' The case of Mi Blaing v. Mi Thi (41) was 
one in which an eldost child who was a 

daughter sued her mother for a on3 fourth 
■bare of the estate on the death of he. father, 
and it was held that on the death of tha father 
the eldest child being a daughter is not entitled 
to ilaim the oua-fourfch share. The learned 
Jadioial Commissioner in that ease said again 
that “the robs relating to the eldeot sins 


(38) 30 Iud Ca*. 6)3; 8 Bar. L. T. 133. 

*39) 29 lad. Gas. 706; 8 Bar. L. T. 19i. 

(4'J) 28 Ind. Gas. 8H; U. t) &• (19U» H. *'• 
(41) 28 lad. Can. 8C6 t U. B. fct. (UU) I'-. 4 '* 


or eldest daughter’s right to one-fourth must 
ba clearly understood in both eases to raf&r to 
the auratha eon, i e , the eldest capable son 
and the auratha daughter, i.e. 9 the eldest 
capable daughter. 

In Mi The 0 v. Mi Sice (5) the Upper 
Burma Court held that on the death of the 
father the eldest child being a daughter can- 
not claim the one-fourth share from her 
mother even though the mother marries 
again. That ie, what on9 would ex peek the 
rale to be if, as I have suggested, the right 
to claim on the re-marriage of the surviving 
parent is merely the right of the auratha who 
has been ousted from the deceased parent’s 
place to leave the family and take away the 
guratha share which vested in him or her on 
the death of the parent; but the question 
whether or not.that suggestion represents 
the law as it is does not arise for decision on 
this reference. 

The following passage in the case of Nga 
Lu Daw v. Mi Mo Yi (<o) is pertinent to the 
present enqairy: “The eldest eon is generally 
but not necessarily the auratha son. The son 
who ia oase his father dies or b 900 meB in. 
capacitated is competent to take hi3 plaoe. 
ia the family is the auraihi son. If the 
eldest son be blind or otherwise incapacitated 
his younger brother, if competent, is the 

auraihi son.Coossqueutly, until tha eldest 

son reaih 93 the age of discretion there ean 
be no auratha son in the family. Again, 
tboagh the eldest Boa caonofc claim one- 
fourth of the estate from hU father on 
the death of bis mother he can claim that 
share from his mother on the death of his 
father bocauie he then takes his father’s 

place in the family.If competent tore- 

plaie his father in caie of tha latter’s death 
he become) the auaiha son as soon as ha 
becomes so competent anl doa3 not have to 
wait till his father’s death to attain that 
position.” With all this I entirely agree, 
ft Q d I would add tha , ia my opinion, similar 
principles apply alio in the cue of a daughter 
if she and not a sou is the eliest-born. 

In Maung Po Hman v. Maung Tin (1) the first 
bora child wai a daughter and there was 
one y ounger coild, a soa. An adopted sou of 
the daaghtor olaimei to share equally with 
the son on tho ground that the daughter 
being the eldest born child was auratha. This 
Court, followiog Po Zan v. Maung Nyo (2), 
hell tut, besauee there.was a sou. 
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daughter «ou!d be auratha. In my opinion 
that deeisior, like the one on which it was 
based, was mistaken in so far as it held that 
younger sons oust eldest daughters, but I 
agree with the statement that “ there is no 
authority for treating one son as the auratha 
entitled tc claim a fourth share on the death 
of the father and in the same family allowing 
the children of an eldest eon or daughter who 
predeeea6ed the parents special treatment 
at the time of ultimate partition, ” and 
that it cannot be held “ that the children of 
an eldest son or daughter who predeceased 
the parents are entitled to a preferential 
share except when eu>h eldest son or 
daughter at the time of his or her death 
was the auratha child, t. e., had attained the 
complete status of aurot ia, ” 

The Pall Beech case cf Maung Slice Fo v. 
Mitng Eein (42) is interesting for the pur¬ 
poses of the present refereooe ODly, because its 
suggestion that the auratha has an option 
and can either claim the ore foarth thare 
or wait till the death of both parents and 
come in with the other children seems to 
have since been overruled by the Privy 
Council in the caee of Maung Tun Tha v, Ma 

7hit (43). 

In Maung Kyi Blairg v. Ma Btu (44) where 
the claim of an auratha son to a quarter 
share on the death of his father was contest¬ 
ed on the ground that the quarter share 
could only be claimed when the mother 
married again, it was held that the auratha 
son can get the quarter ehare whether the 
mother marries again or not. That view is 
clearly in accordance with the Dhammathots. 

In the Full Bench reference, Ma Sein Ton 
V. Ma Son (45), the right of an eldest daughter 
to get certain property cn the death of her 
father, which right, as I have said, I believe 
to he obeolete, was resurrected, and it was 
said that, “subject to aDy claim by the eldest 
son to certain specified properly and to a 
quarter share of the joint prcperty and aDy 
claim by the eldest daughter to certain 

(42) 27 Iud. Cus, 632; S L, B. It. 116; 8 Bur. L. T. 
°5. 

(43) 381ml- Cas. 800; 9 L. B. It. 60; 19 Bom. L. It. 
nui. 15 A. L. J. 96; 32 M. L. T. 71; 21 M. L. T. 97; 21 
C \V. N. 627; 44 C. 379; 26 C. L. J. 109. 10 Bur. L. 
T. U8: 44 l. A. 42 (P. C.). 

(44; 30 Iud. Cus. 640; 8 L. 13. It. 189; 8 Bur. L. T. 

164. 

(45) 30 Iud. Ca*.'688; 8 L. B. R, 501; 8 But. L, T. 
203. 


specified property, a Burmese Buddhist widow 
has an absolute right of disposal over the 
whole of the joint property of herself and her 
late husband as against the children of the 
marriage,” or, a9 it was put by another of 
the learned Judges : “On the death of one 
parent the surviving parent inherits all their 
joint property: if, however, the eldest son or 
daughter is grown up, he or she is entitled 
to aertaio specified property of the deceased 
and in the case of the eldest 6cn to a cne- 
fourth share of the bulk of the estate.” The 
first of these sta'emsnts, which according to 
the head-note was the ruling of the Fall 
Bsncb, clearly has a basis in the Dhammathati 
and may, I thick, be taken as orreot subject 
to the qualification that, in my opinion,; the 
rights of both the sou and the daightar to. 
certain spscified prop9rty are obsolete, bub 
the second statement of the law is obviously- 
too generally expressed and is, in 1117 opinion, 
mistaken if it meats that on the death of the 
mother an auratha daaghtor h not entitle I to 
one-foarth of the joint eztate. ' 1 

The rights of grand children again t*rose 
for consideration in Chan Tha v. Mi Mai ryu 
(46), in which my learned brother Maun? 
Kin, J., followed Fo iein v, Fo Min (25) 
and Ma Kyi Kyi v. Ma Thein (17), and held 
that the sod of an eldest child, "4 bod who 
predeceased both his parents, wa 9 entitled 

4 

to share equally with his father’s younger 
brother. 

The oase of Maung Tun Tha v. Ma Thit (43) 
is important because in it the Privy Council 
overruled the decision of this Court in the 
same case [Afa Thit v. Maung Tun Tha (38)] 
and held that what the auratha son becomes 
entitled to on the death of his father is 
a definite one-fourth part of the estate and 
that he is entitled to claim that one fourth 
part within any period that is not outside 
the period fixed by Arliole 123 of the Indian 
Limitation Act, 

According to these rulings the present 
state of the case-law would eeem to be as 
follows : — 

(1) WfceD the eldest-born child is a com* 
petent son, he is on the death of his 
father entitled to a one-fourth share 
in the parent’s estate and that 
one-fourth share vests in him from 


(43) 33 lad. Cus. 127; 9 Bur, L. T, 95, 
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the date of his father’s death. For 
the purposes of the pre»ent reference 
it is unnecessary to enquire whether 
Burmese Buddhist Law in thi3 con¬ 
nection makes the distinction be¬ 
tween ‘‘jointly acquired” and 
** separate” propsrty which has been 
recognised in other connections, and, 
if so, whether the eldest-born child, 
if a competent sod, has any right 
to claim a specific share in the 
father's or mother’s separate prop¬ 
erty, but it may be noted that the 
ruling* tend to confine the share to 
the “ jointly acquired property ” 
while the Vhammathats generally 
seem to make no distinction between 
joint and S3parate property. 

(2) When the elde3t born child is a com¬ 

petent danghter and there are no 
soos, that daughter noa tfce death 
• of her mother entitled to a similar 
onefurih share in the estate. 

(3) When the eldest born child is a 

competent daughter and there are 
sons, as in the present case, this 
Court has hitherto held that the 
danghter is not entitled to the one- 
fourth share. That dec : sion or 
rather course of decisions I believe 
to be wrong and J wculd overrule 
it. It is, io my opinion, contrary to 
the Vhammathats from Vtlasa and 
Wagaru to Manugye and Attasan - 
Jthepo , and it is based on what I 
consider to be an unwarrantable 
assumption that in the paseages 
where the Vhammathats award the 
quarter share to a daughter they 
must be considering a case where 
there are no 6000 . That assumption 
seems to be founded on certain 
passages in a few Vhammathats 
which record archaic rules taken 
from pre-Buddhistic Law Books and 
is contrary to the strong tendency 
towards equal treatment of the 
sexes which is 60 marked a feature 
of the same Vhammathats where 
they disregard the ancieut rales 
and are, therefore, almost certainly 
influenced by Burmese Buddhist 
customs. The rules in Manugye on 
this point seem clear, and there is 
pokbing in them to suggest that 


in the rale giving to the eldest 
born child if a competent daughter 
the quarter share, only the case of 
a family in which the<re are no 
sons is considered. Th e ■ Attasan* 
khepa t in my opinion, makes the 
oontrary perfectly clear, since in 
the passage dealing with the eldest 
daughter’s claim it refers to younger 
“sons and daughters.” I would, 
therefore, overrule the decisions to 
the effect that sons are preferred 
to daughters and would hold that 
where the eldest born child is a 
competent daughter she is auratha 
and is on the death of ber mother 
entitled to tbe quarter share whether 
there are youDger 8'.n3 or not. 

(4) When the eldest-born child is a 

competent son and the mother dies 
or when the eldest born child is 
a competent daughter and the 
father die’, such son or danghter 
cannot claim the quarter share. 
So far 83 Upper Burma is ioDcarned 
the first part of this proposition 
is supported by Nga Lu Daw v. Mi 
Mo Yi (6) and the second by Mi 
The 0 v Mi Swe (5) and Mi Hlaing 
v. M» Thi (41). So far as Lower 
Burma is concerned the cases of 
Ala Min Tha v. Afa Naw (32) and 
Maung Po Lat v. Mi to Le (29) 
may be taken as supporting the 
rule in respect of the daughter, 
bat I do net think that either as 
regards the son or the danghter 
the law on this point can be regarded 
as having yet been definitely settled. 

(5) As for the rights of graod-ohildrea 

it was held in Afa Su v. Afa Tin 
(26) that the auratha son’s children 
are entitled to tbe special share 
allotted to them in the Vhammathats 
aDd in Afa Ein Thu, v. Maung Hla 
Dun (15) that the auratha daughter’s 
children were similarly entitled while 
in Maung Po Hman v. Maung Tin (I) 
it was said that it is the children of 
the auratha as snob, whether son or 
daughter, who get the special share, 
I think, therefore, that it may now 
bs taken as settled law that it is 
the children of the auratha as 
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who are entitled to preferential 
treatment. 

In the light of the conclusions to which the 
above consideration of the Dhammathats and 
the case-law has led, I woold answer the 
questions referred as follows :— 

(1) The eldest-born child who is com¬ 

petent to take the placs of the father 
or mother acquires the status of 
aurdtAaoD becoming socompetent and 
•an acqaire that status before the 
death of either parent. 

(2) If the eldest-born chili is a daughter 

and reaches an age at whioh she is 
oompetent to lake her mothers 
plaie, no son c*n become auratha 
either before or after his father’s 
death. 

(3) The sfcatui of auratha in no way 

depends on the death of either 
parent. The eldest born competent 
child is auratha in any case. 

(4) There can never be two aurathai in a 

family. If a son or daughter dies 
after acquiring the status of auratha , 
there is no auratha in the family. 

(5) Sons are not as 8Dch preferred to 

daughters as auratha. If the eldest 
born child is a son and is competent 
he is auratha, If the eldest-born 
child is a daughter and is competent 
she is auratha, 

(6) In a family where the eldest born 

child is a daughter and is compe¬ 
tent, there can b9 no auratha son and 
there can be no son whose children 
have a right to preferential treat¬ 
ment in the division of the parents’ 
estate. 

(7) If the eldest-born child is a daughter 

and is competent she is auratha and 
as auratha can on her mother’s 
death claim from her father a quar¬ 
ter share of the estate. Jf she dies 
before becoming entitled to that 
share, her children have a right to 
preferential treatment in the divi¬ 
sion of the estate. 

Duckworth, J.—I agree with the jodg. 
ments of my learned brother?, MauDg Kin 

and Hoald, JJ. 

Since they very largely, though on better 
0 neidered and more ample grounds, arrive 
£ the same -opinion bs I did in my separate 


Order of Reference, I need write very little 
more. 

After weighing the Dhammathats quoted, 
and the use of the words therein, my con¬ 
clusion is that “aurafAa” (a very loosely need 
term), means nothing more than 'eldest 
legitimate issue, male or female.” The term 
has beeD much misused, since it does not 
necessarily follow that thB ohild who is 
auratha % whilst both parents are alive, will be 
the ohild who can obtain a one fourth share 
on the death of one parent. This depends 
on the 6ex of the parent who dies drat. At 
the same time I consider that 1 fell into an 
error in my Order of Reference, when I 
stated that, until one parent died, there was 
technically no auratha. There is, and the 
auratha then is the eldest child, irrespective 
of sex, legally begotten, who is of age and 
oompetent. 

I will take, as an example, the following 
family— 

1. Daughter, 

2. Sen, 

3. Daughter, 

4. Son, all legally begotten. 

The eldest issue is female. Then, whilst 
both parents are alive, she is, if of age and 
competent to take her mother’s place, the 
auratha. If the mother dies first of the two 
parents this eldest daughter is entitled to the 
one fourth share,-and no question then arises 
of a right of representation for her family, 
if any. If, on the other hand, the father dies 
first of the two parents, then the eldest 
daughter, though auratha , cannot claim the 
one-fonrth share, which lapses, neither can 
the eldest son succeed as auratha. If the 
eldest daughter, after attaining majority and 
competency predeceases her parents, then her 
issue alone is entitled to preferential treat¬ 
ment, in comparison with the other grand¬ 
children, when both of t.be parents have 
died. On the other hand, if thB family con¬ 
sisted of:— 

(1) Sod, 

(2) Daughter, 

(3) Sod, 

(4) Daughter, all legally begotten, theD, 
whilst both parents are alive, the eldest son, 
if of age aod competent, would b 9 the auratU, 
and if the father died first of the two parents, 
he would be entitled to the 039 fourth share. 

If the mother diad first, than this eldest soa 



INDIAN OASES, 


Vel. LXVIII] 



MA.UIG UK MRS. KIRKWOOD. 

could not claim that one-foirth share, which 
lapses. Again, ii this eldest son, after he had 
attained majority and competency, predeceas- 
ed both parents, hia issue alone would be 
entitled to preferential treatment. 

This, I think, renders the position 
•lear. 

The point ia tha*, if a son is not the first¬ 
born child, he can never be auratha , unl993 
the eldest child dies before reaching majority 
or competency, and then only when the 
eldest ohild is a male. It is very doubtful, 
whether, according to the Dhammthats 
another can besome aurntha in place of the 
deceased eldest daughter. There is some 

authority for a brother sueoseding a brother, 

but not for tbeeonverso case,—and then only 
in relation to the one fourth share. Hera I 
must point out that I ean find nothing in the 
Dhammathats regarding “ the eldest surviv¬ 
ing children ” being recognised as aurathi, 
so as to claim the one-fourth share. 

Amongst the Burmese people, generally, 
there is no donbt that the eldest legitimate 
ohild, whether it be a son or daughter, is 
regarded as taking the plaos of the parent 
of the same sex, when that parent dies. 
The saying “ Itko gyi hlyin api aya : Ama 
gyi hlyin omi aya " is to my knowledge, 
in sommou use, especially in the old 
Royalist Districts of Upper Burma, such 
' as Mandalay, Shwebo, Kyaukse, and 
Meiktila, and this is a very strong 
indication, as pointed out by Mr. 

May Ouug on page 223 of his work on 
Buddhist Law, of what general popular 
opinion is. Moreover, this opinion was no 
doubt that of the late Kinwun Min Gyi, U 
Gaung, when he compiled the Attathankhepa 
Dhammathat , and thsrefore, this expression 
of his opinion on the subject should carry 
due weight, inasmuch as he was a great 
scholar in regard to the Dhammathits, and 
was possessed of the widest koowielg3 of his 
fellow-oountrymen. 

It must be borne in mini that, in dealing 
with Baddhbt Law, which was ao effort to 
purge and improve Hindui*m, we must dis¬ 
abuse our minds of such ideas of the “ aurasa ” 
Bonas emanate from that Religion and Law. 
The poaithn of women, as suoh, is entirely 
different under Buddhist Law, and shows 
a great advanae on Hinduism. This alone 
should be sufficient to plate us on our guard. 
It ia to be noted, too, that in Burmese house¬ 


holds, the eldest daughter, when the eldest 
child, holds a particularly influential posi* 

tion, , • 

In regard to the former opinion that the 

Dhammathats regarded the son as being 
superior to the daughter, it is clear that 
the sections referred to, more especially 
Bastions 140 and 150, deal with distributions 
of estate, after both parents have passed away. 
and such rules have been disregarded by thiaj 
Court when it held that the estate should be 
distributed in e^ual shares. Moreover, 
these and other sections do not, so far 
as I can find, give the son a larger share than 
the daughter, unless he ia actually the 
eldest born ohild of the family. In this 
respest, I am in agreement with Maung 
Kin, J.’s opinion, and consider that, inaimush 
as it ia clear that the Dammathats contem¬ 
plate the eldest child, when a daughter and 
competent, even in a family consisting of 
sons and daughters, being entitled to a 
one-fourth share on th9 death of the mother, 
the matter ia concluded. In this connec¬ 
tion too, I think that Mr. May Oung ia 
right, when he suggests that sections 2 
and 3 and sections 4 and 5 of the Manuhye 
muat respectively be read together. The 
first pair of sections then deal with what is 
to happen on the death of the mother and the 
second pair of sections with what is to taka 
place upon the death of the father, in eaoh 
case, of course, before the other parent. 
Further, the History of the Law on the 
subjest, (dealt with admirably by Mr. 
May Oang on pages 221, 222 and 223 of 

his work! is c’early in favour of a female 
a%rdtha , when the female parent dies first 
and the eldjat issus of the marriage is a 
daughter. 

In regard to the children of th9 ellest 
child who predeceases his or her parents, after 
reaching majority and competency, it seems 
that, according to the Dhammithiti, only the 
eldest grand child (Mys U or Auntha Mye) 
cm, strictly speaking, obtain a preferential 
share, bat this quesiion is not now bsfore 
ui, and the case? of Ma Kyi Kyi v. Ma Thnn 
(17) and Ma Su v. Ma Tin (26) r^qiire no 

discussion in this connection. 

It is ptriectly clear that section 163 of 
the Digest applies to fainiliee consisting of 
both sons and daughters, and Twomey, J. 
fully recognised this iu Afa Bin Thu's 
caie (15) wheu he remarked “ The 
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textB sited in seotion 163 give the issue of 
the eldest daughter a share equal to that 
of the youDgest of bis aunts, and there 
te-ms to be no autho r ity for holding that these 
texts rpply exclusit ely to families consisting of 
daughters only” It i9 to be regretted, perhaps 
that he overlooked thip, when dealing with 
the oa66 of Maung Po Hman v. Maung Tin (l). 
As a matter of fast, tbe>e texts, when read 
in the Burmese, make it slear that they 
do not apply solely to families consisting of 
dauchters. 

I 'would reply to the questions referred in 
the same manner as my learned brother 
Maung Kin, J, 

Robinbox, 0. J.—I sonsur in the replies 
proposed by my brother Manng Kin. 

It ir, no doubt, (rue that the queUiona 
referred were too widely stated but this 
arose from several oauaes. The appeal 
was based on, and argued a^ involving, the 
position ard rights of an Ora*a. Plaintiffs 
oould not slaim a preferential share as 
being the children of the eldest child and 
thus the appeal oantred round the qaedtion 
of the Orasa ; whether a eon always was 
preferred as Ora^a to a daughter even when 
the latter was tie eldest child and whether 
the question as to wbish would ultimately 
besome the Orasa would depend on whieh 
pa-ent diod first. The authorities ahn were 
confused and the true meaning of Orasa 
had not lean slearly undersold, the term 
beiDg loosely ured in mrre than one sense. 
The result of this Referents will.it is hoped, 
•lear up many points that were in doubt. 

The appeal will now be put down for 
disposal in aosordanc3 with the findings of 
the Full Bensh. 

0. D. 

Order accordingly. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 2428 

rv 1Q1Q 

February 10/l922. 

P resent: —Mr. Justus Suhrawardy and 
Mr. Justice Cuming. 1 
SH1B CHAoDRA *INGBA and om-hib 

DEATH BIS BIIU AND LEGAL BEPRESENTATlYEf, 

SUDHANYA KUMAR SINGH A 

and oi her*— Defendants Noe. 1, 2, 5, 

6 and 7—Appellant 1 ! 

versus 1 

GOUR CHANDRA PAUL and othebb— 

Pl*INT) FF AND OTHER!— DEFENDANT! 

— B«»PO DENTS. 

Appeal, second—Finding of fact unassailable—‘Evi¬ 
dence—Burden of proof, qiMxtion of, when immaterial 
—Attested ..document, mode of proof of ■ Rule inexor¬ 
able—Document used for collateral purpose , if can 
be proved in the ordinary way —Evidence Act (I of 
1872J, 68. 6<*, 69, 70, 'll-“Evidence admitted without 
objection, admissibility of, when can be challenged at 
later stage of the litigation 

A finding of an Appellate Court which is based on 
a consideration of the evidence in the case is unassail¬ 
able in second appeal, [p 88, col, 2 p. 8 U , col 1.] 

The question of oraas of proof loses its importance 
when both parties to a litigation have adduced evi- 
dence in support of their respective cases and the 
Court, on an examination of suoh evidence, shifts the 
burden of proof from one party to the other, [p. 88, 
ool. 2.] 

Krishna Kisor De v. Nagendrabala Chaudhurani, 86 
Ind Cas. 694; 34 C. L. J. 333; 25 C. W. N. 9*\ fol¬ 
lowed 

The strict mode prescribed in seotion 68 of the 
Evidence Act of proving an attested document 
applies not only to oases where the doonment is 
attempted to be enforced to prove the legal right 
or relation it creates, but also to a case where such 
document is sought to be proved for a collateral 
purpose [p 88, col. 2.1 

Manners y.Paston 1 Leach. C, C. 174, followed. 

The law, as laid down in section 68 of the Evi¬ 
dence Act, is imperative and does not, on the faoe 
of it, admit of any relaxation except in the cases 
provided in seotions 69, 70 and 71 of the Act. [p. 69, 
col. 2.] 

The rigour of the English Law on which 
section 6^ is founded has been to a certain extent 
lessened by the proviso as contained in seotion 
70 of the Evidence Act, [p. 90, col. 1.] 

Tofaludii Peada v. Mahar Ali Shaha , 26 0. 78; 18 
Ind. Dec (N. 8 • 654, Shamu Patter v Abdul Kadrr , 
81 M. 2.0! 18 M. L. J. 219; H M. L. T. 300 and Shamu 
Patter j Abdul Kadir, 16 Ind Cas. 250; 35M. 607; I® 
0. VV. N. lMiPi 28 M. L. J. 821.12 M. L. T. 38^; <1912) 
M. W, N. 935; 10 A L. J. 259; 14 Bom. L. R. 1084(16 
C. L. J. 596; 39 I. A. 218 (P. C ), referred to. 

Obiter. —Whore a piece of evidence uot proved in 
the proper manner has been .admitted without 
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objeotion, it is not open to the opposite party to 
challenge it at a later stage of the litigation. But 
where evideno* has been received without objeoton 
in direct contravention of an imperative provision of 
the law, the principle on which unobjected evi¬ 
dence is admitted, be it acquiescence, waiver or 
estoppel, none of whioh is available against a positive 
legislative enactment, does not apply, [p. 90, col. 2.1 
Harelc Chand v. Bishun Chandra, 8 C. W, N. 101, 
followed. , 

► 

Appeal against tbe decree of the Addi* 
tional District Judge, Noakbaly, dated the 
13th of August 1919, affirming that of the 
Mnnsif, Second Court at Sudbararo, dated 
the 19th of November 1917. 

FACTS appear from the judgment. 

Babn Jitendra Kumar 8en Oupta , for the 
Appellants.—The facts of the ease are shortly 
these. One Ramsundar Pal died in 1893, 
.leaving seven eons.—Kasinath (husband of 
defendant No. 4), Sambhu (father of plaint- 
iff No. 3), Goar (plaintiff No. 1), Rajthander 
(plaintiff No. 2), Jaychandra (father of 
defendants Nos. 9 and 10), Kali and Harish 
•and one grandsor, Chandramoban (father of 
defendant No. 8), by a predecersed son. 
Dnrirg Ramsunder’s lifetime, the howla 
right of properly No. 1 in dispute was 
purchased in the name of Kasinath in 1872. 
The superior interest of the howla* viz., tbe 
tnlul a right was also purchased in the name 
of Kasinath in 1872 and sime then the howla 
merged in the taluk. The plaintiffs brought 
this suit for deslaration of title and recovery 
of possession alleging that tbe property 
etaiding in the name of Kasinath was the 
joint family property, acd that after Rbiu* 
suDder’s death a dispute having arisen about 
it among the members of the joint family, 
there was an amicable settlement by virtue 
of whioh Kasinath retained, out of the prop¬ 
erty, a tank and ditches in his actual pos¬ 
session but the remaining lands were settled 
with hie brothers, aod five jotei were thus 
created. The plaintiffs’ ces9 was that the 
disputed land was within their jote , and 
defendant No. 4, widow of Kasiratb, on the 
allegation that it was self-acquired property 
of Kasinath and on assertion that no j ote 
under the taluk was created, executed a 
usufructuary mortgage of the property to 
defendants Nos. 1 and 2 who, upon taking 
the mortgage,cbpofsessed the plaintiffs from 
the disputed property. The plaintiffs also 
claimed 4 annas share in the superior right 


over the iote by purchase from Kasinath, 
The first Court held that the property in 
dispute was self-acquired property of Kasi¬ 
nath and aim fonnd that no iote was created 
under the taluk by Kasinath and dismissed 
tbe plaintiff’s suit with regard to possession 
cf property No. 1 in jote right but deslared 
the plaintiffs’ 4 annas undisputed title to the 
taluka interest obtained by them by purchase. 
On appeal the Judge held that the property 
No. 1 having been purchased in Kasinath’s 
name while Ramiunder and his sons were 
living jointly, it must bs presumed to be 
the joint property of all and defendants must 
show that Kasinath had separate funds from 
whish the property was acquired. In this 
view the suit waa detreed. The defendants 
in support of their cuse prod need two mort¬ 
gage-bonds executed by Kasinath and his 
widow showing that there was no jote under 
the taluk. The learned Judge held that 
the deeds not having been proved by attest¬ 
ing witnesses were not admissible in evi¬ 
dence. Hence the present appeal is by the 
defendants. My sontention is that as the 
parties are governed by the Dayabhaga Sshocl 
of Hindu Law, there ccild be no joint family 
between father and son and there could be 
no presumption in this case that the prop¬ 
erty acquired in the name of Kasinath was 
the joint family property of Ramsunder and 
his sous. Refers to Sarada Vrosad Bay v. 
Mah'-nanda Ray (1), Rama Nath Ohatterjee 
v. Kusum Kamtni Debt (2). The lower 
Appellate Court has wrongly laid the onwc 
of proof on the dsfendants. Next, the learn¬ 
ed Judge was wrong in holding that the 
mortgage-bonds produced by ns are inad¬ 
missible iD evidence on the ground that no 
attesting witness bad been examined. No 
objection had been taken against the ad¬ 
missibility in the first Coart. The docu¬ 
ments, according to plaintiff, not being per te 
inadmissible bat admissible only after certain 
preliminaries i e., examination of attesting 
witnesses were performed, the objection could 
not bs taken except in the first Court. Refers 
to Ambar Alt v. Lutfe Alt (3), Prtya Nath v. 
Mahendra Kumcr [Durga Tarim Ghosel (4). 

(1) 81 C. 448. 

(2) 4 C. L. J. 66. 

<,3)41 Ind.Cag. 116; 21 C. W. N. 996 at p 1001; 
45 C. 159; v5 C. L J. 619. 

i 4> 10 Ind. Cas. 376; 14 C. L. J. 678; 16 C. W. N. 
317. 
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Next, the documents are not even attempted 
to be proved for the enforcement of mortgage 
but for collateral purposes, e g. % for proving 
Feme statements in the deeds. Though no 
attesting witness bad been examined they 
are surely admissible for sash purposes. 
Refers to TofaJuddi Peada v. Mahar Ali 
Bhaha (5), Pulaha Veetil A {uthalakulangara 
Kuvhu Moidu v. Thiru'hip&lli Madhava Msnon 
(6), Qangadhar Qostcami v, Nidhiram (7). 

! ScHRiWARbY, J.—Has the exclusion of the 
documents affected the ca»e on its merits Pj 

It is cot possible for this Court to say 
wbat effect the inolusion of the evidence 
would have on the mind of the learned Judge. 

I submit the case should be remanded. 
Refers to Bumttra Kutr v. Ram Hair 
Chowbey (8), Wcodroffe’s Law of Evidence, 
921, 929. 

Babu Asiranjan Ohatterjee , for the Re¬ 
spondents.—So far as the question of the 
presumption of jointness is concerned, the 
findirg is tbat Kaeioath tad no property of 
hi? own. The presumption ia reail/ one of 
fact and not of Uw. Then a* regard* the 
admissibility of the mortp age-bonds, reition 
6 b of the Evidence Act is imperative before 
they could be put in evidence. I submit 
the positive prcvirions of law must be ful¬ 
filled. I submit the documents can be looked 
into by this Court to see whether their ex¬ 
clusion has affected the merits. 

Babu Jitendra Kumar Ben Qupta replied 
in brief. 

JUDGMENT. —This appeal aiisei tu) of 
a suit for the recovery of poss9?sion of 
certain properties described in the plaint on 
establishment of the pla-’ntiff'a title thereto. 
The fads of the cases which are rather 
somplitated are fully fet out in the judgment 
of the lower Appella'e Court. The Court 
of first instance gave the plaintiff j a partiol 
decree by declaring the taluka right of 
pWntiffs Nob. 1 and 2 in four anna* share 
of the land9 described as properly No. 1 
in the p’aint and the osat rv.yaii title of 


(ft, 2G C. 76; 13 Ind. Dec. (n. s.) 054. 

Mi 1 Ind. Can. 1; 82 M. 410; 19 M. L. J. 5S4. 

(7. 2 1 C. W. N. xevi (90) notes. 

57 Ind. Cas.'6'r Q P. L- J. 410; 1 p. L. T. 702 { 

(1921) Pat, 17. 
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the plaintiff! to eleven annai four gondcH 
share of property No. 2 and dismissed the 
plaintiff’s claim with regard to the rest 
of the properties in suit, On appeal the 
lower Appellate Court modified tfao decree 
of the first Court by declaring plaintiffs 
:ote right under defendants Nos. I, 2 and 
4 in property No. 1 and granting them 4 
decree for hhas possession of tbat property, 
and in other rerpeots upheld the decree of 
the first Court. Severe 1 objections have been 
taken to the findings of the lower Appellate 
Court some of which, in our opioior, do not 
rtand scrutiny. The points that require 
serious consideration are : that the 

Couit of Appeal below has erred in holding 
that the family being joint and Rarasunder 
with his seven surviving sons including 
Kaarnatb living in joint mefs, the property 
must be said to be the joint properties of all, 
tbat the defendants must show tbat Kasi- 
nath had a separate fund of bis own from 
which be acquired this property and Ithat 
hence the presumption is that it was joint 
property of the joint Hindu family of Ram- 
sender ard his sons It is argued that as 
the family was ore governed by the Daya- 
bfcaga School of the Hirda Law, such pre¬ 
sumption ought not to have been raised and 
the buiden cast upon the defendants to 
preva tbat the property was purchased with 
the fands of Kasina'b, in whore name it 
stood. It is dear from the perusal of (be 
judgment that the 1 arned District Judge 
od an examination cf the cral evidence has 
found that the property was purchased in the 
name of Kasinalh, as he was the ablest acd 
most inti lligcnt of Ramsunder’s sons, and 
in consideration rf the fac's and circum- 
etanees of the cass he has demanded proof 
from the diferdants tbat the property was 
pnrcba c ed by Kasinalh out of his personal 
fund. The question of enut lores its im* 
poilarce when both parties have adduted 
evidence in lupport of their respective cases, 
And the Court, on an examination of such 
evicercr, shifts the burden of proof liem 
cne parly to the otter Th s must be more 
so at the appellate stage : Krishna Kiicr 
le v. NcQe* drcbala Chaudhurani (9), The 
finding ot the learned Judge is baaed on a ccn- 


19) 66 Ind. Caa. 694; 34;C.»tL. J. 333; 26 0. W, 
942. 
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sidtration of the evidence in the case and is 
unassailable in sernnjd appeal. 

The second point is of some importance. 
The Court of first instance admitted in evi¬ 
dence two mortgage-bond?, Exhibits A and 
B, without objection by the plaintiffs. These 
documents were executed by Kasinath and 
bie widow, defendant No. 4, in which it is 
stated that the mortgagors had not treated 
any subordinate interest or eneumbered the 
property in Buifc which they mortgaged by 
those deeds. The doiuments were proved 
not by any attesting witness to them, but 
by evidence of persons wbo identified the 
signatures of the executants. The plaintiff j 
claim in this suit jctss created by Kasinath 
under bis taluka right ha property ftp. 1. 
It was attempted to show by theee docu¬ 
ments that sometime ago, te., in lhOO and 
1912 Kasinath and hi9 widow made state¬ 
ments to the iff set that they tad not created 
any 6uoh subordinate interest in the prop¬ 
erty. Considering the oirsoinstances under 
which these statements were made it is 
doubtful if these admissions are admissible 
in evidenoe under sestion 13 of the Evident© 
Act in favour of the persons wbo made them 
or those claiming under such pereoas. But 
in view of our decision as to the documents 
having keen l’gally proved it is rot neies- 
sary to dimss the matter further. 

Section 59 of e Transfer of Property 
Ast requires a moitgage-deed to be attested 
by two witnesses and lestion 68 of the 
Indian Evidence Act enac's a» follows :— 

" If a document is required by law to be 
attested, it shall not be used as evidence 
until one attesting witness at least hai been 
called fer the purpo e of proving its exe¬ 
cution, if there be an attesting witness alive, 
and subjest to tfce process of the Court and 
capable of giving evidence.” The only 
exseption to this imperative rule is laid 
down in ssstion 70 of the Evidenoe Act to 
the iff >ot that the admission of a party to 
an attested document of its execution by 
himself shall be sufficient proof of its exa- 
•ntion as against him. In the preseat case 
there is no pro if that there ic m attesting 
witness to these doouments alive or avail¬ 
able In tfcege oi'oumstancer, it is evident that 
the provisions of section 68 of the Evidence 
Act have not been complied with aod the 
documents not legrllz proved, it is «on- 
toodid for the appellant that the strict mode 


of proof prescribed in seotion 68 of the. 
Evidence Act applies only to oases where 
the* document is attempted to ba enforced 
to prove the legal right or relation it create?. 
But in a case where snob document is sought 
to be proved for a collateral purpesa, it may 
ba proved by the ordinary law laid down 
for proof of a document aa a pieoa of evi¬ 
dence. We do not think we shoull give 
effect to this contention. The law, as laid 
down in ssstion 68, is imperative and does 
not, on the face of ir, admit of any relaxation 
except in the cases provided in sections 69, 
r > 0 and 71 of the Evidence Act. Section 68 
of the Evidence Act is based on the English 
Law on the point which is thus stated in 
Taj lor on Evidence, 11th Edition, page 1230, 
section 1843. The general rule, which 
requires the production of an altasticg wit¬ 
ness, when the validity of an instrument 
depends upon its formal attestation, is so 
inexorable that it applies even to a cancelled 
or a burnt deed, as also to one, the exe. 
cution of which is admitted by the parly 
to it and that, too, though such admission be 
deliberately made, either in open Court or 
in a Enbsequent agreement or even in a sworn 
answer to interrogatories delivered to the 
party in the cau-e, A paity in a cause, who 
is called as a witness by his opponent, cannot 
be requiied to prove the execution by himself 
of an instrument, to the validity of which 
attestation is requisite, so long as the attest, 
ing witness is capable of being tellsd. So 
also the attesting witness mu=.t be called, 
though subsequently to the execution of the 
deed he has become blind, and the Court 
will not dispense with bis presence on 
account of illnes-, however severe. If the 
indisposition of the witness te of long, 
standing the party requiring his evidence 
should have applied for power to examine 
him before a Commissioner cr Examiner, 
and if he be taken suddenly ill a motion must 
be made to postpone the trial.” 

Section 1:544, page 1231.—“The role is 
equally appliaable, whatever be the purpose 
for which the inatinment is produced.” 

This statement of the law found judicial 
recognition in the case of Manners v. Fasten 
(10), in which Lord Alvanlcy clearly laid 
down that the rule of law fas codified in 


( 0) 1 Leach. C. C, 174. 
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eestion63of the Indian Evidence Act) ie 
not confined to eases where the attested 
instrument was the ground o! aetion but 
that it applied also te casas where it was 
u *ed in evidenee for collateral purpose?. 
This view is also supported by the imps 
rative and stringent wording of action 68 
whiih does not permit the use of toe in¬ 
strument as evidence for any purpose what¬ 
soever unl9S8 and until it is proved in strict 
accordai cs with the provisions of the section. 
The rigour of the English Law on which 
the present testion h founded ha3 besn to a 
terla'n extent lessened by the proviso as 
contained in section 70 of the Evidence Act. 
The enactment of this proviso, to onr mind, 
cleanly indicates that the Indian Legislature 
intended to provide only one exception to 
this !l fl xible rale and no other. 

It h{ sheen argued on the authority of 
Tofululdi Peada v. Mahar All thaha (5), 
and other oasee of this and other High 
Courts that a mortgage.deed though not 
enforce! le as such has been used as evidence 
and p'oved in the ordinary wiy to endorse 
a personal covenant to pay. In all these 
cases the bond was not attested in accord¬ 
ance with sestion 59 of the Transfer of 
Properly Aft ard hence it was not treated 
as a morlgage-bond, but given effect to as a 
simple money bond. These cases, therefore, 
do not support the position taken by the 
appellants. We have not been referred to 
aoy case where a mortgage-bond properly 
atles ed, though cot proved in conformity 
with seation 68 of the Evidence Aft, was 
received in evidence to prove the personal 
obligat : on treated thereby. For the con- 
trary view we have the authority of the 
case of Shamu Patter v. Ablul Kadir (11). 
Tbeea'e was taken to the Privy Council 
wbioh affirmed the decision of the Madras 
High Court in Shamu Patter v. Abdul Kadir 
(12) The point whether such a document 
•onld he used as a bond was negatived by 
the Madras High Oonrt; it was nrged ly 
Counsel for the appellant at the Bar of the 
Privy Council hut was presumably not 
pnssed end there is no direot 6nd-*ng of the 


M 21Ssl8M.L.J.21fl s 3M.L.T.800. 
i Hi 1 ml C us. 2t0s3» M. 607: IOC. W. N. 

M U .1. T2I; 12 U. L. T Wb; (1912, M. 
w s ‘ 3o; 10 A 1< .1 25P; 14 Bom. L. R. 103 Aj 10 C. 
L J. COO; I A.2ia(P.O.). 


Judisial Committee on this question though 
the dismissal of the suit indicates that in 
their Lordships’ opinion there was no 
ground on which the plaintiff in that case 
was entitled to any relief. It is farther 
noticeable that in that case the deed in suit 
was admitted by the executants and the 
contesting defendants in the -pleadingf* 
wbioh fact assumes importance with refer- 
enee to the next question raised before us 
by the appellants. ■ ; 

It is further argued in this connection 
tlat the plaintiffs were not competent to 
object to the admiseibility of the mortgage- 
bonds in the Coart of Appeal below as .they 
were admitted without objection in the 
first Court. It is not clear from the judg¬ 
ment of the lower Appellate Court whether 
the dccuments were rejected by it $uo • 
v)otu or on the objection of the respondents. 
We are not unmindful of the cases in which 
it has been laid down that where a piece 
of evidenoe not proved in the proper manner 
has been admitted without objection, it is 
not open to the opposite party to ohal'enge 
it at a later stage of the litigation. Bat 
where evidence had been received without 
objection in direct contravention of an 
imperative provision of the law, the p-ino’ple 
on which unobjected evidence is admitted, be 
it acquiescence, waiver or estoppel none of 
which is available against a positive 
legislative enactment, does not apply. See 
Barek Ohand v, Bishun Chandra (13). In 
the present case the law has laid down an 
ii flexible rule of proof which cannot be 
deviated from except bs provided in the Ao f , 

If the Legislature had intended to modify 
the 6tritgenoy of the English Law bd far 
as to make an instrument not proved in 
accordance with the provisions of section 68 
of the Evidence Act admissible when not 
objected to by the other party, one would 
have expected a proviso to that effect simi¬ 
lar to section 70 of the Evidence Act. In 
our opinion the enactment of section 70 
lends considerable colour to the supposition 
that the Legislature desired to add do further 
exception to the law laying down the special 
method of proof of instruments required by 
law to be attested, We acoordiDgly hold 
that the mortgage-bonds were lightly re- 
j jo ted by tl e learned Judge. 




(}3) 8 C. W. N. !0b 
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We may ob erve that the -bonds evan if 
admitted would have apparently affordsd 
evidence of the weakest character, and the 
Mansif who decided the case in favour of the 
defendants, did not even refer to them in his 
elaborate judgment. 

The decree of the lower Appellate Court 
requires slight modification in that it has 
decreed to the plaintiffs khtu possession 
of the lands of propeity No. I in that 10 
annas ote share.” The plaintiffs claimed 
their jote right in plots Nos. 1,2 and 3 of prop* 
erty Wo. 1 and not io the whole of that 
property. The plaintiff’s jote right will, 
therefore, be declared in, aod khat possession 
granted to them of, plots Nos. 1, 2 and 
3 only of property No. 1. With this vari¬ 
ation the decree of the Court of Appeal 
below is affirmed and this appeal dismi ised 

with costs. 
b. N. & *, K. 

Appeal diirr.iited. 


BOMBAY HIGH COURT. 

Liitbkb Patent Appeal No, 9 of 1921. 

February 3, 19*2. 

Present:— Mr. Justice Pratt and 
Mr, Justice Kanga. 

RAGHUNATH WAMAN MATAPURKAR 
amd ots i*8— Plaintiffs — Appellants 

terjMi 

KOND1BA BABAJl MOKASHI and others 

— DlFEN Dll' T I—Rl SfONTENT *. 

Adverse possession—Symbolical possession of right • 
ful owner—Adverse possession, when interrupted — Par¬ 
tition suit —Third person in wrongful possession joined 
as defendant—Decree giving no relief against him Such 
person, whether party to suit— ’Symbolical possession , 
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whether can be given as against him—Civil Procedure 
Code (Act V oj 1908>, 0. XXI , r. 86, application 

of. 

Symbolical possession of the rightful owner can in. 
terrupt adverse possession in those cases only in 
whioh the Civil Procedure Code recognises sym¬ 
bolical possession. £p. 92, cols, 1 & 2,] 

Radha Krishna v. Ram Bahadur, 4i Ind, Cas. 238; 

20 Bom. L R 502; 16 A. L. J. 3 21 M. L. T. 26: 4 

P. L. W. 9; 34 M. L. J. 97; 7 L. W. 149; 22 C. W. N. 
330; 27 C. L. J. 191; (1918; M. W. N. 163 P. C ), 
explained 

Where in a partition suit, a third person in wrongful 
possession of the land is also joined as a defendant 
but the deoree of the Court gives no relief against 
him, the latter is not in substance a party to the 
suit, nor can symbolical possession be given as 
against him under O. XX T, r. 36 of the Civil Proce¬ 
dure Code, [p 92, col 1,] 

Mahadev Sakharam v. Janu Namji , 14 Ind Cas. 
447;36 B, 373; 14 Bom. L. R. 116 (F. B ), followed, 

Letters Patent Appeal from an order passed 
by Maoleod, 0. J., summarily dismissing Ap¬ 
peal No. 716 of 1920, from the dfoision of the 
Assistant Judge at Poona, in Appeal No. 109 
of 1919, confirming the deoree passed by the 
Subordinate Judge at Havels in Civil Sait 
No. 104 of 1917. 

• 

Mr. A . G Desat, for the Appellants. 

Mr. D. C. Joshi, for Mr. P. 7. Nijsure, for 
Respondent No. 2. 

JUDGMENT.—Thicis a suit by the plaint¬ 
iffs to recover possession of property, of 
which they claim title, from the defendautp, 
alleging prior dispossession. Both the lower 
Coarts have found that the plaintiffs’ title 
to the property in suit is proved but his 
suit has bsen dismissed on the ground that 
he ba9 not showD, as he should show, 
under Art. 142 of the Indian Limita¬ 
tion Act, that he was in possession within 
twelve years of the suit. 

Now, the various proofs which the plaint¬ 
iffs gave of possession are all issues of fait 
disposed of by the judgments of the lower 
Courts with the exception of one that survives 
in this appeal. That ir, tho plaintiffs claim 
to have obtained possession under execution 
proceedings which followed on a partition 
suit filed by their brother in 1907. In 
that suit the two plaintiffs were the first 
and second defendants and a decree for 
partition was mads on the 11th October 1907. 
The plaintiffs claim that they got possession 
cf the property in execution proceedings 
under that decree and that the defendants 


INDIAN OASES. 



INDIAN OASES. 


[1932 


92 

ASA HAND U. ROSHHt BAT. 

wore bound because they were made parties 
in that suit, 

Now, the suit waB a partition suit filed 
agaiDsl the two plaintiffs by their brother and 
the defendants in this suit were impleaded 
on the ground that they were in possession 
and culluding to defeat the plaintiff. The 
suit was, therefore, in effect a suit for partition 
as against the present plaintiffs and a suit for 
ejectment as against the present defendants. 
The decree, however, that was made gave the 
relief of partition only as between the two 
present plaintiffs and their elder brother tut 
no relief was given as against the present 
defendants. The execution proceedings were 
referred to the Collector on the 17th Deoember 

1910 and the Surveyor, who was the minister- 
ial officer of the Colleetor to make the 
partition, reported that he was unable to 
make the partition because the present 
defendants claimed that they were in Dosses- 
sion and that the land was theirs. Oa this 
report, the Subordinate Judge gave instruc¬ 
tions to the Collester to the effect that the 
obstruction of the defendants wonld be of no 
avail. The matter was then again referred 
to the Surveyor, and before the Surveyor, 
on the 30th May 1911, the two plaintiffs 
signed an acknowledgment that they had 
received possession of the land in suit. 

Now, the acknowledgment of the 30ch May 

1911 does not show that the defendants were 
dispossessed of the land in suit or that 
physical possession was given. Mr. Dasai, 
however, contends that the transaction of 
that date amounted to delivery of symbolic il 
possession and that in the recent case of 
Radha Krishna v. Ram Bahadur (1), the 
Privy Council have held that symbolical 
possession is sufficient to interrupt adverse 
possession of a person who was a party to 
the proceeding in which possession was 
ordered and given. Bat this judgment was 
given in a case where the land was in the 
possession of cultivating tenants and proceeds 
cn the basis that the aasa was on3 in which 
symbolical pofsassion could b3 givan. It iu 
co way affects the Full Bonoh ruling of this 
Conrfc in Mohadcv Sakhiram v. Janu Namji 
(2), that symbolical posseisioi is effective 

(I) 43 Ir.d. Caa. 268; 20 Bom. L. R. 502; 16 A L 
J. :n ; 23 M. L. T. 26; 4 P. L. W. 0 ; 34 M. L. J. 97 . 7 
L W. 149, 22 C. W. N. 330; 27 0. L. J. 191; (1918; \l 
W. N. IH3 (P. C.). 

(2 1 1 4 ind. Cas. 447; 36 B. 373; 14 Bom. L. R. U5 
(F. B.). 


only in the cases in which the Code recognizes 
symbolical possession. Here if symbolical 
possession was given, it could only be on the 
assumption that defendants who were in 
possession were not bound by the decree.: 
0. XXf, r. 36, If they were bound by 
the decree then the so-called symbolical 
possession was ineffective. Farther, it is not 
a case which can be brought within the 
Privy Council ruling because, though they 
were parties to the partition suit, yet in 
substance the suit against them was only 
for ejectment and no order was passed or 
no decree given against them for ejectment. 

On these two grounds, therefore, (l) the 
possession given was not symbolical possession 
as jaatiGed by the Code, and (2) they were 
not in substance parties to the suit, the case 
is outside the ssope of the Privy Council 
ruling. 

We, accordingly, confirm the rieoree of 
the lower Court and dismiss this appeal 
with costs. 

y, h. 

Decree confirmed. 


LAHORE HIGH COURT. 

First Civil Appbal No. 1724 of 1916, 

January 21, 1920. 

Present:— Mr. Justice Shadi Lai and 
Mr. Justice Wilberforce. 

ASA NANO and omens—P laintiff j_ 

Appbllakts 

vertut 

Muiammat ROSHNI BAI a«d othirs 

—'OgFENDAHTS—R fSPONDENTS, 

Hindu Law or Custom— Alienations— Will—Aroras 
of Taunaa Town, District Dera Qhazi Khan—Pre. 
sumption-Revocation of Will—Part of property alie . 
natal during testator's lifetime -Riwaj-i-am, entry m 
unsupported by instances, value of. ’ 

A Will is an ambulatory document and operates 
only upon the property whioh exists at the time of 
the testator’s death. The mere fact that the testator 
during his lifetime disposed of part of the property 
speciUed in the will, would not he regarded as a 
revocation of the Will. [p. 93, col. 1.] 

The Aroras of Taunsa, in the Distriot of Dera Gliazi 
Khan, are not governed in the matter of alienation# by 
agriculturaljcustom. [p. 94, col. 2.] J 
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An extract from the riwaj-i-um containing merely 
an expression of opinion and unsupported by in* 
stances, cannot be raised to the dignity of a custom, 
unless it is followed in praotice for a sufficiently 
long period and recognised as binding by the mem- 
bers of a community, [p. 93, col. 2.] 

An Arora belonging to a mercantile community 
and residing in a town, is presumably governed by 
bis personal law in the matter of alienation, [p. 93, 
col. 2.1 

Motan Das v. Musammat Morni Bai, 26 Ind. Cas. 
460; 33 P. R. 1916; 37 IP* W. R. 1915; 102 P. L. R. 
1916, referred to. 


‘ First appeal from a decree of the District 
Judge, Dera Ghazi Khan, dated the 9th 
April 1916. 

Dr. Oohal Ohand Natang t for the Appel¬ 
lants. 

The Hon’ble Pandit $heo Starain y R. B., for 
Respondents Nos. 1 to 8. 

JUDGMENT.— On the 21st September 
1911, one Honda Rem, an Arora of Tannsa in 
the District of Dera Ghazi Khan, died leaving 
him surviving a widow, a predeceased son’s 
widow, and three daughters. The dispute is 
as to the succession to his estate between his 
•ollafeTals in the third degree on one side and 
the aforesaid females and some other persons 
on the other eide. The estate consists of 
ipoveable and also immoveable property, part 
of whish is ancestral and the rest has 
not been proved to be ansestral qua the 
collaterals. 

Now, it is clear that the deceased had 
dnriDg his lifetime alienated part of the 
property whish is the subject-matter of the 
dispute, and that with respect to the remain¬ 
ing estate he made a Will on the 10th of 
Marsh 19G0 devising it to his five female rela¬ 
tives in equal shares. 

The factum of the testament is admitted by 
the learned Counsel for the collaterals, and we 
are enable to accept his sontention that the 
mere fact that the testator during his life¬ 
time disposed of part of the property specified 
in the Will ehould be regarded as an ast 
revoking the Will. The rnle of law is per¬ 
fectly slear that a Will is an ambulatory 
document and ean operate only upon the 
property whish exists at th6 time of the 
testator’s death. Further, the testament itself 
in this case contains an express provision 
(whish under the law is unnecessary) that the 
testator had full power to deal with his 
property during his lifetime, and that the 


devisees would get only the property remain-' 
ing undisposed of at the time of his death. 
We^ consider it unnecessary to labour the 
obvious point, and hold unhesitatingly that 
the plaintiffs have failed to show that the 
testator revoked the Will in question. 

The real question in controversy between 
the parties is whether Honda Ram sould 
dispose of his property (part of whish was, 
as stated above, ancestral) by alienations 
inter vivos and by Will. Now, the deceased 
belonged to a mercantile community, and was 
a resident of Tannsa which is a town. The 
presumption consequently is that he was 
governed by his personal law in the matter 
of alienation, and the onus is heavily on the 
plaintiffs to establish the existence of a 
custom overriding the personal law in this 
matter. The onus is not in any way affected 
by the fact that the deceased possessed some 
ansestral landed estate. 

Now, we may say at once that there is not 
a single instance on the record to support the 
contention that an Arora cannot dispose of 
his immoveable property whether ancestral or 
self-acquired. So far as the question of 
alienation is concerned, the learned Counsel 
for the appellants places bis reliance solely 
upon the riwaj.i am of the district, which 
states that Hindus like the Muhammadans 
recogmse Wills, both verbal and written, as 
valid, and instances are adduced, but those of 
Sangarh (Tannsa Tahsil) say that a Will is 
binding only if it is in favour of the testator’s 
collateral male relatives. It appears that 
the Hindus of Sangarh did not give expression 
to a custom which had been observed by them 
in the past, and that they were unable to cite 
a single instance in support thereof. The 
above extract from the nwaj-i.am contains 
merely an expression of their own opinion 
wbioh cannot be raised to the dignity of a 
custom, unless it is followed in practice for 
a sufficiently long period and recognised as 
binding by the members of the community. 
No such proof has been adduced by the 
plaintiffs. On the other hand some of their 
own witnesses state that an Arora can dispose 

of his property by gift or otherwiee. We do 

not think that the provision in the riwaj i-nm 
that a gift cannot be made in favour of a 
daughter in the presence of near collaterals 
advances the plaintiffs’ case to any appreciable 
extent; because we are unable to hold that a 
sweeping provision of this kind relating to uJJ 
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the Hindus was intended to govern the 
Hindus of high caste or trading classes resid¬ 
ing in towEB. 

While the plaintiff* have not adduced a 
single instance showing that the Aroras have 
a restricted power of alienation, we find that 
there is a judgment of the Punjab Chief 
Court in Udho Rim v, Musimmit Bhago Bat, 
Civil Appeal No. 1701 of 1 o 16, in which 
a testamentary disposition of the anoes'ral 
immoveable property made by an Arora of 
Tautsa was held to be valid, and no custom 
restricting the power of alienation was 
established. The fast that the testator 
owned, as in the present case, a large area of 
agricultural land was not regarded as a 
matter of much consequence. The learned 
Counsel fcr the appellants seeks to get over 
this rulicg by pointing out that the collater¬ 
als in that case did not produce any evidence 
proving the exclusion of a daughter by a 
collateral, while the plaintiffs have in the 
present ease adduced several instanees to 
that effect. Now, we have carefully scrutinized 
these instances and find that in many cases 
the collaterals constituted a joint family with 
thefatler of the daughter who under the 
Hindu Law could not inherit the joint prop¬ 
erty ; and that there are really very few 
instances in which it can be said that the 
daughters were excluded. It must, however, 
be remembered that in no ca3e has a single 
document been produced to show the exact 
particulars which led to the exclusion of the 
daughter, and that the vague oral evidence 
of witnesses is not a satisfactory method of 
proving instances of this character. It ie 
impossible to pay what the value of the prop¬ 
erty was or whether the daughters were on 
good terms with the collaterals and did not 
wish to quarrel with them. We have in this 
connection perused also two judgments of the 
subordinate Courts in which the daughter 
was excluded from inheritance, but one of 
them, which relates to the exclusion of the 
daughters from succession to non-ancestral 

land, is obviously wrong. 

Fer contra , we have a Division Bench judg¬ 
ment of the Chief Court in Motan Das 
v. Musammat Morni Bai (1) in which 
after an examination of the relevent author¬ 
ities on the subject the Court held in the 
matter of inheritance to the estate of an 

(1) 26 Ind. Cas. 460; 33 P. R, 1016; 37 P. W. R. 
|016; 102 P, L R. 1916. 


Arora, residing in the Multan Town, that the 
daughter was entitled to enccsed in preference 
to the brother. 

The question of the succession of a daughter 
has after all only a remote bearing upon the 
issue before us, and after a oareful considera¬ 
tion of the evidence, to which oar attention 
has been invited by Mr. Gokal Chand, we are 
not satisfied that his clients have succeeded 
in proving that the Aroras of Taunsa are 
governed in the matter of alianafcion by agri¬ 
cultural custom. We, therefore, affirm the 
conclusion reiohed by the District Judge. 

Before we oonclade, we must express oar 
disapproval of the extraordinarily long time 
taken by the District Jndge in delivering his 
judgment. The record shows that he heard • 
the arguments on the 23rd June 1913, bat it. 
was rob until the 9th of April 1916, that he 

delivered his judgment. 

Farther, we fiad that daring this pariod. 
the learned District Judge went so far as to 
dismiss the suit for default, when it is clear 
that on the date of dismissal his judgmept 
waa not ready, and it was, therefore, useless 
for the parties to come to the Court simply 
to be told that the judgment would be pro¬ 
nounced on some other date. We oonsider 
that the delay of nearly three years in writing 
the judgment is perfectly scandalous, and we 

can only hope that such dereliction of duty 

1 

will not be repeated by aDy Judicial Officer. 
We dismiss the appeal with costs. 

b. m. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Letters Pate.it Appeal No. 59 of 1920. 

February 16, 1922. 

Present :—Justice Sir Asutosh Mookerjee, Kt., 

Mr. Justice Walmsley 
and Mr. Justice PearsoD. 

BIMAN CHANDRA DUTTA— Plaintiff 

—Appillant 
versus 

PROMOTHO NATH GHOSE and on his ' 
death bis biiress amd Lroal Riprsbin. 
tative, Srimati MRINALINI DASI 
—Defindant— Ripondekt. 

Limitation Act (IX I of 1908,), s. 18, ScH, /, Art, 62 


I 


f 
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— Fraud, plea of—Burden of proof—Party defrauded, 
right of, whether affected by lapse of time—Suit for 
money belonging to plaintiff received by defendant — 
Art. 6#, application of—Appeal, second—New and in¬ 
consistent plea, 

A person, who desires to invoke the aid of 
Bection 18 of the Limitation Act, must establish 
that there has been fraud and that by means 
of such fraud he has been kept from the know¬ 
ledge of his right to sue or of the title where¬ 
on it is founded. Once this is established, the burden 
ia shifted on to the other side to show that the 
plaintiff had knowledge of the transaction beyond 
the period of limitation. Such knowledge must be 
clear and definite knowledge of the facts constitut¬ 
ing the particular fraud, it is not sufficient for the 
defendant to show that the plaintiff had some 
clues and hints which, perhaps, if vigorously and 
acutely followed up, might have led to a complete 
knowledge of the fraud, [p, 98, col. 1.] 

Nath Singh v. Jodha Singh , 6 A. 406; A. W. N. 
(1884> 140; 4 Ind. Dec (n. s.) 67. Narayan Sahu v. 
Jf ohant Damodar Vos, 16 Ind. Cas. 464; 16 C. W. N. 
894, Arjun Das v. Qunendra Nath, 27 Ind Cas. 294; 
18 0. W. N 1266: 20 0. L. J. 34 \,Jolindra Mohun 
Rai v. Brojendra Kumar Datta, 24 Ind. Cas. 249; 19 
C, W. N 653 , Lokenath v, Chintamoni Tripathi, 16 
Ind. Cas. 647, followed. 

Where a remedy is given on the ground of fraud, 
it is governed by this important principle that the 
right of the party defrauded is not affected by lapso 
of time or, generally speaking, by anything done or 
omitted to be done, so long as he remains, without 
any fault of his own, in ignorance of the fraud that 
has been committed. |_p. 97, col. <.] 

Rolfe v. Gregory, (1665) 4 De G. J. & S. 676 at 
p. 679; 34 L J. Ch. 274; 11 Jur. <n. s.) 98; 12 L. T. 

162; 13 W. R. 365; 46 E. R. 1042; 146 R. R. 463, fol¬ 
lowed. 

Bulli Coal-Mining Co v. Osborne, (1899) A. C. 
351; 68 L. J. P. 0. 49; 80 L. T. 430; 47 W. R. 545; 
16 T L. B. 257, Rahimbhoy Habibbhoy v, Charles 
Agnew Turner, 20 I. A. J; 17 B. 341; 6 Sar, P. C. J, 
266; 17 Ind. Jur. 40; 9 Ind. Dec. (n. s.) 222 (P. C.), 
referred to. 

The form of suit indioated by Article 62 of the 
Limitation Act is applicable where defendant has 
received money which, iD justice aud equity, belongs 
to plaintiff, under such circumstances as in law 
renders the receipt of it a receipt by the defondant to 
the plaintiff. The Article most nearly approaches the 
formula of money had and received by the defend¬ 
ant for the plaintiff’s use, if read as a description 
and apart from the technical qualifications import¬ 
ed in English Law and procedure. [p, 97, cols. 1 «fc 2.J 

Hukum Chand Boid v. Pirthichand, 50 Ind. 
Cas. 444; 46 I. A. 52; 46 C. 670; 17 A. L. J. 514; 
36 M. L. J. 657; 23 C. W. N. 721; 21 Bom. 
L. B. 632; (1919) M. W. N. 258, 30 0. L. J. 71; 
26 M. L. T. 131; 10 L. W. 416 (P. C.>, Mahomed 
Wohib v, Mahomed Ameer, 32 C, 527; 1 C» L. J, 


167, Raghumoni iAudhikary v. “ Nilmoni Singh, 2 
C. 393; 1 Ind. Dec. (N. s.) 641 and Sankunni Menon v. 
Qovinda Menon, 14 Ind. Cas. 254; 37 M. 381; XI M. L, 
T. 325; U912J M. W. N. 616; 22 M. L. J. 485 
referred to. 

A suit was brought to reoover a certain sum of 
money deposited by the plaintiff’s sister-in-law in 
a Bank through the defendant and withdrawn by the 
latter on her death. In r«ply to the plaintiff’s 
allegation that it had been misappropriated by the 
defendant, the latter repudiated the claim as un-< 
founded and even denied that the money belonged 
to the plaintiff’s sister-in-law. This fact was falsified 
by the information obtained by the plaintiff from 
the Bank. The defendant at last asked for per- 1 
mission in the second appeal to plead that he had 
been guilty of fraud and that as the plaintiff had 
been in full possession of the material facts for more 
than three years prior to the suit, the suit was time- 
barred : 

Held, that tho suit was governed by Art. 62 of 
Schedule I to tho Limitation Act and would be 
barred except for the provisions of seotion 18 of the 
Act, to the benefit of which the plaintiff was entitled; 
[p. 97, col. I.] 

(ttf that tho defendant could not be allowed’ 
to set up and establish a position which would be 
contradictory to what had hitherto been hiB defence, 
[p. 99, col, 1.] 

t 

Letters ’ Patent Appeal againit a 
detree of Sir WiU : am TeunoD, Kt, and' 
Mr. Justice Newb;uld, dated the 16th June 
1920, their Lordships differing in opinion 
in Appeal from Appellate Detree No. 2297 
of 1917. - ; 

PACTS appear from the judgment. 

Baba Sarat Chandra, flop Ohoudhari (with 
him Babus Lalit Mohan Banerji and Apurba 

Oharan Mukhenee), for the Appellant._The 

plaintiff ia the appellant. She deposited the 
sale-proceeda of her ornaments in her 
name through her uncle Pramathanath 
Ghosh in Hazaribagh. The attual deposit 
was made on 18th December 1909. Tbe 
lady died on 21st November 1910. Pro- 
nobe Kumar's sole heir was the present 
plaintiff. At the date of her death there was 
in deposit Rs. 815 only. The defendant 
withdrew the money on 22nd December 1910. 
At this time he was a miner and he obtained 
letters of Administration of the lady's estate 
on 28th June 1913. He got all information 
from the Bank about tbe withdrawal of the 
money in March 1915 and not in October 
1915. Plaintiff attained majority in 1913, 
Tbe defense was that the money belonged to 
the defendant which has been disbelieved b/ 
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the Court. The queitiori is 'whether or not 
the suit is barred by limitation. I submit 
Article 62 of the Indian Limitation Act would 
apply to the ease. Refers to Baghumoni 
Audkthary v. Nilmoni Singh Deo (1), Mahomed 
]Vahib V. Mahomed Ameer (2). 'The Sab* 
ordinate Judge held that Artiele 120 applies. 
I submit that Article does not cover the 
present case. Refers to Sanhunni Menon v. 
Qovinda Menon (3) wbish ease has followed 
Mahomed Wahib v. Mahomed Ameer (2). My 
points are two. , The plaintiff was 18 years 
old on 12th June 1913 as appears 
from his deposition on 12th June 1916. 
There is no finding on that point. The 
plaintiff's maternal nncle alio supports 
that in his deposition. This point, however, 
was not raised in the Courts below. Even 
if Article 62 of tbG Limitation Act applies 
the plaintiff is entitled to sue, the suit 
having been within three years of attainiog 
his majority. Refers to tiahimbkoy Habib * 
bhoy v. Oharles Agntw Turner (4), Indra Nath 
Banerji v. Rooke (5), Punnayil Kuttu v. 
Raman Nair (6), Nath Singh v. Jodha Singh 
(7), Ariun Das v. Qunendra Nath (8). I 
submit the judgment of Teunon, J., was 
right. 

Babu Samatul Ohanira Dutta (with him 
Babus Dhirendra Nath Oanguly and Pares 
Chandra Mitra) t for the Respondents.—Refers 
to Rahimbhoy habibbhuy v. Charles Agntw 
Turner (4). The finding of both the Courts 
is that the plaintiff knew of the fraud in 

1912. 

[MoOkirjei, J.—It is for you to show that 
before 12th JuDe 1916, plaintiff had clear 
and definite knowledge of fraud.] 

The plaintiff in bis plaint did not state 
that he was kept from the knowledge of tbe 
fraud. The withdrawal of the deposit and 
tbe appropriation thereof constitute fraud. 


(1) 2 C. 393; 1 Ind. Doc. (n. 8.) 541. 

l2) 32 C, 627; 1 C. L. J. 1(37. 

;3) 14 lnd. Cas. 254; 37 M. 381; U M. L. T. 326; 
(1912) M. YY. N. 616; 22 M. L. J. 486. 

(4) 20 1. A. 1; 17 B. 841; 6 Sar. P. C. J. 256; 17 

Ind. Jur. 40; 9 lud. Dec. (n. s.) 222 (P. 0.). 

(6) 3 lnd. Ciua, 816; 14 0. W. N. 101; 37 C. 81. 

(Q) 31 M. 230; 18 M. L. J. 19; 4 M. L. T. 80. 

(7) 6 A. 406; A. W. N. (18S4) 140; 4 Ind. Dec. 
(n. a.) 67. 

(8) 27 lud. Cas, 294; 18 C. W. N. 1266; 20 C. L. J. 
341. 


[MoosERjiE, J,—When did defendant com- 
frit fraud?]’ . / ‘ ^ : . 

.. if any frand was committed it wae done 
before 1912. The withdrawal was.in 1910, 
Tbe fraud must be, therefore, between 

1910-12. • ■ « v -r • A 

' ; 1 V • ‘ 

• Refers to Arjun Das v.' , Qunendta Nath 
(8). , I submit tbe yiew, taken by Newbouljdi 
J„ is sorrect. The suit ought to be held to 
be barred. ? « » ; » 

Babu Sarat Chandra Boy. Ohoudhvrt re¬ 
plied in brief. , , ’ ’ 

* . • i • ' . . • .. 1. ; 

I 

JUDGMENT. 

Mookcbjke, J,—This is atj appeal under 
clause 15 of the Letters Patent from, the 
judgment of two learned Judges of this Court 
who were equally divided in Opinion in an 
appeal from an appellate decree preferred in a 
suit for , recovery of money. , The : Court of 
first instance decreed the suit. The Distritfe 
Judge reversed that desieion and dismissed 
the suit. On second appeal to this Court, 
Mr. Justise Teunon wa3 of opinion that the 
decree of the - Subordinate Judge should be 
restored. Mr. Jusbi«9 Newbould held, on the 
other hand, that the deores of the District 

Judge should be maintained. The result, 
was that, under paragraph 1 of snb*ssation ({J) 
of eeotion 98 of the Civil Proosdur* Ohde; 
the deiree of the District Judge stood oan« 
firmed 

• • • • | 

The fasts material for the desision of the 
question of law raided before U3 lie in a narrow 
sompass. One Jatindra Mohan Dutta died, 
leaving as his heir a ohildless widow, Pranab 
Kumari Dasi. The widow sold her orna¬ 
ments through her maternal unsle, PramathA* 
Nath Ghose and made over'the sale'proceeds' 
to him to be deposited on her hehalf in the' 
Hazaribagh Bank. The deposit was made 
on the 18th December 1909 and the* account' 
was opened in the books of the Bank 
in the name of “Pramatha Nath ( Ghqse 
on behalf of Srimati Pranab Kumari DaaL"' 
Pramatha Nath Ghoae, who is the defendant 1 * * 4 * 6 7 8 
in this litigation, was, sonsequontly, the Only 
person who could operate on the aseopnfu 
Pranab Knmari Dasi died on the 21st Novem- 
bar 1910, and a sum of about Ra. - 801) 
stood to tbe credit of the aeeonnt on that 
date. On the 22nd Debsmber 1910 Pra* 
inatha Nath Ghose withdrew the money 
from the Bank. The plaintiff, who ia 
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the brother of Jotindra Mohan Duita, the 
deceased husband of the lady, is her 
admitted beir-at law. He commenced the 
present suit on the 6th October 1915 on the 
allegation that the money belonged to his 
sister*in*law, that it had bs6n misappropriat¬ 
ed by the defendant, and that on the25th 
Mareh 1915, he ascertained from the Bank 
the fatts of the transaction. The defendant 
repudiated the claim as entirely nn'ounded, 
and denied that the money deposited in the 
Bank was the property of his niece. He far¬ 
ther contended that the snit was barred by 
limitation. The Sabordinate Jad ere held that 
the money belonged to Pranab Knmari Dasi 
and bad been misappropriated by the defend¬ 
ant. The SabordiD&te Judge further held 
that (he suit was governed by Art. 120 
of the Schedule to the Limitation Aot which 
prescribes a period of six years from the date 
when the right to sne aoernes He adopted the 
view that the residuary Artiole applied, because 
Art. 62 invoked by the plaintiff was inap¬ 
plicable. The Sabordinate Judge a?so expres¬ 
sed the opinion that even if Art. 62 had been 
applicable, the plaintiff would have bsen 
entitled to the benefit of section 18 by reason 
of the fraud committed by the defendant. 
On appeal, the District Judge held, in 
concurrence with the Primary Oourt, that 
the claim was well founded on the merits. 
On the question of limitation, however, he 
held that as the plaintiff bad knowledge of 
tbs deposit and the withdrawal early in 
1912, the suit was birred under Art. 62. 
In this Oourt, Mr. Jastice Teanon and Mr. 
Justice Newboold have disagreed on the 
point, which has formed the only 6ubj9Ct of 
controversy bsfore us. 

• We are of option that the suit falls 
within the scope of Art. 62, which provides 
that every suit for mooey payable by the 
defendant to the pliintiff for money received 
by the defendant for the plaintiff's use must 
be instituted within three ysars from the 
date when the money is received. The 
form of suit indicated by this Art. is 
applicable where the defendant has received 
money, which, in jusfcioe and equity, belongs 
to the plaintiff, under such circumstances as 
inlaw renders the receipt of it a receipt by the 
defendant to the use of the plaintiff. In the 
words of Sir Lawrence Jenkim, the Art, 
most nearly ' approaches the formula of 
“money had and received by the defendant 


for the plaintiff’s use, if read as a description 
and apart from the technical qualifications 
imported in English Law and procedure,” 
Hukun Ohand Boid v. Pfrthiehand (9), 
Mahomed Wakib v. Mahomed Amee* (2), 
Roghumoni Audhikary v. Nilmonx Singh .Deo 

(I) , 8ankunni Menon v. Oavinda Menon (3), 
In this view the plaintiff is driven to rely 
upon seotion 18 to escape from the bar of 
limitation. 

Section 18, in so far ai it applies to the 
case before us, provides that where apy person 
having a right to institute a suit, has, by 
means of fraud, been kept from the know* 
ledge of Bach right or of the title on Which 
it is founded, the time limited for institut¬ 
ing a suit against the parson gnilty of 
the fraud shall ba computed from the time 
when the fraud first became known to the 
Derson injuriously affected thereby. It may 
ba observed that this is not precisely 
identical with the provisions of seation 26 
of the Rial Property Limitation Act, 1833, 
which makes time run from the date 
when the fraud is, or with reasonable 
diligence might have been, first known 
or discovered. This distinction wa9 
posBibly not brought to the notioe of the 
Court in Bibee Solomon v. Abdool Azsez (10), 
The principle is, perhaps, best stated in the 
words of We^tbury, L. C„ in Rolfe v. Gregory 

(II) : “ When the remedy is given on the 
ground of fraud, it is governed by this import¬ 
ant principle, that the right of the party 
defrauded i3 not affected by lapse of time, or, 
generally speaking, by anything done or 
omitted to b3 done, no long as he remains, 
without any fault of his own, in ignorance 
of the fraud that has been committed. 0 
This was quoted with approval by Lord 
James in delivering the opinion of the 
Judicial Committee in Bulli Goal Mining 
Co. v, Oibcrr.e (12), where he added: “the 
contention on behalf of the appellants 
that the Statute is a bar unless the wroDg- 
dger is proved to have taken active measures 

(0) 50 I ml. Cas. 444; 46 I. A, 52; 46 C. 670- 17 \_ 
L. J. 514; 36 >1. L. J. 557; 23 C. W. N. 721, 21 Bom 
L. It. 623; (1919) M. W. N. 253; 30 C. L. J. 71- 25 \f 
L. T. 131; 10 L. VV. 416(1’. C.). 

(10) 8 C. L. R. 169; 6 C. 6S7; 3 Ind. Dec. (n. a.) 446 

(11) (18651 4 De G. J. A 8. 576 at p. 579 ; 34 l j' 
Ch. 274; 11 Jur. (n. s .) 93; 12 L. T. 162: 13 \V R 35*5! 
46 E, R. 1012; 146 It. it. 4 .3. 

(•2) (1891) A. C. 351; 63 L. J. P. C.40. so L T 

4i0i 47 W. It. 515; 15 T. L. K. 257. 
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in order to prevent detection is opposed to 
common sense as well as to the principles of 
'equity. 1 ’ To this must be added further 
the valuable statement by Lord Qobhousa 
in Bahimbhoy Habibbhoy v. Charles Agnew 
Turner (4) : “When a man bae •ommitted a 
fraud, aDd has got property thereby, it ia 
for him to show that the person injured by 
hie fraud and suing to recover the property 
has had clear and definite knowledge of 
those facts which constitute the fraud at a 
time which is too remote to allow him to 
bring tbe suit.” The true position then ia 
that where a suit is on the face of it 
barred, it is for tbe plaintiff to prove in tbe 
.first instance the oircumstances which would 
prevent the Statute from having its ordinary 
effect. A person who, in such circumstances, 
desires to invoke the aid of section 18, 
must establish that there has been fraad 
and that by means of such fraud be has 
been kept from tbe knowledge of bis right 
to soe or cf the title whereon it is founded. 
Onae this is established, the burden is shift¬ 
ed on to tbe other side to show that the 
plaintiff had knowledge of tbe transaction 
beyond the peiiod of limitation. Such know¬ 
ledge mut be clear and definite konwledge of 
the facts tonstituting the particular fraud ; as 
Lord Hobhouse points out, it is not sufficient 
for the defendant to show that the plaintiff 
had some dues aid hints which, perhapp, 
if vigorously and acutely followed Dp, 
might have led to a complete knowledge 
cf the fraud. These principles have been 
repeatedly applied, as for instance, in 
Nath Singh v. Jedha Singh (7), Narayan Sahu 
v. Muhant Damodar Das (13), Arjun Das v. 
Qunendra bath (8), Jotindra Mohun Baiv. 
Brojendra Eumar Vatta (14) and Lokenath 
v. Chintamord Tripothi (15). Tbe cases most 
nearly in point are the decisions in Avancha 
Lahehminarasamma v. Avancha Lakshamma 
(16) and Lakhpat Fandey v. Jang Buhadur 
Pandey (17) wbeie tbe plaintiff bad, with¬ 
out knowledge of the defendant, recovered 
from a etranger money jointly payable to 
the plaintiff and the defendant, ard bad 

(13) 10 lud.Cas. 404, 10 C. W. N. 894, 

(14) 24 Jnd. Cas, 249; 19C. W, N. 663. 

( 16 ) 16 Incl. Cus. 5>7. 

(IB) 21 I ml. Cus. 31) 4; 26 M. L, J. o31j 14 M, L. T. 

<1913) M. W. N. 8i6. 

(I?) 40 Ilid. Cub. 37. 


•oncsaled from the defendant tbe fact of 
such realisation. The only question is, what 
is the position of tbe parties in the pre¬ 
sent case when tested in tbe light of these 
principles, » 

It kas been conclusively established in 
this litigation, notwithstanding the allega¬ 
tion of tbe defendant to the contrary, that 
the disputed money belonged not toi him 

but to hia nieie and bad been fraudu* 

*• 

lently misappropriated by him. The true 
obaracter of the transaction between him 
and his nicoe was .specially within his 
knowledge, and he has taken full advant¬ 
age of her death to set up a false claim, 
with impunity if he could. The fraud of 
ooucealment of the trae 6tate of facts has 
been persevered in by him, not only up 
to tbe time of the present suit, but also 
during its progress. The burden conse¬ 
quently lies heavily upon him t); establish 
not that tbe plaintiff had clueB and hints 
which, if vigorously and acutely followed 
by him, might, perhapp, have led him to 
a complete knowledge of the fraud, but 
that tbe plaintiff had clear aud definite 
knowledge of tbe facts which constituted 
the fraud, at a time anterior to the period 
of limitation. From this point of view, 
the defendant is in an inextricable diffi¬ 
culty. In the first place, be did not set 
up 6uch a defence in bi9 written statement, 
for the obvious reason that such a»de-< 
fence, even if taken as an alternative, would 
have seriously imperilled the success of his 
substantial defence that the claim was 
unfounded and he himself bad committed no . 
fraud. In tbe second piece he did not adduce 
evidence to substantiate such an alternative- 
defence. He is thus inevitably constrained to 
rely upon irolated fragments from the evi¬ 
dence adduced by tbe plaintiff to enable him ' 
to discharge the burden of proof. It is not 
surprising that examined from this stand- • 
point his position proves untenable. He 
contends that tbe plaintiff had knowledge 
of the deposit and withdrawal early in 
1912; bnt this is clearly insufficient. The. 
account stood in his name coupled with 
the statement that the deposit had been 
made on behalf of his niece. He alone 
conld consequently operate on the account, 
The withdrawal by him was . thus 
not necessarily an act tainted by fraud. 
Judeed, he has nowhere asserted that 
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be entertained a fraudulent intention at 
that time to misappropriate tbe earn ; in 
fact, be alone would have to withdraw the 
ium from, tbe Bank before be could make 
it over to the rightful owner. We have 
thns no allegation by tbe defendant, muth 
less any proof by bim, as to tbe preoise time 
when-he committed the fraud. Apart from 
this, he has throughout ionoealed the fraud 
and has not only assured tbe plaintiff but 
has also maintained in CouTt that the money 
belonged to him and not to his niece. On 
the other land, the plaintiff has giveu 
his. sworn testimony that it was not till 
the 25th Marsh 19 1 5, that be obtained from 
the authorities of tbe Bank definite informa* 
tion as to tbe details of tbe transaction. 
There is thus no escape from the conola- 
s on that the plaintiff is, prima facie t en¬ 
titled to tbe benefit of section 18, while 
- the defendant has neither alleged nor 
proved fasts whish would exclude the 
operation of that provision. This raises 
finally tbe question whether tbe defendant 
should now be allowed an opportunity to 
Bet up and establish such a defence; the 
answer, in our opinion, must bs in the 
negative. The position he would have to 
take up would be oontradistory to what 
has been hitherto his defence ; and he cannot 
now reasonably ask to be permitted to 
assert that he has been guilty of fraud 
and that the plaintiff has been in full 
possession of the material facts for more 
than three years prior to the suit. 

We hold assordingly that this appeal 
must be allowed, the detree of tbe District 
Judge set saide, and that of the Trial Court 
restored with tosts throughout. 

Walmjlay, J.—I agree. 

Pearson, J. —I agree. 

K. K. 

Appeal allotted. 
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LAHORE HIGH COURT. 

Sicond Civil Appeal No 800 of 1917, r 
December 13, 1921. « 

Present :—Mr Justice Obevis and 
Mr. Ju t r ce Campbell. 

RAN SINGH— Plaintiff— 

APPELLANT' ’ > 

versus '; 

RULLIA—Judqm ent- Debtor - r 

GANGA RAM—Accriox-buRCHASER 

AND ANOTdIR— DeFZNDAKT3 — RESPONDENTS. ' 

Execution of decree—Auction sale—Reversioners not 
allowed to go behind decree. 

Where an alienee, who is an outsider, finds that the 
alienor’s debt is a decretal debt, he need not make 
any further enquiry and the reversioners will not bo 
allowed to go behind the decree This rule, however, 
does not apply where it is clear that the alienee’s 
suspicions should have been aroused by the surround, 
ing circumstances or where it is proved that he 
actually had knowledge of the bad faith of the decre¬ 
tal transaction Tp. 100, col 1.] 

Umar Din v. Budhe Khan, 13 Tnd. Cas. 59; 21 P, L. 
E. 1912; 23 P. W. R. 1912, followed. 

Second appeal from a decree of the 
District Judge, Ludhiana, dated the 13th 
August 1915, affirming that of the Sub- 
ordinate Judge, First Class, Ludhiana, dated 
the lOfch December 1914, 

A 

Mr. Badr-ud Bin Kurethi , for the Ap¬ 
pellant. 

Mr. Bharm Bas 9uri, for the Respondents. • 

JUDGMENT.—Milkhi Ram obtained a 
decree against Rullia for Rs. 573 and in 
execution of the decree a house belonging to 
Rullia was put up to auction and purchased 
by GaDga Ram for R°. 739. Ran Singh, 
son of Rullia, has brought this suit for a 
declaration that the auction-sale shall not 
affect his reversionary rights on the death 
of his father, the judgment-debtor. The 
lower Courts having dismissed the suit, 
Ran Singh has lodged a second appeal to 
this Court. 

In appeal it is urged on behalf of the 
plaintiff-appellant that Milkhi Ram's suit 
was brought against both Rullia a D d one 
Partapa, that the claim was on a bond, 
and that Partapa was the prircipal debtor 
while Rullia was merely a surety, and it 
is also urged that there was no necessity 
for Rullia to stand surety and that the 
debt should not affect the plaintiff’s rever¬ 
sionary rights. There ip, no doubt, some 
foroe in these arguments, bat Umar Bin v. 
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Budhe Khin (1) is an authority for the 
proposition that, where an alienee, who is 
outsider, finds that the alienor’s debt is a 
deeretal debt, he need not make aDy farther 
inquiry. and the reversioners will not bs 
allowed to go behind the decree; Ihongh 
this rale does not apply where it is clear 
that the alienee’s fuspiaions should have 
Been aroused by the snrroundiDg aircom* 
stanaes, or where it is proved that he aatual* 
ly had knowledge of the bad faith of the 
decretal transaction. Now, in this aase there 
is no proof whatever that Ganga Bam had 
any knowledge that Rullia was merely a 
surety. So far as appears, GaDga Bam knew 
merely that the house belonged to Rullia 
and that it was being anstioned in ezeoution 
of the decree pasted against Rullia. We 
fail to see that there was any neaessifcy for 
him to make further inquiries regarding the 
cireutnstarces which led to the decree being 
passed. 

Following the judgment above quoted, we 
hold that the plaintiff oannot go behind the 
decree and we uphold tte ordeis of the 
lower Courts dismissing the euitand dismiss 
the appeal with costr. 

X. K. 

Appeal dismissed, 

(1) 13 Ind.Cae.e6i 21 P. L. R. 1912, 23 P. W. R. 
1912. 


MADRAS HIGH COURT. 

Civil Appeal No. 64 of 1920 . 

April 19, 1921. 

Present Mr, Justice Sadasiva Aiyar and 
Mr. Jaatice Cootfs Trotter. 
GOV1NDASAMI PILL AI— Decree-Holder 

—pETiiiONER—A ppellant 

versus 

DASAI GOUNDAK and another— 

JUDGMINT-DEbTOK— RE8P0NDEMg. 

Limitation Act (IX oj 1C06J, s. 20—Authorised agent 

_ Judge paging decree-holder money deposited in Court 

hy judgment-debtor—Judge signing paper indicating 
payment—"Agent duly authorised, construction oj . 


CASKS, 


A sum of money was deposited in Court in part- 
payment of a decree and the Judge while paying it 
to the decree-holder signed a paper indicating the pay¬ 
ment in his presence and through Court. The 
decree-holder took out execution for' the balance of 
the money due under the decree, within three years 
from the date of payment by the Court but more than 
three years from the date of the decree: 

Held, (i) that the execution was within time, aB 
the part-payment gave a fresh starting point of 
limitation under section 20 of the Limitation Act; 
[p. 101, coL 1.] 

(») that the fact that the Judge signed a paper 
indicating the payment in his presence and through 
Court, satisfied the condition that the fact of pay* 
ment should appear in the handwriting of the per¬ 
son making the same; [p. 101, col. 2.] 

(lit; that a Court paying in the course of its duty 
the money due by judgment-debtor is also a legally 
constituted agent of the judgment-debtor for that 
purpose, [p. 103, col. 2.] 

Per Sadasiva Aiyar, J .—In construing the words 
“agent duly authorised," Courts ought to be as 
liberal as possible. The authorisation need not be a 
voluntary authorisation. The Law of Limitation 
is partly intended to promote diligence on the part of 
creditors in the matter of recovery of their debts. 
The provisions of sections 19 and 20 of the Limita¬ 
tion Act are intended to show that a creditor will 
not be penalised by the bar of limitation, if he had 
been diligont enough to get the handwriting of the 
debtor to evidence an acknowledgment of the fact of 
part-payment within the period of limitation. 
These sections, however, have not been based upon 
the fiction of an implied now promise to pay, for an 
acknowledgment signed by the party liable is suifi- 
cient, even when accompanied by a refusal to pay, 
[p. 102, cols. 1 &. 2.2 

Per Coutts Trotter, j.— it a debtor’s assets are bo 
placed, either by his own act or by operation of 
law, that if some one other than he alone can 
realise them for tho purpose of making payments 
due from him, then the act of that other in operat¬ 
ing upon the debtor's assets must be treated as the 
act of tho debtor himself, tho volition of the debtor 
iu such a case beiug neither requisite nor relevant, 
[p. 110, col. 2.] 

Appeal against an order of the District 
Court, Coimbatore, in Ezeoution Petition 
No. 1 of 1917 and Execution Petition Revision 
No. 15 of 1917, in Original Suit No, 60 
of 1910. 

Mr. K. S. Krishnasamt Aiyangar t for the 
Appellant. 

Mr. T. M, Krishantami Aiyar , for the 
Respondents. 

JUDGMENT. 

Sadasiva Aivar, J,—The assignee decree- 
holder is the appellant. The following are the 
relevant fasts aud dates. On 20th September 
1912, the final deoree for sale of the 
hypothecated properties was passed. Item! 
Nos. 4 and 5 of the hypothecated properties 
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were afterwards acquired by the Government 
under the Land Acquisition Act and Rs. 3,400 
(compensation money) was deposited in Court 
for (by?) the Government on lltb August 
1914 to the credit of the suit. The decree 
amount with interest on that date amounted 
to Rs. 3,926 according to the decree-holder. 
The decree holder drew the compensation 
amount of Rs. 3,400 from the Court on 
11th August 1914 and he filed the present 
execution application for sale of two other 
hypothecated items on 10th August 1917. The 
questions for consideration are (1) whether 
the execution petition is barred by limitation, 
and (2) what was the balance due under the 
decree; whether it was Ra. 500 and odd 
with interest from 11th August 1914 as 
claimed by the decree-bolder or a lesser cum, 
and, if so, what cum ? 

The lower Court on 30th September 1919 
held on the second point that only Ri. 103-7-8 
was the sum due on 11th August 1914 
under the decree, On the first point it 
held that because on 11th August 1914 the 
compensation amount Rs. 3,400 was paid 
to the decree-holder on account of the decree 
by consent of the judgment-debtors, section 
20 of the Limitation Act gave a fresh 
starting point of limitation and hence the 
execution petition of 10th August 1917 was 
not barred by limitation. It accordingly 
directed execution to issue for Rs. 10$ and 
odd with interest. This appeal by the 
decree-holder was based on the gronnd that 
really Rs. 5C0 and odd was due and not 
merely Rs. 103 and odd on 11th August 
1914 under the decree. Having heard both 
Bides and gone through the records, l agree 
with the lower Court in its conclusion that 
only Rs. 1C3 and odd was really due on 
the above date. So the appeal fails and 
has to be dismissed with costs. 

But there is a memorandum of objections 
filed by the first defendant (the judgment- 
debtor) and the contentions in that memo¬ 
randum are: — 

1. The learned Judge ought to have 
held that the payments made ex parte, having 
reference to their nature and mods, did not 
come within section 20 of the Limitation 
Act and the execution petitisn was, there¬ 
fore, barred. 

2. The Courts below ought to have held 
that, even otherwise, the decree has bien 
fully satisfied by payments made. 


OASIS, 101 

As regards the second contention thn^ 
full satisfaction had been made, there i* 
nothing in it and the District Judge was 
right in finding that Rs. 103 and odd 
still remained due ou 11th August 1914. 

The much more important contention 
remains, namely, “ the payment made ex parte 
in August 1914 did not com9 within section 
20 of the Limitation Act” and could not, 
therefore, save limitation. Section 20 of 
the Limitation Act (omitting the words 
unnecessary for the desision in this case) 
is as follows: " Where part of the principal 

of a debt is, before the expiration of the 
prescribed period, paid by the debtor or 
by his agent duly authorized in this behalf, 
a fresh period of limitation shall be com* 
puled from the tims when the payment was 
made: Provided that in the case of part 
payment of the principal of a debt, the 
fact of the payment appears in the hand* 
writing of the person making the same. 
Explanation—‘Debt* includes money payable 

under a decree.” 

The payment of Rs, 3,403 was clearly 
part payment of the principal of the decree- 
debt. But two other questions remain to 
bs considered, viz %% (l) whether the fact of 
the payment appears in the handwriting of 
the person making the same, (2) whether 
the payment was made by the debtor or by 
his agent duly authorised in that behalf. 

On the first question, the decree-holder 
in this cise produced before us copies of 
Oonrb records showing that when the 
Rs. 3,403 was paid oat, the Judge signed a 
paper indicating that Rs. 3,400 was paid to 
the decree-holder in the presenos of the 
Jadge and through the Court. I think this 
record sufficiently satisfied the condition that 
the fact of payment should appear in the 
handwriting of the person making the 
same. 

The only question that remains, therefore, 
for consideration is, whether the Judge can 
be called an agent duly authorised by the 
judgment debtor to make the payment. 

Notwithstanding some obitir dicti of 
their Lordships of the Privy Council based 
on English decisions that the reason why 
an acknowledgment of in lebtednees gives a 
fresh starting point for limititioi is that it 
gives a fresh cause of action by reason of 
its implying a fresh promise to pay, t am 

oieai that the provisions in sections 19 and 
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20 of tbe Indian Limitation Act conld not 
have -been based upon any such fiction of 
an implied new promise to pay. Under 
section 19, Explanation 1, an acknowledge 
ment signed by tbe party liable ic sufficient 
even wben accompanied by a refusal to pay, 
■whereas, in consequence of the fiction of an 
implied promise to pay being necessary 
under the English decisions, an acknowledg¬ 
ment acicmpanied by a refusal to pay is 
inefficient under the English Law to afford 
a fresh starting point for limitation, as that 
fiction of an implied promi*e to pay bacomes 
still-born in cor sequence of such refusal to 

r«y. 

r I think the Indian Law must be held to 
have reqaired the handwriting of tbe person 
making the payment merely in order to 
exclude fraudulent oral testimony as to pay¬ 
ment, just as the Statute of Frauds tried 
to prevent Courts being fl mded with perjury 
in tbe sase of sale of goods, etc. The 
fistion of an implied promise to pay and tbe 
accrual of a Dew c*u*e of astion by an 
unregistered acknowledgment or a payment 
of interest as such would not help mortgage- 
creditors to obta’n decrees for sale, as the 
new promise not being evidenced by a 
registered deed cannot be made to affect 
immoveable proper y. Tbe Law of Limitation 
is partly intended to promote diligense on 
the part of creditors in the matter of 
recovery of their debts. The tonccs^ioDS 
made in favour of creditors by the pro 
visions of sections 19 and 20 of the Limi¬ 
tation Act are intended to express the view 
of the Lfgiriatu-e that a ere^i l or will not 
be considered wantiog in such diligence in 
bringing his suit «nd he will int be penabsed 
by the bar of limitation if he had baen 
diligent enough to get tbe handwriting of 
the debtor to evidence an acknowledgment 
of the fact of the part payment within the 
period of limitation. 

Provided, therefore, the evidercj of the 
payment is in a writing binding on the 
debtor, it seems to me the object of the 
Legislature >8 satisfied, and in construing 
the words “agent duly authorized”, the 
Courts ought, in my opinion, to be as liberal as 
possible. Section 21 (1) of the Limitation 
Act says that “the expression ageot duly 
authorized in this beha'f’ in sections 19 and 
20 shall, in the case of a person under 
disability, include bis lawful guardian, 


lommittee or manager, or an ageot 
dnly authorized by ench guardian, 
•ommittee or manager to sign the as* 
knowledgment or make tbe payment.” This 
shows that the authorization need not be 
a voluntary authorization ; for, the guardian 
of a person nnder disability does not get 
his authority through ary voluntary att. of 
the person uoder disability, but by law, In 
Rughoo Nath Dots Oookman v. Hanes G hirmonee 
Fat Mohadebre (l) there is a sentence in the 
decision as follows : “As regards the sale 
made on the 8‘h March 1869, from which a 
sum of Rs. 206 was realized, we think that 
it cannot be considered a part payment 
ncder section 21 po as to give a new 
period of limita^on " Section 21 omaidered 
therein was seo’ion 21 of Act IX of 1871 
which ifl similar to section 20 of the present 
L'mitation Act so far as (he question nnder 
consideration is concerned. No reasons are 
given for tbe opinion. Further, the point 
whether the condition as to the payment 
appearing is the hand writing of the person 
making the payment or his duly authorized 
agent was not raised or considered iu that 
ca°e. In Ramchandra Qznesh v. Detjba (2) 
no jadgment was given and tbe Oouit 
disibarged the rule granted in favour of 
the decree-holder without giving any 
reasons. Whether tbe Court intended fca 
adopt all or only some of the arguments 
advanced by tbe Vakil for the judgmsnt- 
debtore as fcond in tbe report does not 
appear. One of snch arguments was that 
an acknowledgment must have contained 
an express or implied promise to pay. 
Qioting English decisions. I have shown that 
those decisions are inapplicable in constru¬ 
ing the Indian Limitation Act. Of course, 
from an involuntary pay ment a promise to pay 
the balanie oaDnot ba implied. Rughoo Nath 
Dost Oookman v Ranee Shiromones Fat H oha* 
deb 96 (O was also quoted in that case not in 
the arguments before the High Court but 
only by the lower Court ia support of its 
opinion. It appears from tbe report that tbe 
payment relied upon was not part-payment 
of the principal in the handwriting of tbe 
person making the payment but payment of 
interest, and it was argued by the creditor that 
the reoovery of rent decreed in a suit brought 

(1) 24 W. R. 20. 

(2 ) 0 B. 020, 3 Ind. Dec. (n. a.) 873, * * 
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by the usufructuary mortgages on a bond 
providing for payment of rent in lien of 
interest was payment of interest on the 
mortgage-bond., The defendants . argned 
that the, payment in satisfaction of the 
detree passed for rent is not a payment 
to the- creditor of interest as such. It 
may be that the argument was aotepted 
and so the rale was discharged by the 
Bombay High Oonrt on that ground. I am 
unable, therefore, to accept the head-note of 
the Reporter &9 really representing the 
opinion of the Jadge3 in that tase. In 
Oudh Bihart Pande v. Mahahir Sahai (3) the 
only question deoided was that, because the 
part payment by sale in execution of the 
judgment debtor’s property did not appear 
in the handwriting of the judgment- 
debtor, it tculd not save limitation. In 
Btew v. Brew (4) desided by four Judges 
on the language of a Statute which 
requires that ‘ soras part of the principal 
money or some interest thereon, shall have 
been paid or some acknowledgment of the 
right thereto shall have been giveD in 
writing signed by the person by whom 
.the same shall be payable or his agent,” 
in order to 6ave limitation, the Court 
.followed the principle of the decision in 
Ohinnery v. Evans (5). In that sase the 
.payment ty a Receiver appointed under the 
Mortgage Act was held to be payment by 
the agent of the person liable to pay, thoogh 
the Rpceiver was appointed by the Court and 
not by the mortgagor and was appointed^ for 
the benefit of the mortgagee to receive for 
him particularly” the rents of the mortgager’s 
property. JohnsoD, J., says in Brew v. Brew 
(4) : “Whether it is by the agency of a Receiv¬ 
er or Sheriff, the payment is made to the 
creditor on foot of the debt which the 
debtor is bonod in law to pay, and out 
of the debtor’s rents or chattels, as the 
case may be, for the debtor and on his 
account: to the extent of such payment, 
the debtor is discharged from so much of 
the judgment debt. I, therefore, think that 
such payments by a Sheriff are not pay¬ 
ments by a stranger to the judgment- 

(3) 2 Tad. Cas. 624; 31 A. 690; 6 A. L. J. 836. 

(4) (1898) 2 Ir. Rep. 163; 33 Tr. L. T. R. 22; 4 Ir. L. 

R. 706. 

(6) (1864) 11 H. L. 0. 116; 4 N. R. 620; 10 Jut. 
(n. a.) 866; 11 L. T. 68; 13 W. R. 20; HE. R. 1274; 
45 R, R. 79. 


debtor, bat are payments out of the 
debtor's chattels ‘by a person paying for 
him and on his account what he is bound 
to pay.' ” Per Lord Carnworth in Ohinnery 
v. Evans (5). i - 

In Lakshumanan Ohetty v. Sadayappa 
Ohetty (t$) a Bench of this Court held that an 
acknowledgment of a debt made by a 
Reoeiver appointed by the Court on behalf 
of a firm under dissolution is a valid 
acknowledgment saving limitation by reason 
of the provisions of section 19 of the 
Limitation Act as he was an agent authoriz¬ 
ed to make the aakaowledgment. 

If a Sheriff of the Court making the 
payment can be considered an agent of the 
debtor, I sea nothing in principle or reason 
which sbouH prevent ms from holding 
that a Court paying, in ths coarss of its 

c 

duty, the money due by the judgment- 
debtor is also a legally constituted agent 
of the judgment-debtor for that purpose. 

In the nsalt, I think that the require¬ 
ments of aection 20 are satisfisd and I 
would dismiss the memorandum of objections 
also with costs. 

Oodtts Trottes, J.—I entirely agree. My 
Lord has covered the ground so thoroughly 
that I only propose to add a word on 
the last point. I think the principle 
deduiible from Ohinnery v. Eoans (5) is 
this:—that, if a debtor’s assets are so 
placed, either by his own act or by opera¬ 
tion of law, that if come one other than 
he alone can realise them for the purpose 
of making paymmts due from him, then 
the act of that other in operating upon the 
debtor’s asset* must be treated a3 the act 
of the debtor himself, the volition of the 
debtor in inch a case b 3 4 * 6 ing Deitber 
requisite nor relevant. If that be so, it 
appears to me that the words "hU agent 
daly authorized in that behalf” in flection 
20 of the Limitationt Act are satisfied by 
the act of the Judge of the Court which 
authorizes the payment, and that his 
handwriting is rightly described as that 
of the person making the payment. 
m. o. P. 
x. K. 

Appeal and memo, of ohiections dismissed , 

(6) 48 Ind. Caa. 179; (1918) M. W. N. 877; 8 L. W 
694; 35 II. L.J. 671; 25 M. L. T. 371. 
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CALCUTTA HIGH COURT. 

it Appeal from Original Dior** No. 94 

of 1917. 

v ; Jflmaiy 9, 1920. 

Piesent Mr. Justice Richardson and Justice 
* Sir Syed Sbameul Huda, Kt. 

|KANGAL CHANDRA PAL and another 
(—Defendants No?. 6 and 7 — 
(Appellants 

vertut 

GOPJNATH PAL and othrbs- Plaintiffs 

AND OTBIRf —VlO jcrrna DEFENDANTS— 

Respondents. 

Contract Act (IX of 1S72J, ss. 69, 70 —Sale of dar- 
patni in execution of decree Jor ariears oj rent against 
some only of dar-patnidors— Sale set aside by deposit 
of decretal amount by co-sharer — Contribution, suit for. 

The plaintiff and the defendants wore co-sharers in 
a dur-patni which had been sold by tho patnidar in 
execution of a decree obtained in a suit for arrears 
of rent in which the plaintiff had not been made a 
party. The plaintiff had the salo sot aside by deposit¬ 
ing the decretal amount together with the statutory 
compensation due to the auction-purchaser. In a 
suit by the plaintiff for contribution against the 
defendants: 

Held, that the suit was maintainable under section 
70 of the Contract Act, and not under section 6P, 
and the defendants were liable to contribute in 

t 

respect of the amount due under the decree as also 
towards the statutory compensation, [p. 1C6, col. 2.] 

Mohendra Choshal v. Bhuban Mardana [Such and 
v, Balram ], 6 Ind Cas. 81C: 38 C. I: 14 0. W.N. 
945: 12 C, L. J. 566 and Joy Narain v- Badri Das, 13 
Ind Cas. 144; 16 C. L. J. 156, approved. 

Batuk Nath Singh v. Be pin Behari, 17 Tnd. Cas. 60; 
16 C. W. N. 97 K ; 17 C. L. J. 179, distinguished. 

Appeal 8gaiDflt a desree of the Subordi¬ 
nate Judge, Seoond Court, BurdwaD, dated 
the 17ib of January 1917, 

Babu Bepin B. Qhote , II, and Baba Bankim 
Ch. Afuhenee, for the Appellants. 

Mr. 9. K. Sinha, fcr the RoepondentF. 

JUDGMENT.—This appeal is preferred by 
defendants Noe. 6 and 7 in a suit for con¬ 
tribution. Tbe plaintiffs in the suit held 
a two-anna odd share in a dar-patni tenure. 
The patnidar sued for arrears of re it duo 
in respest of tbe years 1313 to 1316. The 
defendants in that suit were the defendants 
Nos 5, 6 and 7 in tbe present suit The 
patnidar obtained a deeree and in execution 
the dar patni was sold in September 1911 
and purebaied by tte present defendant 

No 4 On tho 25.h October 1911 the plaintiffs 

depotited in Court the amount of the deeree, 


namely, Rg. 4,180, together with the 6tatn- 
tory compensation of five per sent, on the 
pnrobase money due to the auction-purchaser, 
Rs. 285, and in consequence the eale was 
set aside. The plaintiffs allege that in this 
•onneetion' they incurred costs amounting to 
Rs. 211-5 10, Tbe suit was brought for 
•ontribution from the co sharers in tbe 
dar patni in respect of the three sums I 
have stated. 

In the cocrae of the suit-, defendants Nos, 
1 and 4 came to terms with the plaintiffs 
and a petition of ecmpromiae was filed. 
Defendants Noe. 8 and 11 died and their 
heirs were not brought on the retord. A 
decree for contribution was made against 
defendants Nos. 5, 6, 7, 9 and 10. Defend • 
ante Nos. 5, 9 and 10 have not appealed. 

The first point taken on behalf of the appel¬ 
lants is, that tbe appellants and the defendant 
No 5 being only some of the eo sharers in the 
dar-patni ,the deiree obtained against them was 
only a money-desree, that the da?-pa.ni could 
not be Fold in execution but only tbe right, 
title and interest of the appellants and the 
defendant No. 5, and that the payment made 
by the plaintiffs for the purpose of having 
the sale set aside was simply offitione, 
Tbe arswer is that, rightly or wrongly, tbe 
dar patni was in fast srld in execution, The 
appellants and the defendant No. 5 are the 
present representative* of the original dar* 
patnidars. Other persons insludiDg the 
plaintiffs and other defendants on the reord 
hold shares in the dar patni acquired from 
tbe grantees of the lease or their sasiesiors. 
The patnidar has refos9d to recognise them 
on the ground that the leas) forbade 
alienation. He brought a suit fjr ejectment 
on that ground whisb, we are told, was 
unsuccessful but neither the judgment in 
the suit nor tbe lea89 is before us. In the 
circumstances, however, it is quite unneces¬ 
sary for ui to form or to express any opinion 
on this question. The ease of Mcfondra 
Q'oihal v. Bkulnn Hardma [Suchand y. 
Bair dm] (1), where the fasts were similar, 
shows that a suit for sontribution 
will lie in sash siroametanses. Separate 
judgments were delivered in that case, but 
though the learned Judges gave different 
reasons they same to the sime sonjlusion. 
The Ch ef Justioe (Sir Lawrenie Jenkins) 

(1) fllncl.Oas.SiO, 33 0. I; HO. W. K. 015; IjC, 
L, J. 566. 
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opbfild the decision of the Court /below 
pader section 70 of the Contract Act. Mr. 
Justice Doe* wai of opiaion that the ease 
pame more proparly within the terms of 
section 69. With great respect we prefer 
tbe view expressed by the Chief Justice, 
whieb also accords with the view expressed 
jn Jog Narain v. Badri Dat (2). The ciee of 
Bptufc. Nath Singh v. Bepin Bihari (3) oannofc 
regarded as a desision to the contrary, be* 
pans 3 the case tarned on other questions 
and the applicability of eeetion 69 was 
assumed without being considered or dis¬ 
cussed. In the ease before as, the appellants 
were, no donb\ bonnd by law to satisfy the 
decrep obtained against them bat it san 
hardly he said that after tbe eal9 of the 
dar-patni they were bound by law to make 
tbe paym ants necessary for tbe purpose of 
having tke sale set aside. There is that 
difficulty in the way of applying section 
69. No difficulty attends the application 
pf Bastion 70. Nobody suggests that the 
payments made by the pUiatiffa we»e not 
made lawfully, or that the plaintiffs in- 
tended to make them gratuitously. Their 
interest in the tenure, wh.ch i« admitted 
by the appellant?, is an answer to the 
argament that they acted officiously. In our 
opinion this ground of appeal fa'ls. 

The second point taken is th;s. It ic 
established that oat of ths sum deposited 
to set aside the sale Rs. 2.000 was deposited 
by the defendant No, 15. The decree in 
the rent snit was, as we have said, for 
the arrears of rent due in respsct of the 
years 1313-1316. From 1313 to 1315 the 
dar-patni bad bten in the possession of the 
defendant No. 15 as tjaradar. It was stipu* 
lated in his leaje that he should Day 
the patnidar tic dues. Hewas responsible, 
therefore, in the first instance for the rent 
due for that period He has himself a small 
share in the dar-paini and the appellants 
contend that they are entitled to the benefit 
of the payment made by him Wo are of 
opinion that this cobtention shoull prevail. 
Whether he w*s moved by a belated tense 
of daty or whether he aited at the instance 
of the plaintiffs or for some other reasoD, the 
payment mey well be regardod as a payment 

(2) 13 Ind. Caa. Illj ICC. L. I. 153. „ T _ 

(3; 17 Ind. Cat, 9-» IC C. VV. N. 97>; 17 O. L. J. 

170 , 
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made in discharge or part discharge of 
obligations which he had neglected. Tbe 
appellants, therefore, will receive credit oat of 
this sum for an amount proportionate to their 
share in the dar*patni. 

The third point taken is that the appel¬ 
lants should receive eredit in reopeot of a 
further sam of Rs. 1,450 said to have been 
deposited by all the share holders with the 
father of defendants Nos. 1—1 for the 
pnrpose of satisfying the landlord’s decree. 
The point, however, was not taken, or at 
any rate was not insisted on, in the Court 
below and the material fac';s have not been 
sufficiently elucidated. The contention must, 
therefore, b6 rejected. 

One point remains. The learned Sub¬ 
ordinate Judge reduced the amount claimed 
by tbe plaintiffs on the score of costs to 
Ri. 20 and as to that no question is raised. 
The decree, however, makes the appellants 
liable to contribute towards tbe statutory 
compensation. They contend that in that 
respect the decree is wrong. We were 
referred to Suchand'i case (1) already cited. 
There Mr. Justice Doss, dealiag with the 
matter under section b9 of the Contract Act, 
no doubt, held that statutory compensation 
shoull be excluded from the reckoning. It 
will be observed that the Chief Justice 
merely said that the materials before the 
Court were insufficient for a decision and 
that the amonnt at stake was eo trifling 
that it would not be profitable to direct a 
farther enquiry. Iq the present case there 
i? no doubt as to the facts and if the 
case falls within section 70, as we think it 
doe?, there ii no difficulty. The contention 
put forward for the appellant", therefore, 
fails. 

In the result, the decree of the Court 
below wi 1 be modified in accordance with 
our decision on the second point above dealt 
with. In other respects, it will be con¬ 
firmed. Tne parties will bear thsir own coits 
in both Coarts. 

B. N. & B. N. 

Decree modified. 
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FaTEH MUHaMMAD V. IMaM-OD-DIN, 

LAHORE HIGH COURT. 

Sbcokd Civil Appeal No. 1557 of 1919. 

January 29, 1920. 

Pretent —Mr. Justice Scott*Smith. 
FATEH MUHAMMAD— Plaihtiff— 

Appellant 

versus 

IMAM-UD-DIN and ANOTaRR— Dbfindahti 

‘ —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0■ XIV, r. I 
^Issue not arising on pleadings—High Court, whe - 
ther will order remand for trial thereof—Ancestral 
land—Evidence as to its ances*ral character not 
adduced—Assumption that self-acquired—Finding as to 
custom—Finding not disputable in second appeal without 
certificate—Punjab Courts Act (VI of 19U0, s. 41 3). 

The High Court will not, in second appeal, remand 
a case to the lower Court for the trial of an 
issue which does not arise on the pleadings 

In the absence of proof that a certain land is 
ancestral, it must be assumed that it is not. 

Atar8ingh v. Thahar Singh, 6 Ind, Cas. 721; 42 P. 
r J9*0 P. C.J; 12 C. W. N. i049; 35 C. 1039; 36 I. A. 
206; 6 C. L J. 359; 18 M. L. J. 379; 128 P. W. R. 
1908: 4 M. L. T. 207; 1C Bom L. R 7^0, followed. 

When the decision of a case depends upon a 
finding as to custom such decision cannot be 
disputed in second appeal without a certificate. 

< Sec ,nd appeal from the decree of the Dis¬ 
trict Jidge, D.lai* dated the 4th June I9i9, 
reversing that of the Munsif, S:oond Olaae, 
Delh ; , dated the 22nd January 1919. 

Mr Nr/nl Ohani Mthra, for the Appel 

lant. 

Maulvi Ohulim Muhy ud-Din, for the Re¬ 
spondents. 

JUDGMENT.—Fateh Muhammad, plaintiff* 
appellant, the nephew of Karmoon, deceased, 
husband of Musammat Neki, sued foradeclara- 
tion that a gift by Mutammat Neki in favour 
of Imam Din should not affect his rever* 
siouary rights. Imam IJio is the daughter s 
sou of Karmoon and Musammat Neki. The 
first Court held that the land was ancestral 
qua plaintiff, that the widow had ooly a 
life-interest in the property of her deceased 
husband and had no authority to make the 
gift. It anordingly decreed the plaintiff’s 
•laim. The lower Appellate Court held 
that there was no proof that the land was 
ancestral and that a daughter’s bdd was 
by custom the heir to the self acquired 
property in preference to a Dephew. On these 
findings it dinmneed the plaintiff’s suit. 

The plaintiff in eeiocd appeal to this 
Couit urges that no iseue was framed as 
to whether the land was his ancestral prop- 
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erty and, therefore, he produoed no evideiicf 
to prove it. It is urged that this Court 
should remand • the case for farther enquiry 
into the question whstber the land' id 
ancestral or ndt i In the plaint there was 
no averment that the land was the ansestral 
proparty of the plaintiff. Plaintiff/■merely 
stated that he was the nephew of Karmoon 
and was the heir in preferenos to the 
daughter's son and that the gift by the 
widow was iuvalid. • There was nottiiojg in 
the defendant's written plea* to the effeit 
that the property wai the self-acqaired prop* 
erty of Karmoon. As there was no allega¬ 
tion in the plaint that it was ansestral Qua 
the plaintiff, there was no necessity for the 
defendant to say ■ that the land was self* 
atquired property of Karmoon, 0. XIV, 
r. I, Civil Procedure Code, lays down that 
isiuea arise when a mite rial proposition of 
faot or law is affirmed by the oue party 
and denied by the other. On the pleadings 
in the present case no issues arose as to 
whether the land was amestral or self ac¬ 
quired. It cannot be slid that the Trial 
Coart was ia error in not framing an issue 
which did not arise on the pleadings. As 
pointed out by the lower Appel'ate Court, 
the onui was upon the plaintiff to prove 
stristly that the land was anoestral. In 
the absence of any proof it must be assumed 
that the land is not anoestral. Atar Singh 
v. Thakar Singh (1) is a dear authority upon 
the point I, therefore, see no reasiu why the 
case should be remanded. The decision, in 
the case of self-acquired property, that a 
daughter’s son excludes a nephew depended 
upon a finding a] to custom which cannot 
be disputed iu boo rad appeal without a certi¬ 
ficate. No certificate has been obtained in 
the present case, . ' 

' The appeal fails aod is dismissed with 
costs. 

W. C. A. 

Appeal dit mined ., 

(1) 6 Ind. Cob. 721; 42 P. R. 191C; 12 0. W. N. 1049; 
35 G. 1039; 35 I. A. 200; 8 0. L. J. 3>9; 18 M. L. J. 
379; 128 P. VV. R. 1908; 4 M, L. T. 207; 10 Bom L. 
R. 790 (P. 0.). 
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KARILAL 0, BADRIPBASAD. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

[Appeal phom Appellate Degree No. 427 

op 19*0. 

September 29, 1921. 

Present :—Mr. Kotval, A. J. C. 
KARELAL akd another—Depeudahts — 

Appellant* 

versus 

BADRI PR AS AD—Pi aintiff — Respoudent, 

• Easements Act (V o) 1882J, s. 60 —License—Per. 
sonal—Successor or transferee of grantor not bound— 
Revocation , notice of. 

■ A license under the Easements Act is of a per- 
sonal .character, not merely as regards the grantee 
but also as regards the grantor. 'V ith the latter s 
death it comes to an end and his successor is 
entitled to treat the licensee as a trespasser even with- 
out a notice of revocation [p 108, col. '*■ ] 

Wallis v. Harrison , (1838j 61 R. R. 715; 4 M, & W. 
538; 8 L. J. N a. Ex. 44; 1 H. & H. 405: 2 Jur. 
101P; 150 E. R. 1543 and Coleman v. Foster, (1856) 
108 R. R. 442: I H. & N. 37; 4 W. R. 4S9; 166 E R. 

1108, referred to. 

Appeal against a decreo of the Distrust 
Judge, Jubbolpore, dated the 10th July 1920, 
confirming that of the Additional D'ntr cj 
Judge, Jobbulporp, dated the 18th March 
1920. 

Messrs. V. Bose , P. N. Rudra and Sir Ft pin 
Krishna Bite, for the Appellants. 

• Mr. M. Quiti, i.r the Respondent. 

JUDGMEN V .— One Sakha n died, leaving 
two widows, Sokwara and Sakarti. Ramrat* 
tar, the father of the plaintiff, who is a 
minor, w. s the next reversioner. In Sambat 

1966 the two widows re married. In Sarabat 

1967 Sikwara mortgaged a 2-annai share of 
Maoza Urna and certain mali < makbutu 
lands which were her husband’s properly 
to defendant, Karels], and leaded for a 
term of 9 years the sir , khudkasht and 
malikmcnbusa lands to his father, defendant, 
Jhurroo. Ramrattan died in Sambat 1970 
or 1913 A. D. In Suit No. 52 of 1917 

the plaintiff sued the defendants for 
possession, obtained a decree and took 
possession of the village share and the 
lands in Decemb:r 19 18 . In the present 
suit he saes for mesne profits of the 
lands le»sjd to Jhurroo for the years 1914 
to 1919. It is not denied that both 
defendants were in p session of these 
lands. The pleas of the defendants with 
whith we are oonaeraed in this appeal are 
•ontained in paragraphs 3, 4 and 7 of 
Karelal’a written statement and paragraph 


9 of Jburroo's writ'en statement. They 

are as follows :— 

“Karelal’s written statement— 

3, That Ramrattan, father of the plaintiff, 
divided the property left by Sukbain 
between bis widows after their re*marriage 
and actually helped them in retaining 
possession and in mortgaging and leasing 
out the property and allowed Musammat 
Sukwara to ba the ostensible owner of the 
property, for whith mesne profits are claimed. 

4. That tbi« defendant, therefore, parted 
with R 3 . 1,300 and the plaintiff is now 
estopped from claiming any portion cf 
pro6ts and from denying Musammat Sukwara 
power to lease and mortgage. 

7. That defendant No. 2 bec\m9 an 
ordinary tenant by viitue of the leases granted 
to him by Musimmat Sukwara with the 
concent and tacit litense from Ramrattan. 
Plaintiff was not even born then ” 

“Jburroo’s written statement— 

9. That this defendant was not a 
trespapser and held the sir, khudkasht and 
malik makbuta lands in Mouza Urna under 
leases executed by Musammat Sakwara who 
was then the ostensible owner and in posses* 
eion of the said lands. This defendant 
bad no knowledge of Musammat Sukwara’s 
re marriage and acted in good faith in taking 
the bases fiorn her with the kLowledge 
and consent of plaintiff's father, Ramrattan, 
who was alive then.” 

The plaintiff in reply did not deny aDy 
of these pleis but only said that they 
were res judicata by reason of the judgment 
in the suit for possession. The iseu 39 
framed on these pleadings were- — 

“issue No. (1). Is not the judgment in 
the suit for possession (No. 52 of 1917) 
conclusive as to the right of the plaintiff 
to claim mesne profits as against the 
defendants ? 

(4) Can the defendants plead the plaint* 
iff’s father’s consent and knowledge of 
the mortgage and leases as a bar to the 
plaintiff’s claim for mesoe profits P Are not 
these pleas res judicata ?” 

These issues have been found against the 
defendants by the lower Courts. 

In second aopeal it was at first oontendod 
that the defendants’ possession wai so far 
as Ramrattan was aoocerned as licensees, 
and that the plaintiff who claimed through 
Ramrattan and not as reversioner himself 
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could do more treat the defendants as 
trespassers than oonld Ramrattan before 
giving a nofcioe revoking the license, that 
such notioe could not be said to have b3en 
given before the institution of the suit 
for possession and that not more than one 
year’s profits being due after the institution 
of that suit, a decree for more than one 
year’s mesne profits should not have been 
given. When in reply to this argument 
it was sontended that no plea of a license 
given to the defendants by Ramrattan was 
raised or put in issue and that the pleas 
ra r 8ed by them were decided or most bs 
deemed to be deeided against them in the 
former suit where the mortgage and the 
leases were held to bs wholly void against 
the plaintiff a new line of argamsnt was 
adopted. It was argued that Sukwara was 
allowed to be in possession by the rightful 
owner Ramrattan and for the purposes of 
enjoyment shs let the property to the 
defendants and tba*, therefore neither her 
possession nor that of the defendants was 
that of trespassers. The answer to this 
argument is that Sukwara held the property 
only as a licensee and the license not being 
transferable the defendants woald be, so 
far as Ramrattan was concerned, trespas¬ 
sers. The mortgage and the le:ss were 
reUly one transaction amounting to a 
usufructuary mortgage for 9 years for the 
earn advanced and considering that the 
licence might terminate at any time by 
revocation or by death of the licensee the 
transaction cannot be treated as a mode 
of personal enjoyment under the lic*npe. 

Assuming, however, that there was an 
implied license by Ramrattan in favoar 
of the defendants anl that it was in 
effect pleaded, the question is whether it 
continued beyond Ramratlao’s lifetime and 
boand his cuccesser until the latter gave 
notice of revocation. It is not contended 
that the license to the defendants was a 
lioense to which eithar of elms)? (a) 
and {b) of section 60 of the Kssenenti 
Act applied. It was, therefore, revocable 
by the grantor. Admittedly RiinraHau 
did not revoke it before his deith, but 
if be had transferred the property affect¬ 
ed by it, the transferee would not have 
bam bound by it, (section 59, Easements 
A»U, and the licensee would have been a 
trespasser so far as the transferee was con¬ 


cerned : vide Wallis v, harrison (1) and 
Coleman v. Foster (2). In Wallis v, Harris 
ton (1), it was argued that the transferee 
was not competent to treat the licensees as 
trespassers without notice of the transfer. 
Parke, B., observed: 

l take it to be clear, that a parol exe¬ 
cutory lioense is oountermandable at any 
time ; and if the owner of land granti to 
aoother a license to go over or do any 
act upon his olose, and then conveys away 
that close, there is an end to the license ; 
for it is an authority only with respect 
to the soil of the grantor, and if the dose 
ceases to be his soil, the authority is in¬ 
stantly gone,” # * * * 

A license executory is a simple authority 
excusing trespasses on the close of the 
grantor, as long as it is his, and thelioeuse 
is uocoantermanded. but csacss the moment 
the property passes to another,” 

In Ooleman v. Foster (2) it was argaed 
that the transferee of the grantor of 
the Lcenae took the property subject 
to the license and could not treat the 
licensae as a trespasser until he had 
done some act to notify that he hai de¬ 
termined the license. This argument was 
not accepted and in both the above cases 
it was held that the licensees were liable in 
trespass to the transferees. It would appear 
from the jadgment of Bramwell, B., in 
Ooleman v. Fcsler (2), that the permission 
which oan be relisd on in an action of 
trespaps is the permission of the plaintiff 
himself. These decisions appear to bs 
based on the principle that a licence is 
of a peramal character not merely as 
regards the grantee, but also as regards 
the grantor. There seems to be no reason 
why the principle of these decision* should 
not also apply where the propjrty has 
passed by inheritance. 

The permission given by Ramrattan cams 
to an end with his death aud thereafter 
there being no permission by the plaintiff 
the defendant* were trejpaasers so far as 
he was concerned. Tae appoal fails aud 
is dismissed wih ooats. 

Appeal dismiss id. 

(1. (1813) 51 It. It. 7 i 5 ; 4 M.&tV. 638; 8 L. J. 
(n. s.) Ex. 44| 1 II. & II. 405; 2 Jur. 1019; 150 E. K. 
164*. 

U) (1850) 10S R. R.442; 1 H. tf. 37; 4 W. R. 
*489; 15o E. it. 1108. 
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BR1HMAM0YI DEBT! V, 80MARALI IH1IKH. 

CALCUTTA HIGH COURT. 

Appeal from Appellate DiCiis No. 1G81 

of 1919. 

Marsh 2, 1922, 

Fresent : —Mr. Jastioe Newbould and 
Mr. Justice Panton. 

BRAHMAMOYI DBBYA and another— 
Plaintiffs—Appellants 

versus 

SOMARALI SHEIKH and others— 
Defendants—Respondents. 

, Landlord and tenant-*Agricultural lease, expiry of, 
before the passing of the Bengal Tenancy Act—Holding 
over, effect of—Stipulation in the original kabuliyat 
as to rate of interest, if enforceable—Bengal Tenancy 
Act ( VIII of 1885), ss. 63, 54 cl. (3), 67. 

The plaintiff brought a suit for arrears of rent in 
respect of an agricultural tenancy which had com¬ 
menced with the execution of a registered kabuliyat 
for a term of three years on the 26th May 1880, the 
defendants in the suit were the sons and son-in-law 
of the executant of the kabuliyat and they or their 
predecessor had been holding over since the expira¬ 
tion of the first term of the kabuliyat. The rent was 
payable partly in cash and partly in kind and the 
condition as to interest contained in the kabuliyat 
■was that the tenant should pay interest at 6 pies 
per rupee per mensem on the cash rent and one kotta 
per rupee per month on the rent payable in paddy: 

Held, that the provisions of section 67 of the 
Bengal Tenancy Act were a bar to the plaintiff’s 
getting any higher rate of interest than that provid¬ 
ed in the section, [p. 110, col. ?.] 

Chandra Nath Sarma v. Sheikh Inamdi, 64 Ind. 
Cas. 118; 34 C. L J. 3«9, followed. 

Section 67 of the Bengal Tenancy Act is not 
limited in its application to a case where produce 
rent is paid quarterly, [p. 110, col 2.] 

Bisheshar Nath Sahu v. Husani Sao, CO Ind. Cas. 
606: 4 P. L. J. 282: (1919) Pat. 24'?, not followed. 

Clause (3) of sectiou 54 of the Bengal Tenancy 
Act is not so exhaustive a definition which includes 
evory kind of arrears of rent. It only deals with cases 
of rent payable in instalments, [p. 110, col. 1.] 

Appeal agamst a deeree of the Subordi. 
Bate Judge, Mymensingh, dated the 21st 
of May 1919, modifying that of the First 
MuDsif, Netrokona, dated the 5th of Septem* 

her 1918, 

FACTS appear from the judgmeut. 

Baba Tarak Ohandra Ohakrabutty (with 
him Babu Profulla Chandra Chakerbutty) , for 
the Appellant*. —The term of the original 
lease expired before the Bengal Tenansy 
Act tame into operation and the tenant 
held over. The effect of tbia holding over 
must bo that the land was held on the terms 
of the original lsase, on the tame rent and 
on the s?me stipulations aq to interest, etc. 
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ss were mentioned in that lease. See 
Eishore Lai Dey v. Administrator-General of 
Bengal (I). Refers also to Alim v. Satish 
Chandra (2) and Kali Nath Sen v. Trailokhya 
Nath Boy (3). See also Lai Qopal Duit 
Chowdhry y. Monmaiha hall Butt (4) and 
Sreemati Pramada Sundari Sarkar v. 
Ledu Maltabar (5), The defendants are 
thus liable to pay interest at the rate 
stipnlated in the original kabuliyat. 
Then as to the rent payable in kind 
section 67 of the Bengal Tenancy Act has 
no manner of application. Sse Eisheshar 
Nath Sahu v. Eutani Sao (6). The expression 
arrears of rent ” is defined in sestion 54 
clause (3) of the Bengal Tenansy Act, whieh 
mu6t be read with section 53 of the Act, 
This latter section applies only to money 
rent. Therefore, so far as the produce rent 
16 oonoerned, sestion 67 is no bar to the 
plaintiffs’ recovering interest at the stipulat- 
ed rate. The faci that the sontraotual rate 
of interest amounted to a hard and nrcon- 
soionable bargain eannot be a ground for 
disallowing the eame. 

Babu Birendra Kumar Be, for the Re¬ 
spondents.—It is not necessary for me to 
rely upon the finding that the transaation 
was a hard and unconssioDahle bargain. I 
rely only upon sestion 67 of the Bengal 
Tenansy Act and invite your Lordships* 
attention to Chandra Nath Sarma v. Sheikh 
Inamdi (7). There it has been laid down 
that the tenant holding over is not liable 
to pay interest on the arrears of rent more 
than that mentioned in sestion 67 of the 
Bengal TeDansy Aet. With regard to the 
produie rent it cannct be seriously argued 
that sestion 67 has no application. The ease 
reported as Bisheshar Nath Sahuv . Husani Sao 
(6) is based on a misconeeption of the desi- 
sion of the Privy Council in Hemanta Kumari 
Bebi' y. Jagadindra Nath Boy (8). The 
definition of arrears of rent contained in 
slaase (3) of sestion 54 of the Bengal Ten¬ 
ansy Ast is not exhaustive. 


\ a. i vy. 11. QUO. 

(2) 24 C. 37; 12 Ind. Dec. (n. s.) 690. 
so <3) 26 C - 315 > 3 C. W.N. 191 S 13 lad, Dec. (n. s. 

(4) 32 C. 268; 9 C. W. N. 175. 

(5) 24 C. VV. N. clii (152) niten. 

(6) 50 lad. Cas. 506; 4 P. L. J. 2 82; (1919) Pat 24 
i7) 64 Ind Cas. 118; 34 C. L. J. 369. 

(8) 22 C. 214; 21 I. A. IJ!; 6 Sar. P. C. J, 473- l 
Ind. Dec. (n.s.) 141. 
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Baba Tardk Ohandra Ohakrabutty replied. 

JUDGMENT.—This appeal ari§83 out of 
a suit for arrears of rent, ani the ooly 
point to be deoided is the rate of interest 
to be given to the plaintiffs on the arrears. 

The tenancy commenced with the execution 
of a registered kabuliyat for a term of three 
years on the 25th May 1880 and the defendants 
in this suit are the sons and eon-in law of the 
execatant of the kabuliyat and they or their 
predecessor have been holding over sinoe the 
first term of the kabuliyat expired. The 
kabuliyat provides for payment of 24 rapees 
in sash and 3 aras of paddy, or in lieu of 
the paddy 12 rapees per annum. The 
•ondition as to interest sontainei in the 
kabuliyat is that the tenant should pay in¬ 
terest at 6 pies per rapes per men9em on 
the cash rent and one cotta per rupee per 
month on the rent payable in paddy. Both 
the lower Courts have held that the plaintiffs 
cannot get interest at higher rate than 12* 
per cent, per annam. This finding is based on 
two grounds, firstly, that the contraot for 
interest was a hard and unconscionable 
bargain, and, secondly, that the provisions of 
Bastion 67 of the BeDgal TeDansy Act are 
a bar to the plaintiff's getting any higher 
rate of interest than that provided in that 
section. 

On appeal both these grounds were attack* 
ed. But the learned Vakil for the respond- 
ent was content to rely on the application 
of seel ion 67 and the question of the effect 
of the finding that the bargain was bard 
and unconscionable was not argued. As 
regards the effect of section 67 the point 
has recently been considered by a Division 
Bench of this Court in the case of Ohmdra 
Nath Sarma v. Sheikh lnamdi (7). In 
that case it is pointed out that there has 
been divergence of judicial opinion as to 
the effect of holding over and the more 
important cases dealing with this point are 
there discussed. On behalf of the appellants 
it is strenuously urged that when a tenant 
Isolds over there is no new contract entered 
into which would make the provisions of 
section 178 of the BeDgal Tenancy Act 
applicable and that consequently there is no 
bar to recovery of interest under the terms 
of the original oontraot if that is made before 
the passing of that Act. This contention is 
overruled by the decision above cited. That 

decision has been attacked. We do not think 


that we should be justified in referring the 
matter to a Pall Benoh. On beba'f of the 
appellant cnr attention has been drawn to 
another resent decision in the case of Sree • 
mati Pramada Suniari Sarkar v. Ledu Maitibar 
(5), Second Appeals Nos. 167 and 2269of 1918, 
decided on the 3rd Jane 1920. A short 
note of thig ease appears in 24 Calcutta 
Weekly Notes, (Xofces Portion) Olii. Oa 
examination of the judgment we find that 
it is of no assistance to the present case. 
The judgment it3elf doe3 not state the facts.. 
From the paper-book it appears that no ques¬ 
tion of the applicability of section 67 wag ever 
raised. The lower Appellate Court in that, 
case reducsd the interest arbitrarily on 
the ground that the bargain was hard and^ 
unconscionable. The tenancy held by the' 
defendant was Osat nim hcwla or per¬ 
manent tenure and, therefore, that case 
would be covered by the Pull Bench oa*e 
in Lil Qopal Dutt Ohowdhry v. Monmatha 
Lai Dutt (4). The facts of the present 
esse cannot be distinguished from the 
facts of the ca9e of Ohandra Nath Sarma 
v. Sheikh Inamdi (7) already referred to f\od 
we follow that decision. 

One other point was argued. It was con¬ 
tended that so far as the rent in kind was 
ooncsrned section 67 would have no appli¬ 
cation. This contention is based on a 
decision of the Patna High Court, Bithethar 
Nath Sahu v. Husani Sao (6). With all 
respect to the learned Jadgeg who decided 
that case we are unable to agree with them 
that section 67 is inapplicable to a oase of 
produce rent which is not paid quarterly, 
That decision is based on the decision of 
their Lordships of the Judicial Committee 
in Remanta Kumari Debi v. Jagadindra Nath 
Boy (8). That decision has been considered 
in two reported caseg of this Court, Narenira 
Kumar Qhotc v. Qora Ohand Poddar (9) and 
Monohar MuhKeriee v. Khelra Nath [Paresh 
Ohandra Mukherjee (10) and it has been held 
that their Lordships of the Judicial Committee 
did not rule that the whole of the Bection 67 
is limited in its application to cases where 
rent is payable quarterly. We do not see 
any reason why section 67 should not be 
applicable to interest on arrears of paddy of 
rent paid annually. On behalf of the appel- 

(9) 38 C. 683; 3 C. L. J. 391. 

(10) 19 Ind.Cae, 625; 180.L. J. 176 at p. 170| 17 
Q. W, N. 820, 
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lants it is contended in support of this 
objection that arrears of rent is defined by 
section 51 elanse (3) and that clause must 
be read with section 53 whioh applies only 
to money rent. Olanse (3) of section 54 
is not so exhaustive a definition whioh 
includes every kind of arrears of rent. It 
only deals with cases of rent payable in 
instalments. It would be absurd to bold 
that all arrears of rent were covered by 
this definition, otherwise rent payable an¬ 
nually would never fall in arrear. 

For these reasons, we hold that this 
appeal fails and mu9t be dismissed with 
costs. 

B. N. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONS 

COURT. 

Appeal from Appellate Decrei No. 44 of 

. 1919. 

August 16, 19 Jl. 

Fretent :—Mr. Prideaux, A. J. C. 

VITHOBA —Plaintiff— Appellant 

ter sue 

WAMAN— Defehdamt—Respondent. 

Hindu Law— Mitakshara—Insanity—Inheritance and 
Partition , exclusion jrom—Insanity need not be con¬ 
genital. 

Under the Mitakahara Law, a person is disqualified 
from succeeding to property, if he is insane when 
the succession opens, and cannot demand a partition 
or share in one when it actually takes place, [p. 112, 
cols, i & 2.] 

Ram Singh v. Bhani, 32 Ind. Cas. 127; 38 A. 117; 
14 A. L. J. 11, followed. 

Insanity, as a ground for exclusion from inheritance 
under HiDdu Law, need not be congenital, [p, 112, 
col. 2.] 

Muthusami Qurukkal v. Meenaminal, 53 Ind. Cas. 
576; 43 M. 464; 38 M. L J. 29 J j (1920) M. Yf. N. 2c3; 
27 M. L. T. 329, followed. 

Appeal against a decree of the District 
Judge, Wardha, dated the 23rd November 
1918, confirming that of the Subordinate 
Judge, No. 1, Wardha, dated the 6 th 
August 1918. 


Mr. W, V. Qharpure , for the Appellant. 

Mr, F. Bo$e t Sir Bipin Krishna Bose and 
Mr. 8 . R. Mangrulhar , for the Respondents. 

JUDGMENT,—Vithoba, son' of Harbaji 
Rajput, a lunatic suing through his next 
friend and corsin, one Bajirao, claims from 
his two wives and Waman, his sod 
partition of his ancsslral estate situated in 
the Wardha District. The District Judge, 
Amroati, had in 1913 declared Vithoba to 
be a lunatic under Act XXV of 1856, ap. 
pointing the son guardian of the lunatic’s 
person and property. The case was tried 
on the following issues 

(1) Shonld Bijirao be allowed to act as 
the next friend of the lunatio plaintiff P 

(2) Can the lunatic claim partition of 
the family property? 

The Trial Court found the second issue 
in the negative, and also found against 
Bajirao acting as the next friend. The 
suit was dismissed. The lower Appellate 
Court dealt with the single question 
whether a lunatic can c!a ; m partition and 
confirmed the finding of the Trial Court 
in this respeot, 

Again in this Court the sole question 
is whether Vithoba, an admitted lunatic 
can see for partition. ’ 

For the appellant only one case exactly 
in point has been quoted, namely, Hotchand 
Oulabrai v. Manghanmal Qulabrai (l) j n 
which two of three Jndges of the Judicial 
Commissions s Oourt held, to quote the 
head-note: A eo-parcener who has become 
a lunatic subsequent to his birth can, during 
his lunacy, maintain a suit for partition of 
his share in the joint family property. He 
has vested rights in snch property by 

birth which are nob divested by his subse¬ 
quent lunacy. ” 

Mayne in his well-known book on Hindu 
Law writes 

“ Persons who labour under any defeat 
which disqualifies them from inheriting are 
equally disentitled to a share on partition 
(Paragraph 481.) 

And also dealing with the question of exclu¬ 
sion from inberitanoe the same author writes 
in paragraph 594 :— 

“ Ab to mental infirmity, it has been held 
that the degree of inoapaoity whi.h amounts 


(1) 29 Ind. Cas. 42; 8 S. L. R. 275, 
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to idiocy is not utter mental darkness. It 
is sufficient if the person is, and has been from 
his birth, of such an unsound and imb3cile 
mind as to be incapable of instruction or of 
discriminating between right and wrong. He 
must, in short, be one whom it would 
be impossible to describe at a reasoning 
being. ” 

Non.—It appears probable that in this 
passage the words “incapacity” and “idiocy” 
have been interchanged by a printer’s 
error. 

Shastriat page 360 of his book on Hindu 
Law quotes the text of Manu governing the 
case as follows :— 

“ An impotent person and an outcast are 
excluded from a share of the heritage, and 
so are those deaf-and-blind-from-birtb, as 
well as madmen«iriiot8*end-tbe'dumb and any 
others that are devoid of an organ of sense or 
action. ” 

At page 373 of the same book the author 
writes : — 

“ Inranity is a disease of the mind, which 
need DOb be congenital nor incurable to 
exclude from inheritance the parson affected 
thereby at the time the succession opens. 
And also a member of a joint family govern* 
ed by the Mitakahara will be precluded from 
partic?pi»ing in a fhare as co-paroener if at 
the time of partition he is affected by in¬ 
sanity, althoagh he was free from that 
disease before, and did acquire a right to 
the ancestral property from hie birth.” 

The cases directly in point are TVooma 
Per shad Roy v. Qrish Oh under (2), Ram Sahye 
v. Loll a Laljee Sahye (3) and Bam Soonder 
Roy v. Ram Sahye (4), On the question 
whether an insane person can inherit 
under Hindu Law it was held in Ram Singh 
v. Bhani (5) that a person is disqualified 
from succeeding to property if he is insane 
when the succession opens, whether his 
insanity is curable or incurable : and the 
question was decided in the same manner in 
Leo Kishen v. Budh Prakash (6) by the Judges 


of the Allahabad High Court. So far back 
as 1872 it was held iu Lufarhanafh 
By sack v. Denobund Jio Kullick (7) that a mad 
man could not inherit, and insanity wad held 
by their Lordships of the Privy Council 
to bj a bar to , inheritance in Baboo 
Bodhnarain Singh v. Balov Omno Singh 
(8). It seems clear that insanity, as 
a ground of exclusion from inheritance under 
Hindu Law, need not he congenital.: Muthu* 
tami Ourukkal v. Meenammal (9). The weight 
of authority is, therefore, to the effect that 
insanity at the time when the suoceesion optens 
is sufficient to disqualify, and that under the 
Mitaksbara Law a person who is at the timd 
insane is not entitled to share upon 
a partition in a joint family; if he is 
not entitled to share he is not entitled to 
demaud partition. The view taken by the 
two lower Courts is correct. 

It is unnecessary to decide, nor hes it been 
argued, whether Bajirao could act a6 the 
next friend of the plaintiff. This appeal is 
dismissed with costs and I direct appellant to 
pay respondents* costs. 



c - • 

n. k. Arpeal diemiised . 


(7) 18 W. R. 305 at p. 312; 9 B. L. R. 198. 

(8) 13 M. I. A. 619; 16 W. R. P. 0. 1; 6 B. L. R. 
P. C. 609; 2 Sar. P. C. J.607; 20 E. R.64',. ' 

(9) 66 Ind. Caa. 676; 43 M. 4^4; 38 M. L. J. 291 s 
(1920; M. W. N. 253; 27 M, L. T. 329, 


V 
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(2) IOC. 639at p. 641; 8 Ind. Jur. 6l7; 5 Ind. Dec. 

( 3 ) 8 C. 149 at p. J53;-0 C. L. R. 457; 6 Ind. Jur. 

303; 4 Ind. Doc, tN. s.) 9fi. 

U) 8 C. 919; 7 Ind. Jur. 85; 4 Ind. Deo. (n. h.) 693. 
(5 ) 32 Ind. (Jas. 127: 38 A. U7; 14 A. L. J. 11. 

(CO 6 A. 509; A. W. N. (1833) 105; 3 Ind. Doc. 

(k. fc.) 442. 
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NARAIN D1S V, 1MPER0K. 

* LAHORE HIGH COURT. 

Criminal Appeal.No. 902 of 1921. 

V ! March 3, 1922, • 

Pretent: —Mr. Justice Saofct-Smith ' 

■ and Mr. * Josiiae Broadway. 
foahant N AH AIN' DAS — Convict— 

' Appellant 

v/ versus 

EMPEROR —Respondent. 

Criminal Procedure-Code (Act V of 18989,.*. 288— 
Statement made before Committing' Magistrate—Trans-, 
fer to Sessions record—Evidence Act (l of 1872J, ss. 
105, 114 ill. (b) Y 133, 164— Cross-e.ramination of 
witness by party■ producing him—Accomplice—Corn*, 
boration—Confession of co- accused— Penal Code (Act 
XLV of 1860 ), ss .. 100, 102 *—Right of private defence 

of body , when commences. 

• N , , 

The Sessions Court has absolute discretion to 
allow-the statement, of a witness made before the 
Committing Magistrate to be transferred to its 
own record under section 288 of the Criminal Pro- 
cadure Code, but it should not allow the statement 
tube read out to the witness before the defence has 
had an opportunity of cross-examining him. [p. 123, 
col. SLJ • ; . . , 

A Public Prosecutor is not bouud to produce wit¬ 
nesses whom he considers to be false and the Court 
should not allow him to cross-examine prosecution 
■witnesses immediately they are produced, [p 123, 
cols. 1 & 2.] 

The burden of proving the existence of circum¬ 
stances bringing a case within any of the general 
exceptions of the Penal Code rests upon the accused 
and section 105 of the Evidence Act says the Court 
shall presume the absence of such circumstances, 
[p. 132,«col. 1.] ' 

•Section 133 of the Evidence Act lays down the 
rule oif law regarding, the testimony of accomplices, 
and section 114, illustration (6?, is merely a guide to 
assist, the Court, though in a vast majority of cases 
prudence requires that there shall bo corroboration. 
No hard and fast rules can, however, bo laid down 
to regulate the extent and nature of this corrobora¬ 
tion, this being dependent entirely on the circum¬ 
stances of each case. [p. 133, col, 2.J 

Balmokand v. Emperor, 23 Ind. Cas. 738: 17 P. R. 
1916 Or; 11 P W. R. 1915 Cr.j 16 Cr. L. J. 354; 246 P. 
L. R, 1916, Barlcat Ali v. Emperor, 36 Ind. Cas. 86J, 2 
P. R, 1917 Cr,; 18 Cr. L. J. 29, relied upon. 

Mamun v. Queen-Empress, 14 P. R. 1891, 
Emperor v. Nilakanta , 14 Ind. Cas 849, 35 M. 247; 
(1912 M. W. N. 207; 13 Cr. L. J. 305; 22 M. L. J. 490; 
11 M. L. T. 1 Snpp,, referred to. 

The evidence of one approver cannot bu said to 
corroborate that of another except where both have, 
at the earliest opportunity, and before there has been 
any chance of corroboration, deposed to the same 
acts as having been committed by a particular 
aceusod person, [p. 148, col. 2; p. 149, col. l.J 

The Court should insist on there being unanimity 
as to the incidents deposed to, or a sufficient numbei 
of them, by two approvers before their uncorro¬ 
borated testimony is deemed sufficient to warrant a 
convictioirthcrcon. [p. 149, col, 1, | 


m 

i r t : :i . 

A confession made by a co-accused ; after the,whoI» 
of the'prosecution evidence has been recorded'can 
be used as evidence, against the person - making it, 
but caunat be used as against his co-accused either 
as evidence in itself or as corroboration of the 
testimony of an accomplice, [p 134, col, 2.J 

Section 100 of the Penal • Code gives the right of 
private defence of the body only against actual 
assailants, it does not authorise the killing or 1 
causing of;hurt to persons who may.'in the future 
when re-inforced by others become assailants. The- 
right arises only on the occurrence of'an offence, or. 
of an attempt to commit an offence, and as soon as 
a reasonable apprehension of danger to the body- 
arises fr'un an attempt or, threat to commit the 1 
offence, though the offenco may not have been com¬ 
mitted. [p 13?, col. 2.] ' • 

• • 

I 

Appeal from an order of the Additional 
Sessions Judge, Gujranwala at Lahore, dated 
the 13bh Ostober 1921. 

Messrs. Rasan Imam , B. B. Puri and' Ram 
Lai , for the Appellant, 

Mr. R. A% Herbert , Government Advocate, 
and Pandit Jawila Parshad , R. B., Poblir 
Prosecntor, for the Respondent. • 

JUDGMENT, — On the 20th of February. 
1921 a very serious oaeurrenee took place 
inside the enclosure of r the Janam Asthan' 
Gordwara at 1 Nankana in the Sheikhupura ; 
Distrist, in the course of which a number 
of persons, estimated at 130, lost their lives. 
The majority of these persons are said to 
have been killed inside the enelcsare of the ' 
shrine bat a few,. as will b9 shown here- 
after, were killed outside in the vicinity. 
In ionnention with this oioarrense Narain 
Das, the Mahant of the shrine, and 50 other 
paraoDS were tommitted to take fcbpir trial 
bafore- the Additional Sessions Judge of . 
Lahore on charges under sections 30^, 148, 
149,201, 100 and 114, Indian Penal Code. 
Oat of these 51 persons, .ndar Singh, aosus-. 
ed No. died in jail before , the trial, 
aommenaed and the charge against aacased 
No. »7, Abdul Karim, was withdrawn by 
the G -vernment Advocate daring the trial, 
Oat of the remsioiog 49, 1(5 were aiquitted, 

8 parsons, Darnely, Mahant Narain Dag. Hari 
Nath, Kadir, Nur Sadio, Atma Ram, Surain 
Singh, RiDjha and Re'aana were convicted 
of murder and of rioting a- msd with deadly 
weapons under flection 302. road with sostions 
119 and 14.S, Indian Penal Code, and 
ware eenfcenoed to death Eight or.hern. 
namel/, P:ara biugb, non of Haii Singh, 

Jiwan Dr.s, Arajan Das, Kaman, Piar 
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Singh son of Sunder Singb, Balak Das, 
Jetha Singh and Jagat Singh were convicted 
of murder under section 302, read with 
seotion 149, Indian Penal Cede, and of 
rioting armed with deadly weapons under 
section 14"*, Indian Penal Code, and were 
sentenced to transportation for life. The 
remaining 17 person?, namely, Gal Akbar 
Khao, Ashiq aliat Sher Baz, Nur Muham- 
mad, Rahman, Nek Muhammad, Aziz Dl'ab, 
Abdulhb, Isma ; l, Muhammad Azam, Abdul 
Karim, Abdul Wali, Lai Muhammad, Imam 
Gul, Sayyaa Fakir, Mehr Ali, Gul Ahmad 
and Lai Das, were convicted under section 
20), Indian Penal Code, of oau<ing the 
disappearance of evidence of the commie- 
sion of an offence punishable with death 
and were cen'eoced to tevrn years’ rigorous 
imprisonment each. 

From this order the following eleven 
separate appeals have been filed to this 
Court: Criminal Appeal No. 902 by Mabant 
Narain Das; No. 104 by RaDjba and Rehana, 
No. 9C6 by Sorain Singh ; No. 1065 by 
Kaman and Piar SiDgb, sen cf Sunder 
Singb, Jelha Singh and Jagat SiDgb ; No. 
983 by Piara Singb, son of Hari SiDgb, 
and Jiwan Des ; No. 9fc4 by Lai Das ; No. 
1066 by Balak Das and Arjan Das. Mr. 
Hasan Imam, Advocate of the Patna Bar, 
appeared in the above appeals in this Court. 
With him appeared Mr. Bhagat Ram Puri, 
Advocate, and Mr. R&m Lai, Advocate, 
except in the appeals of Snrain Singh, 
Piara SiDgb, icn of Hari SiDgh, Lai Das 
and Jiwan Das for whom Mr. Dhanraj 
Shah appeared along with Mr. Hasan Imam ; 
Criminal Appeal No. 903 by Kadir and 
Nur Sadin for whom Mr. Miran Bakhsb, 
Advotate, appeared ; Criminal Appeal No. 
9C5 by Alma Ram for whom Mr. Bbsgat 
Ram Puri, Advocate, appeared; Criminal 
Appeal No. 917 by Hari Nath for whom 
Mr. Ram Lai, Advocate, appeared ; Criminal 
Appeal No. 907 by 16 persons sentenced 
under section 201, Indian Penal Code, to 
seven years’ rigorous imprisonment, for 
whom Mr. Miran Bakhsh, Advocate,appeared. 
Mr. Herbert, Government Advocate, and 
Pandit Jowala Parehad, Public Proieontor, 
appeared for the Crown. This jadgment 
disposes of all these appeals. 

The shrine at NaDkana is dedicated to 
Guru Nanak and is called the Janam 
Aetban Gurdw&ra, or the brith place Gur« 


dwara, Guru Nanak having been born at 
Nankana. The history of the shrine is 
thus given in a letter No. 210/6, dated 
the 7th April 1906, from C, J. Hallifax, 
Esquire, Deputy Commissioer, to H. J. 
Maynard, Esquire, I. C. S., Commissioner, 
Lahore, a copy of which was filed by Mahant 
Narain Dis along with bis written state¬ 
ment : — 

"In the middle of the 17th century Bava 
Lyjpafc Bedi, a descendant of the Guru, 
visited bis birth plsce and b lilt a shrine 
there whioh was called Janam Asthan, A 
litfle later other shrines were built. When 
there shrines had been established, Ham- , 
muD, an Vdas\ and after him Doui Chand 
Udaai, and Natha Singb, a Nirmala Sadhu, 
as Hammun's assistants, were appointed to 
look after them, and the chelm of these 
Sadtus who have inherited directly through 
them have ever since been in possession.” 

From the above it wool! appear that 
the Sadhus have been the managers or 
Mahauts in possession of the Janam Asthan 
shrine since it was founded more than 
250 years ago and would naturally consider 
themselves entitled to re'ain possession as - 
such, and would be entitled to resist at- ■ 
tempts to dispossess them by unlawful 
means, Narain Das Udaii , appellant, was 
the Mahant of the shrine at the time of the 
ccjurrenoe—20th February. Like the Ma* 
haDts of many other shrines in the Punjab 
be is an TJdati. According to Macauliffe’s 
book on the Sikh Religion, page 79 of 
the Introduction, we find that "there were 
three great fchiems of the Sikh religion 
which led to the falsification of old, or 
the composition of new, Janam Sakbis. The 
schismatics were known as the Udaiit> 
the Minat , and the Handalis. The first 
schism of the Sikhs began immediately 
after the demise of Guru Nanak. Some 
of his followers adopted Sri Ohand, bis 
elder son, as hfs successor, and repudiated 
the nomination of Guru Angad. The , 
followers of Sri Ohand wore termed Udosit 
or the solitary, and they now constitute 
a large body of devout and earnest men.” ' 

The orthodox Sikhs, who follow all the 
ten Garu*, are, or profess to be, dissatisfied 
with the management of the Gardwaras, and 

in the autumn of 1920 a Committee consist* ' 
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ing of 175 members from different parts of the 
Province and known as the Gurdwara Par- 
bandhak Committee was formed in Amritsar 
for the management of all Sikh Gurlwaras 
and other religious institutions of the Sikhs 
and for the purpose, if necessary, of taking 
possession forcibly of such Diases. See in this 
connection the note on Sikh agitation pre¬ 
pared by P. W, No. 17, Hakim Ikram nl-Haq, 
Deputy Superintendent Polioe, C I. D. In 
the course of his note this witness states 
that on the 2lst*22nd November >920 
a parly of Akali Sikhs seized the Panja 
Sahib shrine at Hasan Abdel, and on the 
28th of Daeemb r the Saahcha S&uia Gar* 
dwara in the Sbeikhupura Diatriit was seized 
by a Sikh jathi and the Mahant wa> 
expelled. Fearing a similar fate the Mahant 
of the Nankana Sahib shrine of the 
same district collected a number of support* 
ere with a view to offering resistance 
should his shrine be attacked. In January 
1921 the Gurdwara at Uhohala village in 
the Amritsar Distrsot was eeizsd by a parly 
of Sikhs of the Manjha. At Tarn Taran, 
in the Amritsar Distric*,a collision occurred 
on the 2 >th January i92l between the 
pujarig and the reforming party in which 
a number of persons W6re injured, two of 
whom have since died. The seizure of 
these shrines was quit9 sufficient to mike 
the Mabanis of other shrine3, including 
Mahant Narain Djs, appellant, apprehensive 
that the Sikhs might some and take forci* 
ble possession of their shrine 3 too. In 
consequence, he applied to the authorities, 
as he himself admits in his written state¬ 
ment (pages 310—312 of the printed 
paper-book). In paragraph 4 of this state¬ 
ment he says: Being aopreheosiva of attack, 
I approached every quarter for help and 
assistance. I had an interview with Mahatma 
Gandhi at Lahore, and he promised to 
speak to the Sikhs, which he did in the 
Annual League Meeting at Lahore. 1 also 
made representations to His Excellency the 
Governor, to the Members of the Eseaative 
Council and to the Ministers. I laid my 
case before nearly all high Police Officials, 
particularly Mr. Bowring and Mr. Mercsr, 
I waited in a deputation on the Hon’ble 
Mr. C. M. King, then Commissioner, 
Lahore Division, and pleaded for protection 
against apprehended attack, which every 
flubjoofc can of right demand of duly estab- 
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lished Government.” In paragraph 5 he 
states that be wai told by the Commissioner 
and other responsible" Government Officials 
that this was a religious matter, and he 
was to make bis own arrangements. In the 
absence of getting any help from the 
authorities he admits in paragraph 8 that 
he engaged Pathans as chaukidarg who kspt 
watch outside the shrine and also took 
steps to put the shrine in a state capable 
of defence and even made arrangements for 
storing food aud other provisions inside the 
Gurdwara in owe of a seige. He also 
admits in paragraph 9 that he possessed 
a revolver and two guns and that he pur¬ 
chased a certain quantity of ammunition 
and had previously also bought ammu¬ 
nition for sport. In paragraph 11 ho says 
that his instructions to the Pathans and 
his adherents were only to repel all attacks 
to seizs possession of the shrine and that 
firearms were to be used only as a last 
resort. 

The Mahant’s statement as to the ap¬ 
plication made by him for protection tp 
the authorities was borne out by theevi- 
donoo of the foliowiag witnesses : — 

P W. No. 128 Mr. I. W. Bowring, Saper* 
inteodent Police, C. 1. D. (page 24D of 
the papsr book) says : “The Mahant appealed 
to me personally that he was afraid of 
being dispossessed by the Srkhs. On the 
first occasion h9 did so at the Nankana fair 
in November and later on he cune to see 
me at my office in Lahore. I did not 
tell him whether he could have Police pro¬ 
tection or not. It was not in my pro¬ 
vince,” 

D. W, No. 97 Mr. C. M. Kiag, (page 
426 of the paper-book) says: “On one 
occasion a large number of Mahante came 
to me. They wanted Government to proieot 
the shrine generally. I did not supply the 
protection on behalf of Government that 
they were seeking. Thsrewasa conference 
of Government Officials about the Gur- 
dwaras. It was decided that there shocud 
b9 no defending of the Gardwarai by 
Police force.” It is abo clear from the 
evidencs on the record that the Gurdvara 
Parbandhak Committee were contemplating 
interference with the management of the 
shrine at (Sankana, 

D. W. No. 76 is Sardar Snndar Singh, Hono¬ 
rary Magistrate aud Jagirdar and President of 
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the Gnrdwara Parbandbak Committee. In 
the course of bis evidenoe be states that 
there was certainly a resolution of some 
date which he could not remember that 
an open letter was to be addressed to a 
Mabant or Mahants and that it was decided 
to write to the NaDkana Mabant that if 
a. satisfactory reply was not received, a 
Diwan should be held at Nankana to disease 
the matter. The 4th or 5th of March was 
probably the date fixed for this meeting 
at Nankana. 

D. W. No. 153 Sardar Sardn! Sicgh 
cays (page 455 of the printed paper-book) : 
“3 have been interested throughout in the 
Gnrdwara movement and have taken a 
prominent part in it, The Sikhs several 
times asked Government to help them to 
reform the Gurdwaraa but without results. 
The Parbandbak Committee was formed for 
the reformation of the Gurdwaras before 
the Nankana occurrence. The Committee 
warned the Mahant of Naokaoa to reform 
abuses in bis Gurdwara. It is correct 
that the Committee gave him notice that 
the Sikhs would be obliged to turn him 
out at the Diwan of the 3rd or 4th March 
if he did not institute reforms. I think 23rd 
Phagan was fixed for a Diwan at Nan. 
kana.” It appears from the calendar that 
the 23rd of Phagan corresponded with the 
5th of March 1921. 

In consequence of the forcible seizure of 
shrines in various parts of the Provinoe 
the Mahants deoided upon having a meeting 
in Lahore on the 20th February 1921 to 
consult together as to what steps should be 
taken for their protection. It is ermmon 
ground that Mabant Narain Das was in Lahore 
in connection with this conference on the 
18th of February and that he returned to 
Nankana by train arriving there on the 
morning of the 19tb. The chief day of 
the conference was to be the 20;h of 
February and oa the evening of the 19th 
the MahaDt went to the station at Nankana 
in order to proceed to Lahore. When he 
was in the train there waitiog for it to 
atari he was informed that a jaiha or band 
of Sikhs was at Bncbiana, tome 88ven miles 
distant, and fearing that this jatha was 
oa its way to Nankana to take forcible 
possession of the shrine he gave up his in- 
tention of proceeding to Lahore and returned 
to Lie baithak which adjoins the enclosure 


of the Gurdwara. At the same time he 
had sent some of his adherents to find oat 
what the movements of the iGtha said to bs 
at Bncbiana were and learnt that it had 
proceeded to some other place. It, therefore, 
appears probable that he did not anticipate 
any immediate attack by the Sikhs on his 
Gurdwara and went to rest on the night of 
the 19th February feeling fairly secure. 

We now proceed to quote two paragraphs 
from page 2 of the learned Sessions Judge’s 
judgment which shows what he finds to 
be the main fattti of the oeonrreDCS of the 
20ib February. 

“On the night of the 15th February a 
body of Sikhs of uncertain numbers gathered 
from various villages in the neighbouring 
Lyallpur District, and under the command 
of one Laohhman Singh of Dharowal in 
tbat District, marched through the night to 
NaDkana with the objeot of taking possession 
of the Janam At than shrine in the name of 
the Sikh reformation party. Although they 
were styled a jatha, a name which implies 
some sort of organisation, they were in fact 
a mere rabble. 

“They arrived at Nankana about daybreak 
and most of them marobed straight into the 
four walled enclosure surrounding the shrine 
or Gurdwara. This enclosure has a principal 
entrance facing the east ca'led the UershaDi 
door which leads into a porch or deorhi, an* 
other dcor oa the south facing the Bazir and 
called the Bazar door, and a third door on 
the west. Tho Sikhs found a few early 
morning worshippers and a Pujari named 
Thaknr Das conducting a service in the shrine 
proper and soma cf the Mahant’s tenants, who 
were supposed to be on guard but were in fact 
asleep, in a verandah of one of the enclosure 
walls. TbakorDas was pushed out roughly 
but no paiticalar barm was done to him. 
No one else was molested, The doors were 
shut but the guards were allowed to escape 
by the Darshani door. Meanwhile, a crowd 
of the Mahant’s supporters began to gather 
outside the doors, some armed with chhavis 
and axes and some with sticks. An attempt, 
on the part of the Sikhs to oust the Mabant 
from the control of the Gurdwara had been 
expected, but for tho moment both partus 
were taken by turprise and neither had 
any definite plan of action. Then a few 
mon of tho MahauFu party climbed on ta 
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^the walls cf the enclosure. Three or four 
of them had shot guns and opened fire 
-on the Sikhs bslow in the enolosure, 
while others threw bricks of which there 
were several heaps on the walls. This 
caused a panic. The Sikhs bolted for shelter 
into the rooms and verandahs at the Darshani 
entrance and into the shrine itself. Their 
assailants admitted the main crowd of the 
M affiant’s followers, and ’a systematic attack 
was made upon the hiding places of the 
Sikhs. Into fches9 the guns were fired and 
the stick and are men finished off all who 
were not shot to death. Other Sikhs who 
came up later, being either stragglers from 
Lachhman Singh’s party or possibly casual 
visitors, were attacked and pursued outside 
the enclosure wsIIb and some were killed and 
wounded. Finally, the dead were gathered 
together in heaps, mostly within the 
Gurdwara enclosure but some outside, and 
burnt.’’ 

It is necessary to somewhat amplify' the 
above summary. After the attacks in pur¬ 
suit of stragglers outside the Gurdwara 
enclosure the pursuers returned. It is said 
that one Gurdit Singh th9n reported that the 
dcors of the chauhhandi (the actual shrine of 
the Janam Astban) were closed and that he 
cdnld not open them and that there were 
probably some Sikhs inside. Upon this the 
Mahant’s adherents went inside the Gurdwara 
enclosure and killed a number of Sikhs who 
bad shut themselves into the chaukhandi. 
When the killing was over the bodies were 
dragged out and those already onteide having 
been collected they were set on fire in 
heaps with the help of wood and kerosine 
oil. 

It is common ground that the Gurdwara 
Parbandhak Committee had fixed the 23rd 
of Phagan, corresponding to 5th March 1921, 
for the holding of a Diwan or Jor Mela at 
Nankana at which the question cf reforms in 
the Janam Asttan shrine was to be discussed 
and it was to be seen whether the Mahant 
had instituted or intended to institute the 
reforms desired by the Committee, and 
whether he should be turned cut from his 
Mahantship or not. It is also in evidence and 
not disputed that certain persons including 
Lachhman Siogh were to go there bsforeband 
and prepare the langir or, in other words, 
make preparations for feeding the concourse 
of people who were expected to gather. 


The prosecution version is that the member* 
of Lachhman Singh’s iatha, who entered the 
enclosure of the Janam Asthan bn the morn¬ 
ing of the 20Sh February, had >gone there 
- merely with the object of making prepara¬ 
tions for the Diwan of the 5th March. . The 
learned Sessions Judge, however, has, after 
carefully reviewing the evidence, comeTto the 
conclusion that Lachhman Singh and his 
party intended to capture the Gurdwara—see 
page 5, line 29 et seq of the judgment. He 
has discussed the question at length in the 
judgment from page 3, line 22, to page'5, line 
32. He points out at paga 4, line 31, that 
“there is plenty of evidence on the prosecu¬ 
tion side that Lachhman Singh’s party shut 
the doors of the Gurdwara enclosure when 
they entered and placed guards over them, 
e.g, % the statements of worshippers such as 
Balak Nath (P. W. No. 27), Barkat 'Singh 
(P. W. No. 45), Ladha Mai (P. W. No. 57), 
Piara (P. W. No. 61) and Radha (P, W. 
No. 110), of Jowala feingh (P. W. No. 51), 
Harnam Singh (P W. No. 32) and the 
guards who are tenants of the Gurdwara 
lands, namely, P. W, Nos. 64, 65, 67 to 76 
and 91 to 93. That the Akalis interrupted 
the service and turned out Thakur Das 
Pujari is proved by the evidence of Thakur 
Das himself, Ghani Nand, (P, W. No, 247), 
Ladha Mai (P. W. No. 57) and Radha (P W, 
No. 110) of whioh no rebuttal is offered.” 

It is clear, therefore, that th6 Sikhs on 
arrival marched straight into the enclosure, 
turned out the worshippers and guards, shut 
the doors and put guards over them. These 
acts are prtma facie evidence that Lachhman 
Singh and his party intended to take posses¬ 
sion of the shrine. We are not impressed with 
the learned Government Advocate’s argu¬ 
ments that the doors ware shut and guarded 
so that the Sikhs should not be interrupted 
in their worship. These were acta signifying 
their intention to take possession and were in 
themselves quite sufficient for the Mahant 
and his followers to conclude that this was 
their intention. 

Some members of Lachhman Singh’s jatha 
ware certainly armed with axas, s tfa jangs 
(battle-axes) and long kirpant , but there is 
very little evidence that any of them possess¬ 
ed any fire-arms. There is no evidence at 
all on the record that any of them used 
fire arms. In our opinion it must be held 
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that none of the members of the jatha poesers- 
ed any. 

No less than 263 witnesses have been 
examined on the aide of proitcation. They 
are classified as follows by the learned Ses¬ 
sions Judge:— 

Polite Officers testifying to the in¬ 
vestigation and am s l s ... 16 

Medical witnesses ... 8 

Fcimal witnerses in connection with 
Exhibits ... 47 

Eye witresees inolnding four ap¬ 
provers ... 66 

Alleged eye witnesses regarded by 
tl e proseintion as hostile ... 9 

Alleged eye-witnesses •rcss-examin- 
ed by the proseiution or tendered 
for cress-examinaticn ... 10 

Witnesses tendered ft r cross ex¬ 
amination and not questioned ... 11 

Relatives or acquaintances of Sikhs 
killed or alleged to have been 

' killed ... 96 

$ Tbe approvers are Gomi. Ladba, Takinllah 
and Farid, P. W. Nee. 23 to 26. 

The Sessions Judge in bis jadgmenfc has 
de cribed these witnesses ard the way in wbifh 
they came to be given conditions 1 pardons. 
Takinllah and Farid are two cot of 28 
PathatB who were engaged by Mahanfc Nurain 
Dss a* guards on the 3rd F« binary—see in 
this eenneetion tbo evidence of Shambco 
Nath(P. W. No 140). We c’o not believe 
the evidence cf the PathaDs that they were 
not ergaged rs guards but merely for tbe 
purpose cf building a school, These men 
were arrested on the evening of tbe 20th 
Febmary and were lent at once to Lahore 
along with Mahant Narain Das aDd ctbeis, 
ard were kept in austody in tbe Central Jail 
until they made statements to the Police on 
tbe 17th March. Conditional pardons were 
then tendered ami tbeir statements were 
reoordtd by Diwan Mabesh Das on the 22nd 
and 23rd Msroh. These are marked Exhibits 
P. D. it. and P. D. £$. and will be found 
printed at pages 54 to til of tbe book of 
Kxbibitr. As pointed cut by the Sessions 
Judge, there two Pathans bad no opportunity 
cf meeting Gcmi and Ladha between tbe 
2Ulli February and tfce dales on whiah tbeir 
elate mente were recorded, Gomi aDd Laaba 
who were nrreated a few deys after the 


occurrence were kept at Nankana and were 
never sent to the Central Jail at Lahore. 
The reason given hy the Police Officers for 
keeping them at Nankana and not sending 
them to Lahore was that they were expeoted 
to make confessions. We shall refer here¬ 
after to the evidence of Hakim Ikram nl-Haq, 
D. S. P., 0. I. D, iP. W wo. 17), and 
Faz 1 In am, Inspector, C.I.D. (P. W. No. 19), 
which shews that Gomi and Ladha were kept 
apart from each other under snch circum- 
etarces that they could not collaborate and 
they had no opportunity of collaborating 
prior to making their statements to Diwan 
Mabesh D^s. Ladha made bin statement on 
tbe 10th ard 11th Ma*ch—s»e pages 43 to 53 
cf the bock of Exhiti s and Gomi made his 
on the > 5th — pages 37 to 4>l of the same 
book. The facts tha% prior to tbe making of 
their statements previous concert between 
them was highly improbable, and that eoneert 
between them on tbe o- e band and the Pathan 
approvers on tbe other was also highly 
improbable, have to be paid regard to in 
connection with illustration (6) toseetion 114 
cf the Eviderce Aet which is that an accom¬ 
plice is unworthy of credit nnless he is cor¬ 
roborated in material particulars. 

The learned Sessions Judge at pages 12 to 
16 of bis judgment has given a resume of tbe 
evidence cf the four approvers which it is 
cot necessary frr us to repeat. He also refers 
to the case of Hari Nath, appellant, who in the 
Committing Court denied oompluify in tbe 
oconrrerce of the 20 h Ftb uaiy, but in tbe 
Sessions Ccurt p.t tbe commenoemect of tbe 
trial tl.aded guilty and after the conclusion 
of the prosecution evidence made a loDg state¬ 
ment fu'ly inculpating himself as well as 
ether accused persons. We shall show here¬ 
after that this fctatunent cannot, in our 
opinion, be used as •oiroboraticn of tie 
evidence of the accomplices as against bis 
eo-accused. 

The Sessions Jodg* hai divided up the 
occm reroes of tbe 20th February into seven 
main incidents end the learned Counsel in their 
argrm nts before cs have ad pled this 
division and we cannot co bet'er th&D give it 
at thip place. 

(j) Emiy cf Lathhmau Singh’s jatha 
iuto the Gurd wara ench sure audits doings 
up to the comn encement of the attack ; 
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• (2) Gathering: of the Mahant’s men ont9ide 
the southern gate and the first attack from 
the walla of the enclosare ; 

. (3) Killing in the darghani deorhi; 

(4) Subsequent doings inside the en¬ 
closure, i. <!„ the harctdari incident described 
by Takiullah and the killing of two Sikhs on 
the south wall; 

(5) Exit from the enclosure and the 
shooting of Mangal Singh by Mahant Narain 
Das; 

(6) Pursuit and killing of stragglers out¬ 
side the enclosure and beyond the Railway 
line after the shooting of Mehnga Siogh ; 

(7) The k’lling in the chaukhandi and the 
burning of bodies. 

Before addressing us upon the event9 of 
the 20th February Mr. Ha9can Imam had 
a great deal to say about the attitude of 
the Sikhs after the occurrence. The shrine 
was od the 21st February made over by the 
authorities to a Committee of Sikh gentle¬ 
man. There ie ample evidence on the record 
and it is not denied that after the occurrence 
hundreds or rather thousauda of Sikhs, 
mostly armed with axes or ktrpant, assembled 
at Nankana or in the viciaifcy and thafc their 
attitnde wa9 a threatening one. It is also 
proved and admitted that a Committee of 
SikhB was constituted for the purpose of 
investigation aod that the members of this 
Committee arrested people wholesale on their 
own account. They bjhaved generally in a 
rather high-handed maimer and interfered 
with the Police investigation. Thi 3 matter 
is dealt with by the learned Sessions Judge 
at page 32 of his judgment from which we 

quo*e the following: — 

“ There is no doubt that the Sikhs inter¬ 
fered considerably to stirt with. This is 
proved by Mr. Bowring, Superintendent of 
Police (P. W. No. 1*8) and Hakim Ikram-ul- 
Haq, Deputy Superintendent of Police (P. W. 
No, 17). Nine persona were released by the 
Police from actual confinement. Sixty-seven 
more were detained by.the Sikhs aod released 
by the Police. Out of 40 more arrested at the 
instance of the Sikhs 36 were discharged 
under Magistrate’s order during the investiga¬ 
tion. 

“A number of these persons have been 
called as defence witnesses and al - hough 
they complain of their treatment aed some 
say that they were told by the Sikhs that 
they would be let off if they g*ve evideuce 
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against the Mahant, none can repeat any 
definite story which the Sikhs told him 
to tell. 

“For instance, D. W, N 09 . 2, 3, 9, 15,17, IS 
and 34 say that the Sikhs beat them but 
said nothing to them. D. W. No, 8 was merely 
asked why he had come to Nankana. D. 
W. Nos. 4, 5, 6, 7 and 19 say that they were 
questioned by the Sikhs and told them 
nothing. D. W. Nob. 10, 11, 14, 16, 20, 28, 
29 and 62 say that they ware told to give 
evidence but not what to say. D. W. No. 22 
says that the Sikhs merely threaleoed him 
and others arres ed by them, D. W. Nos. 23 
and 25 that they were told to say what they 
had seep, and that they said they had seen 
nothing, D. W. No. 30, that he replied that 
ha had seen tbe Sikhs arrive armed and 
that he was be\ten bgun for saying po. D. W. 
Nos. 28, 35, 36, 42, 50, 51, 53, 5 4, 56, 61 and 
63 say that they were told to give evidence 
agaiost the Mahant and that they £a ; d they 
knew nobbing. 

“ Only D, W. Ncs 44, 45, 48, 55 aay that 
they were to’d by Uttam Singh (P. W. No, 
108) to state that they had seen the Mahant 
and others firing gang. And all these de¬ 
fence wifcDes9e9 declare that neither they nor 
any me else in their presence yielded to threats 
or violence and consented to giv3 false evi¬ 
dence. 

1 Balak Nath (P. W. No. 27) says that his 
statement was taken by the S kh Committee 
00 21st February. Sint Siogh (P. W. No. 28> 
caya that he volunteered a stiteanai: to the 
S kh Oomm'tte°, whioh was reorded. 
Atma Ram (P, W. No. 31) says fchit he was 
arrested and ill-treated by the Akalis, He 
was on8 of the men released by the Police. 
Jai dingh (P. W. No. 64), one of the guards, 
says that he was dataiaed by the Sikhs 
and was urged to speak the tnitu and say 
what he had seen. 

Noue of these men except Sant Siogh 
has deposed personally againsc th 3 Mihanc, 
although they support toe prosecution oq 
other points. Sant Singh admits th at he 
had a pievioa3 grudge agaiait the Mahant, 
and that he was a companion and n)t a 
Victim of the Akalis daring the iuveatiga- 
tioo.” 

Mr. Hasan Iruan in particular drew our 
attention to the evidence of Mr. Bjvriogat 
pa?3 238 of th3 printed reord where hs 
says: ‘ Wiie a 1 arrive! the Committee hui 
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head quarters at the Serai. I heard from 
my officers that the Committee had boen 
examining witnesses. The inhabitants of 
Nankana ran away in large numbers. It 
was found necessary to appoint special Police 
Officers to enquire into the aafcions of the 
Sikhs. I found a party of nine persons 
oonhned in a kothri in the Serai. I had 
no reaeon to believe that they were there 
Voluntarily. Some of them complained.” 
At page 239 he says : “The Committee had 
an armed jitha at Nankana. It was found 
necessary to send for troop3 again and both 
oavalry and infantry same about a week or 
ten days after my arrival. There was a 
great deal of exsitemeht. Many bad charac- 
ters had collejted and it was necessary 
to eoforco order and re-aseure the people.*' 

Dlwao Muhesh Dis (P. W. No. ^lil) says, 
see page 253 of the printed reiord—“ Numbers 
of Sikhs arrived at Nankana on the 2lst 
Febroary. The local people were frightened, 
Excesses were committed whish commenced 
on the 22nd Pebrnary. There ware com. 
plaints of assaults, interference w.th women 
and destruction of Hindu pictures. Formal 
complaints as we*l as Polico reports of 
cogoisable offences uiad to tone to me in 
regard to the excesses by the Sikhs.” 

Mr. Connor, Superintendent of Police, (P. 
W. Nc. 255) slated that when His Excollency 
the Governor visited Nankana on the 22nd 
February, there were a number of armed 
Sikha inside the Gardwara, that they had 
Idkipos on their shoulders, that they were 
shouting Sat Sri Akal, and that they gave 
him the impress on tea; their attitude was 
threatening. When questioned by the learn¬ 
ed Government Advocate he said that he 
considered that their attitude was threatening 
towards the partisan) of tho Mahani and 
that the people at Naokani were panic- 
stricken on acsount of the attitude of the 
Akali 3 . Mr, Hasan Imam asked us to hold 
that all this evidence showed thigh handed- 
ness oa the part cf the Sikhs after the 
occum ncs of the 20;h February. He did 
not, however, ask as to hold that any par- 
titular witnesses for the protection had 
been coaohed ty the Sikhs. In fact he was 
emphatic in stating that he did not in aDy 
way attatk the conduct of the Police in¬ 
vestigation* We think it is clear that the 

gikhe did behave in a high-handed manner 


after the oooutrenie and we have no dddbt 
that their conduct alienated the sympathies 
of many of the inhabitants of Nankana, 
who otherwise might have given evidence 
on behalf of the prosecution, and 'that' the 
Polite in their investigation were hampered 
by their conduot. At the earn a tira°, our 
conclusion ii that the evidence as to the 
attitude of the Sikhs does not in any way 
tend to diecradit thecae of the proaecutiob 
or to show that the Polio acted improparly 
in the course of the investigation. 

Bjfore disongsing the case of each Of the 
appellants individually there are certain 
points raised by Conniel in their argumhnts 
which may conveniently be dealt with at 
this stage. 

I. Qomi's presence in Nankana onthe 20fh 
February. The defence produce 9 witnesses,'D; 
Ws. Nos. 3 <, 39, 57,60,112 and <135 to 188, 
with the object of showing that Gomi wai 
not at Nankana on that day, but was at 
tie sonference at Lahore. It is common 
ground that Gomi was in Lahore with the 
Mihanfc on the 18th February and that 
they and others returned together to Nankana 
by train on the 19th and that on the 
afternoon of that day the Mahant, Gomi arid 
others went to the station at Panktaa in 
order to proieed again to Lahore for the 
chief day of the conference which was the 
2Jth February. Whila at the station the 
Mahaut was informed tint there was a jatha 
of Sikhs at Buchiana seven miles distant, 
and feariDg that perhaps they intended to 
oome on to . Nankana with the objsct of 
taking possession of the shrine he turned 
bask and remained at home that night* 
What the above nine witnesses for the 
defence seek to establish is that Gomi did 
not along with others get cat of the train 
at Warburton and return to Nankana bat 
went on to Lahore. The Sessions Judge 
has pointed out in detail the contradictions 
in the evidence of these witn.s )es and ’has 
come to the conclusion that it ib impossibla 
to hold that Gorai was at Lahore on'the 
20th February. Hs also noted that Mr. 
Petmac, who was the chief Counsel 'for the 
Mahant, did rot appear to rely on that evi* 
denie and had not referred to it in detail nor 
attempted to expain the inconsistencies in 
the evidence which convinced the Jadge 
that it wai false. In this Court also Mr. 
Hasan I mum merely gave ws the numbers 
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of • the 1 witnesses, bat did not read oqt their 
evidence nor attempted to convince izs that it 
ehonld be aecapted. We agree with the 
Sasdiotfs Judge that it is false evidenoe. 
Moreover, we think it highly improbable 
that Gomi would have been chosen by the 
Police as an approver if he had not actually 
taken part in.the various occurrences which 
he has deposed to. Ladha had already 
mado a statement to the Police and it would 
have been mush too risky for the Police to 
fix upon a man as an approver who had no 
personal knowledge of the occurrence of the 
20fch February, Gomi has told a loDg and 
detailed story and has repeated it twiie 
before Magis'rales acd again iD the Sessions 
Court, and we do cot think it possible that 
he could have dote this without breaking 
down seriously under cross-examination had 
he not really witnessed the events deposed 
to by him. 

We ate quite satisfied, therefore, that 
Gomi was at Nankana on the 2ofch Feb» 
ruary and that he took part in the occur- 
rentes of that day. it is rot denied that 
the other three approver?, Ladba, TAkiullah 
and Far’d, have depcscd to even's which 
they witnefsed. 

H. 'Gowardhan Das, son of Gomi, was 
bstrothed three or four years befora the occur¬ 
rence to the daughter of Sundar Das who is a 
brdther of Mahant Narain Das. The Mahant 
in paragraph 13 of bis written Btat9ment 
at page 312 of the printed record states 
that Gomi deposes against him out of 
enmity as he (Mahant) was instrumental in 
breaking off the betrothal of hi3 son and 
his (Mahant’e) relations have ex commuaicat. 
'ed him because of his bad ohaiacfc«r and 
livelihood. Gomi himself denies that the 
•betrothal has been broken off. The defense 
produced four witnesses in support of this 
contention, namely, D. W. No. 58 Gopal Das, 
D. W. No. 59 Hem Das, D W. No. 145 Lorind 
Oband, and D. W. No. 151 Mahant Lai Das. 
Mr. Hasan Imam read the evidence of Gopal 
Das only and asked ui to accept his story, 
which is to the effect that some three years 
ag) the witness was at a welding at Kbara, 
that Gomi got drank at the wedding, that 
Mahant f arain Das was alse present and 
was much annoyed and on amount of Gomi s 
condact got the betrothal between his 
brother’s daughter and Gomi’a son broken 
off, Ho alio stated that the brotherhood ai 


that titoe ex-communicated Gomi. In answer 
to a question put in cross examination be 
stated that Dal Das and Bam Chand told 
Gomi to give up drinking and that Gomi 
replied that he would never give un drinking. 
Contrary to this, H9m Da?, (D W. No. 59), 
says that Gomi admitted that he got drunk 
but asked for pardon, but that the Panchayat 
refused to forgive him although he promised 
not to drink agaiD. This is a serious dis¬ 
crepancy between the statements of these 
two witnesses. Lorind Ohand ( D. W. No. 145) 
states that when his wife died Gomi offered 
him hia daughter in marriage but the wit¬ 
ness refused because he had already betrothed 
himself elsewhere. He doas not say that 
ho refused because Gomi had been ex¬ 
communicated from his brotherhood, and it 
is very unlikely that, if Gomi had bsen 
•excommunicated, he would have approached 
this witness in the way 'stated. Mahant 
Charan Das, at the bottom of page 452 of 
the printed record, states that he was ait a 
wedding at Kacba a year ago and 'that 
Gomi also was there and sat and ate along 
with othe s. 

The witness did not sit with him because 
ha was a celibate, and the celibates sat in 
one row and the noc-calibatep, like Gomi, 
in another. This evidence also is quite 
opposed 13 the allegation that Gomi had 
been ex-communicated from the brotherhood. 
We cannot, therefore, acc3pt the evidence 
abcui the breaking off of the betrothal and 
the ex-communication of Gcmi. It i 9 com. 
mon ground that Gomi was with the Mahant 
at Lahore on the 1 dob February and accom¬ 
panied him to Nankana on the 19th and 
that they intended to go back to Lahore 
together on the afternoon of that day. 
This fact is quite inconsistent with the 
elcry of the defenoe that the betrothal 
had been broken tff, and that Gomi was 
on bid terms with the Mahant. Mr. Hasan 
Imam bus urged that, if the betrothal bad 
still subsisted, ih 3 personal equation would 
have cinie in and Gomi *oa!d not have 
given each strong evidence against the 
Mahant as he has done, wbereia the 
exigents of eimity would acoaunt for 
his doing so. I: must, however, in (his 
oonrec’nn be remembered tl at Ladba’s 
statement had already been reaordod by 
Diwa-i Mahe’h Dm. Gomi di i not koo* 
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exactly what Ladha had stated and he 
might well have thought that it would be 
risky for him to conceal any part of his 
story whether it went particularly against 
the Mahant cr not. He knew that his 
pardon was a conditional one dependent 
upon his telliog the whole troth so far 
as he knew it in relation to the incidents 
nf the 20th Fekrnary, We are, therefore, 
not impressed with Mr. Hasan Imam’s 
arguments upon this point, 

III. After Gomi and Ladha had bieu 
granted conditional pardon* and their 
statements had been recorded by Diwan 
Mahosh Das, they were taken to Lahore 
and the suspected persons were paraded 
before them in the Central Jail in the 
presecca of a Magistrate on the 25th 
March. Gcmi identified various persons — 
see page 8 of the book of Exhibits—bat 
Ladha eipre3sed his inability to identify 
any cno. On the 28th March the saapseted 
persons were again paraded before him 
in tie Jail in the presence of a Magistrate 
and te identified a number of them—sea 
pages 12 and 13 of the fcr.ok of Exhibits. 
Ladha^s explanation frr not identifying any 
0 D 6 at the 6ret identiSc&ticn parade on the 
25th March will be found in bis statement 
at the bottom of page 70 of the printed 
reoord. It runs: I was taken twice to 
Lahore Jail. On the first occasion 1 did 
not identify anyone because Sikhs at 
NaDk^Da station said that the Akalis 
would not give any evidence and, therefo e, 
the approver would be baDged.” He added 
that Le told Ikram-ul-Haq, D. S. P., the 
re8S0D why on the fi? si occasion he had not 
identified any of tbe accused, and that, 
he made a statement to that effect also 
at tbe Deputy Ocmnrssioner’s buagalcw in 
Libcie, which is Exhibit P. D. Q, The 
latter statement is a detailed one and is 
t orroborative of the reason given by him 
at the trial for bis failure to iden.ify 
anyone in Jail, on the 25th March. His 
statement is borne out by the evidenoe of 
P. W. No. 19Fbzal Imam, Inspector of Police, 
C. 1 D, who states—see page i 5 of the 
printed record. “On the 24th March 
Ladha was taken to Lahore by the 3 30 
i*. m, train. Certain witnesses were alsi 
taken. At the station a crowd of Nan k..D»i 
people gathered. 1 beard the crowd shr ut 
that iu the Tarn Taran c so the ru ans had 


killed Sikhs, bat that there had been non- 
co-operation and no case had been brought, 
and that in the same way ia the Naokana 
case the Sikhs would non co operate and 
would not give evidence and that only 
those who confessed would be hanged.” In 
this connection we may also refer to the 
evidence of Sardar Sundar Singh, President 
of tbe Gurdwara Parbandhak Committee (D. 
W. No. 76), who states—see page 412 of the 
printed record : “I first helped the Police 
nntil the resolution for non-oo-operation was 
passed ” F.om this it appears that at one 
period of the investigation the Sikhs passed 
a resolution of noo-co operation end, therefore, 
there is nothing improbable in the reason 
given by Ladha and in evidenoe of Fazl 
imam (P. W. No. 19). In cur opinion Ladha 
has given a satisfactory explanation for hfs 
failure to identify any of the aco^ed at 
the 6r8t identification parade. 

IV. It has been furtner urged in argu¬ 
ments that Ladha is a badmash against 
whom the Mabaot had given evidapee and 
that on this account he must be regirded 
as hostile to him. The record of a seotion 
110 case agaicsi Ladha has been put in 
evidence from which it appears that he 
was discharged on 3jth Jaly. Mahanc 
Narain Das, however, was not a witness 
against Ladha in that cose. The Mahant 
in his written statement—see page 312 of 
the printed record—says that Ladha is 
& Register No. X badmnsh and that he 
gave evidence against liu in those pro¬ 
ceedings. It, theieforr, dcee not appear 
that tbe Mabaot ever gave evidence 
against him in aoy seotion 110 care. S. Bata 
Sirgh (P. W. No. 105) stated—see page 216 
of the printed record— M I held a raeeliog 
at Sheikbupura in December 1920. Ladha, 
approver, was present drunk aod the Mahant 
was cu'side. A Sikh pre3 = nt seized him and 
said that he was Mahant Narain Drs’s chela 

ft 

and was drunk before the Granth Sahib. 
He was bronght to me in the deirlii. I asked 
what he had come f r and he said that be 
bad come to find out what was happening. 

I asked where he got bis liquor from, and 
be said that he had a bottle outside iu tbe 
Mahant’s carriage. He was searched aud two 
or three cartridges were found in his posses- 
s on, and I wrote a rukka to the thana. Ladba 
toid that tie cartridges belonged to the 
Mahant ” The rukka is Exhibit P. D. B. 
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And is dated the 28th of Jannary 1921, so 
that the witness apparently is mistaken in 
saying that the occurrence took place in 
December 1920. In aonnesfcion with this 
possession of cartridges Lad ha was chillaned 
for an offense under the Arras Ast and a 
•barge was framed against him on the 1st 
Febrnary 1921. In his statement in Court 
he stated that he was with tbe Mahant who 
had some by motor and sent him by train 
and that the cartridges belong to the 
Mahant. He cited the Ja‘ter as a defense 
witness and tha ease was fixed for 10th 
February, but there ware no proceedings on 
that date and the hearing was adjourned to 
the 24th February. Now Ladha was in the 
service of the Mahant np till the tim3 of the 
occurrence and bad been in his ssrvica for the 
five or six years previous to it. It dees 
not appear to ns to be at all probable that 
he was on bad terms with the Mahant 
seeing that he sited him as a witness for his 
defense only a few days before the 20th 
February. On the other hand, Ladha ha9 
undoubtedly toned dowa the original state- 
ment whish he made before Diwan Maheeh 
Das. In that—see page 49 of the book of 
Exhibits—he stated that when Rehana and 
Ranjbe, appellant?, were firing from the 
south wall, Mahant Narain Das was Faying 
with a lc ud voice from the roof of hia 
baithak : ’*Do rot feel any anxiety, keep 
firing shots.” At the trial he made no 
stat( raant of this sort though be admits that 
he went up to the baithak and saw the 
Mahant on the roof wh.le the firing was 
goiDg on. After a careful ooneideraion of 
all the cirramstaoces we see no gpod 
reason for supposing that Ladha has given 
evidence against the Mahant because ho 
bears him a grudge or was not on good terms 
with him. 

V. Before the Committing Magistrate 
certain witnesses for the prosecution did 
not give tbe evidence which they were 
exp6C*ed to give. They are sa d to have 
ree l'd from the statements made by them 
in the scuree of the Police investigation. 
Some of these witnesses, for instance, P. W. 
Nos. 78, 79. 82, 95, 96 and 10 were produced 
by the prosecution at the trial and the Court 
allowed the Public Proeeintor to cross, 
examine them from the very start. This 
procedure has been objaatel ?o i” argammts 
before us. In oar opinion it w?.9 certain y 


the duty of the Prosecutor to have these 
witnesses in attendants so that they sould 
he examined by the defence, if necessary, 
though he was not bound to produce witnesses 
who were considered by the prosecution 
to be false. We do not think that it was 
right for the Court to allow the Prosecutor 
to put them in and to at once begin to 
•ross-eiamine them. At the same time, 
no argument hes been based upon this 
point and we do not find that any prejudice 
has been caused to the defence by the 
procedure adopted. 

VI, Statements made by the approvers in 
the Committing Magistrate’s Court were put 
in evidenoe by the prosecution, and were 
transferred to the record of the Ssssiors 
Court under the provisions of section 288 of 
the Criminal Prccadare Code. The course 
which was adopted was that, after tbe 
witnesses had been examiaed.in-chief by the 
prosecution, their statements in the Commit- 
ing Magistrate’s Court were tendered and 
were then and there read out before the 
cross-examination took place. Mr. Petman, 
who appeared for Mahant Narain Das and 
o'hers at the trial, objected to tbe statements 
being read out at; that stage bat the Court 
overruled tbe objection. Now, the Court had 
absolate discretion to allow the statements 
to be tiausferrtd under section 288 of the 
Code, bat we do not think it should have 
allowed the satements to be read out to the 
witnesses before the defence h°d had 
an opporfcnnity of cross-examining them. 

VII. There is ample evidence on the 
rcc'rd to show that at the time of the 
occurrence there we*e some *0 or bO 
v andering fahirs or Nanga Sadhus encamped 
outside the Janam Asthan shrine. Tbe 
learned Sessions Jadge, in his judgment at 
page 23, says that at one s*age of the 
case it appeared to be a defiaite defence that 
what occurred was a tight between Lichh- 
mau Singh’d Sikhs, and these Nanga 
Sidhus who resented the invasion of the 
shrine by the Sikhs, that the Sikhs ware vic¬ 
torious, and that after the affray they set 
fire to the bodies of the dead of b)th sides 
and disappear©!. The learned Sessions 
Judge, hojreve'-, has pointed out quite correctly 
that no evidence is forthcoming to supporS 
each a story. It was ultimately argued at 
the trial and the point ha* agiiu been 
presral be'ore us that the presence of a, 
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number of Nanga Sadhus outeide the shines 
hai been proved and that the number of 
dead bodies estimated by the proseoution is 
far in excess of the number of Sikhs who 
were definitely proved to have come to 
Nankica as members of Lacbbman Singh’s 
jilha and to have disaopeared sinoe the 
20th February. On the 23rd February an 
attempt was made to estimate the number 
of corpses inside the Gurdwara enclosure and 
in the potter’s kiln outside where some five 
or six bodies bad been burnt. This estimate 
was made by Sub lcspettor Oharan Singh 
(P.W, No, 21) with the help of three students 
oF tbe Lahore Medical College, two of whom 
have been produced as wiimeses, namely, Gian 
Singh (P. W. No. 112) and Harbans Singh 
(P.W. No. 181). These persons estimated the 
number of bodies in the Gurdwara to be 120 
and the number outside to be six. In addi¬ 
tion to this the dead bodies of three Sikhs 
and of Sant Ram Sadbn, whiob bad not been 
burnt, were found lying inside the enclosure. 
Now, Gian SiDgh and Harbans Singh admit 
that they left Lahore without permission. 
Both of them are Sikhs and Gian Singh 
admits that be is an Akali. They are 
•artaiuly not experts and the probability 
is that they sympathise with the Akalis 
>acd their tendency would be, if any¬ 
thing, to exaggerate the numbsrs of persons 
killed. Oharan Singh is also a Sikh and not 
an expert, and we do not know to what extent 
he was iiflaenced by the opinion of the two 
students. It is to be regretted that no ex¬ 
amination of the dead bodies with a view 
to estimating their number was made by 
any qualified officer. It is impossible, in 
our opinion, to attaoh very much iraportaDoe 
■to the estimate of the number cf dead bodiei 
made by these three witnecsss. It is quite 
possible, we think, that there may not have 
been more than : -00 dead bodies even if there 
were-as many as that. 

Returning to the question of the proserce 
cf Nanga Sidhoe in the ebr.'ns we quote the 
following passage from page 23. line 
58 et itq of the judgment of the Sersions 
Judge:— 

“ Aggression against stray Sikhs by 
Nanga Sadhus outside the Gurdwara 
en«U sure is spokoD cf by three p^oseoution 
witnesses, Nos. 51, 54 and 106, but they give 
the number of Sadhus only as 4 or 5, 2 and 6 
or 7 respectively, 
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la •ro83'exammatioD some other prosecu¬ 
tion witnesses admit having seen Nanga 
Sadbus in various numbers up to 30 in or 
outside the Gurdwara on the night of the 
19tb, <?. q. % Balak Nath (P. W. No. 27) Ladha 
Mai (P. W. No. 57). Thakar Das (P. W. 
No 58) and some of the guards (P. W. Noe. 
64 to 69, 73 and 91), Hostile proseoation 
witnesses su«b ns Tirath Singh (P. W. 
No. 60), Piara (P. W. No. 61) and Utman 
(P. W. No. 79) speak of Nanga Sadbus 
having bsen inside on the following morn¬ 
ing before the Sikhs arrived, but the only 
witnerses who 9ay anything about their 
having corns to blows are Mutammat Saddan 
(P. W. No. 102), M us am mat Lachmi (P, W. 
No. 95) and Kishsn Singh (P. W. No. 78). 

Tbe first named is nearly blind and her 
fantastio story that the floor was s v ,rewn with 
the bodies of Nanga Sadhas over which she 
had to step cannot be taken seriously. The 
other woman Mutammat Laehmi says that 
she heard sounds of fighting, that she does 
not know who fought and that she heard 
the 8ikb* calling out that the bodies of 
Nanga Sadbus were to b3 burnt quiokly in 
order that none might know whether Sikhs 
or Nanga Sadhus had been killed. n 1 do 
not believe her either. Kishen Singh also 
is discredited. He has gon9 bitk on his 
farmer statement to the Police, he told his 
tale under cross-examination by tbe defence, 
aud bo followed it up by what I hold to ba 
an equally false stcry about an attack 
on the Mahant by Akalis ontside tha Gur- 
d wara. 

To toe contrary i9 the evidenie of Ghani 
Nand (P. W. No. 247) who is practically a 
Nanga Sadbn himsel c , that although he 
was orderel oat aud refused to go, be 
was not molested by the Sikhs and that 
he remained with them in tbe c\au - 
hhand : until the massacre there. There 
is no evidenca of aDy Nanga Sadhu 
having a fire arm aud this is also very 
unlikely. It is sail by Kishen Singh that 
their weapons were fakirs' tongs, and it 
is absurd to suppose that wholesale slaughter 
could have been caused by nuoh tliogs. It 
is possible that Nanga Sadhus joined tbe 
crcw.i of the Mahant** supporters, but, 
b?yord tie st iry of P. W. No. 10> that six or 
seven Nanga Sadhus joined others in chasing 
him and his companions outside, there is 
no evidence that they did and there is 
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nothing better than conjecture to connect 
those who were 86tn there on the 19th 
with what happened inside the Gurdwara 
enclosure the next day. We note here 
that Mr. Hagan imam expressly told ue 
that the evidence of Munammat Saddan and 
Musammat Laehbmi might be disregarded. 

We find, moreover, on reference to the 
reiord, that Barkat Singh (P. W. No. 48), 
a bailiff, and Ladha Mai (P. W. No. 57), both 
of whom were inside the shrine when the 
Sikhs arrived, eay that they saw no Nanga 
Sadhue tLere at all, and in addition 
they make no mention of any fight 
occurring inside the enclosure. Piara 
(P. W. No. 61) says that he eaw five 
or eeven NaDga Sadhus only inside the 
enclosure. Utman (P. W- No. 79) who was 
•role examined with permission by the Public 
Prosecutor says that there were 30 or 32 
Sadhus inside the Gurdwara when tbe Sikhs 
arrived and that the latter said, Kill the 
Sadhus inside and shut the doors.” The 
witness, however, went out, and does not 
say that any Sadhus were killed in his pre¬ 
sense. In our opinion hia statement is 
most improbable and we do not believe it. 
The killing of Sadhus in tho way mentioned 
by him would have been entirely objectless. 

To sum up, there is do evidence at all of 
any fight between the Sikhs and Nanga 
Sadhus and, if aDy such fight had occurred, 
we ate sure that seme of the witneE86S would 
have deposed to it. A9 to the presence of 
Sadhus at all in the Gurdwara when tbe 
Sikhs arrived, we thiok there may have 
been a few but certainly not mere than 10 
or 12. It is probable that these men weald 
have gone out with Thakar Das and others 
when the Sikhs arrived and before tbe firing 
began. Ghani Nand (P. W, No. 247), him¬ 
self a Nanga Sadho, stares that he stayed 
inside the chaukhandi, but he does not eay 
that any other Nanga Sadbu stayed there, 
and he admits that the Sikhs used no 
violence against him. It if, of coarse, 
possible that eome NaDga SadhuF, who v. ere 
in the shrine, did not leave the enclosure 
upon the arrival of the Sikhs and th.it they 
were killed by the Mabant’s gun men by 
mistake when the ehcotiDg from tho walls 
began or afterwards in the Uarshani dcorhi , 
but this would not affect the case so far 
as the appellants are concerned. Saufc Ham, 
who is described as tho brother cf a Naukana 


halvai , was killed inside the enclosure anl 
his body was found there when the Polica 
arrived. Tak^ullah, approver, says that he 
ran out of the boradiri when the killing in 
the darshani deorhi was going on and that 
he wa9 shot by one of the Mahant’s gun¬ 
men, and after ho fell was slraok with 
chhavit by other adherents of the Mabant* 
Some evidence has been produoed to the 
effect that the Mibant ordered one Indar 
Daf, an absconder, to cut the bullet out of 
Sant Ram’s body so that it might not appear 
that he had baen shot. Unfortunately there 
wa9 no proper post mortem examination of 
any of the dead bodies b6*au6e the Sikhs 
objected to the bodies being cut. We do not 
find it necessary to decide whether the bullet 
was cut out of tbe body cf Sant Ram as 
alleged by tbe proseoution cr not. It is 
quite possible, as pointed out by the learned 
Sessions Judge, for him to have been mis* 
taken fer a Sikh and to have been shot by 
accident and tbe mere fact that he was killed 
does not, in our opinion, lend any support to 
the defense theory of a fight between Sikhs 
and Nanga Sadhus. 

We proseed now to deal more partiaularly 
with the case of Mahanfc Narain Das and 
the evideDse against him. He had, prior to 
the 20th February, undoubtedly, as he him¬ 
self admits, made preparations to resist 
any attaok wbish the Sikhs might make 
with the intention of getting possession of 
the shrine. He has admitted in hia written 
statement, that he engaged Pathans as guards, 
and Gomi and Ladha have both deposed to 
hio having imported men from the Manjba 
and elsewhere for his protection, both on 
the occasion of a fair in November 1920 
and shortly before the occurrence. RaDjha 
and Rehan8, appellants, are two outsiders 
who were certainly imported by him. We 
will deal with their individual cases else¬ 
where in this judgment, but we may say 
at this place that we consider it proved 
that they were armed with guns during the 
attack on the Sikhs which was made from 
the south wall, and that they took part 
in that attack and in any such other attacks 
as were made upon Sikhs outside tbe Gar- 
dwara enclosure. It in an admitted faot 
that the Mahant was licensed to poEjssa a 
revolver and two guns. In Lis wrilton 
statement part (2), pages 311 and 31^ of 
tho printed record, ho says: "My instroc. 
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tions to the Pafchans and my other ad- 
herents were only to repel all attacks 
made to seizs possession of the shrine, and 
that fire-arm9 were to ba used only as a 
last resort. The gun and the revolver with 
all the ammunition for the same were kept 
in one of the side rooms of the darshani 
diorhi to be immediately avail ible on an 
emergency. One gun wa§ out of order, and 
was kept in the baithak adjoining the Gur- 
dwara enclosure.** In bis oral statement 
he said that the good gnn and the pistol 
were kept inside the Darbar Sahib. His 
written statement shows that one gun at 
least, the revolver and ammunition for both 
weapons were kept in an accessible place 
and we are, therefore, of opinion that they 
•annot have been inside the Darbar Sahib 
on the night between the 19th and the 
20th Februaiy. If they had been there, 
there would have been no opportunity for 
the Mailings men to get possession of them 
on the morning of the 20ib, for the Sikhs’ 
visit was a surprise one and directly they 
entered the Gurdwara enclosure they closed 
the doors and placed guards in front cf 
them. It is proved by abandant evidence 
that Rehana and Raojba were firing guns 
from the south wall into the enclosure 
shortly after the arrival of the Sikhs, and 
Ladha in his evidence, at page 72 of the 
printed record, says that these men had the 
Mabant’s guns. No witness deposes that 
they had guns cf their own and we think 
there is no reason to disbelieve this part 
of Ladba’s statement. 

The first part of the prosecution case 
against the Mah&nt, in connection with the 
events of the 20th of February, is that he 
stood on the roof of his baithak, which is 
outside the Gurdwara enclosure, at a few 
yards distance from the south-west corner, 
and iocited his adherents to attack the Sikhs. 
The evidence on this point is as follows: — 
Gomi, who says ho came up on hearing 
the firing, states—see page 47 of the print¬ 
ed record—that the Mahant was standing 
on the north east corner of the baithak 
and told his men not to be afraid but to 
kill the Sikhs; that he also called oat to 
Shammun, who was one of the men on the 
south wall, to open the door as only a few 
men could climb the ladder and get up 
that way, Ladha, approver who apparently 


arrived after Gomi, says that he went op 
to the north-east corner of the Mahant’s 
baithak where the Mahant was, but an 
foitunately he was not asked whether he 
had any conversation with the Mahant or 
whether the latter said anything to him. 
He probably went np to get orders from 
his master, the Mahant, and there can be 
little doubt that there was some conver¬ 
sation between them. He, like Gomi, states 
that the Mahant told Shammun to open 
the gate. Takiullah (P. W. No. 25), in his 
statement at page 84 of the printed record, 
states that there were some 40 of the 
Mahant's men assembled at the southern 
gate armed with stiek* and axes and the 
Mahant told them to attack the Gurdwara 
and on this the men bsgan to mount by a 
ladder. Farid, approver, says nothing about 
this incident. Harnam Singh (P. W. No. >2) 
who was one of the guards, saye, see paye 
118 of the printed record—that, he saw the 
Mahant standing on the roof of his baithak 
facing towards the Gurdwara enclosure and 
wavinghis bands in that direction. Fateh Din 
(P. W. No. 115)—see page22Sof ths printed 
record—says that he beard that the Sikbs 
had c-me, and on going to the Mahant’a 
baithak , he saw that the Mahant had 
climbed on to the roof, that people were 
running towards the Gurdwara and the 
Mahant was shouting to them, “ kite tea:a 
de mil inhan nun kaddo' y in other words, 

“ turn them out in some way,” Shamboo 
Nath (P. W. No. 140), the Mahant’s own ser« 
vant, states that the Mahant was standing 
on his roof and not hiding inside as he 
himself says. We do not for one moment 
believe his story that be shut himself up 
in his baithak and stayed there till every 
thing was over. Bburga Nand (D.W. No. 67) 
is the only witness upon this point but 
he is connected with the Mahant by marriage 
and is an interested witness. The Mahant 
on the afternoon of the 19th February, 
when he thought that there was a danger 
of Sikhs coming to attack the Gurdwara* 
did not go to join the conference at Lahore 
but returned to his baithak evidently with 
the intention of being on the spot to guard 
against the threatened aggression. Under 
these circumstances it is in the highest 
degree improbable that he would shut him¬ 
self up in his baithak the whole time while 
the occurrences of the ‘iObh February werg 
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going on. The evidence which we have 
referred to above coupled with the fatts 
that Ranjha and Rehana ware armsd with 
the Mabant’s guns aod were firing at the 
Sikhs inside the Gardwara, and that the 
Mahant took no steps to prevent them, 
satisfies os beyond all donbt that the 
Mahant did incite his followers to kill 
the Sikhs who had gone inside the Gar 
dwara. 

We next come to the evidence as to the 
shooting of Mehnga Singh. It is in evi¬ 
dence tbat after the Sikhs, who were taking 
refuge in the Varsiani deorhi and the rooms 
adjoining it, had all been killed the Mabant’s 
men came out, some by the Datshani deorhi 
and some by the southern door. As 
thsy emerged frv.m the latter a party 
of Sikhs, variously eslimatjd as S to 15 in 
number, came round the curn'r from the 
direction of the Mabant’s baithak. It is 
said that Rehana aimed his gnn at these 
men and that one of them sfcrnok him with 
a chhatri, wounded him on the arm and 
caused him to drop the gon. Some of them 
are then said to have iuu in a eoatb-easterly 
direction towards the potters kiln while 
others turned back and ran in the direction 
of the Railway pursued by Ranjha, Wasakha 
Singh and Arali, absconders, and others. 
The witnesses go on to say that the Mahant, 
who wac at tbat time ridiDg on a grey mare 
near the south eastern corner of the Gur* 
dwara enclosure and was armed with a 
pistol, fired at the men who were ranning 
in the direction of the potter’s kiln and 
hit cne of them who fell down, and that 
this man was finished off by chhavi blows. 
The party of Sikhs, who came from the 
direction of the Mahant’s bciithak is said to 
have consisted of the following : — 

Sadhu Singh, Bhagat Smgh, sou of Bhag* 
Wan Singh, Asa Singh and Gurdial Singh 
(P. W. Nos. 35 to 33), MehDga Singh, Narain 
Singh, Karm Singh and Dasondha Singh 
(P. W. No. 214). Mehnga Singh is the man 
who is said to have been shot at by the 
Mahant. He as well as Narain Smgh and 
Karm Singh are said to have b99t^ killed 
and their bodies burnt in the potter’s kiln. 
P. W. Nos. 35 to 38 belong to Bundala village 
and the three men, who are said to have 
been killed, and Dasondha Singh belong 

t 9 village of Iiohki, They are eaid to 


have been coming to Nankana along with 
Mangal Singh (P. W. No. 50), Labh Singh 
(P. W. No. 55) Ram Singh and Mota Singh 
(P. W. Nos. 3S and 40), all of Bundala. This 
lot of four men say that they lagged bo- 
hind near the Railway in order to ease them¬ 
selves. Whether these men were part of 
Lachbman Singh's jatha or separate from 
it is not very material, bat all of this party 
who have been produced ai witnesses say 
that they were coming to Nankana to 
arrange for the lat.gir in anticipation of 
the Diwan of the 5th March. The evidence 
that the Mahant was riding on a grey mare 
and firing a pistol at Mehnga Smgh is fally 
detailed in the judgment of the learned 
Sessions Judge, from the bottom of page 39 
to page 41. Iu addition to the BuDdala 
witnesses (P. W. Nos. 35 to 38) Gumi, Ladha 
and Takinllah, approvers, have all deposed 
that the Mahant did fire his pistol at the 
men who were running away towards the 
potter’s kiln, Sant Singh (P. W. No. 23) is 
another witness to the sams occurrence, but 
in cross-examination be gave a very 
oonfu?ed account as to the direction in 
which the Sikhs at whom the Mahant was 
firing were running, Moreover, he admits 
tbat on one oocasion the Mahant had him 
shoe beaten by a sweeper, and the Govern* 
ment Advocate frankly admits that he does 
not rely npon his evidence so far as the 
Mahant and the latter’s near relations are 
concerned. Narain Singh (P. W. No. 29) is 
another witu8S9 to this occurrence. He is 
the Mahant of Labana Gardwara in Nankana 
and states that on the morning of the occurr¬ 
ence he heard the sound of guns and 
went up on to his roof from which he 
saw two men with guns on the southern 
well of the Gardwara and on the 
roof of the Darshami deorhi. He came down 
from hi9 roof and went into the open, He 
then saw the Mahant on a mare on the 
road leading from the south east corner of 
the Gurdwara to the potter’s kiln. He saw 
four Sikhs pass the suuthern gate and go 
down the road leading from the southern 
gate to the potter’s kiln. When they got 
to a point, which he showed on the model in 
Oouri, the Mahant fired a pistol and one 
of the Sikhs fell down, and a man ran 
up and strnok him with a chhavi 
and the Mahant said tbat the body was 
lo be taken to the putter’s kiju, This wag 
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the first witness to tell the Police that he 
had seen the .Mahant firing at the 3ikbs 
and he did bo on the 22nd February, which 
was the first day of the systematic investiga* 
tion by the 0. I. D, This man struck the 
learned Sessions Jndge as a reliable and 
respectable • witness, and the Judge 
says that he was favourably impressed 
also by Bhegat Singb. son of Bhagwan 
Singh, and Ata Singh and points out that 
these two, as well a3 Sadhu Singh and 
Mota Singh, were examined by the Police 
on the 25tu February. It is important to 
remember that Gomi and Ladhi, in all 
their three statements before Diwan Mahesh 
Das, under section 164, Criminal Procedure 
Code, in the Committing Magistrate’s Court 
and in the Sessions Court stated that the 
Mahant did fire at these Sikhs, Ae we 
have shown elsewhere in this judgment, 
Gomi and Ladba, after their arrest, were 
kept apart and had no opportunity of col* 
laboratiog before their statements were 
reiorded by Diw«n Mahesh Das. Their 
evidence in this respect is fully supported 
by that of the witnesses already mentioned, 
and we agree with the learned Sessions Judge 
that it is proved that .Mahant Narain Das 
fired a pistol shot at thess Sikhs, whoso only 
object apparently was to gat away from the 
vicinity of the Gurdwara. The learned 
Sessions Judge on pages 40 and 41 of his 
judgment bai discussed the evidence of P. 
W. No. 53, Bhagat Singh, son of Kika Singb, 
of Bandela, P. W. No. 54 Bhagat Singh, 
son of Nihal Singh of Bandala, P. W. No. 55 
Labh Singh of Bandala and P. W. flto. 214 
Dasondha Singh of Lohki. It wae argaed 
before him that, the evidence of these witnes¬ 
ses proves indirectly that the story of 
shooting by the Mahant is false. Labh 
Singh and Dasondha. SiDgh’e evidence in 
Court certainly differs from the statements 
made by them and duly recorded, under 
section 1G4, Criminal Procedure Code, daring 
the Polioe investigation. The differenoas in 
their statements merely show, in our opinion, 
that it would not be safe to place much 
reliance upon these witnesses. The Sessions 
Jndge is correct in hie view that the pre¬ 
vious statements of thooe witnesses aro not 
substantive evidence in the case and cauuofc 
be used to oontradict the evidence of other 
witneieeu for the presaoation. We agree 
>vith the pometrLti of tho learnod Scraiona 


Judge in regard to these four witnesjes and 1 
in regard to discrepancies in the statements 
cf the witnesses to the shooting of- Mehnga 
Singh. It has been argued by Mr. Hasan 1 
Imam that even if the Mahant did fire at these 
Sikhs he was justified in doing so' because 
he had a reasonable apprehension that they 
would otherwise attack him. In sapporfc of 
this argument he has referred us to Lidha’a 
statement in cross-examination at the bottom 1 
of page 73 of the printed record 1 where he 
says : • After being struck Rshana nn : 
along the southern wall in the direction of' 
the Mahant. Rehana ran in front with tbe 
Akalis behind him.’’ Now, Ladha U the 1 
only \vikn838 who says that theie Sikhs ran 
along tbe southern wall in the diractibn of 
Mahant while all the Bandala witnesses, 
who were the msn mo*t concerned and others' 
say that they were running aloug the road in 
the direction of 'the potter’s kiln when the' 
Mahant fired at them. We are not prepared'* 
to accept Ladha’s statement in this respest. 

t 

• I • • • 

Considering the whole of’ the evidence, 
we see no reason to-suppose that these men 
were running in the direction of the Mahant' 
or had any intention of attacking him. 
We agree with the learned Sessions Judgs 
that there cm be no inference 1 from the 
evidence that they tried to attack the Mahant, 
and we do not think that he could have had 
any reasonable groand for supposing that they 
intended (o attack him. The evidence shows' 
that there were a number of hii armed 
retainers near the Mahanfc at the fcims and 
this fact also negatives the theory that the 
Sikhs who were greatly oubnumbarei were 
intending to attack him. Someof eheseBandala 
witnesses give evidence of direct incitements 
by the Mahant. Sadhu Singh (P, W, No. 35)- 
says that the Mahant calhd out, that more 
Sikhs had oome, ani should not ba allowed 
to esjap3. Bhagat Singh (P. W H No. 3 >) 
says that there was a man * on a> grey 
mara who said : "more Sikhs have oome, kill 
them.” Ha did not identify the man 1 on 
the grey mare, bat there is no evidence 
that there was any ons else in that vicioifcy 
who was riding a grey mare. Asa Singh (Pi* 
W, No. 37) says that tbs Mahant sailed oat, 
‘'kill them too.” Gardial Singh (P. WV No/ 
38) says that th9 Mahant shouted, ' kill them 
don’t let any Sikh escape.” There is ample 
evidence that some of the-Sikhs were pnraaed^ 
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beyond the Railway line and several of the 1 !! 
rewived slight wounds from buckshot. Lvdh* 
and Takinllab, approvers, both state that t ey 
weredi rested by the Mahanfc to join the 
pursuit in the direction of the Railway after 
Mehnga Singh had been shot, bat no one 
else supports them on this point. 

- After the men returned from the pursuit 
beyond the Railway, news is said to have 
been brought by a Sadhu tailed Gardit 
Siogh that he tould not open the doors of 
the ehaukhandi and that there were probably 
some JMkhs hiding there. Upon this the 
Mahant’-a men went inside the enalosnre and 
the evidenae of the approvers is to the effeat 
that all the. men to the number of S'me 
40, who were taking refage iodide the 
ehaukhandi, were massBored. G’m : , in his 
statement at the bottom of page 43 of the 
printed rcc:rd, says : “A Sodhu aarne and 
said that perhaps there were Sikhs inside the 
chaukhandt.- By. this time the party whiah 
had pursued in the direstioo of the Riil «ay 
lice had returned. The Mihaot told us to 
go and see whether there were men in the 
chaukhandtt and if thera were, to kill them. 
RaDjha, Wasakha Singh ar.d others naming 
them) went I remained ly the Mahant. 
I heard shots and the Mahant toll me to 
go too.” Th's is the only evHense that the 
Mahant direatly incited bis followers to kill 
any Sikhs who m'ght be ia the ehaukhandi. 
Ladha, in his statement at p*ge 69 of the 
printed record, merely says that, afier RaDjha 
and others came back from the porsait 
beyond the the Railway, Gardit Singh came 
up and said that he sculd not get the doors 
of the ehaukhandi opened and that there were 
probably men inside. Upon this all the 
men who were with the Mahant went 
inside by the Bazar gate. Ladha himself 
went to the langar to drink water. Now, in 
his statement iD the Committing Magistrate’s 
Court (see page 79 of the prin'ed reoord) 
he states that when Gurdit SiDgh brooght 
the news that the doors of the ehaukhandi 
were closed, the Mahant said : Do ai) d 9E0 

if there are ary Sikhs insido.” It would 
be unsafe to rely on this statement, especially 
as in the statement recorded by Diwan 
Maheah Das he made no mention of the 
Mahant saying anything about the men in 
the ehaukhandi. In our opinion it wool! not 
be safe to hold that the Mahaut direstly 
incited hie followers to kill the Sikhs in the 
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chaukhandt y but we see ho reason to doubt 
that he was still riding his mare outside the 
Gard war* enclosure when his adherents 
retaroed from pursuing the Sikhs beyond- 
the Railway and that he heard it said that: 
there were probably some Sikhs in ' the cfcati- 
khandi and that thereafter he saw his men 
going into the enclosure and heard shots 
baing fired. We hava no doubt that he- 
must have known that if there were.any' 
S khs cmaealiog thennelvei in tho ehaukhandi 
they would be k lied and he did nothing.; to: 
pi event the killing of any men that might be 
there. » ■ - ' . 

The next point to be dealt with is, that 
of the burning of the dead bodies, both 
those inside and outside the Gurdwara. 
Gomi, at page 48 cf the printed record, 
slates that after the shotting cfMehnga 
SiDgh, (he Mahant told Arjan Dts, hia nephew,, 
to bring oil and burn the bodits. Arjau Das 
and another brought two tins of < il and some, 
wood, and that five o rpie*, whish were cuS- 
tide the enclosure, were then oollecfced, were 
taken to the potter’s kiln and there set fire 
to. Qe also states that after the killing 
of the men in the ehaukhandi the Mahant 
went into the enslosire and gave orders 
that the bodies of dant Ram and of three 
Sikhs wbith were lying there should be 
left as they were and not burnt, so that 
it might appear that there had basn a fight. 
Ladha, at page 68 of the printed reiord, 
states that the Mahant sent Gardit Singh 
inside the Gardwara to fetoh oil for the 
burning of the bodies and that before the 
chaukhant i affair the Mahant waa riding 
about outside while the bodies were barn* 
in* in the potter’s kiln, and while the 
Pathan3 were burning bodies inside the 
Gurdwara. This witness a?3) deposos like 
G)mi to the Mahant going into the 
entlosnre afeer the ehaukhandi incident 
and giving orders that the bodies of 
Bant Ram and three Sikhs should cot 
be burnt. Gomi and Ladna both detailed 
this inoident in their ci gioal statements 
before Diwan Mabesh Das. and in the 
OommittioaMagistrate’s Court—see pages 42 
and 52 of the bcok of Exhibits, and 
pages 69 and 79 of the printed resord, 
As already pointed ont, they had no 
opportunity of •ollaboration, if we are to 
believe the evidence of responsible Polise 
Qffiiers, and we see do reason for not belierin# 
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it, before ftbeir statements were recorded 
by Diwan Mahesh Dae. Tbe bodies of Sant 
Bam and of the three Sikhs were the only 
ones which had not been burnt and there 
must have been some reason wby they 
were left unburnfc, and we see no reason 
to disbelieve the statements of Gomi and 
Ladba that it was done by the Mabant’s 
order and for the reason stated by him. 
Takiullab, at the trial, made a similar 
statement, but we find that he said nothing 
about this incident in the original statement 
before Diwan Mahesh Das and we, there¬ 
fore, are of opinion that bis statement in 
tbie respect should not ba relied upon. 
Narain Singh (P. W. No. 29), as we have 
already noted, stated that he heard the 
Mah&nt order the body of the man whom 
he had shot to be taken to the kiln, and 
Nibal Singh (P, W. No. 30) says that he 
was dragged there apparently in the pre¬ 
sence of the Mahant. The learned Sessions 
Judge has also referred to the evidenoe of 
Lakhmi Das (P. W. No. 66) and says that he 
sees no reaeon to disbelieve him. He is, 
however, a parlner in contracts with Uttam 
Singh (P. W, No. 103) who is an Akili Sikh 
and whose evidenoe on this aacoant we do 
not think we ehocld accapt, Even, how- 
ever, if we ignore the evidenoe of Lakhmi 
Das there is still ample proof that the 
Mahant ordered the horning of the bodies 
in tbe potter’s kiln. Nar Abmad, Head 
Constable (P. W. No. 18), was the 6<at 
Polite Officer to Brrive on the spot. He 
arrived about noon and fonnd the Mahant 
ridiDg abont outside. The bodies at that 
time were horning inside and the Mahant 
refused to open the door of tbe Gurdwara 
saying that he would not do so until some 
more responsible officer arrived. The Deputy 
Commissioner, Mr. Carrie, and Narain Singh, 
District Engineer, arrived soon afterwards 
and went into the enclosure. There is no 
evidence to show that the Mahant gave the 
first order for the burning of the bodies 
inside the enclosure. It is in eviience that 
the Pathans were filming holies inside 
before the chaukhanui incident while the 
Mahant was riding about outside ordering 
the barning of other bodies in the potter’d 
kiln. Hs took no steps to stop the burning of 
bodies inside. He went into the enclosure 
subsequently while the burning was going 
eo and ordered the bodies of Sant Ram 


and three Sikhs which ware found by the 
Police on arrival, not to be burnt and gave 
the reason referred to by Gorai and Ladha 
in their evidence. He took no step 3 to 
prevent the barning of the other bodies 
which was still in progress when Nnr 
Ahmed arrived at 12 noon. All the evidence 
shows that the Mahant specifically ordered 
some bodies to be burnt and acquiesced 
in the barning of others. He wai in full 
control of the whole enalo9ure after the 
oicurrenc8 as is clear from the evidence of 
Nur Ahmed and Narain Singb, District 
Engineer, and all the circumstances show 
that he was in control during the occur¬ 
rence and folly identified himself with his 
adherents. 

There are one or two other points to 
b3 noticed bef>re we deal with the points 
upon which Mr. Hasan imam laid very 
speiial Btreas, name'y, whether in what 
he did the Mahant acted in the exercise 
of good faith and in the right of private 
aefenca and whether, if so, he exoeeded 
that light. 

The first intimation of the occurrence 
which the Police received, was in the form 
of a telegram, Exhibit P. A. A. This 
purports to havo been 89ni by Mahant 
Narain Das from Nankaua Railway Station 
at 9 40 a. m. and was recsivd at the 
thana at Warburton at about 10-30. It 
is worded as follow:—“Sikhs have been 
attacked. Come soon.” The original form 
shows that tbe actual sender was one Ram 
Lai, He has Dot baen produoad by either 
side. The original form was put in merely 
at the request of tbe defenje who wanted 
to see all telegrams despatched from 
Nankana on the 20th February. It has 
nevar baen admitted by the prosecution 
that Mahant Narain Das sent this telegram 
or had it sent. It was prodaoed by the 
prosecution merely to show what was 
the first information received by the 
Police. We agree with the learned Ses¬ 
sions Julga that the telegram helps neither 
side, though it is possible that the Mahant 
may have had it sent. A number of 
telegrams war a sanfc by Uttam Singh (P. 
W. No. 10S), the first as early as 8 20 
a. M., in other words, an hour and 20 
minutes before Exhibit P. A. A. was seat. If 
the Mahant was innocent and stayed in 
his biit l uh daring the whole time that 
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the nnesaore wai in progress, a9 he would 
have as believe, we think he would 
•ertainly have sent a telegram to the Police 
long before 9*t0 a. m. 

He produced five witnesses, D. W. Nos. 64, 
65, 65, 68 and 69 to a\y that he passed 
them on horseb&ik on the morning of the 
20;h February on his way to look for the 
Deputy Commissioner, who was encamped 
at Mangtanwala. The learned Sessions 
Judge has referred to tlnir evidence on 
pages 42 and 43 of hi9 judgment and we 
agre3 with him that it is not at all 
convincing. We think it extremely impro¬ 
bable that he would have ridden off alone 
to a plate several miles off because he 
woald eariainly have bsen afraid of being 
attacked on the way by some or the 
Sikhs. As already remarked by ns, the 
Mahant poseesiei and was licensed to 
•aery two doable barrelled guns and a 
revolver. In his written statement he 
said that one gan and the revolver were 
plated where they csuld be easily accea- 
aible, and the other gun was out of order. 
A gan was taken from him when ha was 
arrested after 4 ?, m. on the 20«h Febrnary. 
This was taken to Walter Locke and Co., 
Lahore, on the 7th April by Mr. Bowring, 
Superintendent of Police, and was examined 
by the Manager of the Gui Department, 
Mr. Webb (P. W. No. 169). He fonnd that 
the breech action was jammed with sand 
and dirt, that it had not been cleaned 
Binoe last fired and that otherwise it wai 
all right. We agree with tha Sessions 
Judge that the possibility of Raojha or 
Rehana having used this gan is not exslud • 
ed by the fact that tho breech was jammed 
when the Mahant was arrested several 
hours after the ocsnrrence. There is 
evidence to which we have already referred 
that Rehana point 9 d his gua at the Bondala 
and Lohki party of Sikh* and that one of 
them hit him with a chhuoi knocking the 
gan out of his hand. Rehana is ssid to 
have run awa 7 and there is no ev.dense 
that the gan was immeiiitely picked up. 
If it lay on the ground for any time 
the breech may easily have beiorns jammed 
with dirt and sand. Woen Nar Ahmed, 
Head Constable (P. W. No. IS), arrived at 
12 noon the Mahant had no h og in h:s 
hand and it is not clear what object he had 
m carrying a us:lo 79 gan atlcrwards, 


because he certainly had it in his hand 
when he was arrested. He may have done 
it with the object of showing that the 
only gun in his possession was not in 
working order. 

Though it is not proved that the Mahant 
ordered the first attack from the southern 
wall, wa consider it to be clearly proved 
that soon after it eommenced and whilst 
Rehana, Ranjba aod two others, said to 
be ab3Gondiog, were firing at the Sikhs 
inside the enclosure, he was standing on 
the roof of his bnithak and was inciting 
his followers to kill the Sikhs, that sub* 
sequently he was riding about on a mare 
outside the Gnrdwara and was instigating 
his followers to kill Sikhs who had never 
entered it, and that he himself participated 
in the attack on those Sikhs from which 
murder resultad. We also hold it proved 
thit in his presence his followers entered 
the enclosure ia order to kill any Sikhs 
who might be hiding in the chaukhandi , that 
he took no steps to prevent them, and 
that he ordered some of the dead bodies 
to be burnt and acquiesced in the burning of 
others. 

We proceed now to examine the plea 
that the Mahant acted in good faith in 
the exarciie of his right of private defence. 
We have in an earlier part of this judg¬ 
ment described how the Mahant in vain 
approached the authorities with the object 
of getting Police protection for the shrine, 
and how, as he himself admits, upon failure 
of his representations he engaged guards 
and took step9 to protect himself and the 
shrine against possible aggression by the 
Sikhs. Wa hold that he was entitled to 
take 6uch stecs and wo do not think any 
inference that he intended to repel attacks 
by any means, lawfal or unlawful, arises 
from the fact that he engaged for the protec¬ 
tion of the shrine parsons like Ranjba, 
Rehana, and the Pathans. 

Mr. Ha-san Imam urged that the Mahant’s 
adherents who gathered outside the south 
gate did not constitute an unlawful assembly, 
that they had no common object except 
perhaps to turn out the Sikbs and that 
every man acted on hii own initiative. 
The cimmon object must, in our opinioo, be 
judged from a consider viion of all the facts. 
It is possible t ;a5 the men did not assemble 
with the common object of killing tha invad- 
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'ng Sikhs but ths scaling of the wall, the 
throwing of brisk* and firing of gang from 
the wall, the opening of the south door so as 
to 1st more of the Mahaob’s meo in and the 
systematic killing of the Sikhs in and outside 
the enclosure satisfy us that the above 
•ommon object wai very soon forme! The 
question is whether this killing was justi¬ 
fied. 

The burden of proving the existence of 
•ircumstancea bringing the ease within any 
of the general exceptions in the Indian Penal 
Code rests npon the accused, and section 105 
of the Indian Evidence Aat says the Court 
shall presume the absence of such circum¬ 
stances. 

It is contended that the Mahaofc and his 
followers were jnstified in causing the death 
of the invadiog Sikhs in aciordanoe with the 
provisions of section 103 of the Indian Penal 
Code, Jo jrth’y. In other word*, it is urged tha^ 
the invading Sikhs by forcibly entering and 
taking possession of the shrine committed 
house trespass, and did 60 under such circum¬ 
stances as might reasonab'y cause appreoen- 
eion that death or grievous hart wouli be the 
consequence, if such right of private defence 
were not exercised. 

Kow, we have no difficulty in holding that 
the Mahanfc was up to the morning of the 
20th February 1921 in possession of the 
Janam Astban shxine and that the members 
of Lachhman Singh’s jatha tiok forceabla 
possession with the intention of ousting the 
Mahant from his office. Under sections 97 and 
104, Indian Penal Code, the Mahant had the 
right to defend his possession and in doing so 
to cause, if neoeesary, aoy harm to the 
invaders other than death. Bat we quite fail 
to see hew the ac:s of the Sikhs who, though 
they turned out Thakar Das and others, did 
not attempt to cause death or grievous bnrt 
to any one, could have caused reasonable 
apprehension in the minds of the Mahant and 
hie followers that death or grievous hurt would 
be caused to any of them unless the Sikas 
were exterminated. 

We B36 no reason to the suppose that the 
Sikhs intended to use any violence to any one 
ones they had entered the enclosure and shut 
the doors. It is quite probable that had the 
Mahant’s followers gone in and tried to tarn 
out the invaders by force there would have 
beau a fight and people on both sides would 
Jiaye been killed, but this probability did not 
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justify the wholesale killing of the invaders 
in the way deposed to in order to regain 
possession and complete control of the 
shrine. 

With regard to the killing of Sikhs outside 
the Gardwara Mr. Hasan Imam’s argument 
was as follows : The Mahant saw the Bandala 
men and various other small parties of Sikhs 
arriving, ana this led him to think that 
re inforcemeDts were coming to the help of 
Lachhman Singh’s party. He, therefore, 
thought it necessary to kill all who appeared 
so as to lesfen the number of his enemies. 
Now, seclion 100, Indian Penal Code, gives the 
right of private defence of the body only 
against actual assailant?, it dees Dotanthorize 
the killing cr causing of hurt to persons who 
may in the future when reinforced by others 
become auailants. The right arises only on 
the occurreics of an offence, o * of an attempt 
to commit an offence, and, in the words of 
section 10/, “as soon as a reasonable appre¬ 
hension of danger to the body arises from an 
attempt or threat to commit the effe ce 
though the ofecce may not have been com¬ 
mitted.” 

No right of private defence of the body 
arose in favour of the Mahant under section 
100, Indian Penal Code, because no offence 
against him was committed, attempted or 
threatened acd any tight of defending his 
po'ssssion of the Janam Aethan shrine 
was greatly exceeded and we find it im- 
possible to hold that he exceeded it in good 
faith. 

Mr, Hasan Imam has very eloquently set 
forth the difficult position which the Mahant 
was in bafore the 2Cth February by reason of 
his failare to secure protection from Govern¬ 
ment, and we have already stated that in our 
opinion he was fully justified in taking steps 
for his own protection both by engaging 
Pathans as guards and by importing man 
who were reputed to be good fighters, such 
as Ranjba and Rebana. 

We fully realize that he must have been 
in constant expectation of an attack and 
in a highly nervous state. He did not, as 
already pointed out, anticipate an immediate 
attack when be retired to rest on the 
night of the 19ih February and must have 
been greatly dismayed on the morning of 
the 20th when he heard that the Sikhs 
had actually arrived and entered the Gar¬ 
dwara. He probably heard that there wfte 
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a Urge body and that many of them were 
aimed, and either at once ordered his gun¬ 
men and other adherents to attaek them, 
or if the attaek had began before he issued 
any orders he subsequently entouraged and 
incited bis men to kill all the Sikhs. 
He was suffering doubtless under a deep 
eense of wrong and helplessness, and it 
is not surprising that be lost his head and 
acted as be did. Taking all the ciroum- 
stanses into consideration and in view of 
the faets that we do Dot hold it proved 
that be ordered the final massacre in the 
ehauhhandi and that tie evidence shows 
that he did not enter the enclosure till 
all the killing w6s over, we are of opinion 
that be should not suffer the extreme 
penalty of the law. Vke accordingly so 
far accept the appeal of Mahant Narain 
Das as to reducs the sentence to one of trans¬ 
portation for life. His conviction is main¬ 
tained. 

Before dealing with the individual cases 
of the other appellants, it will ba con¬ 
venient to refer to the arguments advanced 
by the learned Counsel in sonnestion with 
the evidence of the approvers. 

Mr. Herbert for the Crown contended 
that it was oot illegal to ba«e a conviction 
on the ucccrroborated statement of an 
accomplice witness, and further that so 
long as the evidence of an accomplice was 
corroborated generally it was not necessary 
that each incident referred to by such witness 
should be corroborated by unimpeachable 
evidence. He relied on Balmokand v. Em¬ 
peror (1), Mamun v. Queen Empress (2) and 
Emperor v. Nilakar.ta (3). On the other hand, 
Mr. Hasan Irran and his colleagues con- 
tended tba*, while it was not illegal to base 
a conviction on the uncorroborated testi¬ 
mony of an accomplice witness, as spec fically 
provided for by section 133 of the Indian 
Evidence Act, experience had shown that it 
was, bb a general role unsafe to do so and 
that it had become an almost universal rule 
of practice, adopted by all Courts, to require 
material corroboration of tainted testimony 


(1) 25 Ind. Cas. 738: 17 P. R 1915 Cr j }} P ‘ W * R * 
1916 Cr.j 16 Cr. L. J. *54; 246 P. L. K. 1915. 
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(3) 14 Ind. Cas. 8*.P; 35 M. 247: fl 0\2) M. W N. 
207j 13 Cr. L. J. 806) 22 M. L. J. 490 ; U M. h. I ■ 1 
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and to raise the presumption referral to in 
section 114 of the Evidence Act. After a 
carefnl consideration of the subject, and an 
examination of the authorities sited, we are in 
agreement with what was laid down in 
Barkat Alt v. Emperor (4) aod consider that 
section 133 of the Evidence Act contains 
the ruleof law regarding the testimony of 
accomplices, and section 114, illustration ft) 
is merely a guide fcp aisnt the Court, though 
as stated by Jhonstooe, 0. J , in Balmokand 
v. Emperor (1), in a vast majority of cases pru¬ 
dence requires that there shall be corrobora- 
ti)D. No hard an! fast rule3 can, however, 
ba laid down to regulate the extent and 
na’ure of such corroboration,this bdngdepend- 
ent entirely on the circumstances of each 
case. 

in the present case, the learned Sessions 
Judge has held that the testimony of Gomi 
can be regarded as supporting or corroborat 
tag that of Ladha Ram, and that their 
testimony can similarly be supported or 
corroborated by that of Takiullah and Farid 
for the reason that Gomi and Ladha 
Bam were carefully kept apart by the 
Police from the moment of their arrest, 
and that, therefore, they had bad no 
opportunity of discussing the evidence they 
shooH give or collaboration in any way. 
Similarly, Farid and Takiullah had been 
in the Central Jail and thus unable to see 
or comult with Goni or Ladha Ram, at any 
rate, np to such time as they had male their 
statements before a Magistrate. 

Section 114 of the Evidence Act, illutration 
(6), lays down that the Court may persume that 
an accomplice is unworthy of credit unless he 
is corroborated in material particulars. At 
the same time, it is also laid down that the 
Court thall have regard in considering 
whether this mexim does or does not apply 
to the particular case before it, to such a 
fact as the following : “ A crime is com¬ 

mitted by several persons, A , B and C, 
three of the criminals, are captured on 
the spot and kept apart from each other 
and each gives an account of the 
crime implicating £>, and the accounts corro¬ 
borate each other in such a manner as to 
render previous concert highly improbable.” 


(4) 36 Ind. Cas. 861; 2 P. B. 1917 Cr.- 18 Cr. L. J, 
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Now, in tbe present ease Farid and Taki- 
ullah were arrested cn tbe evening: of the 
20th of February aid removed, along: with 
others arrested on tbe same dat°, to tbe 
Central Jail at Lahore where they remained 
nntil such time as they were granted a pardon 
under Eeation 337, Criminal Procedure Cole. 
Daring this period these two persons had no 
opportunity whatever of seeii-g Ladha Ham 
and Gomi so that the chanee of ary previous 
concert «an be eieladed, 

Again, Ladha Ram and Gomi are said to 
have been kept apart, as it was ccraidered 

M \ 

that they would ultimately agree to appear as 
winesses for tbe Crown. Tin fact is de¬ 
posed to ty (P. W. No. 17) Hakim Ikram-ul- 
Hag, Deputy Superintendent of Police, and 
(P, W, No. 20) S. Gopal Singh, Iosp$c‘.or of 
Police. There is no direct or concrete 
evidence to aontradiot the definite and alear 
assertions made by there two witnesses, who 
also swear that Gomi was told nothing 
of what Ladha Ram had said beyond the 
faot that he had mentioned Gorai's name. 
As pointed out by tbe learned Seif ions Jadge, 
this evidence can only be diabelieved by 
assuming that these officers are thoroughly 
dishonest and untruthful merely beoause they 
are Policemen. We agree in thirking that 
to diecredit these witpessed for that reason 
alone is impossible. They are boih Police 
Officers holding responsible positions and there 
is no reason whatever to donbt their veracity, 
Mr. Bhagat Ram Puri suggested that as both 
Ladha Ram and Gomi had been taken to 
Lahore from Nankaoa on the 5th March 
1921 they must have travelled in the same 
traiD and that, therefore, it was possible for 
them to have discussed, the situation. Both 
these witnesses give a detailed account of the 
occurrences of the 20th February lt21 and 
we consider it highly improbably if not 
impossible, that theie could have been ary 
previous concert between them. We acrept 
the statemente of Hakim Ik:am ul-idaq and 
S. Gopal l ingh that, as a matter of feci these 
two persons were kept stricily apart, and 
consider, therefore, that tbe deposition of one 
can support the deposition of ihe other. 

Takiullah and Farid, however, are not on 
the tame plane. Admittedly, they were arrest- 
ed together and were together in the Central 
Jail, They, therefore, might have had 
opportunities to consult one another as to 
wtiat they were to say. The preaamption 


[1022 

laid down ly section 114 of the Evidence Act, 
therefore, trisea in their case. They were 
first examined by (P. W. No. 22) Amir 
Mohammad Khan, Sub Inspector and (D. W, 
No. 70) Khan Bahadur Abdul Hakttn, De» 
puty Superintendent of Police. These wit¬ 
nesses depose that they were deputed on 
tbe 12th of March 1921 to question the 
Pathans who bad been arrested in connection 
with the affair at Naokana. They both swear 
that they were not informed of the details 
of the occurrence and had not been told 
wbafc Gomi and Ladha Ram had said. 
We £03 no iea6on to doubt the veracity 
of fcbe*e two witnesses, but as the statements 
of Takiullah and Farid were not recorded 
till the 22nd and 23rd of March 1921 aod 
the depositions of Ladha Ram aod Gomi had 
been recorded on the 10th, llth and 15th 
March 192!, we cannot attach the same value 
to any oorroboration qr eupport that tbe 
statements of Takiullah and Farid may 
afford to the evidence of Ladha Ram and 
Gomi. 

There is another matter that needs refer¬ 
ence. At the trial one of tbe persons 
arraigned before tbe learned Sessions Judge 
was Hari Nath who, at the opening of the 
trial, pleaded guilty. He was not convioted 
on this plea but kept in the dock as one of 
the persons under trial. On the coDolocion 
of the case for tbe proseention when Hari 
Nath was examined he made a statement 
admitting his participation ip all tbe events 
which formed the subject matter of the trial. 
He implicated himself to the hilt and his 
ir criminating or confessional statement 
appears to havo been utilised by tbe learned 
Sessions Judge as supporting tbe depositions 
tf the four approvers. No doubt, the confes¬ 
sion made ly a person can be taken into 
consideration as against persons who are 
beirg tried elong with him; such a statement, 
however, n always regarded as tainted, and in 
the present fese we oonsider that it cannol 
be used to corroborate the testimony of the 
accomplice witnesses. It is to be borne in 
mind that Hari Nath made bis statement at 
tbe end of the prosecution eaie when the 
while of the evidence had been freshly 
detailed in his preseoce. It can be rightly 
used as evidence sgainst Hari Nath himself 
whore appeal w.ll now be considered. 

Hari Nath has been convicted of tbt 
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offences of rioting and murder under sac- 
iions 148, 802 and 149, indian Penal 
Oode and has been sentenced to death. 
He preferred an appeal through th9 Jail, 
io which he alleged that, while inside 
the Hardware, a jatha of Akali Sikhs at- 
lacked the shrine in order to take posies- 
eion of it, that he was set upon by two 
or four Sikhs and fought with them in 
eel! defence, and had, therefore, killed no 
one intentionally. Subsequent to this he 
submitted another memorandum of appeal, 
also throngh the Jail, in which he alleged 
that the ecnfessional statement made by 
him had beeD made at the instance of 
the 0. 1. D. Pol'ce Officials who had pro¬ 
mised him immunity, that they had not 
earned out their promise and that his 
confession was wrong. We may say at 
onoe that there is no indication whatever 
that the confession made by this appellant 
was in any way induced by the Poliee or 
any other person in authority, and that we 
consider that it was voluntarily made. 
Apart from this confession, however, there is 
the evidence of (P. W. No, 23) Gomi, (P. W. 
No, 24) Ladha Bam, (P, W. No. 25) Tckul- 
lah, (P.W. No. 26) Farid, (P, W. No. 28) Sant 
Siogh (P. W. No. 35) Sadhu Singh, (P. W. 
No. 86) Bhagat Singh, (P. W. No. 5 0 Bhagat 
Singh(P.W.No. 39)Ram Singh,(P.W.No. 31) 
Atma Ram, (P. W. No. 43) Sunder Das and 
(P.W. No. 55) Labh Singh. The last named 
witness, Labh Singh, states that he was per¬ 
sonally attacked and strusk by Hari Nath. 
The evidencs of this wltoess is not convincing 
aud at the identification parade held in the 
Jail he identified no one saying that he 
was feeling too ill to do so. Assording 
to (P. W. No. 23) Gomi, Hari Nath was in 
the srowd cutside the soafcbern d^or armed 
with a long ta'uca or chhavi, and also threw 
brisk* from the deorht roof. (P. W. No. *4) 
Ladha Ram mentioned this appellant as 
having been in the crowd at the southern 
gate and also io the Dirthant diorhi where 
“he killed men”. (P. W. No, 25) Taki- 
ullab identified Hari Nath aa one of those 
concerned in the killing of men at the 
Darshani deorhi , and al»o attributes to 
him the death of two S khs on the soa« 
thero wall. (P. W. No. 2b), Farid fays that 
this appellant was armed with a chhivi 
and wai seen by him assisting in drag, 
ging dead bodies at the chauhhandi. (P. W, 


No, 28) Sant Singh states that he saw Had 
Nath in th9 vicinity when the Mahant 
shot Mebnga Siogh. There is no reason to 
doubt the statement of this witness so far 
as this appellant is eonterned. (P, W. No. 35) 
Sadhu Siogh, (F. W. No. 36) Bhagat Singh, 
son of Bhagwan Singh, and (P, W, No. #3) 
Bhagat Singh, son of Kikar Singh, are 
Bundala witnesses who give similar evidence 
to that given by Sant Singh as having 
seen this appellant armed with a chhavi 
outside. (P. W. No. 39) Ram Singh identified 
Hari Nath as one of those who pnrsned 
the Bandala men towards ths Railway line, 
(P. W. No. 31) Atma Ram also identified 
this appellant as one of those renaming 
from the pursuit of Sikhs in the direc¬ 
tion of the Railway lioe. The evidence of 
this witness is, however, not convincing. (P, 
W. No. 43), Sander Das, deposes to having 
seen Hari Nath killing persons with a 
chhavi in the Darshani deorhi , There is 
no reason whatever to think that Hari 
Nath has been falsely implicated by any 
of the witnesses. He is closely connected 
with the shrine and his persenca there on 
the 20th Febrnary, 1921, is not unnatural. 
The evidence of the approvers is amply 
corroborated by the statements of the 
witnesses detailed above whose testimony 
qua this appellant there is no reason what¬ 
ever to doubt. Farther corroboration is 
to be found in Hari Nath’s own confes¬ 
sion in which he fully admits his guilt. 
We have no hesitation whatever in holding 
that he has boon rightly convisfcei and we 
accordingly dismiss his appeal and confirm 
the sentence of death. 

The next case argaed was that of Snrain 
Singh who has been convicted of offenses 
of rioting and murder under sections 148, 
302 and 149, Indian Penal Code, and sen- 
ter.od to death, He was arrested in 
Kasnr on the 2oth Febrnary 1921, Hig 
village is at a considerable distance from 
Nankana. 

His conviction is based on the evidence 
of (P. W. No. 23) Gomi. (P. W. No. 24)Ladha 
Ram aud (P. W. No. 26) Farid, the learned 
Sessions Judge holding that the evidence of 
theia approvers is corroborated in respect 
of this appellant by the fact that he fabri- 
cited evidence of an alibi. Mr. Herbert oon- 
tendend that corroboration was also t > b<j 
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found in the statement of P. W. No. 213 
Jhurdft SiDgb, 

. While it is true that at the trial P. W. 
No. 26 Farid pisked out Surain Si' gh as one 
of'those men who were armed with chhavit 
and “were dragging bodies and striking the 
wounded” (page 97 lines 4 to 7) be did not 
identify him either in the Jail cr in the 
Committing Magistrate's Court. In these 
circumstances, his evidence cannot be regard* 
ed as rf any value agairs* this appillant. 

P. W. No. 23 Gomi and P. W. No. 24 
Ladba Ram were kept apart from each other, 
at any rate, up to such time as their state* 
meets had been recorded by Diwan Mabesh 
Das. Id the present case, however, this 
fast cannot afford any assistance, for, in his 
statement to Diwan Mahesh Das, Ladha 
Ram did Dot name or give any description 
of fcurain Singh. His subsequent statements 
in Court, therefore, canrot add ary weight 
to the statement of Gimi. This witness 
states that be went to Daok&oa on the 19th 
February and fourd Surain Singh there 
amoDg those who bad come to assist the 
Mai ant (page 46). Od the morning of the 
20th February 19*1 Gomi says he saw the 
appellant armed with a e hha*i standing 
among seme forty rmn collected at the 
southern gate (page 47) and that he went 
intide on to the southern wall (page 
48) and after that on to the roof of the 
Darshati acorhi from where he joined in 
tbrowiig bricks (page 46) Later, Gomi 
includes him as being in the number of 
those who went into the Gurdwara for the 
chauhhandi incident (p8ge 49) and also 
states that Surain Singh actually went into 
the chaukhandi itself. This wi.ness made a 
similar statement to the Committing Magist¬ 
rate (pages 57-5b) and to Diwan Mabesh 
Das on the 15th March 19*1. 

Ladha Ram's evidence involves Surain 
8icgh as having been in the assembly at the 
southern gate (page b7) and as b&viDg taken 
part in the deothi incident (page9 68-70), 
He refers to him iD connection with the same 
incidents in his statement to the Committing 
Magistrate (page 18). He, however, did not 
know him before, nor did he see him at 
NankflDft on the 19th February 19*1. 

As has been said above, Ladha Ram's 
statement in the present case oannofc be re¬ 
gal ded as strengthening the evidence of 
Gomi and we consider that there must be 
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some independent eorroboration of the evi¬ 
dence given by these two witnesses. The 
leaned Sessions Judge finds this in what 
he holds to be the fabrication of a fal«e 
alibi In the first place, the fabrication of 
a false de r erjce cannot be regarded as clearly 
ettf bliebed on tl e rfcrrd,8nd secondly, we 
consider that it would be unsafe to bold 
inch a circumstance as sufficient. The 
learned Gr vernment Advocate . urged that 
ample corrobn»a*i n is to he found in the 
statemont cf P W No. 213 Jbanda M’ngh 
(page *76) which in to the effect that be saw 
Surain Singh with Ranjhe, Rehaoa and 
others at 3 P. m. or 4 p m. m the 20th 
February, 1921, at the w»ll of Sahib Das 
Sahib Dhs has been prrdnei d by »he defer oe as 
D. W. No. 27 (page 378) am fl >ly denies *he 
incident. We note tha', all he ugh the learned 
Sessions Jooge dees not refer to the evidence 
of fcahib Das, he does not appear 
to have placed eny reliaDca on the state¬ 
ment of P. W. No. 213, b&Dda Singh, and, in 
all the cirocinstances we consider that it 
would he wholly ui safe to accept Jbanda 
fcingb’s statement as affotding the neoeesery 
corroboration. We most, therefore, accept 
this appeal and acquit Surain SiDgh. 

The Dext case taken up was that of Rarjha 
son cf Gl nlam, a machhi. He has been 
convicted under section* 148, 302 and 149, 
Inoian PtDal * od*-, ai d sentenced to dfatb. 
He was arrested in the Lyallpur District on 
the l9th March 1921. According to the 
prosecution he took a very prominent part 
in all that ocourred on the iOth Februaiy 
1921. P. W. No. 23 Gomi says that wlen 
he reached the Gurdwara he saw come 10 or 
11 men on the top of the southern wall, 
four of whom were firing guos in the Gur* 
dwara, R&njha being one of these four (page 
47). Later on he says he saw him on the 
north of the roof over the staircase frem 
where guns were fired and bricks thrown, 
and that, at the suggestion of Ranjha, the 
assailants went down below into the deorhi 
and killed Sikbs who bad taken shelter there. 
Again, at Ranjha’c instance the kothris in 
the southern wall were tearched for hidden 
Sikhs. After the Sikhs bad been disposed of 
there they all went i.nt and Ranjha is stated 
by the witneis to have joined in the pur* 
suit of the Sikbs in the direction of the 
Railway line, Ranjha being armed with a 
gun (page 48-51). After this Gomi say* 
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that Rinjha wai among those who want 
iota-the chau<handi and took an aofcive 
and prominent part in shooting the Sikhs 
hidden therein (page 49). Gout made a 
similar statement to the Committing Magis¬ 
trate, and in his statement to Diwan 
■Mahesh Dai on the 15th March 1921, h 9 
imolftatad Etanjha in the same manner. 1 
Pi W. No. 24 Ladha Ram gives similar 
evidence He refers to Ranjha as having 
bsen engagad by the Mabant as “body 
gaard 1 some seven or eight months prior 
to this ocsurrenca (page 66). Oo his arrival 
at the Gardwara on the morning of the 
20th of Fdbraary he siys that Ranjha wa 3 
one of those on the southern wall Bring 
a gnn into the Gardwara. Ladha Ram says 
he himself went on to the rocf s ion after 
tbi3 and found Ranjha there Bring a gan 
(page 67). He includes him in the num» 
bar of tho ? e who went into the Da*shani 
deorhi and killed Sikhs (pages 68 69). He 
aLo says that the gua u?ed by Ranjha 
belonged to tha Mabant (page 72) and far* 
ther states that Rarjba had told him that 
he had killed two fcikhs in the direction 
of the Railway line. In his statement to 
the Committing Ma? ; strate and Diwan 
Mahesh Das, Ladha R »m mentions R»n* 

jha as having been cmoernel in the sam9 
incidents. The appellant wa9 obvious'y w-»ll- 
known to Ladha Ram and was ideniifijd 
by him, as well as by Gomi, in the pre¬ 
tense of Mr Bowring on the 20 h Mirth, 
1921, (vide Exhibit, P, B ). Having regard 
to the fast that Gomi and Ladha Rim had 
had no opportunity of consulting each other 
prior to the time when they made their 
statements to Diwan Mahesh Da*, tieir 
statements m \y be tak^a to mutually sup¬ 
port eash other. P. W. No. 24 Takiullah 
and P, W. No. 25 Farid alio depose to 
having ssen Raojba on the scene. The 
former says that he saw him firing a gan 
from the wall in the Darehani deorhi and at 
the chiukhandi. Toe latter deposes to having 
seen the appellant firiog a gun at the c\au - 
htiandi. The evidence of these two wit 
nesses must, however, be eliminated from 
consideration, as Takiullah failed to iden* 
tify him before Mr. Bowriog, and Farid 
only pointed him out ae a man whom he 
suspetted. There is, however, other evi¬ 
dence whish sorroborates the statements 

of Ladha Ram and Gomi, P. W. No. 32 


Harnam Singh states that ha sa?r Ranjha 
on the wall by the southern gate firing 
a gan (page 118), This witness ii a re¬ 
sident of Nankana and obviously knew 
Ranjha, There is no reaaon to donbt bis 
verasity, P, W, No. 35 Sadhu Singh-(page 
1 -4), P W No. 3 A9a S ngh (page 12}) 
and P. W. No. 38 Gurdial S ngh (page 130), 
Bundala witae«88?, agree in saying that 
Ranjah was armed with a gnn and stand¬ 
ing on the thara near the southern gate 
about the time when Mehnga Singh was 
killed, P. W Nr, 59 Amar Singh depcses 
to having seeio Ranjha on the southern 
wall armed with a gnn (page 172) and 
says he had Been Ranjha for two or three 
months prior to ths ocsorrenca and that 
he lived with the Mabant (page 13). This 
witness resiled from the statement made 
by him to the Committing Court and 
asierted that that statement was false. 
He is a Patwari and a resident of Nankana 
and had every ohanse of knowiog Ranjha 
if Ranjha bad been in the employ of the 
Mabant as stated by Landa Ram. He 
certainly sarmt be regarded as a witness 
nndoly favouring the prosesution and we 
think the learned Sessions Jadge has right 
ly regarded his statement that Ranjha had 
been living with the Mabant for two or 
three months ss strong eorroboration of 
Ladha R.m's satement to that effest. P. 
W. No, 61 Piara, another resident of 
Nankana, deposes to having seen Ranjha 
on the loutbern wall with a gun in his bard 
(osge 180). Then there is P. W, No. 75 
Kapor Singh, a resident of Kot Sadha 
Ram, who states that he was one of the 
gpards on duty at Nankana on the night 
preceding the occarrence. He states that 
as he was returning home after he had 
finished his watch duty on the early morn- 
ing of the 20ch February he met Ranjha 
in the Bazar near the Mabant’s dwelling 
house. Finally, there is the statement of 
P. W. No. 213, Jhanda Singb, to the effest 
that he saw Ranjha and others at the 
well of Sabib Das on the afternoon of the 
20',h February. The evident© of these Jatt 
two witnesses is not of any great importance 
and we do not attach weight to that of 
Jhanda Singh. The other witnesses, 
however, have corroborated the testimony 
of Ladba Ram and Gomi, and we sonsider 
that the evidence against this appellant} 
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establishes his gailt. His defense is that 
he has been dragged into this ease at the 
instance of one Kada who had enmity 
againit him owing to the fast he, Rsnjha, 
had ahdnoted the sister of odo Malli machhi , 
a sonnection of Kada. While it is true that 
this Kada was instrumental in getting Ran- 
jha arrested {tide the stetement of Mr. 

Bowring P, W. No. i2°, page 240), we are 
unable to £ee any reason for thinking that 
a false ease has been brought against this 
appellant. He took a prominent part in 
killirg the Sikhs on the wall, in the Darshoni 
deohri and in the chauhhandi, We accord¬ 
ingly dismiss his appeal and confirm the 
sentence of death. 

The next case argued was that of Rshana 
who has been sentenced to death nnder 
sections 148, 302 and U9, Indian PodbI 
Code. Bis name appears in the ruqa P.A J. 
written by Inspector Ptzl Imam who has 
deposed to the fact that the rames entered 
in this ruqa were given to him by Ladba 
Ram. The ruqa is dated 2ith Febtuery 
1921 aDd Rehana is named as one of several 
peisons who had been brought by At on Dos 
from Thamman. P. W. No. 21 Gorai states 
that a month or so prior to the fair at 
Naokanahe had gone to a wedding at villags 
Kala Kbara and from there had gone on 
to Mauza Tbamman which is close to Kalu 
Khara. At Tbamman be met Arjan Das, 
eon of Khushal Dae, and was told by him 
that his father Khushal Das had gone to 
collect men on behalf of Narain Das. Arjao 
Das aiked Gomi to go with the party. 
Soon after Khushal Das arrived with 15 or 
16 men among whom was Rehana of Tham 
man. They formed a party of about thirty 
men and together went to Lahore and ou 
to Nankana. They all, with otters, stcppad 
there for a day or so and then were dis¬ 
missed by the Mabant who told them to 
return in time for (he fair. Rebara was 
given money at that time. Gomi went to 
Nankana again at the fair and found Arjan 
Das, son of Khushal Da«, with a number of 
men including Behana. No disturbance took 
place at this tima aod tbo men were dis* 
miased being told that they would be sent 
for when reqaiied. Goni went to Lahore 
on tha 18th February 1921 in connection 
with the congrers otlled ly the Bedis. He 

*enfc to the bouse of the Mabant in Ram 


Gali and there found, among others, RebaDa. 
On the following day the party returned to 
NaDkara as already staled (pages 45-4f>). 
On the morning of the 20fcb February 1921 
on hearing the sound of firing Gomi went 
to the Darbar Sahab and says that he saw 
four men on the southern wall firing guns, 
Rehana being one of the four men (pages 
<«7 48). In his statements to the Committing 
Magistrate and Diwan Maheeh Das he refers 
to Rehana in connection with the same inci¬ 
dents cn the 20th February 1921. P, W. 
No. 24 Ladha Kam deposes to havirg seen 
Rehana on the 19th February on his arrival 
from Lahore, and to having seen him firing 
a gun on the southern wall on the morning 
of the 20th of February (page 67). He 
includes Rehana in those who were concerned 
with the k Ding in the Darshani deohri (page 
68 ). Later on he refers to him as having 
been struck by a Sikh cutside the southern 
gate juet about the time when Mehnga 
Singh was killed (pages t9-73). He made 
similar statements to the Committing Magis¬ 
trate and Diwan Mahesh Das. It may also 
be noted that on a previous occasion RebaDa 
had b’en brought by Arjan Dac to assist 
in repulsing any attack that the Sikhs 
might make on the Gurdwara. The evidence 
of these two witnesses he.s been consistent 
throughout so far as Rehana is concerned, 
and, as in the case of Ranjha, we consider 
that the testimony of these two approvers 
gives mutual support to one another. P. W. 
Takiullah states that Rehana wai firing 
a gun while on the roof and that a man 
wa9 killed outside the Gurdwara but that 
he did not fire dnring the chaukkandi inci¬ 
dent (pages 87*89). P. W. No. 26 Farid 
deposes to having met Rehana cutside the 
Darsk-ni deohri coming from the north and 
going towards the Bszir having a wounded 
hand (page 97). At an identification parade 
held on the 2nd April 1921 both Taki* 
ullah and Farid identified this appellant 
{vide Exhibit P. H. I.). P. W. No. 35 Sadhu 
Singh identified as being outside aim9d with 
a gun (page 124). P. W. No. 37 Asa Singh 
deposes to having seen Rahana at the sou¬ 
thern gate armed with a gun (page 129). 
P. W. No. 38 Gurdfal Singh rays ths same 
(page 130). P. W. No. 36 Bbagat Singh 
son of Bhagwan Singh deposes to having 
seen a man armed wiih a gun a*, the southern 

ga’e who aimed at K^m Singb (one of the 
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killed) tut was shuck by Kerm Singh with 
* tahta beicre be could fire, (pege 12b), and 
that the man with a gun was Rebana (pBge 
1S7X At an identification parade held cn tbe 
•4th April 1921 Bbagat Sineh picked out 
Rebana but was Dot quite certain of him 

P. D.). P. W. No* 4* lob bar Singh 
alleges that he wbb pursued by a number 
of men of whom Rebana was odo, being 
Armed with a gun (pages 149 150). This 
Milners identified Rebana at an identification 
parade held on tbe 2nd April 1921, (Exhibit 
P. B, I,j, P, W. No. 47 Jbanda Singh 
•(pages 152-153) coiroborates Icbhar Singh. 
P. W. No. 54 Bbagat Singh and P. W. No. 
213 Jharda Singh also reter to this sppel- 
'lant v but tbeir evidence is rot of any great 
weight. The learned Sessions Judge has 
utilised the confessional statement of Haii 
Nath against this appellant, but, as stated 
above, we do not think that this can properly 
be dene. Rebana declined to make aoy 
statement before tbe Committing Magistrate 
but the tiial admitted that he was wounded 
by a chhavi near tbe eastern gate (page 365). 
He does not admit that his arm was broken 
and in all probability it was Dot, In a 
Written statement filed by him he admits his 
presence at Nankana and states that on tbe 
mornirg of the 20fcb a great noise was beard 
And it was stated that a fight bad taken 
place in tbe Gurdwara, All the people went 
in that diiecticn and be went with them. 
As he reached there an Akali Sikh struck 
him a blow with a chhati cn his arm after 
which he ran awey. After a careful con 
fiideraticn of tbe case, we are fatii tied that 
the approvers’ statements have teeD material¬ 
ly corrohcrated agaicet Rebtna, and that 
he has been rightly convicted. We accord¬ 
ingly diemies bis eppeal and confirm tbe 
Aenfence of death, 

Tbe next caco is that of Piara Singh, eon of 
Bari Sirgb, wbo has been sentenced to 
haniporlaticn for life, havirg teen convicted 
of offerees under sec.ions J48, iOJand 14^, 
Indian Per al Cede. Bis ccrvieticn is bated 
by tbe learned Sessions Judge on the evi¬ 
dence of P. W. No. 23 Gomi, P. W. No. 
25 Takmllab, P. W, No. 26 Farid, taken 
together with the conftssioDal statement oF 
Barr Nath. As pointed cot above, Hari 
Path’s statement wss made after he had 
beard the whcle cf the evidcrce fer the 

prosecution,5l. and It we cannot regard it as 
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safe to use bis confession for the purpose 
of corroborating or strengthening the tosti- 
mory of the approvers. Tbe evidence of 
P. W. No. 23, Gomi, that this appellant 
was in the crowd at tbe southern gate with 
a stick in his hand (pages 47, 50, 58) but 
that he was some ten yards behind tbe 
others and did nothing (page 55). P. W. No. 
25, Takmllab, states that Piara Singh 
wa9 going about with a chhavi (page 8)), 
and that he took part in the ccourrense (page 
93). He assignes no definite part to the 
appellant, probably because be was not 
properly examined on tbe point. P. W. No. 
2G, Farid, is more spesi6c and includes this 
appellant in these men who were armed 
with chhavis and dragged bodie B and struck 
the wounded (page 97). He aleo attributes 

the killing of tbe two Sikhs on tbe south 
wall to Piara Singh (pages 99, 10j). 

Farid and Tekinllah cannot, however, 
be regarded as independent; witnesses and 
tbejr evidence does not corroborate tbe 
testimony of Gomi. Ladba Ram P. W No 
2> not only does net mention this appellant’ 
but definitely states that be did not see him 
at a 1 (page 75). There is thus no corro- 
boration of the approvers’ evidence, for the 
only other witoees who speaks of this ap- 
pellanfc is P. W. No 28, Sant Singh, who 
*ays that he was the last of the crowd of 
men f(n ?W ing the Mahant, but that he had 
nothing ip h,s band Sant Singh is on bad 
terms with Lai Das, brother of the appellant, 

and h>s evidence, therefore, cannot bare- 

garded as very ratiefactory. I Q these 

ZZTp D9ea a w \ Booept th: ' 8 ^ 

acquit Piara Siogh eon of Hari Singh. 

1 be next case dieousaed was that of Lai 
Das ion cf Han Singh, who is the brother 
of Piara b ngb. He has been found guilty 

p r C ^ eDie , nnder fe,tioD 201, Indian 

Penal Cede, ard sentenced to teven years’ 
rigorous imprisonment. The learned See- 
mods Judge apparently bases the oonviction 
cf this appellant on the evidence of P YV 
No 25 Takmllab and P. W. No. 26 Farid' 

of th u 90Df€flsiona l statement 

A f hB9 elrea ^y been stated 
Han Naths confession oannot safely be 

used as c rroboiation of the evidence of the 

appioveis. ° 

f fC D r ?r to P W. No. £5 Tabiollah 

,u D w r 6 " he m8D9 eer or Bgert 
of the Mshsoi, and took part i D t h.j 
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enagsraenfc of the Pathans on the 4th 
February 1921 (page 83). On the day of the 
ociurrauie under ordere of the Mahaat be 
and others, went towards the Railway line 

to dispose of any enemies that might bs in 

that direation (pagss 85, 89). Later, at the 
time of the chaukhanAi insident, Lai Dis is 
said to have told the Pathans and the other 
Mabant’s supporters that the Mahant had 
said “we sould do what we liked with these 
men” (pige 86', and dirested the proceed¬ 
ings inside, though he was armed only with a 
snail bit and attacked no one (page 87). In 
his statement to the Committing Magistrate 
Takinllah refen to a Lai Das who joined 
in the i ursoit towards the Railway line (page 
8 i), bu'. that he meant this to refer to the 
appellant is not quite clear, as, at the end of 
his statement, he insludes the appellant in 
the list of thcss who took part in the ossur- 

rencs io addition to those already named by 

him. . ** i 

It Rhoald be noted that more than one LjaI 

Das l Munshi of the Mabant” has 6gured in 

the case (s?e the evidenc3 of P. W. No. 28 

Sant Singh, p>ge 107). In his ^ement to 

tbe Magistrate on tie v2nd March 1921 

TakiulUh referred to L«l Das as the 

Munthi who had taken down tbe names of 

the Pathans at the time of their engagement 

and bis having taken part in the pursuit 

towards the Railway line, fcut not as 

diieitmg the proceedings in the chau- 

hhandi. 

P.W. No, 2 5 Farid states that Lil Das baa 
a white bit in his band and wa§ directing 
the proceedings inside at tbe time of 
the chaukhandi ir.c;denfc (page 97). Bsfore 
the Committing Magistrate be refeired to 
him io general terms as having bten one of 
those concerned in tbe occurrence. 

In bis statement toDewan Mahesh Dss 
on tbe 23rd March 1921 be did not refer 
to the appellant as having taken part m 
any of the incidents of tbe 20th Feburary 
1921. P. W. No. 23, Gomi, also mentioned 
Lai Dae, bat after molnding him among those 
who were at the southern gate he Bays later 
that be eaw him for the 6rat time at the 
tank outside after the shooting of Meha 
Singh and that be did not seehimatthe 
r.cuUundt at all. He alto taysithaliW 
Ua. lad a ibiu sti«k in bis hard and did 
LotbiDg in this presence. P.W. No. 24 Lmha 
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Ram states that he saw Lai Das at the tank 
only doing nothing. From the above it 
will bs seen that the evidence of Gomi and 
Ladha Ram do93 not asrVi tbs prosecution, 
and, if anything, indicates that Lai Das wai 
merely a looker on ; F md’« statement oannot 
be treated as ooiroborating Takiullah’a 
evidence. 

The only othsr evidence is that of P. W. 
No. 31, Anna Run, who deposes to having 
seen Lai Das pursuing Sikhs towards the 
Riilway line and later directing the burning 
of three dead Sikhs near a tree (page 116), 
He, however, admits having had a dispute 
with Lai Dis over a lease of some land 
(page 117), and bis evidence does not carry 
any weight. In the absence of aoy clear 
and satisfactory corroboration of the evidence 
of Ta nullah anl Farid, wa are unable to 
maintain the convection and, adapting his 
app al, acquit Lai Das. 

Tbe next oass taken np was that of 
Jiwan D *s, who has been centsnced to 
transportation for life unler sections 14*, 392 
and 149. Indian Penal Oode. P. W. No. 2J 
Gomi deposes to having seen this appellant 
(describe! b/ him as a man with cut 
moustache*) outside the Eouthern gate armed 
with a chhavi or takwi (pages 4 \ 58/ and 
joining in tbe attack on tbe kothis inside 
(page 58). Neither in his statement to the 
Committing Magi t ate, nor in that made to 
Diwan Mabeih Das on the 15th March 1921 
is he recorded as having referred to a man 

with a cut moustache. 

P.W. No. 24, L’.dha Ram, etites that Jiwan 
Das went with tbe Mabant to Lahore on the 
18th Feburary 1921 and returned with him 
from there on the 19th February. He seya 
that on the morniDg of the i0»b February 
1921 he eaw the appall tub in the crowd at 
tbe southern gate (page 67) and also saw 
him go upstairs on to the roof (page 70). 
He again caw him coming down (page 68) 
and was told by him that he had killed 
two men below (pages 76, 78). A«, however, 

he failed to identify Jiwan Dacatthe Jail 
identification parade on the 28tb March 
1921, there is a possibility of error on his 
part which, in our opinion, vitiates his 
evidence. P. W. No. 2), Takiullab, refers to 
tbis appellant ac one of those who killed two 
Sikhs on the southern wall. The learned 
Sessions Judge has held (we consider rightly) 
that there is b3 me uncertainty as to Jiwan 
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Dai’a complicity ia this incident, bit has 
accepted Takinllah’s testimony bs showing 
his presence Id, and mimbership of, the unlaw¬ 
ful assembly. At the identification parade 
held in the Jail, however, Takinllah wa 9 not 
certain of Jiwan Das, a fast that materially 
reduces the value of his evidence. 

The only other witness against Jiwan Das 
is P. W. No. 28, Sant Singh, who professes 
to have seen him with the Mahant at the time 
of the killing of Mebnga Singh (page 104) 
and Fays that he had a dang ia his hand 
(page 105). He, however, failed to identify 
him at the Jail, as well as ia the uonrt of 
the Committing Magistrate (page 105) and 
admits that Jiwan Das’s mother eomplained 
that he had broken into ber shop (page 
107). No reliance •aD, therefore, be placed 
on his evidence eo far as thia appellant ia 
concern? d. We are unable to hold that 
Jiwan Das’s complicity has been established 
beyond dcubt, and, asoepting his appeal, 
acquit him. • 

The next ease taken op was that of Piar 
Singh son cf Snndar Singb, who has been 
•onvioted of riotirg and mnrder and sentenc¬ 
ed under sections 148, 30: and 149, Indian 
Penal Code to transportation for life. The 
evidenoe against him oonsiets of the state* 
ments of P. W. No. 28 Gomi, P. W. No. 24 
Ladha Ram, and P. W No. 26 B^arid Of 
these, P. W. No. 26, Farid (who includes him 
amoDg those who dragged bodies and billed 
wounded men at the chaukhandi) failed to 
identify him at the Jail identification (a 
oiroumstance not referred to by the learned 
Sessions Judge), and for this reason his 
evidence is not of any value. 

P. W. ino. 23 Gomi says that on his arrival 
he, saw this appellant (whom be refers to as 
Wasakha aingh’s nephew/ on the southern 
wall armed with a chhavi and throwing 
bricks (pages 47, 5«). In hi) statement to 
Diwan Mahesh Das on the 15th March 1^21 
whils he refers to the nephew of Waiakha 
Singh” as having come on previous ojcasions 
to Nankana be does not refer to him as 
having bean at Nankana on the 20;h 
February 1921. 

P. W. No. 24, Ladha Ram, deposes to Piar 
Singh having corns from Lahore with the 
Mahant on the i9th Febraary 1921 and 
states that on the morning of the 20 ,h 
February 1921 he saw him in the orowd at 
(1)9 99afchem gate (page 67) and taking part 


in the killing in the Darsiani deorhi (pages 
68, 69 and 76). In his statement to the 
Committing Magistrate, Ladha Ram refers 
toP ar Singh as having tome on a previous 
occasion, and as having been in the crowd 
at the southern gate on tbs morning of 
the 20,h February 1921 (page 77). He 
does not refer to him specifically in connec¬ 
tion with the incident at the Darehani 
deorhi. It is true, as pointed ont by Mr. 
Herbert, that Piar Singh appears in the 
ruqa (Exhibit P. A,) either by Incpector 
Fazal Imim to Inspector Sardar Gopal S;ngh 
on the 24th February 1921, the Dames 
therein having been given by Ladha Ram. 
But the vaine of this is done away with 
by the faofc that in bis statement to Diwan 
Msbcsh Das made on the 10th* 11th March 
1 21 Ladha Ram does not mention the appel* 
lantas having been concerned in the events on 
the 20th February 1921, although he refers to 
him as having come to Nank&naon a previous 
occasion. From the foregoing it will be seen 
that Piar SiDgh was not implicated by either 
Gomi or Ladha Ram in the earliest state¬ 
ments made by them to Diwan Mahesh Das. 
In these cir« urn stances we accept this appeal 
and acquit Piar Singh son of Sander Singh. 

We now come to case of Balak Das a has 
Bahali who has been sentenced to transporta¬ 
tion for life under sections 14*, 302 and' 
149, Indian Penal Code. P. W. No. 23 
Gomi says that Balak Das was present in the 
crowd outside the southern gate aDd was 
armed with a stick. To the Committing 
Mag strate as well as to Diwan Mahesh Das 
he made the same statement. P. W. No. 24 
Ladha Ram sapports Gomi in saying that 
Balak Das was in the crowd at the 
southern gate, for he says that he, Gopal 
Das and Balak Dai were together drink¬ 
ing sardai where they heard the sound 
of firing and together went towards the 
Bazar, Balak Das having a stick (page 
t>7). He aleo says that this appellant ac¬ 
companied him on to the north east corner 
of the Mahant’s baithak where the Mahant 
was at the time. He next refers to him 
as baiDg on the roof, and states that it 
wa9 just as they were going down the 
stairs that Balak Das was struck on the fore¬ 
head by a brick, though he does not know 
where the brick came from (page 68) 
and that he told him to go and get his' 
head bandaged (page 69). P. W. ^ 0 , 
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Takiullah, pioked out Balak Das es ore 
of t.he Mahant’s euoporters and armed with 
a chhaii who killed men in the Darshani 
deorhi (page 89). P. W. No. 26, Farid, says 
that he saw him with a cahavi in his band 
at the chauk andi dragging bodies and 
striking wounded Sikhs, bat was unable 
to identify him in the Court of the Com¬ 
mitting Magistrate, although he had 
identified him at the parade in the Jail. 
In addition to the evidence of these ap¬ 
provers, we have the statement of P. W. 
No. 28, Sant Singh, who deposes to 
baviDg seen him with a dang in his band 
outside the Gurdwara with the Mahant, 
aDd P. W. No. 43, Sander Da?, gives similar 
eviiecos (page 137), although he cannot 
say what Balak Das had iu his hand. 
Finally, there is his own statement (Exhibit 
P. 0. D ). This statement was resorded by 
Diwan Mahesh Das as a confection, As 
pointed out by the learned Sessions Judge, 
however, it can siaroely be regarded 
as a oonfeEsion in true saDsa of that 
word. It is, however, an admission of his 
presents at Naukana on the day of the 
oasurrenae and in it he also admits that 
he climbed on to tbs roof by means of a 
ladder. He goes on to say that some one 
struek him on the forehead with a britk 
which made him feel weak and, therefore, 
he retired to the tank to wash his wound. 
In his statement in the Sessions Court 
he states that he had gone to Nankana to 
get ghee, and bad slept the night at Wirara 
Das’s baithak, Ladhu being in another 
hotha % He also admits that he bad fol¬ 
lowed Ladha Ram to the scene, and that 
he was standing bowing down at the 
southern gate of the Gurdwara when a 
brick struck him from above, after which 
he went to Kot Sodh Das, but was arrested 
at Waigal in Kasur Tahsil some eight 
day 3 liter. He alleges no enmity with 
Go mi or Ladha Ram. His account of bow 
he received the injury is unsatisfactory, 
and there is absolutely no reason to think 
that either Gomi or Ladha Ram is falsely 
implicating him. He is a resident of Bhai 
Pheru, and his presenoe at Nankana on 
this occasion was evidently due to the fact 
that he had been enrolled by the Mahant 
or his relatives to protect the Gurdwara. 
This defence witness, I). W. No. 139, Sulakhan 
•&nd D. W. No. 140, Sher Singh, do not say 


anything that can be regarded as contradict¬ 
ing the story told by Ladha Ram and 
Gomi. Ladha Ram gave his name to the 
Police at a very early stage, for we find 
Balak Das’s name in the ruqi. Exhibit P. A. 
K., dated <4th Febraary 1921 from Inspector 
Fazil Imam to Inspector Sardar Gopaf 
Singh. Having regard to all the circum¬ 
stances we are of opinion that Balak Dashas 
been oorreotly convicted and dismiss his 
appeal. 

Next, we come to Jetha . Singh who has 
bean sentenced to transportation for life 1 
under sections 148, 302 and 149, Indiaa 1 
Penal Code. His conviction ic based on tho» 
evidence of P. W. No. 23 Gomi, P. W. No,- 
24 Ladha Ram and P. W, No. 32 Harnaim 
Singh. Gomi states that Jetha .Singh was 
in the crowd at the southern gate (page 
47) and went np on to the south wall (page 
50), but saw him doing nothing in parti** 
colar, and in his statement to the Committing 
Magistrate he refers to Jetha SiDgb only 
as having been in the crowd at the southard 
gate (page 58). Ladha Ram desposes that 
Jetha Singh was ont?ide and went up on 
to the roof (page 70). His statement to 
the Committing Magistrate was similar. 
Neither of these two witnessei appear 
to have named or clearly describad the 
appellant in their depositions to Diwail 
Mahesh Das, which circumstance detracts 
considerably from the value of their evidence. 
Qarnam Singh states that he caw Jetba 
Singh in front of the Darbar Sahib with a 
lathi in his hand going towards Kot Sadhu 
Ram, (». e , away from the scene) before the 
etattMandt incident had taken place. Barnaul 
Singh and Jetba Singh both live at Kot Sadbn 
Ram. This evidence does not sufficiently con¬ 
nect Jetha Singh with the crime and cannot 
he regarded as a sufficient corroboration of 
the statements of Ladha Ram and Gomi, 
We accordingly aosept Jetha Singh's appeal 
and acquit him. 

The next oase discussed by Mr. Hasan Imam 
was that of Jaggat Singh alias Jaggu, who 
has been sentenced to transportation for life 
under sections 148, 3U2 and 141, Indian Petial 
Code. In his statement to Diwan Mahesh 
Das on the 15bh of March 1921, P. W. No. 23, 
G>mi said that. Jaggu of Sidwaui was at 
Nankana -vheu he‘ and others returned there 
at khiopio wela on the I9bh of February 
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192l ( after the Mahant had been warned at 
cbe Railway Sta‘ion of the proximity of the 
Sikhs, and that the same Jaggu of Sidhwaoi 
aimed with a chhavi had »1 mg with others 
entered the Gardwiraby the southern gite 
as soon as it had baeo opened and had gone 
on to the roof. He also said that he had S3en 
Jaggat Singh alias Jaggn of Sidhwani among 
those conoerned in the chaukhardi incident. 
The appellant, though now residing in 
inlakh Hithar, admits that till four years ago 
he lived at Sidhwani (page 358). 

In his statamect to the Committing Magis- 
trate ho referred to Jaggn Sidhwaniwala in 
•onnectioD with the same incidents (pages 
57, 59). At the trial be said he had seen 
Jaggn cf Sidhwani with a chhavi in the crowd 
of the Mahant’s supporters at the southern 
gale, aod that when the door had opened 
they had all gone iaside (page 47;, Later on 
he saw him taking an ac'ive part in the chau - 
khandi incident (page 49). 

P. W. No. 26, Farid, 6tates that this appel¬ 
lant was one of these who dragged bodies 
and kllsd wonDded at the chaukhnndi 
(page 97). In his statement to the Com¬ 
mitting Magistrate he pointed him out as 
among those who had taken part in the oicurr- 
ences. As Jaggat Singh was not kuown 
to the witness he could Dot refer to him by 
name in his statement to Diwan Mahesh Das 
but he identiGed him at the identiGcaEon 
parade held on the 2nd of April 1921 \_vide 
Exhibit P. H. (t) i P. W. No. 33 Amir Singh 
identified -Taggat Singh as ODe of five or six 
men who had ehased him and his oompanion 
(page 120), bat though he identified him at 
the identification parade on the 2nd April 
1921 he states that to the Committing 
Magistrate he said he could not identify 
any of his pursuers. This oiraumstauoe 
renders his evidence of little or no value. 

P. W. No. 34, Gurdit Singh, is one of the 
Sikhs who claims to have gone into the Gar. 
dwara that morniDg. He states that while 
he and his aompanioDS were retiiiag hymns 
firing aominenoed. He sought shelter by the 
eastern wall, and saw a man with a gun and 
three or fonr others with chhaiis standing on 
the wall to the west of the southern gate and 
says that this appellant was one of the 
chhavi men. He identiGed Jaggat Singh at 
the parade on the 2nd April 1921 [ vid ? Exhibit 
P.-H. <;>]. - 


P-W. No. 43, Snndar Das, deposes to having 
seen Jaggat Singh with the Mabant, bat 
saw nothing in his hand (page 137). In 
his statement to the Committing Magistrate 
be pointed the appellant oat as having had a 
chhavi. He identiGed him at the parade on 
the 2nd April 1921, [Hie Exhibit 

P. W. (*)]. 

P. W. No. 114, Ismail, deposes to having seen 
Jagat Singh at Nankana on the I9fch Feb¬ 
ruary 1921 (page 228). He identiGed him 
at the parade on the 2nd April 192J, 
but said he was not quite oertain of him, 

Jaggat Singh denied his complicity and 
nrged that he wae in his own village of 
Anlakh Hithar, and that as he is on the 
register of bad characters (No. 10), he conld 
not have absented himself without a report 
of the fast being made by the Lambardars. 
In his defense he prodnsed D W. No. 133, 
Bahai Singh, and D. W. No. 134, Allah Din, 
the Lambardar and Chaukidar of Aulak 
Hithar, who state that Jaggat Singh was 
not absent from the village on the night 
in question, and that they would have re¬ 
ported the matter had he been. D. W. No. 161, 
Saltan Alara, Head Constable, had also bean 
produced to show that no report of the 
appellant’s absencs had been made. As 
pointed by the learned Sessions Judge the 
absarca of a report is no val-'d proof that 
the appellant was in the village, as it is 
a nofccr.ons fact that Limbirdars and 
Chankidars are slaak in the d soharge of 
their duty. 

It wai also alleged that Jaggat Singh was 
an Akali and, therefore, could not have joined 
in this affair. It is true that D. W. No. 168, 
Kartar Singh, of Jhabbar, admits haviog 
baptzed Jaggat Singh, but he says this 
was Gve years ago, and he does not know if 
be is an Akali cr not. 

We are not impressed by the defence set np 
which does not, in our opinioa, rebut the caee 
for the prosecution. No reason has been 
suggested why Gomi should have falsely impli¬ 
cated Jaggat SiDgh, and it will be seen that 
this witness has been consistent throughout in 
his account of the part taken by this appal, 
lant. tl'.minating the evideuoe of Amir 
Singh and Ismail the corroboration of Gomi’s 
statement is to befoaudin the deposition ol 
Sundar Das and Gurdit Singh. No valid 
reason has been given for thinking that these 

two witnessed aro not worthy of creionoa 
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against the appellant, and that the learned 
Sessions Judge has pointed ont that there 
is no real contradiction of Gomi’s statement 
in the evidence of Gardifc Singh. After a 
careful consideration of the evidence we think 
that Jaggat Singh has been rightly oonvioted 
and dismiss his appeal. 


Next the case of Atma Ram was discussed 
by Mr. Pari. 'ihis appellant has been 
sentenced to death nnder sections 148, 302 
and 149, Indian Penal Code. He is a resi¬ 
dent of Nankana and was arrested on the 
20ih February 1921. The evidence against 
him is that of the fonr approver*, P W. 
No. 23, Gomi. refers to him es a Brahman who 
arrived with a sfciok and was in the crowd 
outside the southern gate (page 47). Before 
the Committing Magistrate he made no 
reference to any Ruhr.an, but pcinted out 
Atma Ram as haviog been in the orowd 
at the southern ga*e (page 58). In hi9 state¬ 
ment on the 15th March i 921 he made no 
reference to any Brahman, and did not refer 
to the appellant, unless he is to be taken 
aB included in the expression ‘the Mahant’s 
ihen,” At the most, tber, aoccrdiDg to 
Gomi, Atma Ram was at the southern gate 
in the crowd that bad collected there. 

Mr. Puri contended that Gomi was the 
only witness who placed this appellant at 
the southern pate. But this is not correct 
for P. W, No. 24, L*dba Ram, also says that 
he saw him there (page 67). He also saw 
the appellant going cn to the roof by way 
of the stairs and coming down again (page 
C8). Mr. Puri contended that there was a 
discrepancy es to this, as Ladha Ram also 
£ays that be could not tell who went up by 
way of the stairs, and who need the ladder 
(page 72). There is, however, no foice in 
tbir, as it is obvious that Ladha Ram meant 
that he could not give all the names of those 
who went up by odo meats, and those who 
went up by the other. Before the Committ¬ 
ing Magistrate he says that Atma Ram 
was at the southern gate and among those 
who were trying to olimb on to the roof 
(pages 77, 78), and in his statement to Diwan 
Maheeh Das be said that he had seen Atma 
Ram at the southern gate and on the roof. 
This witness, therefore, depore3 to the appel¬ 
lant having been at two places, firstly in the 
crowd at the louthern gate, and then on the 

roof, 
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P. W. No. 25, Takiullab, identified him 
in the Jail on the 25th March 1921 (Exhibit 
P. 0.) and in his statement to Diwan Mahesh; 
Das he refers to the killing of two Sikhs on 
the southern wall by the Mahant’s men. In 
bis statement to the Committing Magistrate 
he again referred to this incident and pointed 
out Arjao Das as one of the men who killed 
two Sikhs. He definitely stated that the 
other assailant was not present in Court 
(page 95). In his final statement at the 
trial, however, he pointed out Atma Ram ac 
ore of those who took part in this incident 

(page 86). . ‘ 

In the statement recorded by Diwan 
Mahesh L)as, Farid makes no reference to 
Atma Ram, but identified him at the parade, 
on the 25th March 19a1. In the Committ¬ 
ing Magistrate’s Court he pointed him out 
as one of those who took part. in the ooourr-, 
epee (page 101). In his statement at the 
trial, however, he pointed him out as being 
one of two men who we’e prrsmt at the 
chaukhandi inoident, and who killed r two 
wounded tiikhs who had tried to get out of 
the fire (pages 97, 99,100). 

The identification of Atma Ram by Taki-, 
ullah and Fa rid is not impressing seeiog that 
he was arrested on the 20th February 1921 
and sent to the Central Jail with the Patbans, 
Eaoh of them makes him take part in totally, 
different incident*, and though the differences 
in the tbres statements made by Farid may be 
due to bis not having been properly examined, 
these differeccss exist aod tell against the 
prosecution, Neither Gomi nor Ladha • Ram 
referred to Atma Ram in connection with 
these incidents, and there being no corrobora¬ 
tion of the stories told by these two Patben 
approvers, we cannot regard that evidence 
as sufficient, Similarly, Ladha Ram alone 
referred to Atma Ram as having been on 
the roof. He and Gomi agree only as to 
his presence at the southern gate, Hari 
Nath refers to him in hia confessional 
statement, but the confession of ^ this man 
cannot be utilised for the purpose of streng¬ 
thening the story of the approvers. Atma 
Ram himself says that be was at the Bazar, 
the whole time, and as neither Ladha 
Ram nor Gomi attribute any definite act 
to him, it is not improbable that after 
going to the southern gate on bearing the 
firing (as doubtless many othera must have 

done) b© went off to the Baser #•*** 
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bat bis dnties there. We have carefally 
oonsidsred the evidence against this apoaU 
lanfc and cannot regard it as sufficient. We 
accordingly accept his appeal and atquib him. 

Arjaa Das’s appeal was argaed by Mr. 
Ram Lai. This appellant has been sentenc* 

, ed to transportation for life under seations 
148, 302 and 149, Indian Penal Code. He 
is a nephew (brother’s son) of the Mahaafc. 
The witnesses who depose against him are 
P. W. No. 23, Gomi, P. W. No. 2 i Ladha 
Ram, P. W. No. 25 Takiallah, P. W. No. 
25 Farid, and P. W. No 28 Sint Siugb, 
and he is also implicated by Hari Nath, 
is-in the ease of others, we do not thick 
that Hari Nath’s confession aan carry aoy 
weight against this appsllant. Of the 
witnesses Sant Singh admitteily has enmity 
. with the Mahant and Mr. Herbert cm* 
ceded that he would be prejudiaed against 
the Mahant’s relative 3 . Takiallah and 
Farid failed to identify him at the iden¬ 
tification parade in the Jail, eo that their sab* 
sequent identification in the Coart when 
they both g.ve him an aifcive and pro¬ 
minent part oannot be regarded es of any 
value. P. W. No. 23, Gomi, says that be 
saw Arjan Das in the erowd at the sou¬ 
thern gate (page 47), and that he pro* 
eared oil at the insfcauos of the Mahant 
*(page 48) and later weat6ff in the direction 
of the chaukhandi jnsfc before killiog there 
'commenced. He referred to him in odd- 
neation with the same inaidenta to the 
'Committing Magistrate (pages 56-59) and to 
Diwan Mahesh Da*, on the 15th March 1921. 
P. W. No. 29 Ladha Ram states that he saw 
this appellant at the southern gate (page 57) 
'bat not again till the occirrenee. was over 
•when he saw him taking people away 
■to Kot Ladha Ram (pige 70), In h.s 
statement to the Committing Magistrate he 
says he saw Arjan Das at the soathern gats 
among those who wars trying to get on to the 
‘roof (pages 77, 78). He made a similar 
statement to Diwan Mahesh I)is. hrom 
-aboveit will be seen that Gimi aud Lalha 
• Ram agree only as to having seen thaappel* 
lant at the southern gate. It- is ourions that 
Ladha Ram should not have noticed him 
again at any stage of the proceedings if he 
•bad taken the somewhat prominent part 
allotted to him by Gomi, and seeing that 
be was a relative of the Mahant and kaown 
'to- L-idh* Ram wa aro auabla to rogard tuo 

10 


evHeuie of these two aporovsrsai siffioienb 
to warrant, the conviction of this appellant. 
Finally, there is Arjan Das’sown admission 
as to his pressncs at the Naukana on the 
day of the oocirrence, bat this statement 
does not iacrimiaate him in any way. It 
was urged bz Mr. Herbert that having regard 
to his relationship with the Mahant, it wa9 
highly probable that Arjan Das took part in 
the happenings at the Gurdwara. While re¬ 
cognising the force of this, we are nnable 
to hold that the evidencs on the record is 
sufficient to prove the case against him in 
the absence of any corroboration of the 
approvers’ sbatsmenfcs. We accordingly 
aciept his apoeal and acquit Arjan Das. 

Mr. Ram Lai then dealt with the case of 
KammanMachhi who has been found gnilty 
of rioting and murder and sentenced . to 
transportation for life under sections .148, 
302 and 149, Indian Penal Code. The only 
witnesses against this appellant are the 
three approvers P. W. No. 23 Gomi, P, W. 
No. 25 Takiallah, ani P. W. No. 23 Farid. 
Gomi refers to a stammering Mnsalman 
whom he identified as Kamman as being 
present in the crowd at the southern gate 
armed with a stick, aud be picked the appel¬ 
lant oat in the Court of the Committing Ma¬ 
gistrate, bat at the identification parade held 
on the 25th Marsh 1921, he is recorded as 
having. e*id coat he suspected him to soma 
extent. Takiallah pointed him out as one of 
those armed wfch a ohha t(paga 87 ), but attri- 
bites do particular act to him, and in the 
Court of the Committing Magistrate be pointed 
him out as one of tho»e who took part in the 
occurrence (page 93). Farid incladea him 
in those who were dragging bodies and 
striking woanded Sikhs. Thus, while all 
the^.three approvers iieotifiei him, Gomi 
was not sore oE him at toe oitset, and only 
said that he saw him at the soathern gats. 
Takiallah aud Farid do not allot the same 
parts to him. As to their identification of him 
it has to be borne in miiid that Kamman 
Mach hi was in the Central Jail from about 
the 2nd March 1921, Kamman denies his 
presence at Nankma on the date in question 
and alleges that he was in his own village at 
Manga Taro. There is no corroboration 
whatever of the statement of the approvers 
and a paiufc in his favoar is that while Ladha 
Ram referred to a Musalman Maohhi whan 
ha gm information to the Toliui (vid* 
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Exhibit P. A. J.) he does not identify 
Kamman. We accept his appeal, sat aside 
his conviction and acquit him. 

The eases of the Pathan appellants were 
then taken np by Mr. Miran Bikbsh 
who, however, contented himself with 
referring ns to those pirta of the record 
where the word ‘Pathans’ happened to be 
written and then asked as to disbelieve the 
evidence of the approvers on the ground 
that they had been inducei to make their 
Btatemeot. We may say at the outset that 
there is ample evidence on the record to 
show that all these Pathan appellants 
were engaged by the Mahant on the 
3rd February lb21 to act as guards. 
From a perosal of the whole record, we 
consider that the learned Sessions Judge is 
r : ght in thinking that they played a minor 
part, and that it ij quite po-eill * “that some 
of them did not venture to play any part at 
all.” With the exception of Nor Sadin and 
Kaiir who have been sentenced to death 
under sections 148, 302 and 149, Indian Penal 
Code, the other Patban appellants have been 
convicted under lectioD 201, . ndian Penal 
Code, and sentenced to seven years’ riRcrocs 
imprisonment Before any individual Pathan 
•an be convicted, however, we think there 
should be some de6nite evidence against him, 

and that evidence of a general character that 

$ 

Pathans, as a whole, did this or that, cannot 
he looked upon as sufficient. Ibe conviction 
of these appellants are based almost, if not 
entirely, on the statements cf Tbk'ulah 
and Farid. In regard to these two witnesses 
it has to be borne in mind that they undoubt¬ 
edly knew their comrades and were with them 
for a considerable period in the Central Jail. It 
was, therefore, to be expected that they cculd 
identify them. As has been said above, Taki- 
ullah and Faiid bad ample opportunity 
while iu the Central Jail to discuss the 
situation and they, therefore, cannot be 
regarded as independent witnesses and the 
testimony cf one cannot afford support to 
the testimony of tbe oiler. With these 
remarks we poceed to deal with the in¬ 
dividual appeals, and take up that of Gal 
Akbar. 

Against him there is tbe evidence of Taki- 
ullah and Farid. The former says that Gul 
Akbar went up on to the roof (page 841 and 
threw bricks. He was armed with a stick. 
Xhe latter says that Gul Akbar was armed 


with a stick and was dragging bodies and- 
str king wounded Sikhs at the chaukhandi. 
There is no corroboration of their statements, 
although Ladba Ram pointed him ont as one 
of those who went on to the roof from the 
southern gate. The ease against Abdulla is 
preciiely the same. Ladba Ram, in addition,, 
saying tbat Abdulla wbb tbe man who intro¬ 
duced the Pathans (page 73). We cannot 
regard this evidence as sufficient as we con¬ 
sider that it wonld ba, unsafe to convict on 
tbe uncorroborated statements of Takipliah 
and Farid. We accordingly accept these 
appeals and acqoit Gal Akbar and Abdallah., 
Tbe cases against Mahomed Azim, Abdul 
Karim, Abdul Wal ? , Mohammad Ali, Gal 
Ahmad, and Ismtil depend entirely cn the 
evidence of Takiullah and Farid, there 
being no corroboration of their statement?. 
We are unable to uphold their couviitioos 
and accapbing their appeals acquit all these 
men. '1 

Ashiq, Nek Muhammad, and Aziz Ullah 
have baen dealt with together by th« learned 
Seisions Judge. Takiullah and Farid say 
that they were concerned in the occurrence 
having gone up on to the roof, dragged bodies 
and strnck wounded Sikhs at the chaukhandi 
and, according to Takiullah, brought oil 
and wood. Here again there is no corrobora¬ 
tion and accepting their appeals we acquit all 
three. ' « > . • 

Against Lai Mahomed there is tbe evidence 
of Takiullah and Farid. P. W, No. 43, 
Sandar Das, identified this appellant as 
one of those who were killing men with 
chhavii As, however, be did not identify 
him in jail, and as according to both the 
approvers, Nur Sadin was the only one 
who had an axe, tbe others having sticks, it 
is obvious that Sandar Das’s identification 
can carry no weight. In the absence of any 
corroboration we accept Lai Mahomei'fl 
appeal and acquit him. . i 

The learned Sessions Judge dealt with, tbe 
cases of Nur Mahammad and Rahman toge¬ 
ther. Farid and Takiullah are the .only 
witnesses against them. According to Farid, 
Rahman had been dragging the bodies for 
bnrniog before tbe attack on the cK a«- 
khandi t while Takiullah «omitted tRabman in 
his list of those who went on to the coatuern 
wall, it was urged that as against Nur 
Muhammad corroboration of the approvers’ 
story was to be found in the fact that the 
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pair of shoes whish he was wearing (»V 11>) 
have bean proved fco have b dinged to Siw* 
Siogh, one of the pirsons wio is alleged to 
have been killed inside. Nor Manammad 
admits that he was wearing the shoes, but 
says that they belongs! to h'm, P. W. No. 
233, Dilip Singh, and P. W. No^ 234, 

Makhan Singh have been prodaced by the 
prosasation to prove that these shoes belonged 
to Sawa Singb. Dilip Singh says that Sewa 
Singh was his sister’s husband and lived a 
quarter of a mile from him. He id on»mad 
these shoes as the pair that Sewa Singh 
was wearing on the 6th Phagan when he 
to sse him at his o»n v.llags. 
Makhan Singh is the brother of sewa Singb 
and says that he bad seen Sewa Siogh 
wearing these shoes for some tine There 
is nothing on toe record to show that the e 
were any marks on the shoer wh.oh eonld 
render them .apable of idenUfiovion, an* 
w, a e not satisfied with the ev.den.e of 
the^e witnesses as to their hav.og b^ onged 
to Sewa Singh. Thus. a. in the former 
owes, thsre is no .orfofco-a.ion of p 

proved ev denee against there 

Tnec.e of Said Fakir » 
that of Nor Mohammad A... wooJ 
nllah he eaw Said Fakir b ■ thl , 
bn', d 'ing nothing 1 . y bart> . 

■lio robbed Ihsde-d of ^ ^ b3 nQ 

shoes (Esbibit P» |5)* f nnn d in the jail 
doubt that Said that oat 

wearing the m shoes ar 03 n an t Rs, 50 

« tu« Uo 71 taken by thiiapP 3 * 1 ® » 
of the ft?. 71 tasen uy Ri,hen Singb. 

bad been deposited wi h F A kir made 

Bishen Singh denies ^ J „ ory 

any each depr.it, wi h ^• J" oint . A, 

« thos not «°"^ or ®‘ ad 2 5 9 Hazara Singh, 
to the shoes, P.W. No. ma ternal unsle, 

Bays that they belonge ° ^ VVe ar0 

Dalip Singb, with whom he g efficient 
unable to regard this them, 

to prove that Dalip f the aopro- 

There is thus no cwrobirat a ^ and we 

vers’ statements agam»t * an( j aoqait 

attordingly a#aept kis a 

him. . n. i :„iiah states that 

Ab to Imam Gal, T& 1 . lhe Udder 

he wai one of those w • ' br j g ^ 8 0 n to 

on to the south wall and u idies al} 

to Sikh, below, dr^ggod b.die 


chaukhmli an! will and brought away 
a bnnd ! e of slothes belonging to the 
dead oersms. Farid’s story is that Imam 
Gal dragged bodies oat of the ck>ukhanii % 
stratk wounded m?n and cartel away 
a bundle of loit. P. W No. 43, Sander Da*, 
pointsd oat Imam G il as having had a gun 
onth edeorhi roof as well as down below. 
As, ho wever, this witness did not identify 
him in the Ja’l or in the Court of the Com¬ 
mitting Magistrate, it is obvious that this 
identification at the trial tan tarry no weight. 
Here again there is no sorroboration of the 
approvers* story, and wa atC3pt this appeal 

and acquit Imam Gul, 

The next Pathan is Kadir, who has baen 

sentemed to death unler Peilnn3 143, 
302 and 149, Indian Penal Coda. There is 
agaimt him the evideooe of Takiullah and 
F^rid, but no tonr boration of any kind what¬ 
ever. In hit statement to Diwan Mahesh 
Das, Takiullah said that where the heaps 
of the dead b)diea were burning two of the 
wounded Sikhe who wore on the burning 
heaps got up and attempted to estaDe but were 
knoeked down end killed, one by Farid and 
the other by Kadir. In the Court of the 
Committing Magistrate'he said that Farid 
and Kadir were amo^g those who killed 
wounded Skis (page 93). At the trial he 
etated that Kadir struck down a man who 
gii up from the fire (page 87). 

Faril, in his statement to Diwan Mahesh 
Dv, state l that when the fire set to the 
de*d had began to birn, two Sikhs got np 
and tried to ran away. At a distance of 
two paee?, one was killed by him with a 
danda, and the other by Kadir. To the 
Committing Magistrate he said that when 
the holies were set fire to two men sup- 
pom! dead got up out of the heap but 
Kadir and he killed thsm (page 101). At 
the trial ha stated the same thing saying 
that Kadir and he had attacked two men 
who stood up from the burning heap and 
knocked them down *ith s-.icks, the Mahant’s 
m m st iking them with chhavitj It will 
thus be se m that both these approvers have 
b en consistent in their ascouuts of the 
part taken by Kadir. As, however, these 
two approvers had ample opportunity to 
cmsnlt eath other in the Central Jail, we 
cannot urn the statement of one to support 
the statement of the other. We do not 
doubt that tho incident related took place 
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and we tbiok that both these approvers are 
ep.abicg the truth, when they iay that two 
Sikh, got np from the burning heape and 
were knooked dowu by Farid and another. 
We think, however, that it would be unsafe 
to coviet Eadir aa being Farid’s aseo.iate 
in this inaident without some eorroboration 
and we aceordingly feel .onstrained to a.cept 
his appeal and acquit him. 

Nur Sadin. Finally, (here is the ease of 
•Nur Sadir, who has also been sentemed to 
death. This appel'anf, a.cording to Taki. 
nllab and Farid, was the only one of the 
Pathans who was armed with an axe, the 
axe belonging to him and not having been 
provided by the MabaDt. In this connee. 
tipn we may refer to the eviden.e of Uttam 
pingb, P. W. No, 108, contraator and faitrry 

of Nankara. He lays that on the 
19th Eibrnary, at 6 p. m , be went to the 
Darbar Sahib and found the Mahant dis- 

clhms (o his men. This evidei oe 
is not aipported by anything on the record 
and is in flat contradiction of the story 
told by Takinllah and Farid, and we re- 
gard it as untrue. Takinllah and Farid 
both agree in saying that Nur Sadin had 
an axe. According to Takiullab, Nur Sadin 
weDfc with all the PatbaDS first to the Dar . 
s l°ni deorhi, which they found shut, aud 
then on to the southern pate where Nor 
oadin was one of those who went on the 
roof by means of a ladder. Later on, re. 
ferrirg to the shooting of Mebnga Sirgb, 
he says that when Mehnga Singh fell, Nor 
feadm attacked him with his axe. He 
plaeea Nur Sadin ineide at the chaukhandi 
incident and eaye that Nor Sadin cut holes 
in the western door with his axe (pa^e 85), 
and later includes him in the number of 
these Pathans who dragged the corpses out 
of the chaukhanai. In his statement to 
the Committing Magistrate be makes Nor 

Sadin play the came part (pages 92, 93), 
and in bis statement to Diwan Maheeh Des 
we find the tame incident, attiibufed to this 
appellant by this witness; Farid fays that 
Nur Sadin made a hole with bis axe in the 
western silver door (of the c\aukhandi) and 
was one cf these who diagged corpses out cf 
the chauhhand\ Bnd attacked the wounded 
Sikhs with an axe (pages 93, 07). To the 
Committing Magistrate he stated that Nur 
Sadin made a hde in tlie western doer of 
the choufchciidi with lulhari (page 101). 
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In'bis statement to Diwan Maliesh Das be 
says that Nur Sadin broke the silver plate 
of the western door (of the chaukhandt) 
with bis hatchet and dragged corpses out 
of the gaddi cf the Gnrdwara. As in the 
case cf Kadir, bo in that of this appellant, 
these two witnesses have been consistent in 
their accounts of the part played by Nur 
Sadin. Ladba Ram identified Nur Sadin, 
at the jail parade, and in the Court of 
the Committing Magistrate as one of those 
who were trying to climb onto the roof at 
the southern gate (page 78). At the trial 
he pioked him out as a man who killed men 
(page 1 0). In this statement to Diwan Mahesb 
Das, however, bis statementin connection with 
the part played by the Pathans is somewhat 
different. According to him the Pathan went 
into the Gurdwara through the Dartk'iiti 
deorhi after that had been opened and it 
was the Pathans who were engaged in burn* 
irg the dead bodies and killing any of the 
Sikba who were still alive, the Pathans 
having dangt and Mavis with them. Ap, 
according to Takiullah and Farid, Nur 
Sadin was the only Pathan armed with an 
axe, it is ourious that this fact was not men. 
tionfd by Ladba Ram. 

Hari Nath in his oonfersiou states that a 
Pathan with his own tahtna cut a hole into 
the western door of the ckaukhandi obviously 
refeiring to Lbe seme incident as that 
deposed to by the two Pathan approvers. 
Doubtless this incident occurred, but there 
is only the evidence of Takmllah and Farid 
connecting Nur Sadin with it. We cannot 
accept the statements of these two approvers 
without corroboration, and a* none U forth¬ 
coming, we feel constrained to accept this 
appeal and acquit Nur Sadin. 

From our analysis of the evidenc 3 against 
the appellants individually it will be seen that 
we have given full effect # o the maxim that 
the eviJence of an accomplice must,. as a 
rule, be considered 1 untrustworthy unlsss 
it is corroborated in material particulars. 

At the sam9 time we admit that the present 
is an exceptional one inasmuch as 
Gomi and Ladha Ram had no opportunity 
of collaborating inter so bsrore they were 
examined by Dewan Mahesh Das, or with the 
Pathan approvers before the latter were 
examined. But we cannot hold that the 
evidence of one approver can be said to 
corroborate another oxcopt v/here both have,' 
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thp Nearlies v j opportunity, ani befira thei'e 
haa been any chann of cillab^ratio, deeieei 
fci the same a3 l s as bavin? b9Bn ojmraifcfcei 
by a particular acmeed para in. The learned 
Sa9flions Jalge has slnvn great eare and 
diligenoe in h ; s trial of a vary diflSLoalt 
ease, and has dealt with every point in his 
very exhaustive judgment, but we thin's 
that, as a mitter of prudence, he should 
have insisted on there being unanimity as to 
the incidents deposed to, or a sufficient 
number of them, by two approvers before 
tfieir uncorroboratei testimony was deem* 
ed sufficient to warrant a conviitioa 
thereon. 

He has also attached great weight to the 
opinion of the Assessors, and this he was 
certainly entitled to do. But we doubt 
whether Assessors, even the most intelligent, 
pay much attention to the aforesaid maxi n, 
and their opinion cannot betaken ae a sub¬ 
stitute for untainted evideme where a prudent 
person would require it. 

We direct that those appellants whose 
convictions we have set aside be released 
forthwith. 

z, k, 

Chdtr accordingly. 
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Criminal Procedure Code (Act V uf IS.) 1 J 4 . 
scope of-Order under section, when may he rescinded 
—High Court, power ot, to interfereMade u.n Ur 
this section", meaning of—"Alter or rescind, meaning 
oi—Possession, dispute as to, remedy, proper -Proceed¬ 
ing under „ 141— Magistrate, power of, to convert, 

into inquiry under s. 145 -High Court, when to be 
resorted to — Interpretation of Statutes —Court, •iu.y ot. 


Clause (4),of 'section 144 of the Oritpiuft! P*0flp- 
dare Code is not confined tp oases where there b&p. 
been a change of circa instances since the original 
order wa* made, and, although a Magistrate ought 
not to interfere with an order once made under the 
section unless very good reasons are .disclosed for 
doing so, he may rescind suph an order, if he i« 
satisfied that it ought never to have been made, [p. 
15 \ col. 2] 

Per Mullick, J.—The expression “made under this 
seotion” m clause (4> of seotion 144 of the, Criminal 
Procedure Code, means, “legally made or purporting 
to be made” under this section, [p. 152, col. 1.] 

Section 14t of the Criminal Procedure Code is of 
general application and contains nothing which 
ousts the Magistrate’s jurisdiction in cases of bona 
tide dispute as to possession of land. But where 
section 107 or seotion 145 will meet the require¬ 
ments of the case, section 144 is not an appropriate 
remedy, and ought not to be used as a substitute for. 
those sections, [p. 162, col. 2.] 

The words “alter or rescinjT’in clause (4) of seotion 
14*. Criminal Procedure Code, clearly empower a 
District Magistrate to modify or cancel an order 
under that section upon any ground whatsoever, [p. 
151, col. 2.1 

Per Jwala Prasad, 3 .—When one party iis dearly 
in the wrong and threatens to usurp the rights of 
another who is in actual possession of the land in 
dispute, the proper remedy is an order under seotion 
144 or seotion 107 of the Criminal Procedure Code, 
[p. 154, col. I.] 

Qouri Butt v. Qobind Singh , 63'Ind. Cas. 829{ 1 P.L, 
T. 44-. 21 Or. L. J. 829, Sukan Singh v. Prayag Singh, 67 
Ind. Cas 95: 1 P. L. T. 81: 2 U. P. L E. (Pat) 85; 

(1920 > Pat. )24j 21 Cr. L. J. 576, Jhaman Alahton v. 
ThaTcuri ilahton , 67 Ind. Cas 449; 1 P. L. T. 369> 21 
Cr L. J. B*fi s 2 U. P. L. R. (Pat,) 192, Kali Pershad 
Oope v. Dhodhai dope, 62 Ind. Cas. 590t 22 Cr. L. J. 
674. and Nandkishore Sao v. Bikan Singh, 65 Ind. 
Cas. 856: 3 P. L. T. 670; 23 Cr. L. J. 200, relied on. 

Ff* Where in a proceeding under section 144, Crimi¬ 
nal Procedure Code, a Magistrate comes to the 
conclusion that there is a bona fide dispute as to 
the possession of the parties, then he is bound 
to start an enquiry under section 145 either in 
continuation of his ordor under Bection 144 or in 
supersession thereof, for section '45 is the only 
section under which an enquiry in the case of a 
danger of a breach of the peace concerning a 
dispute as to land can be made. [p. 165, col. I.] 

The words “rescind or alter” in clause(4) of section 
144 are wide enough to vest the Magistrates men. 
tioned in that clause with unlimited power to deal 
with an order passed under clauso (■) of the seotion 
on the question of jurisdiction as well as upon the 
merits, [p. 156, col. 1.] 

Ordinarily, a party shouldexhaust all remedies in the 
Courts below before ho comes to the High Court. This 
is a very desirable practice, but there is, however, no 
absolute bar in law to the party coining direct to the 
High Court under section 107 of the Government of 
India Act. [p. 156, col. 1.] 
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' It is not within the competence of any Court to 
usurp the functions of the I egislatnre, and a Court 
cannot in any way limit or extend tho eeope of any 
provision of the law on grounds of policy or other 
consideration p [p. 1M col >; p 5 , col. ] 

ParJcar Mahton v. Ram Khelwan, C W. N. 271; 

6 Cr. L. J. 7 K , Kaniz Amina v Emperor , 47 Ind. 
Cas. 65 3 P L J. 24*; 4 P L W * 19 Cr L J. 

869, Tarapada Bhattacharji v Emperor , 5 C Ind Pas. 
193; 1 P. I*. T."2? 21 Cr I-. .T. 24 1 and Joyantt Kumar 
MooTcerjeev J. B Middleton , ?7 7 >f ; 4 C. W. N. 

562; 14 Ind Dec. in. b.j 5 4, referred to 

Reference made by Mr. JdpM'cs Coctts and 
Mr. Juitite Dap, against an order patted by 
tbe Dipfritt Magistrate, Purree, datfd the rl 
May 1922, confirming ibe order of the Suh- 
Divisionel Officer, Purnea, dated the llih 
April It-22. 

Mr. 0 0. Fal, for the Pe itiorer. 

Mr. Sultan Ahmad, Government- Advoaate, 
for the Opposite Patty. 

JUDGMENT. 

Milltb, 0. J.—Ibe petitioner in ibis case 
moved tbe t ub-Divis onal Magistrate to take 
attion uider eec’ion 144 of the Criminal 
Prooedore Cede against the opposite party 
and pass orders restraining them from 
interfering with his posse 1 sicn of cer'ain 
latd. The petitiorer’b oase wa9 that he 
purtbaied tbe lard at a Court sale and 
obtained delivery rf pos fsiioo from the 
Court in August )92l and that a sreedy 
remedy was necessary to prevent him from 
being obstructed, Bnnoyed cr injured by 
tbe in erferenoe of his possession by tbe 
opposite party. When the part es present* 
ed themselves before tbe Mati^'rate it ap¬ 
peared that tbe opposite p-uty were tbe 
usufructuary mortgagees oftte land nnder 
a mortgage dated November »920, aod 
that the sale to the petitioner in 1921 bad 
been declared at the time to be subjest to 
the mortgage and that tie mortgagees were 
in aotoal possession ; and at the instance of 
tbe latter, who comphimd that their roeses- 
sion bad been obstructed by the petitioner, 
the Magistrate passed an order nnder section 
144 directirg tfcat the petith ner should 
abstain from interfering with the possesion 
of the opposite party for a period of two 
months. 

The petitioner then moved tbe District 
Magistrate to refeind or alter the order 
under slaupe (4) of ibeseotion. The greurds 
of the application, as stated by tbe District 
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Mflgipfrat*, were, fl) that the order of “the 
S b Di v’p'cn 1 MegVrate was not proDd, 
and (2) that tbe Sub Divisional Magistrate 
pboul^ bave referred tbe opposite party to 
tbe Civil Crurt §nd upheld tbe petitioner’s 
ppperpson. 

Tbe Distritt Magistrate, id view of vertain 
rulirgp of this Court, oms dered that be 
bad do jurisdiction order sett'on 144 f4) to 
interfere and rffaeed to entertain the applica¬ 
tion. Tbe ruling! uron wbi«h be relied 
are to tbe effect that tbe power! tonferred 
by tbe fourth tlanse of tbe eee+tnn are only 
exersisable when it is shown that tbe 
•ircumstanpe^ existing at the time tbe 
order was made had ibanged renderirg tbe 
order no 1 rger n*o esary, The petitioner 
now moves thn Cfu-t agairst the order. He 
does not tor tend before u» that the District 
Magistrate bad power to rescind Ibe order 
of his snbrrdiratp ; on tbeiontrary, be Fays 
that tbe District Magistrate bad do powers 
either of appfal or revision under settirn 
14 (4), his powers of iDterfereDre DDder 

tbe fourth clause being confined to pases where 
cirpumstames bave arisen. siD«e the origiral 
order was made, rendetirg the toptiDuation 
of tbe order orneo»ppary or an alteration 
of its term* desirsh) ,as laid down by tbe 
ruliDgp rtfme* 1 to. aid as no dpw •irtom- 
starc f s bave arisen id the prefect tape be 
admits that tbe Distr'at Magistrate tould 
not bave taken any Ration. Why be ap- 
proBahfd tbe Dietriit Mpgistrate at all, if 
this imtentirn is right, I have some difficulty 
id appre» a‘ing and no satisfactory exclama¬ 
tion was ftithieming. Tbe only reason th at 
I can cotee ve for adoptirg tbe courte 
taken is, that be appieberded that Ibis 
Cou t might refuse lo exertise its powers 
of torperin’endei ce until all prssible remedits 
by a subordinate Court had been exhausted. 
For my own part, lean pee ro leaeon why 
tbe powers given in tl e f> uith clause of ibe 
station should be confined lo cases where 
there has been a thange of •ircumstaniei 
s : noe tbe origiral erder wrs made. It 
mm* to ire that, if tbe Magistrate has 
ptw»r to ressind an order previously made 
by b’mfelf or his predetessor or bis sub¬ 
ordinate under the eeition beaeufe tbe 
einumetanses no longer reqnire it lo remain 
in foice, be should equally bave power to 
reso nd it >f be ie fa'iefied tl at it nfver 
ought to Late be cd made. There is nothing 
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iq the wording of the fourth clause wbiah 
limits the powers of the Magistrate in 
the sense indicated, and I tan see no valid 
reason why words of limitation sboald he 
read into tb8 section which wopld have the 
effect suggested. . It is clearly desirable 
that a Magistrate should not interfere with 
an order once made under the sestion unices 
very good reasons are disclosed for doing so. 

It may b 9 equally desirable that those 
reasons should bs dearly defined in the section 
itself, bat that is a matter for the Legislature, 
and, aB the eestion at present stands, the 
powers (liven are in no way limited to sa^es 
in whioh the circumstances have altered. 
To read into the section words limiting its 
operation in the sen°e contended for would 
be to usurp the functions of the Legislature, 
whieh it is not within the competence of 
this or »Dy other Court to do. 

It wa* arguad before. ns, however, that 
the order originally made was one» which 
was outside the scope of section 144 UJ, 
and was made without jurisdiction, ami 
that, in suoh cireamstances, it shoald not be 
treated as an order made under that section 
at all, bat as an unauthorised order made 
without jurisdiction, and that this Court 
should exercise its powers of superintendence 
under section 107 of the Government of 
Indifi Act and set aside the order. No doubt 
this Court has interfered and exercised its 
jurisdiction in such oases, and if it could 
be shown that the order in the present 
case did not come within the powers 
conferred by the first danse of section 141 we 
would be entitled to interfere and set it aside. 

, It we s also contended that an order which 
purported to be made under the first chose 

of the section but was not in ^d- antborn-ed 
thereby could not be dealt with by the Ma¬ 
gistrate under the fourth clause, not being an 
order made under the section at all, and 
that the Magistrate had no powers of re ^ l9l0n 
in each ft case. It ie unnecessary toi deter¬ 
mine this question or even to d d erml ° e J , 
exact limits, if any, of the Magistrates 
power under the fourth clause of the section, 
as n my opinion, the order originally 
mlde appears to have been P-per y made 

under the lowers granted by • 

and no ground for interference either by this 
Court or by the District Magistrate is made 
out. We might have seol the back t 
de»n with by the Uietrict Magisirate anier 


the fourth elau«e. hut as the order appears 
to have been properly made by the Sub- 
Divisional Magistrate, acting under the first 
clause of the section, and as no other ground 
for interference is made out it would be a 
waste of time to remand the case to the Dis¬ 
trict Magistrate merely for him to refuse the 
application. In my opinion, this application 
should be rejected. 

Mull ck, J.— l am of the same opinion. 
If I have nnders*ood correctly, the learned 
V kil for the petitioner puts his argument 

in two alternative forms, 

"Fir t,” he says, “assume that this was 
a case in which the Sab-Divisional Officer 
had jurisdiction to make an order under 
section 144, Criminal Procedure Code. 
In that event the District Magistrate 
had jurisdiction to alter or rescind that 
order and he having declined to hear 
the petitioner's application to this end, the 
Court might but f or the objection about to be 
mentioned, have sent bask the case to him, to 
bs dealt with according to law. I admit that 
thh cmr*e is in conformity with the practice 
of this Court which requires that the peti¬ 
tioner shall exhaust his remedies in the 
Courts below before invoking the aid of 
this Coart. But in this case the District 
Magistrate bad no jurisdiction to grant my 
prayer and so I have a right to coma direct 
to the High Court. He only had jurisdic¬ 
tion to alter or rescind the order on the 
ground that there had been a change in 
the circimsfcances since the making of the 
order, bat as I am a tacking the propriety and 
legality of the order be had no jurisdiction 
to entertain my application.” 

The reply to the*e contentions appears to 
be this. It is true that there are some deoi- 
sions of this Jourt which support the learned 
Vakil’s construction of clause (4) of section 
144, but I think, with the greatest 
respect, that they unduly restrict the plain 
and unambiguois terms of the Statute. 
The word* “alter or rescind” clearly empower 
the District Magistrate to modify or eancsl 
the order upon any groand whatsoever. [ 
am not impressed by the argument that 
to give the District Magistrate the 
power to examine the propriety and 
legality of the order would be to oonfer upon 
him powers higher than the Code accords 
to the High Court. The Lagi.latui-e has 
chosen, in appropriate language withia th@ 
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cecfcion itself, to veifc the District Magistrate 
■with a wide end unrestricted pow»r of 
review Bta’d to tinder him it dependent cf the 
provinioES relating to appeal ar.d revision and 
it is rot open to ns by reference to queetiers 
of policy to endeavour to give that language 
an trbifcrary and limited meaning. The 
High Court of Calcutta teck a somewhat 
einjjler view in regard to Motion 125, Ciini* 
nal Procedure Code, which relates to the 
cancellation by District Magistrates of boi ds 
for kcepirg the peace, [Nibu Sardar v. 
Err per or ( 1 ) 3 . 

1 think, therefore, that the District Magis¬ 
trate bad jurisdiction to entertain the petition - 
er’e applicaticn, bet es the whole case is 
before us we ihculd, in order to avoid delay, 
deal with the application ourselves inexeiciee 
of our powers of enpeiintendence. 

The learned Vakil’s alternative contention 
is thdt the Sub Divisional Officer had no 
jurisdiction to make an order under section 
144 in a cese where there was a bona fide 
dispute between two parties as to possesion; 
that his order in (his care was net 8n erder 
under the section acd that he had no juiis- 
diction to alter or lescind it; in other werdr, 
tbe District Magistrate bad no jurisdiction 1o 
oaticel an order even if ratified that it was 
mape without jurisdiction. 

The corelnsion s startling, and is dearly 
not supported by the section, It would, 
indeed, be a strarge result if the Drstriot 
Magifttrate could interfere where his subordi¬ 
nate had acted with peifeot regularity and 
not when be bed been guilty of char error 
and irregularity ly assuming jurisdiction 
where be had no jaiifdiction. The words 
“made under this eictior,” in clause 4 of 
section 144, cltarly mean ‘legally made (r 
purporting to te made under ibis section.” 

No other interpretation would make tbe 

section intelligible. 

• 

As for the contention that a bona file 
dispute as to posiemon ou6t§ tbe juriidic- 
tion of Magistrates to make an order under 
section 144, we have been re'eried to a num¬ 
ber of dcc.sioDB of this Court wb ch may 
pocfibly stem to give some support to that 
vew but in tbit particular oare it canrot bo 
sa d that tbe point diiectly anees. Here it 

(J) sue. 1: H C. W.N.25;4 C. L. J. 428; 4 Cr. L. 
39P; I M.L.T.96S (F..B,), 
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is clear that there wag no bona fife dispute as 
to possession and that the petitioner was 
Bcting unlawfully in attempting to disturb 'a 
zurpeihgi mortgagee whose interest had been 
declared not fo have passed by the Bale at 
whiah petitioner purchased. 

Bates theqiestion has been argued 
some length ani is of some importance I 
thitk that I should slate my view of the 
law. 

Section 144 ie of general application and 
contains nothing which cu3ts the Magistrate's 
jurisdiction in casss of bona fide dispute as 
to possession of land. But where erection 
107 or section 145 will inset the requirements 
of the case, section 144 is not an appropriate 
remedy, and if it is found that tbe danger 
was not eo imminent that it could not be 
otherwise averted, an order under section 
144 will generally be held to have beten taade 
without jurisdiction. Where it ii clear upon 
tbe materials before the Magistrate that 
one party is in poeseision and that another, 
whose claim to possession is a mere pretence, 
is threatening to interfere with that posses¬ 
sor, the Magistrate is clearly entitled to 
refort to the special summary procedure of 
section 144, if immediateprevention Or speedy 
remedy is desirable. Sometimes it nlay even 
be Deceisary to lake action against the party 
who is actually in possession, tui in every 
case it must ke shown that tbe conditions 
nqcired by the seoticn exist. What the 
Court deprecates is ehe habitual and unjustifi¬ 
able use of tection 144 as a substitute for 
scdi.na 107 and 145, 

The expression bona Hde dispute as to 
posreseicn is ambiguous. A party may be 
actiig with perfeot buna fides in asserting a 
rght to poe»ersicn though be las no justifi¬ 
cation in law fer doing so. Oo the other 
hand, the materials tefere the Magistrate 
nay show 11at evidence of possession cn 
boih sides .8 mere or less equally balanced 
aLd that both are c cling tona f ie. Though 
juristictii n to issce an order under section 
14% exists in either ease the question will 
aiiie w ether tie issue of an order under 
section 144 will rot kvclve the recogni¬ 
tor) of coidiiiois which will cccrce the 
Magistrate into taking action under bo cfclon 
145. 4 be l&igtage of section 145 seems 

n.&rdatcry tut on this point I need expi$d& 
to 6ial opinion berp. 
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Itreniains to oonaider what order should 
bow be passed by ns. 

We have, 1 aa stated above, decided not to 
insist upon the petitioner's invoking the 
aid of the District Magistrate hot to dis¬ 
pose of the whole matter ourselves. As to 
oar-jurisdiction there can be no doubt. 

Now,'if It bad been shown that upon the 
information before the Magistrate, the 
aenditione required by seation 144 had not 
been established so that the use of Eecticn 144 
instead cf seation 107 or section 145 was a 
mere abase of the proaess of the Court or 
that though made with jurisdiction the order 
had resulted in something akin to the 
denial of the right of fair trial, we should 
sertainly have interfered in exeroi9e of our 
powers of superintendence. 

But here the proceedings disclose no sueh 
defeats and consequently there is no reason 
whatsoever to interfere. 

J wala Pbasad, J.— I would dismiss this 
application. 

True, this Court has powers under section 
-107 of the Government of India Aat to set 
taide an order passed order seation 144 
'df the Cede of Criminal Proiedure if the 
triterb’s outside the scope of section 144, clause 
(1), is ultra viies or has resulted in the 
denial rf the right of fa ; r trial, ns my 
learned brother, Mulliak, J., ruts it. Mr, Pal, 
‘Who has ergued the r&«e on behalf of the 
petitioner has failed to make out any such 
-ground. He relies upon wbat h6 calls tbe 
decent delivery of possession through the Civil 
Court ” (to quote the woids of ground No. 1 
in bis petition) as giving him a has possession 
’of the land in dispute. The petitioner, 
'however, purchared the proptr!y in exe¬ 
cution cf a money-decree obtained in a 
"Small Cause Court. At the time of the 
Pale the oppesi e party filed an usufructu¬ 
ary mortgage-deed, dated the dtb Novem¬ 
ber 1920, on the basis of which he alleged 
‘■that he waa in possession of the propeity. 
The fact was noted, and the petitioner 
■ptfrlhased the property subject to the usu¬ 
fructuary mortgage. He cculd not pcs- 
Pibly, therefore, ttbtain kins possession under 
the writ of the Civil Court, dated tho 17th 
August 1921. Mr. Pal contends that in¬ 
asmuch as he had obtained possession 
under 0. XXI, r. 95, of the Code of Civil 
Procedure he must be decned to have been 
pat JnJhMaf] possession of tbe land by the 


Civil Court. Assuming for the sake of 
argument that the writ of the Civil Court, 
dakhildehani ,' purported • to have ‘ bean 
executed under O. XXI, r. 95, it oannot 
possibly have the effect of ousting the 
mortgagee whose rights were expressly de¬ 
clared and pretested at the time of the 
sale. The writ of the delivery of posses¬ 
sion upon which the whole contention of 
Mr. Pal is founded is of no avail to him, 
inasmuch es no astnal possession of the 
land was delivered. to bis client. Mr. Pal 
then says that the dakhaldehani at least 
raised a Iona fide dispute as to the prsies- 
sion of the property in question, which can 
only be erquiied into in a proceeding under 
section 145 of tbe Code of Criminal Procedure. 
There in no sub tance in this contention* 
The petitioner purchased the property with 
full knowledge of the posees-ion of the 
opposite parly. His initial move in the 
matter by petitioning- the Magistrate to 
take action under eeclfon K4 of the Code of 
Criminal Procedure was obviously an at¬ 
tempt to obtain au order cf tbe Magistral 
with a view to interfere with the lawful 
possession of the opposite pa ty. He must 
thank himself if tbe Magistrate finding 
that the opposile party, and not he, was 
in po3ee3tion cf the land, passed an order 
against him under section 144 restraining him 
from interfering wiih the possession of the 
opposite party. His claim for possession 
wa*, therefore, a mere pretenoe and with a 
view to interfere with the undoubted pos- 
session of the opposite party. There was, 
therefore, no dispute, not to speak of a 
bona iide dispute, as to the possession of 
the land in question. The oise olsarly 
comes within the observations made in the 
oa«esof Qouri Dutt v. Gobmd Singh (2), I'ukan 
Singh v. Ir.yag Singh (3), Jhaman Mahton v 
Taakuri Mahton (4), Kali Penhad Gope v. 

Dhodhai Gope (5) cud Nondkzshore 8ao v 
hikan Singh ( 6 ). 


77 9 ? 1 41; *0 Or. L. J. 8 .9. 

<3)57 Ind. Caa. 9o ; 1 p. T. HI; 2 (7. P L H. 

(Pat- 3> { i IH'O) Pat. 121 ; 2 Or. L. J. 57.3 

(4) 57 Ind Cas. 419: l P. L. T. 3*> >; 21 Cr L T 
62-. 5 2 Q. P. L It. (Pat, 19 5. U 

6i Ind. Caa. 59j; 21 Cr. L. J, 574 
(6) 6- Ind. Cas. 8 36; 3 P. L. T. 570; 23 C,. U. ], 
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In those cases it has been laid down 
that when one party is clearly in the wrong: 
and threatens to usurp the rights of an¬ 
other, who. n in actual possession of the 
land in dispute, the proper remedy is an 
ordet under sections 141 or 10? of the Oode 
of Criminal Procedure. In sash a cise 
section 1*5 has no application inasmush as 
there is no dispute as to the possession of 
land. The petitioner has, therefore, failed 
to show that the Magis*rate’s order was 
without jurisdiction. He has equally fail 
ed to show that there was any denial of a 
fair trial of the oaee. The order sheet of 
the Magistrate shows that be pass3d the 
order in question after having heard the 
parties and considered the document* pro- 
ducjd by them. The hading of the Magis- 
trate that the opposite party was in actual 
possession, and not the petitioner, is un¬ 
impeachable. 

Id this view it is unnecessary to decido 
as to whether in a bom fide dispnte as to 
possession of the land the jurisdiction of 
the Magistrate under section 144 is canted 
and that the only seocion applicable is 
section 145 of the Cole. The poiot has been 
strenuously argued at the Bar and we 
have been invited to give our opinion. 
My learned brother, Mollick, J., has gone 
into this question. I would venture to 
give my own view on the point. 

To me it appears that when in the 
cojrae of a pro*69ding under section 144 of 
the Code of Criminal Procedure the 
Magistrate finds that there is a bona tide 
dispute a9 to possession of a Und lively to 
caase a breach of the peace he is bound 
to immediately take action QDder section i 45. 
Chapter XII comprising that section is 
headed, "Disputes as to immoveable pro¬ 
perty.” 

The section says:— 

"Whenever a District Magistrate...is satis¬ 
fied from a Police report or other infor¬ 
mation that a dispute likely to cause a 
breach of the peace exists concerning any 
land or water or the boundaries thereof... 

.he (hall make an order in writing,” 

arid enquire into the fact of actual pos- 
b jftsion of the subject matter in dispnte. 
The word “ahal ” is mandatory. Therefore, 
when the conditions laid down in the eeo* 
tion, namely, (1) that a dispnte lik ly to cause 
a breach of the pea:e exists, and (2) that 


the dispnte is with respect to any land or 
water, the Magistrate is hound to take 
action under section 145 and to declare ‘that 
the party found in possession shall be so 
maintained nntil evicted therefr m in due 
course of law, or if he is unable to decide 
which of the parties is in possession, to attach 
the enbjeot matter under section 146. The 
ohiect of section 145 is to provide effec¬ 
tively against a breach of the peaoa by making 
a permanent order regarding the possession 
of the parties, 

Section 144 is a temoorary measure which 
the Magistra e in bis discretion may adopt 
for. the immediate prevention, amongst 
others, of 'a disturbance of the pahlic tran¬ 
quilly, or a riot, or an affray.” , Now, 
the threatened breach of the peaos 
may be in connection with land. Ip thil 
s*n*e the Magistrate may, in the first 
instance, pass an order under ,section 144 
against both or any one of the parties threa¬ 
tening to commit a breach of the peace in 
connection with the pOBSfssion of land. 
Therefore, the real question is not as to the 
power of toe Magistrate in the first instance 
to lssoe an order nnder section 144 to prevent 
a breach of the peace concerning any land, 
bat that what action the Magistrate .ought 
to take after he comeB to know at any stage 
cf the proceeding under section 144 that 
the danger of a breach of the peaos is 
due to a bona fide dispnte and not a mere 
pretence as to the possession of land. The 
answer is that the Magistrate mast then at 
oi oe start an enquiry, nnder section 1,45 of 
the Oode, either in continuation of the order 
passed ardor section 144 or in supersession 
the/ejf, ina macb as the condition laid 
down for an enquiry under see ion 145 
"that a dispute likely to cause a breach of 
the peace exists concerning any land, 11 
to quote the words of the eeotioD, will 
then have boon satisfied. The section is 
imperative and enjoins upon the Magistrate 
to start an enquiry under that section when¬ 
ever (directly) he “is satisfied from the 
Police report or otherwise, suih as an enquiiy 
under section 1*4, that a dispnte (real 
and bona fide, and not a mere pretence) 
exists.” ; 

The Magistrate cannot refuse in such a 
cise to initiate a proceeding under section 
145, for in that case he will be re‘u?ing to 






exercise juricdUtijn veetad in h : m by law 
and shirking the duty enjoined upon him 
by the section; in such a care the retention 
of the order nnder section 144 mast lead 
to an irreparable injary to one of the 
parties who must be in actuil possession 
of the lani by bis possession being iner* 
fered with, though for a temporary period, 
for one of the objects of sestion 144 is to 
prevent an obctroo ion, annoyance or inja»y, 
etc, to “ary person lawfally employed.” 
There will then be obviously an improper 
D96 of section l4t and an abnse of the pro* 
cfs 3 of the Ocurt, wh cb my learned brother, 
Mnll ak, J., lays down as vff rding valid 
grounds to vaca e an order of a Magistrate 
under seation 1*4. Therefore, though the 
Magistrate may initiate a pr r oeeding an er 
seation 44 and iisne an oider under that 
seation in disputes concerning l»nd, he will 
be justified in converting the proo?eding 
into an enquiry under seation 145 when he 
finds that there is a bona fide dispute eon* 
aerning the possession of land. In th’S 
ca*e the Magistrate was informed by the 
petitioner that tbfre was a danger of a 
breach of the pease aonaeming the posses 
sioo of the land in dispute. He issued 
not es and made aD enquiry a3 to possession 
on the date fixed. He came to the aontln 
sicn that the o r p,site party was ia ua- 
doubted possession of the land and th*re 
was no dispute as to posssesi n of the land 
in question. He, therefore, properly made 
his order under section 144 as agtiust the 
petitioner. If, on the other hand, he had 
upon the evidence placed before him by the 
parties some to the aoLolasion that there was 
a bona Hoe dispute as to the possession of the 
parties, then he was bound to start an 
enquiry under section 145 either in continue- 
tion of his order noder sestion 144 or in 
supersession thereof, for sestion 145 is the only 
sestion under whish an enquiry in such a 
•ase, t,e., where there is a danger of a breach 
of the pease concerning a dispute as to land, 
• anld be made. The continuance of the order 
under section 144, without forthwith iustitut* 
ing prooaedings under section • 45, as observ¬ 
ed above, would then have been an improper 
use of ssc!ion 144 and an abuse of the process 
of the Court and a refusal to exercise 
jurisdiction vested by Statute, a -id we would 
have direo.ei the Magistrate to exsroosa hig 
jurisdiction under session 14 j oi the Code, 


Section 144 is a larger and more general 
section than section 145. An order under 
that lection can be made under various 
circumstances including a danger of a breach 
of the peace. Seotion 145 is of limited scope 
and applies only when there is a dapger of a 
breach of the pease. 

The former is discretionary ; the latter is 
marda'ory The latter provides fora thorough 
enquiry into the dispute as to posses¬ 
sion of tbe parties wbish tends to a breach 
of tha pease. Therefore, when the special 
condition of lecticn 145 is folfilled, section 
144 then ytele's to sestion 145 in tbe 
same sense that when he fiods that there 
is a real dispute terdirg to a breach 
of tbe pease tbe Magistrate is bound to 
institute a proceeding under sestion 145 and 
enquire mto the possession of tbe parties 
irrespective of any order that he might have 
originally passed under seation 144. This is 
a legal obligation cast upon tbe Magistrate 
under sestion 145. 

I have carefully considered the authorities 
on tbe subject and particularly tbe language 
of sections 144 and 145, and the above apf e*rs 
to me to be tbe true scope and meaning of 
these sections. Tbe language is clear and 
unambiguous. We have simply to interpret 
the seotions as they are and cannot in any 
way limit or extend their rope on gronnds 
cf policy and other considerations wh ; ch my 
learned brother, Mulliok, J. rightly dejrjoatea 
and which is not oar function bat that of 
tbe Legislature. Id addition to the author¬ 
ities already quoted, the following may also 
b a r* farred to: Parkar Mahton v. Ram 
hhelwin (7), Kanit Amina v. Emperor 
(8), Tarapuda Bhattachar i v. Emperor (9) 
and Joy mix Kumar Mookerjee v. J . b. Middle- 
ton (10), 

The next question raised by Mr. Pal is 
as to power of tbe Magistrate nnder dance 
(4) of 6estion 144 to resoind or alter any 
order made under clause (1) of the section by 
himself or any Magistrate subordinate to him 
or his predeiessor-in-office. This question 


(7) 11 C. W. N. 271: 5 Cr. L. J. 76. 

(8) 47 Ind. Cas. 65; 3 P. L. J. 243j 4 P. L. VV. 354; 
19 Cr. ii. J. 8i9. 

(9 55 tnd Caa, 193; l P. L. T. 72; 21 Cr. L .T. 241, 
(10) 27 C. 78 >; 4 0. W. N. 56 i; 14 Ind. Deo. (n, o.) 

514. 
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also does not really arise, for Mr, Pal did 
invoke tbe power of the Distrtict Magistrate 
who refused to interfere with the order 
passed by the Sub-Divisional Magistrate. 
He has came ro ton Court, We have, no 
donV, jurisdiction to deal with the order 
of tbe Magistrate and to interfere or set 
it aside in ease it was without jurisdic ion 
or resulted in a denial of a fair trial. No 
doub', we insist that a party should ex¬ 
haust all his remedies in tbe Courts below 
before he some? to this Court. This only 
is a practice and a very desirable one; 
bat there is no absolute bar in law to the 
party soming direofc to us ander section 1C7 
of the Government of India Aot when 
there is no right of appeal. Even if it 
w£s neee>sary that Mr. Pal should have 
gone to the District Magistrate, which 
be actually did, and the Distriot Magistrate, 
whether for reasons good or bad, refassa 
to interfere, I do not know why be has 
raised this question now. In ground No. 
2 of hie petition to this Court he has 
attacked the order of the District 
Msgistarte of the 3rd of May as being 
without jurisdiction and has urged that 
“the learned Distriot Magistrgte ought 
to have interfered under section 114, 
•lause (4) of the Cede of Criminal Proce- 
dcie even on the merits of tbe case,” 
to nse tbe exact wording of the petition ; 
yet Mr. Pal curiously enough argues that 
the District Magistrate had no power to 
interfere with the order of the Sub- 
Divisional Magistrate inasmuch as tbe order 
was attacked as being without jurisdiction. 
Why Mr. Pal is anxious to limit the power 
of tbe District ftagistiute is better known 
to himself, but the words in that section 
rescind or alter' 1 are wide eoorg'i to 
vest the District Magistrates mentioned in 
that clause wiib unlimited power to deal 
with an order parsed under clause (I) of the 
section on the question of jurisdiction as 
well as upon the merit?. Mr. Pal was 
trying to limit the meaning of the word 
“rescind” which it naturally hears. The 
word “rescind” literally moans 're” again, 
“rc.'ndcre” to cut < fT, to cut short, to 
remove. In the Imperial I) c'ior.ary the 
word “resoind” in said to bear the following 
meaning: “to abrogate, to revoke, toanuil, 
to re-call,to re veise, to vacate, by the eiaitiug 
authority or by superior authority; as to 


rescind a law, a resolution or a vote; to rescind 
an edict or decree, to rescind a judgment.” 
Thi« makes quite cle-r the sense in 
which the word has been used in danse (4) of 
eeition 144 of tbe Code of Criminal Prccsdurp, 
The Migistrate himself who passes an order 
under clause (l) of the section, or hissupeiior 
authori-y can eet as de or vaoate the order 
when it is fou id to be void ah initio for 
want of jurisdiction, or is bid on merits 
or is rendered unnecessary by subsequent 
event, eoc’i as the danger of a breach of 
the peace osasiog or for any other cause. 
Under this olause the Magistrate, who 
issues an order under chase (l) in the first 
instance, often discharges or fete aside the 
same againit both or od 9 of the parlies 
a? the ci89 may be, or altera by drawing 
up a proces fing nnder seciijn 145 of the Code 
when he finds th*t the case is a fib cne for 
an enquiry under that section. The ohuie, 
therefore, is not capath of bearing the 
limited meaning sought to be imposed 
upon it by Mr. Pal. I confess that! had 
not so clear a view of the dsu?e when in 
tbecBsa of Madan Lai w.Fulchand Ram (11) 

I followed the view expressed in the case of 
Lola Qopal Nath S a hi v. Rai Bahadur taldeo 
Das Birla, Criminal Revision No. 299 of 1919, 
Tbe point arose only inoidentally in that case 
and my attention wag not drawn to the 
Full Bench decision of the Calcutta High 
Court in the case of Nabu Sardary, Em 
peror (■) and the case of Hare Oowd, In re 
(12), where a similar clause in section 107 
of the Cade of Orimiuil Procedure hat 
been interpreted to have a wide meaning. 

I, therefore, agree with the view of the 
learned Chief Justice and Mullick, J., on 
this point. 

W. C. A, 


. /uue aitcmrge t, 

(11) 63 Ind. Cas. 621; 2 l\ L. T. 484. 22 Cr. h, J. 
635. 

(12) 21 Iud. Cas. 146; 37 M. 126; 26 M. L. J..460- 

14 Cr. L. J.64^i (19131 M. W. N. 7<6; i4 M.L. T.* 
328 , 
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COURT. 

Criminal Appeal r*o. 21 B of 1922. 

July 10, 1922, 

Present : — Mr. Batten, J. 0. 

LOCAL GOVERNMENT, C. P — 

, Appellant 

ter & its 

MADHO PATWARI —Acco8ep. 

Penal Code (Act XLV of 1860J, as. 21 (10) t 24, 403, 
405— “Wrongful loss"—“Wrongful gain"—Temporary 
wrongful loss or gain, meaning of—Criminal breach of 
trust, what constitutes —Patwari, whether “ public 
servant .” 

Temporary wrongful loss and temporary wrongful 
gain are within the meaning of “wrongful loss" 
and “wrongful gain”, contained in section 24 of the 
Penal Code. [p. 68, col. I.J 

Beading sections 40H and 40’' of tho Penal Code 
together, it is clear that criminal breach of trust is 
a species of criminal misappropriation, being a 
criminal misappropriation by a person entrusted 
with the property misappropriated, and as regards 
criminal misappropriation, a dishonest misappro¬ 
priation for a time only is misappropriation Tho 
same principle applies to temporary misappro¬ 
priation [p. 1 5 , cols. 1 & 2 ] 

Emperor v Tulsidas Chhaganlal, 8 Bom. L. B. 951; 
5 Cr. L. J. 5, referred to. 

Under section 15*, Land Revenue Code, cesses 
can be collected as if they were land revenue, and 
as it is within the duties of a Patwari to collect 
land revenue and cesses due on land in his village 
he is a public servant within the meaning of section 
^J, clause (10) of the Renal Code. [p. 159, col. 1.] 

App al from the judgment and fiodmg 
of the Session* Judge. Akola, in Criminal 
Appeal No. 269 of 1921, dated the 15th 
March 1922. 

Afr. G. P. Dick , for the Appellant. 

Messrs. A. V. hhare and D.T. Maugalmurti , 
for the Accused. 

JUDGMENT.—This is an appeal under 
section 417, Criminal Procadure Code, made 
under the directions of the Local Govern 
ment against the order of the Additional 
SessioLS Judge, Akole, in appeal, aaquitting 
Madhoran Patwari of tbe offenots under 
section 409, Indian Peual Code, of which 
he had been convicted by the Sub- Divisional 

Magistrate. 

Madborao, cr Mudho sod of T/itnbak was 
Patwari of Kuram, a village on the Railway in 
Murtizapur Taluk. The charge against him 
was of three offences under section 
409, Indian Penal Code. The first ohtnge 
Was that he collected Rs. 16*0-3 cesses 
and process feo from Abdul Az-z. on 


21st August 1121 but failed to remit 
tbe money (o the Treasury, and did not 
pay it nntil iO.h Ocloter 1921 when he 
paid the money to tbe Tahsildar, The 
second charge relates to a eum of R 9 . 9 5 9 
collected from Mohammad Khan on 21st 
August, but not paid until 2Cth October 
when the money was paid to the Tahsildar. 
The third charge relates to a sum of 
Rs. 2-14 6 ccllfcted from Ismail Beg and 
paid by Madho to tho Tahsildar on 20th 
October. This amonnt is said to have been 
•oilected frrm Ismail Beg about tbe 15th 
August Madho .admits that the amounts 
covered by the 6 rst two charges were 
collected by him on the 2lst Angcst, 
but as rigards the money collected 
from i email Beg be siys it was collected 
only a few days before be paid it to 
the Tahsildar The Additional Sessions 
Judge finds that the aocassd did soend 
the money for bis own use bat that this 
action cannot be called dishonest. The 
learned Judge says: “f have read Exhibit 
P-i2 and Exhibit P 13 and do not find 
anything therein to show that tbe accused 
admitted that he committed criminal breach 
of trust. In these letter s be asked for 
mercy bnd in the first letter he begs to 
he excused till Dasera is over. He 
obviously euggesfei that he would pay up 
the amonnt after i.asera is over. Exhibit 
P 3 inquiry papers purport to contain 
statement of the sccus.d before the 
Tbh«iJdar. The statement is not formally 
proved and it cannot, therefore, be admit- 
ted in evidence but section 91 of the 
Evidence Act is no bar to admit Tahsil- 
dat’s statement which preves appellant’s 
admission to him with rerpeet to having 
spent the money for his own ute. Exhibits 
P-i2 and P 13 would seem to suggest 
that the aooueed was in pecuniary difficulty 
and had probably spent the amount for 
his personal use, but they do not go to 
show that he had spent the amount for 
his own ura dishoneetly within the mean- 

l of T 0 f j- the r> term 88 defined in section 
24, Indian Penal Code. There is nothing 

to show that be had a dnbeneat intention 

when he spent the monoy for his own 

use. Ho oould, nc doubt, retain the money 

realized with him for some time before 

depositing it in the Treasury. If he thus 

in the meantime Brenda the amount fo? 
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his own use intending to make the de¬ 
posit oat of the money he may have or 
expect to get shortly after, it omld not 
be said that he 10 m nifcted criminal breach 
of trust if he made the deposit io time. 
Similarly, if he for aDy reason was enable 
to get the money expected or to raise any 
expest 9 d loan for making the deposit and 
there occarred some delay iould it be said 
that the offense of criminal breath of tra9t 
W ai sommitted. In my opinion no dishonest 
intention can be safely attributed to the 
appellant simply became he retained money 
for two months in the absent© of any 
disiinat act showing sash iotentioa and 
in the abaeoie of any rale or order re- 
qairing him to pay the amount to the 
Patel or to deposit it in the Treasury 
within a specified period ” 


In other wordr, the Additional Sessions 
Judge has held that the £ ceased did 
temporarily appropriate the money to hit 
own nee but that, as it it not proved that 
he intended to misappropriate the money 
permanently, his aondntt was not dishonest 
and does not amount to anminal breaci 
of trust. This is a most danger oat doc¬ 
trine, aDd would excuse the theft of 
money if the thief intended or ho^ed to 
re plate it. In appeal it ie urged on be- 
half of the Lctal Government that the 
view of the law l*id down by the learned 
(Additional) Sessions Judge is wrong to 
the effeet that if a person entrusted with 
money is in pecuniary diffitnUy and uses 
the tru6t money for himself, that is not 

using it dishonestly. 1 _ 

Within the meaning of ae.tion 24, lndun 

Penal Code, wrongful loss .overs temporary 
wrongful loss, and wrongful gam stivers 
temporary wrongful gain. As a matter cf 
fact, the record of the pro.eedmga before 
the Tahsildar is formally proved. The 
accused has distin.tly admitted to the 
Tahsildar and in his letter^ to the Naib 
Tahsildar, Exhibit K whi.h w« written 
before he paid up the money to the Tah.il- 
d ar that he had spent the money which 
he was holding as trustee for the Lical 
Board If he had died bef< re he refunded 
the money there would have been a total 
0B8 of the money to its rmhtfu owner. If 
sections 403 and 405 of the Penal Oode ba 
pead together, it will be seen thatonmmal 


breach of trust is a speiies of criminal mis- 
apprjpriatbn, biing erimiaal mHaopropria- 
ti jq by a person enfcruisai witn the jirop- 
eriy misippropriatad, aal asragardn oriminil 
misappropriation ic ii ditties*!? laid dova 
that a dishonest misappropriation for a time 
only is misappropriation. The same princi¬ 
ple applies ts temporary misappropriation 
by a person entrusted with the property. 
In Emptrorv. Tulsidas Chhaginfol (U it has 
been held that the offend of •riminal breath 
of tiusfc i3 tom nittei even when the act 
of the accused was to oaus3 wrongful lose 
for a time only, 

t 

Pjr the aousei it is urged that mire 
delay ii ramittiag minsy to the Treasury 
does not naoessarily involve breach of 
trust, ard rulings to that effect have been, 
•ited. Tee ie ralings refer to eases where 
the delay was put forward as th9 sole 
proof of dishonest intention, bit in this 
case we have the ilear admission that the 
atiasei used the money for hie own expenses, 
which in itself amounts to dishonest use 
of the money. For the time the money was 
not available to its rightful owner It 
i«, therefore, slear to me that as regards, 
the money to which the3e admissions relate 
the asaased Madho it gulty of the offa ice 
of c imioal breach of tiusfc. There is no 
doubt that the admissions sover the money 
referred to in the first two heads of tne 
charge aod the asoased is gailty of sri* 
miual breaoh of trust as regards these sums. 
As regards the third head of the charge 
the finumstaoces are different. The money 
paid by Ismail B <g was tor ceases of 1921-22, 
and the enquiry of the INaib-Tahsildar 
on 5th Sep ember was only as regards tho 
arrears of cesses of 1^20 21. The letter to> 
the Naib Tahsildar Exhioit P.-12, did not 
relate to this item,the man who had paid this 
money was not examined by the Naib-Tahsildar 
and produced no reseipt, and the Tihsddar 
on the 20th October made no enquiry ab mb 
this item, and the admission to the Tahsildar 
did not refer to this am mat. It was the 
accused who volunteered to the Tahsildar 
that he bad solleoted this amount and mt 
yet paid it in. M mover, on carefully exa¬ 
mining the evidence I am not satisfied that 
the money was paid to the aciused before 

• i ■ • 

(l) 8 Bow. h. B-05lf 6 Cj*. L. J, 5, 
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the* date on which be admits it was paid. 
The money not being tbe arrear of the 
previous year tbe Naib-Tal sddar bad not 
passed any special order regarding it, it was 
paid voluntarily by Ismail Beg, and as there 
is no written record of the date of colleciion, 
tbe receipt admittedly given by the accused 
being lost, I do not consider the evidenca 
that it was paid long before the 20;h 
October is convincing. I decline to interfere 
with tbe order of aoqaittal as regards this 
bead of tbe charge. 

Tbe argument in tbe lower Appellate Court 
that the offence does not amount to criminal 
breaob of frost by a pnblic servant bas not 
been repeated in this Court. Toe question 
is somewhat academical since the offence 
could be sufficiently punished nnder section 
40(3, Indian PeDal Code. Bat I have no 
doubt that the offence was committed by the 
acotired in bis capacily of a public servant. 
Corses car, under the Land Revenue Code, 
section 15b, be collected as if they were 
land revenue, and it is within the dot'os 
of a Putwiri to collect land revenue and 
cesses due on land in bis village. Under tbe 
tenth clause of section 21, Indian Penal 
Code, an officer wboae duty it is to collect 
oessec iB a public servant. Though it may 
not,have been tbe express duty of tbe accused 
to collect ceeses from people resident in his 
village for lands bekngiDg to other village, 
yet under the orders of the Naib-Tahsildar 
the accused accepted this fnnoion and tbe 
person who paid him tbe cesses paid them 
to him in his capacity of a public servant. 
Moreover, and thie is a point not noticed 
by tbe lower Court*, of tbe cesses colLated 
by tbe accused the sum of Be. 1-0*3 1D * 
eluded in the second bead of tbe charge, 
wasceBB due on land in tbe accused a own 

village. It may be noted that Lxbibit P. 14 

refers to this item and the fact that 
this money was due for Kuram explains the 
fait that the letter does not refer to the 
Other sums collected on the same date, it 
is explained in this Court, no doubt truly, 
that when writing Exhibit P-14 the aecised 
forgot that the money collected from 
Mohammad Khan included c.sjos us or 
1921 22 on land in Karam. . 

All the BiriumsfcanceB mentioned in the 
judgment of the Additional dssaims Judge, 
though not grounds for aoqaittal, are 
grounds for holding that a very serious view 


need not be taken of the conduct of the 
accused. It is quite eertain that he 
did not intend permanently to misappropriate 
the money. He had given recsipts for it, 
and if be had been present on the 5th 
September and the Naib-TahsiWar had 
questioned him, he would have- admitted 
having collected the money, and would 
probably have been able to raise the money 
just as he d>d on tbe 20th October when he 
paid it to tbe Tahsildar. The Tabsildar bas 
not been carefully questioned, but it would 
appear that though the appellant had not 
the money with him when questioned by tbe 
Tabsildar, he produced it at tbe Railway 
Station before the Tahsildar left. The 
Magistrate’s main rtaion for imposing so 
heavy a sentence as rigorous ' imprison¬ 
ment for one year appearj to have been 
his belief that the accused showed 
Abdul Aziz and Mohammad Khan as de¬ 
faulter! for the cesses of 19*0 21 in the 
list sa*d to have been given (o the Naib» 
Tabsildar on 5th September. As the learned 
Standing Counsel admits, there is no evidence 
whatever that this was the cise, and as the 
Additional Sessions Judge points out it is 
extremely unlikely that the ascased would 
have shown them as defaulters on 5th 
September when he knew he bad given them 
receipts on 21st August. But the occasion of 
the accased acting as be did was the irregular 
action of the Naib-Tahsildar, apparently 
approved by the Tahsildar, in throwingon the 
Patwari of Kuram the task of collecting cesses 
not due on lauds in his village. Toe collection of 
such cesses was not within his regular duties, 
and the returns he had to render were nob 
designed to cover Bush collections. Tnera 
is no evidence, moreover, that between the 
2lstAagust and 20th October the accused 
made any remittances to the Treasury in 
which he omitted to include the cesses re¬ 
covered from these two persDns. 

Toe duties of Patwaris are prescribed by 
Notification under toe Panels and Patwaris 
Law and are to be found in Barar Revenue 
Bo ( k, Circalac V. I (page 219, Berar Land 
Revenue Manaal, Volume II). The wording 
of tne rales is not vary precise, bat it seems 
to be meant that a Patwari has no respon¬ 
sibility for aoy work arising outside his 
oirsle. Naosal, the village for which th 9 
casses in qaesoion (except Re. 1 u-3) wore 
recovered, is not one of the accused’s village 
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He wag, therefore, nofc'bgally bound to recover 
these cesses. i 

Land revenue and csflFe9 are recoverable 
under section 119, Berar Land Revenue Code, 
the roles being at pagts li4 onwards of 
Volume lof the Berar Land Revenue Manual, 
Regular oases were stated for the recovery 
of the cesses in arrears for 19*0-21, but 
though the Tahsildar says the reoords are 
complete, it is clear from the evidence 
of the Naib Tahsildar that the re¬ 
coveries were made by “executive aotion,” 
that is, the Potwari was ordered in writiog 
(orders notprcdaeed) and verbally to reoover 
the amounts without reference to the revenue 
cases and to the processes authorised by law. 
1 am informed that this is a practice which is 
much too common in Berar. 

The main object of thii appeal has been 
effected by it being la‘d down that the view 
of the law taken by the Additional Sessions 
Judge is wroDg and dangerous. A severe 
sentence n not in the circumstances called 
for, especially as the Patwiri ha9 ; bst his 
Appointment. The acccsed has already 
suffered imprisonment under his sentence for 
one day. In addition to this he has been 
47 days under arrest, 41 days before convict 
tion and 6 days after appeal. I oonvict the 
accuse d. Madbo, son of Trimbak, under section 
409, Incim Penal Cod*, for the two offences 
contained in the first two heads of the charge, 
and sentence, him to suffer tb8 period of the 
imprisonment already undergone, viz,, one 
day under each bead, the sentences to run 
concurrently. He will also pay a fine of 
Rs. 25 under each of the first two heads of 
the charge, namely, Rs. 50 in all, or in 
default will suffer rigorous imprisonment for 
one month for each offence. 

G. i. D. <fc w. c. a. 

Appeal allowed. 


LAHORE HIGH COURT. 
Criminal Revision No. 1718 or 1919. 

March 29, 1920. / •" • 

present :—Mr. Justice Wilberforce. 
MUHAMMAD HUSSAIN— Convict— 


property in Native State—Thejt committed in British 
India—Criminal Procedure Code (Act V of 1898J, a. 
180, application of. 


a non*nru;i$ft 


m 


ouujeui, reiraiaiog property 
Native State, stolen from British India, is not 
amenable to the jurisdiction of British Courts, and 
section 180 of the Criminal Procedure Code does not 
confer any such jurisdiction on them. 

Queen-Empress v. Kirpil Singh , 9 A. 523; A. W. N* 
(1887) 131; 6 Ind. Dec. (n. s.) 787, toanda v* 

iTTrn Cr P folio^d. Cr • HaZ “ r "“ > V Empms ' 19 


Petition, under section 439, Criminal Pro/"' 
•edura Code, for revision of an order of the 
Sessions Judge, Jullundur, dated the 16th 
October 1919, modifying that of the Magis¬ 
trate, First Class, Jullundur, dated the 29th 

September 1919. 


Mr. Ghulam Rasul, for the Petitioner. 

JUDGMENT.—in this case one Mnham* 

mad Hussain was prosecntad coder section 
457, Indian Penal Code, for an offence of 
bonce.breaking which took place in Jullundur 
District Toe learned Sessi ms 'Jadge con¬ 
sidered that no offends of houte-breaking was 
made out but that the accused was guilty of 
an offenoe under section ill. Tne applicant 
ia a subject cf tha Kapurtbala State and the 
stoleo property was found in his possession in 
that State. He has applied for revision of 
the order of the Sessions Judge on the 
ground that the British Courts had no juris¬ 
diction. 

• The Sessions Judge wes of opinion, that 
section 180 of the Criminal Procedure. Code 
conforred such jur siistioo. I can, however, 
find no authority io support of the view that 
a non-British subject retaining stolen pro¬ 
perty in a Native State is amenable to British 
Courts. There are many clear authorities to 

the contrary, namely, Queen-Empress v. Kirpal 
Singh (1), Samamfa v. Empress (2) and 
Bazarmir v. Empress (3), 

On these authorities I am compelled to hold 
that the Jullundur OoottB had no jurisdiction 
and accept the application and aoquit the 
accused. 


K. N, 


7 


, „ Revision accepted. 

(1) 9 A. 623; A. W. N. (1837; 131: 5 Ind. Deo. 

(■**. a.) 787. 1 

(2) 22 P. R. 1888 Cr. 

(3j 16 P. R. 1880 Or. 


Petitioner 


versus 

EMPEROR— Respondent. • 

Juried id io n—Non-British subject retaining stolen 
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OALOUTTA HIGH COURT. 

APPEAL FROM APPILLATI DECREE No. 931 

OF 1920. 

February 10, 1922. 

Present :—Mr. Justice Subrawardy and 
Mr. Justice Cuming. 

BAM TARAN TEWARY and others— 
pLiiNTiFW—A ppellants 



versus 

Srimoti KUMEDA DASI—Defendant— 

Respondent. 


. Abwab —Stipulation for delivery of ghee and goat 

contained in mourasi mokurrari kabuliyat, 

. enforceable— u Ooat and ghee” forming no part of the 
• rent payable—Bengal Putni Taluks Regulation (VIII 
of 1819,), s, 3—“ Engagements” meaning of. 


A registered mourasi mokurrari kabuliyat executed 
in 1877 recited that ‘‘within the aforesaid Mouza you 
have granted me a potta of 12 bighas of laud at 
an annual jama of Rs 6 and Rs, 24 as premium,” 
and after reciting how the money should be paid 
and in what instalments, the kabuliyat stated that 
the landlord should have right to the minerals, etc , 
and lastly there was the following clause:—“Also it 
should appear that I would deliver 1 seer of Shyama 
ghee and one kid every year.” No amount was men. 
tioned as payable in lieu of the yhee and goat in case 
, of default. In a suit for rent on the basis of the 
*• kabuliyat : 

Held, (on the assumption that Regulation VIII of 
v '1819 controlled all the incidents of the tenure in 
\ question) that the stipulation regarding the ghee and 
* goat was, in its term and effect, the imposition of 
an abwab and as such not enforceable, [d 64, col. 2.] 
That the “goat and ghee ” did not form part of the 
rent and the stipulation regarding delivery thereof 
was not legalised by Regulation VIII of 1819, bat 
was subject to the law relating to 'abwabs’in force 
at the time of the creation of the lease, [p. i63, col. 
2 .] 

The word “engagements” mentioned in section 3 
of the Bengal Putni Taluks regulation connotes 
engagements as to rent and other terms connected 
' ’therewith, [p. 163, col. 2.] 

Appaal against a deiree of the Subordi¬ 
nate Judge, As3ansole, Bardwao, dated the 
13th of January 1920, affirming that of the 
Muoaif, Assansole, dated the 5th of Decem¬ 
ber 1918. 


• FACTS appear from the judgment. 

Babu Pyari Mohan Chatterjee , for the 
Appellants.—The plaintiffs are the appel¬ 
lants. The appeal arises out of a suit 
for a rent. Both Courts have given a 
partial desree. The suit was brought on 
the basis of a mourasi mokurrari kabuliyat 
of the year 1877. Rent was fixsd at an 
annual jama of R 3 . 6 and aljo the teuant 
agreed to pay that he would deliver 1 seer 
Of ghee and one kid every year. 

11 


I submit the gha and the goat are not 
abivibs but are part of the sonsideration 
for whish the Jeaie wai granted. The ten¬ 
ancy is governed by sestion 3 of Regulation 
"VIfI of 1819 as we are putnidars. The 
lease was created bafore the Bengal Tenant^ 
Ast came into being. Therefore, although 
section 179 of that Aei does not apply, still 
our position is the same even if the ghee and 
the goat be considered abwabs. We would 
be entitled to them. Section 3 of tha 
Patni Regulation makes all engagements 
between a puinidar and his lessees on what¬ 
ever terms, binding on the parties. Refers 
to Ebbs v. Boulnois (1). Section 3 of the 
Patni Regulation creates an exception to 
the general role against abwabs. Refers to 
Astanulli Khan Bahadur v. T.rthabashini (2), 
Krishna Chandra Sen v. Sushila Soondury 
Dassse (3). 

Baba Rami L>1 Shaha , for the Respond¬ 
ent.—The stipulation for the payment of 
ghee and goat are clearly illegal. I submit 
all impositions npon all elapses of tenants, 
including a permanent tenure-holder, in 
exsess of the specified rent are illegal. Pay. 
meats over and above the astual rent fixed 
are abwabs. Refers to Aparna Char an Qhoss v. 
Karam Ali (4), Tiluhhdari Singh v. Ohulhan 
Maht'jn (5), Radha trosad Singh v. Bal Kowar 
Koeri (6). 

As regards their seeond point I submit 
the ease is not governed by seation 3 of tbe 
Putni Regulation bat by seation 3 of Regu* 
lation Y of 1812. Tha plaintiffs hava not 
proved their stuns a9 putnidars. Rofers to 
Be oy Singh v. Krishna Behari Biswas (7)* 
Toe legislature clearly did not intend that 
the Patni Regulation should restrict the 
application of the general law of abwabs as 
laid down in section 3 of Regulation V of 
1812, I submit the appeal ought to be 
dismissed. 

Bibu Pyiri Mohan Ohattcrjcs replied in 


(I) (1875) lOCli. App. 179 at pp. 43i;l41L. J. Oh, 
6)1; 33 L. T. 342; 23 W. R. 820. 

(2/ 22 0. 630; 11 Iud. Dec. (n. s ) 453. 

(3) 26 C. 611; 3 C. W. N. 603; 13 Iud. Do;, (n. a ) 
90 ]« 

(4) 4 C. L. J. 527; 10 C VV. N. 627. 

(5) 17 0.131; 16 I. A 152; 13 Ind. Jur. 251; 6 Sar, 
P. C J. 40S; 8 lad. Dec. (n. a.) 625 (P. C.). 

(6) 17 C. 72 i; 8 Ind. Dec-. 1 x. s.) 1026. ’ 

(7) 41 Ind. Cas. 561; 21 C. W. N, 959; 45 C. 259, 


r 
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JUDDMENT.—The fasts of this appeal 
are these. 

The plaiDtiffs sued to reoover arrears of 
rent for the years 1321 to 1324 B. S. with 
cesses and damages on a registered mau- 
rasi mckurrari kabuliyat executed in 

1S77. 

The Dare recites that “ within the afore¬ 
said Monza yon have granted me a patta 
of 12 bighat of land at an annual jama of 
Rs 6 and Rs. 24 as premium,” After re¬ 
citing how the money should be paid and 
in what instalments, the lease states that 
the landlord should have right to the 
minerals, etc., and, lastly, the words appear : 

Also it should appear that I would de¬ 
liver 1 seer of shyama ghee and one kid 
every year.” No amount is nrentioned as 
payable in lieu of the ghee and goat in oase 
of default. 

The Trial Court held that the plaintiff 
was entitled to reoover reDt at the rate of 
Rs. 6 per annum and that be was not 
entitled to recover the ghee and the 
float. 

Thie Boding was upheld by the Appellate 
Court on the ground that the ghee and 
goat are net mentioned as part of the 
rent. 

The plaintiffs have appealed. 

They contend that the ghee and goat are 
part of the consideration for which the 
lease is granted and are not abwabt. They 
argue that they are patnidan and so the 
tenancy is governed by terms of sestion 3 of 
Regulation VIII of 1819 and that, therefore, 
though section 179 of the Bengal Tenancy 
Aot dees not help them, because the lease 
was createo before the passing of the Ten¬ 
ancy Act, still their position under the Pulni 
Regulation is the same ss it would be under 
the Tenancy Act. So that, even if it be 
considered as an abwab and not part of 
the rent, they are still entitled to get it. 

The respondent corttnds that the case 
iB net governed by s csion 3 of the Regu¬ 
lation reiened to t u» ty s.ction 3 of Regu¬ 
lation V of 1812 ana that there is DOihing 
to show that the plaintiffs are putnidars, 
With regard to the lat-t objection of the 
respotd*nt it appears that in the plaint 
the plaintiffs describe themselves as putni* 
dart whioti averment has not been traversed 
in tt e written statement. We, therefore, 

Mfept the plaintiffs’ element that they are 


putnidart and proceed to determine the case 
on that bc&su. 

A number of cases have been cited at the 
Bar, of which we will notice the following:— 

In the oase of Krishna Ohandra Sen v. 
Sushila Soondury Dassee (3), it was held that, 
even if the imposition were an alwab still 
it was recoverable. This case was governed 
by the Bengal Tenancy Act and it was held 
that section 74 did not control section 179 
of the Aot. This case has no application to 
the present case. 

The next case we have been referred to 
is the case of Apurna Oharan Ohose v. Karam 
Ali (4). This was a case of a permanent 
tenancy created by a lease dale I 1*60. In 
that caoe it was held that section 10 of Act 
X of 1S59 or section 3 of Regulation V of 
1812 made all impositions upon ell classes 
of tenants, including a permanent tenure* 
holder, in excess of the specified rent 
illegal. 

The next case to be considered is the case 
of Tilukhdari Singh v. Ohu>han Mahton (5), 
a decision of the Privy Council. Jn that 
case it was decided that payments over and 
above the rent were abwabs and could not 
bs recovered. The Judicial Committee do 
not seem to make any distinction between 
what was arbitrary or uncertain and what 
was not. 

This case was discussed in the case of 
Eadha Frosad Singh v. Bal Kowar Koeri (o), 
and Sir Comer Petheram, C. J., ipage 740*), 
•orsidered that the meaning of scor-ion 74 of 
the Bengal Tenancy Aot was that do im¬ 
position under any name whatever shall be 
recovered from the tenant for or in respect 
of tte oicupation or tenure beyond the sum 
fixed for rent. O'Kinealy, J., in considering 
the meanig of the expression abtoab" 
states; (page 745*) “this, too, 1 think, i9 the 
sense in which abwabs were considered ai 
arbitrary or indefinite in the old Regulations 
—arbitrary, in the sense they were unautho* 
rized by law,—indefinite, in the senee that, 
though levied in a certain proportion to and 
upon the original assessment,...there was no 
definite rule guiding the Zemindar in fixing 
the proportion they bore to the produce of 
the land.” 

All these oases discussed and determined 


the law relating to abwabs and illegal 


taxations^ ap d ar e o f pot 

* Pages of 17 0,— 
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in the •onsfdaration of the question of the 
•orreet interoreiatioa of seotbn 3 of Re 2 a- 
Utioo VUI of 181U with referea.e to the 
Hw then in forae prohibits illegal imposi- 

llOOB. 

We may no^e that when the lease in the 
present ease was ereated, i.e. t in 1877, 
the law relating to illegal imposi¬ 
tions was iontained in sections 54 and 55 of 
Regulation VIII of 1793, seition 3 of Regnla- 
tJonV of 1812,section 10 of Act X of 1*59 
and section 11 of Bengal Act , III of 1869. 

The appellants submit that the second 
clause of seo:ioo 3 of the Patni Regala- 
tion overrides all previous prohibitions against 
saih imposition and makes all engagement 
between a pufnidar and his lessees, on 
whatever termp, binding on the parties to 
the same and heccs even the stipnlation 
regardingthe peymentof abwibs is enforceable 
as against the latter, being one of the terms 
on which the lands are let out. It is con¬ 
tended, on the principle that a special pro* 
vision qualifies a general one [/?&&> v. Boulnoit 
(Oil that this clause by its general terms 
abrogated all previous reetriotioDs as to 
abwabt so far as relatiag to putni tenures. 
We may mention here that it is not seriously 
cintended, in vie* of the clause imposing 
the delivery of the goat and ghee etanding 
so completely isolated from the terms relat* 
ing to the rent proper, ite mode of payment 
and the penalty attaching to non payment and 
appearing in the lease by way of post soript as 
it were, that the goat and ghee are part of 
the rent as snsb, payable in respeotof the 
demised premises, but it is urged that being 
part of the consideration of letting such 
stipulation is enforceable by virtue of the 
second clause of section 3 of Regulation /III 
of 1819. 

Regulation VIII of 1819 was enaited to 
govern a class of tenures known ai putni 
taluks , the nature of wnich the preamble 
to the Regulation describes in thr-es tsrm?*. 

The character of which tenure is toat it 
ie a taluk areated by the Zemindar, to bo 
held at a rent fixed in perpotuity by the 
leasee and his heirs for eveA 1 ,” -ai '2 of 

the Regulation validates lease:; ri-.iog rent 
in perpetuity though in cpnirav-ent-ion or she 
provisions of Regulation J3 .'a ? "Vj d7 23. 
This is followed by seition 3 .■'/Sica confers 
ou the Zemindar and the pi-aail- y e right 
pf letting and under-la 2W* 




Clause 1 of the section rscogoizea the 
validity of the term* of the engagements” 
between the Zemindar and the putni lar and 
chute 2 makes any engagements between 
the puiniiar and bis sublessee binding on 
both parties. Section 8 of the Regulation 
authorises the Zemindar to bring the taluk 
to sale for "any arrear of rent There is no 
provision in the Regulation for enforcing 
any “terms of engagement” other than the 
payment of rent, Reading the Regalation 
as a whole, and considering its polity and 
eoheme, it seems to us that the “engagements” 
mentioned in seition 3 of the Regulation 
connotes engagements as to rent and other 
termi tonnected therewith. If the “goat and 
ghee 1 * mentioned in.the lease under oonsidera* 
tion is not part of rent, as we hold it is 
not, the stipulation regarding delivery there* 
of is not legalized by Regulation VIII 
of 1819 but is subject to the law relating 
to abwabt" in forte at the time of the 
•reation of the lease. It is hardly notes* 
sary to observe that if the above articles 
are not to bo considered rent or part of 
the rent reserved by the lease, they are abwab 
or illegal oess. 

The question as to whether section 3 of 
the Patni Regulation creates an exception to 
the general rale against abwabs as enunoiat* 
ed by Regulation V of 1812 and other enaoS 
mentB has not been yet directly raised in 
this Court. The reason for it may be that 
the answer to it was deemed too obvious 
for serious consideration. There have been 
oases in this Court in which the question 
whether certain impositions in a putni lease 
were abwab or not came up for considera¬ 
tion and was elaborately diseased. It will 
suffice to notioe two of them, 

b" ‘, he , T 9 • °* A,,anulla Shin Bahadur 
v. Tirthabashtm (2) the qaeslioo was whether 

chaukidari tax payable by th e put radar under 
the Patni Settlement is an illegal cess. After 
a careful review of various enactments 
relating to abwabt and the case-law on the 
point, it was held by Macphersoo and Banerjee 
JJ., that as chaukidari tax was pari of 
the ground rent quite as mush as the actual 
rent, it was not an abwab find wa*, therefore 
recoverable. At page 638* of the Ripen 
their Lordships remark ai follows ;—"a st'. 
pulation for the payrW of such an amour*, 
ca nnot, we think , bo regarded as one fn.« th* 
"Fage of 22 O.-[0cCj —? 
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* imposition of an arbitrary or indefinite 
cess’ withiD the meaning of 88C-.ion 3 of 
Regulation V of 1812, or for an imposition 
'under the denomination of abtoab mathaut or 
other like appellation in addition to the 
actual rent’ within the meaning of section 
74 of the Bengal Tenaroy Act, for this 
simple reason, that the imposition here de¬ 
pends primarily, not upon the will of the 
Zemindar, but upon law of the land (Bengal 
Act VI of 1870), It is this Ait which imposes 
the liability on tbe Zemindar, and the Zemin¬ 
dar merely stipulates with the puinidar when 
granting the putni that the lafcterBhould.amoDg 
other sums, regularly pay him the amount 
levied from him under the Act,” There 
observations olearly indicate that, had the 
imposition been one dependent upon the will 
of the Zemindar it would have been an 
imposition of an arbitrary or indefinite oess 
illegalieed by Regulation V of 1812. It was 
not contended there that that R?gu!ation 
was superseded by the Putni Regulation. 

The next case demanding reference is the 
case of Btjoy Sir.yh v, Krishjia Bchari Bistvas 
t7). ‘ In that cise the tenant, in the kabuliyat 
which was in respect of a putni tenure 
executed in the year 1882, stipulated to pay 
4 sum of Rs. 15 every year in the month 
of Bhadraasthe mamuli (usual) for the Iswar 
Thakur. This eoveDant was sontained in 
% clause separate from that stipulating the 
yearly rent. The question was whether this 
sum of R?. 15 was an abwab and irrecoverable. 
The Court held that this sum was not intend¬ 
ed to be part of the consideration for the 
use and occupation of the land or as part 
of the rent and beiDg an abwob was irrecover¬ 
able. As appears from the judgment of 
the Chief Justice it was agreed by both 
aides that the matter was governed ty 
eection 3 of Regulation \ of 1812. 
Chatterjee, J., in a considered judgment in 
that ease, held that the sum of Rs. 15 
mentioned in the kabuliyot did not form 
part of the consideration for the lease, and 
oven if it did, it did not form part of the 
rent. This observation affords an anwer to 
the contention of the appellants before us 
that the stipulation for the delivery of the 
goat and ghee is a part of the consideration 

though not of rent. 

% Subsequent to R)galation VIII of 1819 

the law against illegal cesses was re-enaoted, 
though in indirect terms by .section 10, Aot 


X of 1859 and section 11, Bengal Act VIII 
of 1859. Both these Acts were of general 
application and having made no reservation 
in cases of Pu’ni Settlements, there is no 
reason for holding that they did not apply 
to tenures or holding? created under the 
Putni Regulation. These enactments furnish 
ample ground to strengthen the supposition 
that the Legislature did not intend that the 
Putni Regulation should restrict the applica¬ 
tion of the general law agaicsSi abwab* as 
embodied in section 3 of Regulation V of 
1812. Even if it were otherwise, tbe pro¬ 
visions of Act X of 1859 and Act VIII of 
1869, Bengal Council, which were applicable 
to permanent leases [Aparna Oharan Qhose 
v. Karam Ali (4)] would govern section 3 of 
the Putni Regulation. 

It is to be understood that we have 
proceeded on the assumption that Regulation 
VIII of 1819 controls all the incidents of 
the tenure in question, a point which, in 
view of the interpretation we put on ths 
law, we have considered unnecessary to dis¬ 
cuss. 

For the reasons above, we hold that the 
stipulation regarding the ghes and goat ip, 
in its term and effect, the imposition of aD 
abwab and as such not enforceable. • 

The result is, that this appeal fails ana is 
dismissed with costs. 

H. h. Appeal dismincd. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 70 op 1921. 
February 2, 1922. 

Pretent :—Pandit Kanhaiya Lai, J. 0,. 
DARYAO SINGH and others—Plaintiffs 

—Appellants 

i 

versus 

KALI SINGH —Difcndint—Respondent. 

Hindu Law — Widow—Mortgage—Legal necessity-* 
Necessity for particular rate of interest and term*—Onus 

— Redemption postponed jor long period—Reversioners 

of widow's husband , if bound—Suit before expiry of 
periorfp if competent . 

In case of a mortgage made by a Hindu widow of 
her deceased husband's iminovoable property, it is 
incumbent on the mortgagee to show not only that 
there was a ucousity to burrow butj also.Unit it wag 
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.not unreasonable to borrow at some suck high rate 
and upon such terms, and it this is not shown, the 
rate and terms would not stand, even though the 
charge might be upheld, [p. J66, col 2; p 167, col. ).] 
Nawab Nazir Begam v. Rao Raghunaih Singh , 60 
Ind Cas. 434; 17 A. L. 591; 36 M. L. J. 521; 23 C. 
W. N. 70C; 21 Bom L. R. 484; 26 M. L. T. 40; £0 C. 
L. J. 83; (1919) M. W. N. 498; 1 U. P. L. R. (P. C.) 49; 
46 1 A. 145; il\ C.), relied upon. 

Where in a mortgage executed by a widow 
the terms and conditions are such as to post¬ 
pone redemption for an unduly long period without 
any corresponding advantage to the mortgagor 
and in fact to render redemption practically 
impossible, they are clearly oppressive and unreason, 
able, intended more to fetter the right of redemption 
than to secure any advantage to the mortgagor and 
a reversioner of widow’s husband is not bound by 
them and can bring a redemption suit beforo the 
expiry of the stipulated period, [p. 167, col. 1.] 

Nabakishere Mandal v. I'pendrakishorc Mandat , 65 
Ind Cas. 305. 20A. L.J. 22; (1922; M. W. X. 95; 26 
U. \Y. N. 322; 35 0. L. J. 116; 42 M. L. J. 253; 24 
Bom. L. R. 3*6; 15 L. W. 417; 30 M. L. T. 214; 3 P. L. 
T. 311 (P. C.) t referred to. 

Appeal from a decree of the Subordinate 
Judge, Sitapur, dated the X8th October 1921, 

Messrs. Ram Bharose Lai and Raj Narain 
Shukla, for the Appellants. 

Mr. J, P. 0. Bhattac icrjt, for the Respond- 

eot, 

JUDGMENT—The dispute in this appeal 
relates to a twc-annas share of the village 
Raipur, which belonged to Sheo Singh. 
On the 27th June 1883 Sheo Singh and bis 
brother, Mauho Singh, mortgaged their 
foor-annas share of the village Raipur and 
cue-anna share of the village Phulpur in 
favour of Jawabir Singh for Rs. 1,830, 
which was re payable with int&resfcat 1 per 
cent, per meEsem within ten yeais. It 
was agreed taat, if the interest actually 
accruing due was cot paid at the end of 
every year or if the entire money dne on the 
mortgage was not re-paid within teu years, 
the mortgagee would be entitled to obtain 
possession of the mortgaged property (Ex¬ 
hibit 1). Sheo Singh subsequently died and 
was succeeded by his widow, Musimmat 
Bitana, Muiammai Bitana and Madho Singh 
paid up a portion of the money due on the 
mortgage by a eala of their shard in the 
village Phulpur (Exhibit A 2). A sum of 
Rs. 9C0 still remained cus by them, for the 
tatisfaction of which tbiy executed a fresh 
deed of mortgage i'i favour of Jawabir 
Singh on the 15 h July 1890, mortgaging 
a one-anna share of the village Raipur and 


agreeing to re-pay the same with interest 
at 1 per cent, per mensem within two years 
and in oase of failure to deliver possession 
of the mortgaged property (Exhibit 2). 

On 5th December 1896 Madho Singh 
exe »uttd a fresh mortgage-deed in favour 
of Jawabir Singh ftbiut n»s half share of, the 
money due on the above mortgage (Exhibit 

3) . Jawahir Singh sued Mutammat Bitana 
for the remainder of the mousy dae on that 
mortgage and obtained a desrae on the 
12th December lfc93 for the sale of a six- 
pies share of the village Raipur (Exhibit 

4) . The amount due on that deore9 was 
Rs. 1,268-4*0. On the 15th June 1S99 
Mmammat Bitana executed a deed of mort¬ 
gage iu favour of her brother, Kali Singh, 
for Rs. 1,300 .to pay up the money due on 
acaount of the Baid decree (Exhibit A-8). 
In that mortgage-deed she mortgaged 
her entire two-annas share in the Village 
Raipar. The effect of this mortgage was 
that (he six-pies' share of the village 
Raipur, which was liable to sale in exe¬ 
cution of the above deiree, wa9 saved from 
sale at the ex pence of the entire two- 
annas share hypothecated in the new mort¬ 
gage. Another result of this transaction was 
that the mortgaged property b.cime liable 
for the payment of interest at Rs. 1-8-0 
per cant, per raensen, oompoundable half- 
yearly in lieu of the rate originally pay¬ 
able to Jawahir Singh. The amount 
due on that mortgage swelled up to 
Rs. 5,186 11-5 within a few yaars. In 
order to re pay that amount Sduiammat Bitana 
exeiuted a fresh morrgage in favour of her 
brother Kali Singh on the ‘22od Jane 19j7, 
agreeing to deliver possession over a two- 
annas share of the village Raipar in liea of 
intere«t on Rs. 3.0J0 and to pay interest on 
the remaining Rs. 2,255, which iooluled 
some small amount received by her in, 
•ash, at 1 per cent, per mensem, compound-, 
able yearly (Exhibi; A-4), By virtue of 
this mortgage she agreed to allow the 
mortgagee to remain in possession of 
the mortgaged property for 40 years 
and undertook to redeem the mortgage after 
the expiiy of that period on the last 
day of Jeth cr in default to forego her equity 
of redemption aud permit the mortgage to 
operate as a Eale. In 1909 Kali Gingh 
filed a Euit for the recovery of possession of 
the mortgaged property and obtained a 
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decree, in execution of which he pot possession. 

Mutammai Bitana died on tbe 5th November 
19*40. Tbe present sait was thereupon filed 
by the plaintiffs, who claim to be the nearest 
reversionary heirs of Sbeo SiDgb, for 
possession of the mortgaged property on the 
ground that the mortgage in question was 
made without any legal necessity and was 
cot binding on them. They further averred 
that the conditions entered in tbe mort- 
gage-deed were unreasonable and oppressive. 

Tbe Court below found that there was a 
legal necessity for tbe mortgage to the 
extent of R?. 3,250, representing tbe debt 
duetoJawahir Singh, with interest thereon 
on such debt at 1 per cent, per mensem, 
compoundable yearly. It, however, dismis* 
sed tbe claim on tbe ground that tbe terms 
and conditions entered in the mortgage-desd 
were fair and reasonable and binding on 
tbe plaintiffs and that tbe suit for possession 
of tbe mertgaged property was premature. 
The right of the plaintiffs to succeed Mutam - 
mart Bifana as the nearest reversionary heir 
of her husband was found in their favour 
and the correctness of that finding is not 
challenged hfre. 

The first question for consideration in this 
appeal is, whether the finding of tbe Court 
below on the question of legal necessity w8s 
correct. There can be nr question that Mutam- 
mat Bitara was liable for Rs. 1,268 4 0 
io Jawabir Singh under the deoree obtain¬ 
ed by him on tbe 12th December 1898 
(Exbilit 4). That decree represer ted a debt 
which was originally due by her husband and 
bed been renewed from time to time after bis 
death by bis widow. There can also bs no 
question that Mutammat BifcaDa was not id a 
position to re pay that debt except perhaps 
by tbe sale of the whole or a portion of 
the property hypothecated in that decree. In 
order to re-pay that debt she mortgaged the 
entire two-anDa9 share in favour of her brother 
for Rs. 1,300 and undertook to pay interest 
at 1-8-0 per cent, per mensem, compoundable 
half yearly. Madho Singh had managed to 
pay tbe money dae to J&wahir Sirgb by 
executing another mortgage on the 5th 
December 1896, by which irtsrest at only 6 
per cent por annum was payable (Exhibit 31. 

It cannot be said that Musammat Birana could 
oot have obtained a loan on similar terms 
from Jawahir SiDgh. At all events, there 
was no necottrty for her to have mortgaged 


[1921 

the entire two annas chare, much less for 
agreeing to pay interest at 1-8 0 per cent, 
per mensem, compoundable half-yearly, in 
lieu of 1 per cent, per mensem, which the 
mortgage of Jawahir Singh originally bore. It 
might equally have been possible for her to 
have obtained the required money by a cale 
o the six-pies share or by a possessory 
mortgage of that share, so that tbe remain. 
mg share might have remained nniDOumber* 

u- t 0 mad ® no ®ff ft **to pay the interest 
which accrued due on that mortgage, 
altbcugb sV e was j n poP8e0q j on 0 f entI ‘ r6 

two-annaa share which yielded, according 
to tbe Court below, a net profit of Rs. 12/ a 
year. It is pos-ible that she might have 
°jj. 0 ? *^&t amoaD t for her maintenance in 
addition to thesV lard in her cultivation, bnt 
ehe bad in any cas9 ro jnstifioa ion for 
making a fresh mortgage of a two &no«e 

share on the 27th June 1907 for Rs. 5.S55 
on terms which were 6t : ll more onerous. By 
virtue of that, mortgaye she aprred to her 
brother remaining in possession of the mort- 
gaged property for forty year* certain, know¬ 
ing full well that she O'ufd do! expect to 
remain alive for such a long period aod that she 
would be succeeded by persons who would 
not be bound by her acts, unless they were 
justified by legal necessity. She further 
Bgread to restrict her right of redemption 
to one particular day iu the month of Jeth 
in ODe rarticnlar year and to forego her 
right of redemption, if she failed to exercise 
that right on that partioolar day. As pointed 
out by their Lordships of the Privy Council 
m Nabakishoro Mandal v. Ucendrabi 9 \ore 
Mandal (I), a person who deals with a Hindu 
widow, having a limited estate, is board to 
establish the facts, which j’ustifUd the 
transactions nnder which he claims. In 
the case cf a mortgage made by the manager 
of a joint Hindu family, it was held in 
toawab Nazir Began v. Rao Raghunoth Singh 
(2) that it wag incumbent on tbe mortgagee 
to show not oDly that there was a necessity 
to borrow but also that it was Dot unreason- 
able to borrow at some such high rate and 

fl)65 Ind, Cag. 305; 20 A. L. J. 22, :J922> M W N 
93j 2R 0. W. N. 22; 35 0. I*. .1. 116- 42 M L. J 263,’ 

24 Rom. L. it. 846. 16 L. W. 417; 30 M L. T. 231, 8 
P. L. J- 8)1. 

(*>50 Ind, Oas. 431, ’7 A. L J. 591, 36 M L. J. 
621; 23 0. W. N. 700; 21 Bom. L. R. 484; 26 M h. T. 

40; 80 0, L. J. 86; (1010 if. \y. N. 498, 1 0. P, L 

(P. 0.) 49, 46 I. A. 146 (P. 0.). * 
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upon anoh terms, and that if this was not 
shown, tha rate and terms would net stand, 
even though the abarga might ba upheld. 
The same principle applies to dealings with 
Hindu widows having a limited interest, 

A mortgage may be wholly or in part neaeas- 
ary and yet the terms and eonditions entered 
therein miy be unreiaonabla and opprfsdve, 
and the reversioners may not be boand by 
them. Saoh is the case here. The mortgage 
was ezeented by the lady in favonr of ler 
brother and the terms and conditions, whiah 
the mortgagee got the lady to sgrae to, 
were snob as to postpone redemption for 
an undaly long period without any corres¬ 
ponding advantage to the mor.gag'r aod 
in fact to render redemption prao.isally 
impossible. The ter mi ware slaarly oppres 
sive and unreasonable, intended more to fetter 
the right of redemption than to eeoare any 
advantage to the mortgagor, and the plaintiffs 
are not bound by them. 

The only other qaestion for ooneiderati m 
is, whether iu view of theie facte the plaint¬ 
iffs should be all w*d to avoid the mort¬ 
gage by paying f*uoi mooay ai was really 
taken for legal netessity. Oa r < of Rj. 5,do5 
the amount taken for legil necessity, as 
foand by the Court below was Rs. 3, 50, 
The mortgagee has been in possession of toe 
mortgaged property. He was giveo posses¬ 
sion in lieu of Rs. 3,0 j 0 at 1 per cmt. per 
mensem eomponndable yasrly till the date 
of euit. The aovenaat postponing redemp¬ 
tion for 40 yea^s being oppre sive and 
unreasonable is not enforceable as against 
the plain iffs. The suit is not premature. 

The appeal is, therefore, allowed aod the 
sla : m of the plaintiffs decreed for possession 
of the disputed property eubjeet to the 
payment of Rs. 3,000, in lieu of whish the 
mortg^g )e is in possession, and another sum 
of Rs. 250 with interest thereon at 1 per 
tent, par mensem tomponndabls yearly, from 

the 27th June 1907 to the date of the suit 
within six months from this dUa. The 
latter portion of the decree will carry simple 
interest thereafter at l per cant, per mensem, 
till payment. In aase of noo payment the 
suit will stand dismissed. Tha deioudint- 
respondeni will get two-third* of his «cste 
here and hitherto from the plaintiffs appel¬ 
lants, woo will boar their owu osic enroagh- 

out, 

B. *. k M. H, Avr^'l allowed. 
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CiViL Revision PsriTiOEs Nob. 859, 860 

and 439 op 1921. 

Desembar 20,1921. 

Praienf:—Mr. Justice Odgera. 

S. RAVJAKRtSHNA PILLAI— 

Difindamt- Petitioner 

vertus 

KRISHNASWAMI PILL AI— Plaintiff 

— R«8POND«HT. 

Civil Procedure Code (Act V of 1908J, s. H^i O* XI v $ 
r. 2, 0. IV, r. 3 (l )—Selection of preliminary 
issues for determination^Interlocutory order—Revision 
—High Court, interference by — Amendment of plaint 
not changing character of suit , if to be allowed. 

A Court has power to select issues of law for 
determination as preliminary issues even after the 
date of the first hearing, speoially when nothing 
is done in the suit beyond the settlement of issues 
and there has not been an actual first hearing [p. *69, 
col •: p 7u, col. 2 .] 

Yatindra Nath r. Hari Charan, 26 Ind. Cas. 954; 
20 C. L. J 426, not followed. 

Kuarmani Singha v. Wasif Ali, 28 Ind. Cas. 8 l 8 ; 19 
0 W N. 1193, referred to. 

As a general rule, the High Court does not in 
revision interfere with interlooutory orders But no 
hard and fast rule can be laid down as interference 
may be justified wheu the order sought to be revised 
is in fact perverse or irreparable injury would be 
caused if the order were allowed to stand [p l70, 
col «*.] 

Nizam of Hyderabad, In re, 9 II. 256: 3 Ind Dec. 
(n. s > 575, Chinnu v. Sambanda Moorthi , 23 Ind. 
Cas 522; 15 M. L. T. 339, Fatindra Nath v. Hari 
Charan, 26 Ind. Cas. 954; 20 C. L. J. 426, Sitaramaya 
v. Ramappaya, 39 Ind. Cas. 160; 5 L. VV. 207, Venkata* 
challam Pattar v. Parasu Pattar, 26 Ini. Cas. 06; 
( I914> M. W. >1, 614; Id M. L. T. 156, British India 
Steam Navigation Co. v. Secretary of State for India , 
8 Ind Cas. 107: 12 C L. .1. 505; 16 C W. N. 8 /j 33 C. 
230, Amjad Ali ▼. Ali Hussain, 6 Ind. Cas. r>74; 12 
C. L. J. 519; 15 C. W. N. 353, Khirode Chandra 

Qhoshal v. Saroda Prosad, 7 Ind. Cas. 436; 12 0. L. 
J. 625, Charu Chandra Dutt v. Sarat Chandra Singh , 
8 Ind. Cas. 87; 14 C. L. J. 537, Vuppuluri Atchayya v. 
Sri Seetharamachandra, 18 Ind Cas. 655; 39 M. 95; 
13 M. L. T. 60: 2l M L, J. 112, Buddhoo Lai v. Meioa 
Ram, 63 Ind. Cas. 15; 43 A. 5rt4j *w A. L J. 658 and 
Kumar Chandra Kishore Roy r. Basat Ali, 4i Ind. 
Cas 733; 27 C. L. J. 418; 22 C. W. N. 62/, reviewed 
and discussed. 

The mere fact that an interlocutory order may 
possibly result iu inconvenience and expense to a 
party to the suit is not a sufficient ground for inter¬ 
ference by the High Court in revision, [p i/j # col. 

i-3 

A Court has discretion to allow an amendment of 
plaint and the High Court will not interfere in 
revision where the amendment does not ohange tho 
nature of the Buit- or involve any material injustice 
to the defendant [p. 172, col. I.J 

Penumarli Vasantaiayadu v. Reddi Subbamy/ui, 22 
Ind. Cas 39: 14 M. o. T. 6»S; 1- 4) -I v. N. c )s 

and Vatudeva Padhi Khadanga Oaru r. May uni Devun 
Bakshi Mahapatrulu, 24 M. 387; o C. W. N. Gte, 26 
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L A. 81; 3 Bom. L. R. 203, 7 Sar. P. C. J. 819 (P. C.), 
referred to. 

Petitionr, under sealion 115 of Act V of 
1£08, and section 107 of flie Government of 
India Act, praying the High Court to revise 
the orders of the Ccuit of the Subordinate 
Judge, Mayayaram, dated the 12th of Novem- 
her 192J, the 29th of November 1921 
and 25th of February 1921 iu Inter lccutcry 
Application No, 83 of 1921, respectively, in 
Original Suit No. 56 of 1920. 

FACTS appear from the judgment. 

Mr. T, R, Ramachandra Iyer , for the Peti* 
tioner.—These petitions are against the 
orders passed by the Subordinate Judge in 
a pending iuit, to the effect that certain 
Issues Ncs. 3, 4 and 9 should be fried first as 
prelimiDai y issues. These or dersare irregularly 
made without jurisdic.ion and if those issues 
are tried first, that will seriotsly prejudice 
me. Order XiV, r. 2 and 0. XV, r. 3 

(1) deal with trial "on preliminary issues,” 
Order XIV, r. 2, clearly applies only when 
the Court thinks on settlement of issues 
there are questions of law npon which the 
case oould be disposed of, Order XV, r. 3 
(I) applies after issues on the first hearing. So 
after that day is passed, the Court hss no 
power to select issues of law as preliminary 
issues for determination tide Yntindra 
Noth v. Hari Oharan (1), a case of the 
Caloutta High Court. Secondly, these orders 
were passed without hearing my Vakil in the 
lower Court. And lastly if those issues are 
tried first, I stall suffer serious injury. 
Issues Nos. 1 and 5 are as preliminary a 9 the 
other issues. They alio should have been 
selected. My next submisjion is that the trial 
of this suit eaDuct go od, until Original Soit 
No. 8 of 1917 is disposed of. Section 1U of 
Civil Procedure Cede is a bar to the tiialof 
this suit. Vide 11 ahid un nistb Eibiv. Zamin 
Ali Shah { 2) and Sivoprosad ham v. Tri- 
comdat (3). 

Mr. T. R. Venkatarcma Saiiri, for the 
Respondent.—This Court has no jurisdiction 
to inteifere with interlocatory orders 
Nizam tf Hyderabadj In re ( 4 ) and Ohinnu v. 
Sambanda Mnorthi (5). Where there is an 
appeal against the decree where the aggrieved 
party could attack the ordeis, no revision lies 


against them, Euddhoo Lai v. Mewa Ram ( 6 ) t 
Ventala Verraratuv . Rurucela Subbarayudu ( 7 ). 
Secondly, even if your Lordship haspowen to 
interfere, only in exceptional circumstances, 
should that power be exercised. There are 
no euoh circumstances in the present case. 

As to the bar of section 10 of Civil Proce¬ 
dure Code, the second suit here is not between 
the same parties as to attract the provisions 
of section 10. Sultanut Jakan Regam y. 
Sundar Lai (8), Penumafli Vasantarayadu ; y, 
Reddi Subbamma (9). 

Mr. T. R. Ramachandra Iyer , in reply.—Thia 
Court has jurisdiction to interfere with 
interlocutory orders if irreparable iojary will 
result b 7 non-interference. Yatindn Nath 
v. Hart Oharan ( 1 ), Sit iramayj v. Rimappjya 

(10) , Ven\alachaltam Pattar v. Parasu Pattar 

(11) , Vuppuluri Atchayyi y. Sri Seetham 
ramachandra (12). 

JUDGMENT. 

0. R. Ps. No?. 859 aud 8 50 or 1921, 

These civil revision petitions relate to 
two orders passed by the Subordinate Julge 
of Mayavaraw, dated, respectively, i2th 
November 1921 and 29th Novembar 1921 

which run as follows:— 

"It is argued on behalf of the plaintiff 
that Icsoes Ncs. 3, 4 and 9 baing 
preliminary Issues should be tried firefc. 
The case was being posted along with 
Original {Suit No. 8 of 1917 on the 
belief that the parties i n this suit will 
agree <0 the evidence recorded in Original 
Suit No. 8 of 1917 being treated as evident* 
in this suit also. But the learned Vakil for 
the plaintiff in this suit urges that on the 
p.eadiDgs without any further evidence 
being let in he is prepared to substantiate 
his case as against the defendant on issue* 
Nos, 3, 4 and 9 and I cannot say that he 
bad no right so to contend. 

The suit is posted for argument on Issue* 
Nos. 3, 4 and 9 to let Deoember. 

"Note:—T he plaintiff’s Vakil states that 
he does not give up thereby the other issues.” 

(6) 63 I ml. Cas. 15; 43 A. 661; 19 A. L. J.figg, 

(.7) 64 Ind, Cas. 493; 41 M. L. J. 378; (1921) M 
W. N. 607. V ' * 

(8; 58 Ind. Cas 90; 42 A. 409; )8 A. L. J.431. 

(9) 22 Ind Cas. 39. 14 M. L. T. 688; 11914) M. W.‘ 

N. 98. 


(1) 26 Ind. Cas. 964; 20 C. L. J. 426. 

(2) 65 Ind Caa. 8U; 42 A. 2v0; l* A. L. J. 145. 

(3) 27 Ind. Caa. 917; 42 C. 9*6. 

(4) 9 M 25f?, X Ind. Dec. (N. a.) 676. 

(6) 23 Ind. Caa, 622, J5 M. L. T. 339. 


(10) 39 Ind. Caa. 160; 6 L. W. 207. 

(11) 26 Ind. Caa. 10d; (1*14) M. W, 
L. T. J56. 


N. 014; 10 if. 


(12) 18 Ind. Cas. 65^; 39 M. 195: 13 M. L. T. 60s 24 
M. L. J. 112. ‘ 
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, and 2. “This ii opposed by plaintiff. 
Tbe suit u posted for preliminary argument 
to 1st December after consideration. I see 
no reason to reconsider my order already 
passed. Rejected.” 

The suit in which they were passed is 
Original Sait No. 5b of 1920 and is brought 
by the plaintiff, a son, against his father, far 
the recovery of certain land .*bich had come 
to the latter nnder a so-sailed deed of in¬ 
denture” dated llth May 19^5. This deed 
was made between one Tirunarayana Pillai 
and the present petitioner and recites that 
Tirunarayana had betome entitled to certain 
properties as reversionary heir of one Ven- 
kitakrisbna Pillii on the dea’.h of tbe 
latter’s mother in U05; that rl‘i^‘3 (hare* 
in) contended that the mother of V enkita- 
krishna Pillai hai adopted him, which adop¬ 
tion was admittedly not valid as no authon. 
ty had been given by the sapindy. The 
father took possession of the properties given 
by the indenture on behalf of his bod. In 
1906 the father diecovaied that Tirana?ayana 
was not an heir of the deceased Venkata- 
krishna Pillai at all and he thereupon in- 
atituted a Suit No. 8 of 1917 for, inter aha , 
Betting atide the deed of indenture as hav¬ 
ing been executed by him owing to the fraud 
of Tirunarayana Th's suit has been partly 
heard but assording to the note of the Sub- 
ordinate Judge it has been adjourned from 
time to time along with the present suit and 
on 4th Ostcbir 1921 an order fas passed 
adjournirg Original Sait No. 5 * of *9*0 to 1st 
November 192. for arguments and orders wbe- 
tber this is tog) with Original Su't No. 8 of 
1917 or to bo ' ried separately. Tne order was 
passed on 12th November 1*21 and .8 one of 
tbo.e now sought to be ravieod. 1 nere has b-en 
a very full argument before me on both sides 

and the oomplaint of tbe dafendant (father) 

in the enit is that net only was the orrer 
irregularly made but the a.uon of the bub- 
oidinale Judge in dir. cling Issue. Sob. J, 4 
and 9 to bj iried ag preliminary va™* Wl11 
seriously prejudice l irr. 1 he issues m ques- 

lion are as follows 

“3 Whtther the d.fondant ib enured 
to rely upon any su.h po session even after 

the deed of indenture dateo llth M.y 1 XI5 and 

whether the deienoant is not estjppe.J from 

setting np en.h posssssion in hie!)«nught 

t» gainst the plaintiff b 


“ 4 , Whether the defendant f is estopped 
from setting up a title to tbe properties in 
himself by reason of the indenture ? 

“9. Whether the plaintiff has acquired 
a title by prescription by the properties 
havipg been held by his guardian on his 
behalf for over 12 years ?” 

Mr. Ramacbandra Iyer for defendant 
complains that Issues Nos. 1 and 5 have been 
omitted, these being in character quite as 
preliminary asthcie Beleoted ty the Sub¬ 
ordinate Judge. 

Tne power to order trial on preliminary 
issues is contained in 0 . XIV, r. 2 and 
0. XV, r. 3 (1). Or^er XIV, r. 2 
clearly applies when on settlement oE issues 
the Court thinks there are issues of law upon 
which the case or some part thereof may be 
disposed of, then those issues are to be tried 
first and sottlement of issues of fact may be 
postponed. 

0. XV, r, 3 (1) applies after issues 
bave been framed and allows tbe Court tp 
determine issues of law, if satisfied that no 
further argument or evidecoe than the parties 
•an at orce adduce is required upon suah of 
the issues as may be suffisient for the deai- 
eion of the suit. If, however, the finding cp 
those is not sufficient for de®ision, the Court 
shall postpone farther bearing of the suit. 
Mr. T. R. Ramachendra Iyer .argues .that 
the former rule is prior to ismes, the latter 
applies to tbe first hearing orly and when 
that day is passed, the Court has no power 
to select issues of law for determination as 
preliminary .issues. Reliance is placed on 
a judgment of Mr. Justice Mookerjeer in 
Yatxndra Nath v. Bari Oharan (1), which 
held that an application to try certain issues 
first which was made long after the date for 
first bearing took it out of the application of 
0. XV, r. 3. As agaimt this there 
was the ruling in Kuarmani Singha 
v. Watif Alt (13), which lays down that 
0. XIV, r. 2 may be applied also when 
the settlement of issues of fact have not been 
postponed. 1 may add that, in my opinion, 
there is no reason that I can see to confine 
the application to try certain issues as ques¬ 
tions of law to the date of first hearing, and 
especially to insist on that rule in tbe ca 6 e 
of adjourned hearings, for it is common ground 
that only issues have been settled in this 

(13) 28 lad. Cas..8lS; 19 C. W. N. 1193. 
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suit and the orders now sought to he revised 
made and there has been no astnal first hearing 
eo far. The question really i=>, (1), Oan I 
interfere? (2). If I can, ought I to do so 
under the oireumetaooes of the present ease ? 
As to (1) the older view here is expressed by 
MuUusami Iyear, J, in Nitam of Hydera¬ 
bad^ In re (4) and was against interferense 
with interlocutory orders. See also Ohinnu v. 
8ambania Moorthi (5) whioh, however, exsept- 
eda wanton abuse of the powers of the Court. 
In Y*t ! ndra Nath v. Hart Oharan (i) it 
was said that Court could interfere in very 
exceptional cases. In Sihramaya v. 5am* 
appaya (10) it wa9 held that the Court can 
interfere if manifest injustice would other- 
wue be done ; the qaestion being one of 
jnrif diction, and the fact that there is a final 
appeal would not prevent interference. Here, 
as pointed out by Mr. * enkatarama Sastri, the 
question was tbe addition of a parly and the 
matter was actually one of jurisdiction. In 
V -nkut ch>lam Paitar v Faruau Pattar (11) 
it wa9 held that there might be interference 
for perversity, t e., conscious deviation from 
rales of law or procedure. Lntish India 
Steam Navigation Oo, v. Secretary of State for 
Ind a (14), Amjad Alt v. Ali Huaain (i5), 
Rhirode Chandra Qhothal v. Saroda rros'di 16), 
Oharu Ohandra Dutt v. Sarat Ohandra Singh ( 17 ) 
are a series of case* to all of which Mookerjee, 
J , was a party. Tbe first of these cases lays 
down tbat the High Court is competent to 
set matters right when an interlocutory 
order has been made witbott jurisdiction or 
under euch circumstances as are likely to cause 
irreparable injuiy to one of the litigants. 
In the second case the same test of irrepar¬ 
able injury is applied. In the third and fourth 
cases the jurisdiction of the High Court to 
interfere with the interlocutory order is 
affirmed, if such interference is necessary in 
the interests of justice. In Vuppuluri Atchoyya 
y. 8ii Seethar a mu chandra (tsO the Mancif had 
returned a plaint on the ground that a Civil 
Court bad no jurisdiction. On appeal tbe 
Subordinate Judge restored the suit to the 
Motifs file. Held in revision by tbe 


(14) 8 Ind Caa, 107; 12 C. L, J. 605; 16 C. W. N. 
87- 3« C. 2H0. 

(lf>) Ind. Caa. 674; 12 C. L. J. G19; 16 0. W, N. 

< 16 , 7 Ind Cittf. 436; 12 C. L. J. 626. 
j 17 ; 8 Ind C ue. b7; 12 C. L. J.637% 


majority, that the High Court could interfere 
under section 115 of the Code of Civil Pro» 
cednre as the Appellate Court bad erroneously 
decided in the exercise of its jurisdiction as 
an Appellate Court tbat MnnBif had or had 
not jurisdiction. 1 doubt if this has any 
application to tbe facte of tbe present case. 
Wallis, 0. J., based big decision on tbe third 
part of section 115 while Sundara Iyer, J„ 
based bic on the first. In Buddhoo Lai v. 
Mewa Ram (6) the majority of the Full Bench 
held tbat where one of several issues in a suit 
bad been decided and there was a remedy by 
appeal no revision lay as there was no ease 
within section 115 of the Code of Civil 
Procedure and in Kumar Ohandra Rtiho'e Roy 
v, Batat Ali (18) tbe majority of the Calcutta 
High Court held that the Court cannot, by 
exercising ifs powers under section l£ of the 
Charter Act interfere with a decision of a 
Subordinate Court from whioh no appeal or 
revision under secti n 115 of the Code of 
Civil Procedure lies to High Court. 

I have purposely refrained from citing all 
the oases that were quoted before me bat f 
have attempted to make a selection which 
will give a fair view of tbe somewhat diverg¬ 
ent opinions tbat have been expressed by the 
various High Courts. 

It seems to me, as a fair result of these 
opinions, impossible to eay tbat in no 
case whatever will the Court interfere with 
an interlocutory order, but that that inter¬ 
ference must be exercised with extreme 
diligence, tbe general rule being againet such 
interference. The latter may be justified 
when the order sought to be revised is in 
fact perverse or irreparable injury will be 
•aored unless tbe revision is allowed. I, 
therefore, proceed to tbe second point. 

Tbe first objection i c , tbat tbe order was 
made without hearing tbe Vakil for the de¬ 
fendant on a suggestion by Mr. T. R Ven- 
katarama Sastri to tbe lower Court. Under 
0. XV, r. 3 (»), tbe satisfaction of tbe 
Court can only be prima facie % otherwise there 
would be no scope for sub-rale (2). It appearg, 
however, from tbe affidavit of tbe defendant 
tbat bis Vakil did argue the qaestion and 
I cannot say that the order is illegal or 
irregular on tbat ground. Tbe next and 
much more seriors argument is tbat defend* 

(18) 44 Ind. Oas 798, 27 Q. L. J. 418, 22 0, W. N. 

027. 
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ant will Buffer ixreparable injury by tbe 
determination of Issues Noa 3, 4 and 9 as 
preliminary issues. The contention of peti¬ 
tioner is that IfBue (5) which is admittedly 
a question of mixed law and fast—being 
estoppel by conduct—will conclude tbe oise 
one way or other, also that Issae No. 1 should 
have been included. This issue involves the 
question of invalidity of TiruD&rasana’a 
adoption which he bad set up as entitling 
him as a reversioner to tbe property and 
also tbe invalidity of the deed of indenture. 
Issues Nos. 3 and 4, both flow from the inden¬ 
ture. The defendant pnt forward prior to 
tbe indenture a olaim of adoption on behalf 
of tbe plaintiff by tbe mother of Venkata 
Krishna Pillai in order to make him a 
nearer agnate than Tirunarayana whose 
alleged adoption was to Veokatakrisbna 
Pillai himself. The adoption of plaintiff is 
disclaimed in the indenture by his guardian 
(defendant) and the argument is to be that 
defendant cannot be heard to ray that be 
bas a prior and better title in himself. It is 
also to be argned that defendant by bis 
execution of the deed of indenture is (stopped. 
Defendant will admittedly have a right of 
appeal, however tbe decision on those preli¬ 
minary issues gOES. His complaint is that he 
will be put to inconvenience and expanse by 
possibly havirg to 61e several appeals. Bat 
this is anticipating that the decision of the 
Court will be against him on those prelimin¬ 
ary ifsr ei, cr odb cr more of them, I 
do net think that I am warranted 
in making such assumption at the present 
time. 1 have in Ventala Verraroiu v. Sum- 
vellu Subbarayudu (7) exprefsad the opinion 
that this Or urt will not interfere in re¬ 
vision where the party has a separate 
remedy. Can I say that the Court below 
acted perversely or in a way to cause irre¬ 
parable loss to defendant P 1 ho issues 
selected are very material to the case ; and 
I cannot find that, becaaae it wonJd suit 
the defendant better to have I?snea Nos. 1 
and 5 decided before the others, tbe 
order ii perverse or is likely to cause injury 
which cannot be largely remedied by costs 
if be succeeds. There is no roar that his 
issues will not be eventually tried i" the 
decis on of tbe others is not soffiuent to 
dispose of the ease. If the Subordinate 
Judge comes to that opinion the defendant 
bas the right of appeal Tbe Subordinate 


Judge certainly bad, in my view, and for tbe 
reasons giver, jurisdiction to make the order 
be did, and the fact that it may possibly 
result in inconvenience and expense to defend¬ 
ant is not a ground to interfere in ra- 
vision. I canro 1 : say there is ary injury 
to defendant in tbe actual selection of those 
issues as preliminary and as I have said, 
it seims to me I cannot anticipate tbe 
possible consequences of a decision on them 
adverse to him. 7, therefore, think that 
od this point defendant’s petitions fail. 

Toe next point argued is, that section 10 
of tbe Code of Civil Procedure is a bir to 
the trial of this suit till No. 8 of 1917 jg 
determined. It is said that Irsuei Nos. 1, 3 
and 5 in that suit invobe the determination 
of Issue No. I in the present suit. That 
suit as efa'.ed ii bstwean the preset de¬ 
fendant as plaintiff and Tirunarayana Pillai. 
It is, therefore, not betwe9Q the same parties 
as tbe present suit. Section 10 speaks of 
a previocs'y instituted suit between the 
same parties cr between parties under whom 
they or any of them claim litigating under 
the same title; no argument has been 
addressed to me to show that the present 
suit and No. 8 of 1917 wouli fall under tbe 
litter words of the cliuse, but 1 am re¬ 
ferred to a judgment of Spencer and Rame- 
eam, JJ , in Civil Revision Petition No. 6S7 
of 1920 [ Barr, a'truhna Pillai v. Balahrishna 
Aiyar (19)] which dealt wiih the propriety 
of certain Vakils appearing for the defend- 
ant in this snit, they having already 
aated for him in No. 8 of 1917 where he 
is the plaintiff. It is there said that in both 
suits questions arise as to the validi y of the 
indenture and its binding character on defend¬ 
ant and also of estoppel. No donbt, seme 
of tbe questions in the two seifs are the 
same but the learned Judges had not to 
deal with the applicability of section 10 
of tbe Code of Civil Procednee. Mr T. R. 
Ramasbandra Iyer relies on Wahid.un nista 
Bibiv.Zamin Ali Shah (2) and Sivapratad 
Ram v. Trincomdat (o). In the former 
ease it was held that the widow was 
claiming in both suits on the same title 
and that tbe Court below had done right 
in staying one of the suits. In Sultan.t 
Jahan Begam v Sundar Lai (8) it wee held 
that an application under section 10 of the 

(19) 62 Inch Cas. 712; 13 L. W. 541- 41 M L I am 
(1921) M.W.N. 646. ’ ’ W * ^ 
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Code cf Civil Prooadun is not a ease and 
that no revision would lie under section 115 
cf the Code of Civil Procedure. In 
Sivaprasad Ram v. Tricomdas (3) 

the iuriediotion under section 10 is 
limited to stopping a suit if the eirenm- 
BfcanaeB mentioned in the section are found 
to exist. On the materials before me I 
dearly cannot so find here. In that case 
the Judge (page 9,il*) had come lo no finding 
as to whether the parties were litigating 
under the same title but proceeded to deoide 
the qaeetion of res judicata which was dearly 
materially irregular. Under these oircum- 
Btanses, I cannot say that section 10 applies 
here, and 1 must find this point against the 
defendant and these oivd revision petitions 
most be dismissed with tosfs, 

0. a. P. do. 4*9 or 1921. 

This is a revision petition against the 
amendment of plaint and sonsrqaent settle* 
menfc of an additional Issue No. 9 on 7th April 
1921. The amendment is as to prescriptive 
title based on possars'on of defendant benami 
for plaintiff. It appears lo me that Issue 
No. 3, is involved in I?sne No. 9. If 
plamtiff is wrong on No. 3, 9 will go. In 
Penumalri Vasantarayadu v. tieddi Subbamma 
(9) it was held that the Court would 
not interfere with an order refading amend¬ 
ment, as the plaintiff ooold atlaik the 
order on appeal if the deehion was againet 
him. In Vamdeva tadhi Khadanga Gam v. 
Mag mi Levin Bakshi Muhipatrulu Guru 
(^0)» it was remarked that prescriptive 
title need not bo expr.sdy pleadji as it 
is only evidence of a party's title. 

The amendment was witoin the diBsretion 
of the Court tO. VI, r. 17), and for the 
reasons stated abova 1 am enable to eay 
that this amendment is a matter whuh I 
ehculi deal with in revioiou. It baj not 
been argued that the amendment changes 
the character ot the suit or would involve 
any material injus.ioe to the de.'eadaat. 
To is civd revision petition must, there¬ 
fore, be cismissed with costs. 

y. c. p. 

Feditions dismissed. 


PRIVY COUNCIL. 

Appeal prow thi Madras High Court. 

May 31,1922. 

Present*,— Lord Pbillimore, Lord Carson 
and sir John Edge. 

E, SUBBARAYA PILL 11, since deceaiej 

(now REPRESENTED BI SUBRAMANlA 
PILLAI AND OTHERS) AND OTHibS— 
DEFENDANTS—AfPELLANTi j 
versus ■ 

Rajah Kumata VENKATA PERUMAL 
RAJU BAHADUR VARU and others 
Plaintifpj—Ris?ondent», 

Document—Construction—Sale by legal and benefi¬ 
cial owner—Suit for specific performance—Limitation 
—Limitation Act (IX of 1908), Sch. /, Art.. 113. 

The suit villages originally belonged to the plaintiff’s 
deceased father. They w »re sold in Court auction 
in 1879 and purchased by the defendant. The 
plaintiff alleged that thi’ purchase was made on 
behalf of the plaintiff’s father, that a part of the 
purchase-money was paid out of his funds and the 
balance obtained from one K to whom the suit 
villages were sold by the defendant subject to a 
condition of re-conveyance on payment of a stipulat- 
ed sum ,A suit to compel such re-conveyance 
was instituted and a decree directing the re-con. 
veyance obtained in 1889. In >888' during the 
pendency of the suit an agreement was entered into 
between the plaintiff’s father and the first defendant 
which recited:— 

“Under these circumstances, under the orders 
of M. i plaintiff’s father i the accounts were looked 
into in rospeot of items due to S. i first defendant) 
relating to the said villages, and also relating to the 
transactions between S. and M On looking into 
the accounts the amount found due to S was 
Ks. *W, >68- ’ r -6. S consented to receive the same and 
sell the aforesaid villages to M.” The agreement 
further stated that on the defendant's succeeding 
in his suit against K. ho should sell the suit 
property to the plaintiff's father on payment of the 
sura found due to the defendant. There was also a 
stipulation in the contract for the payment of 
interest until payment of the sum above mentioned 
and for the plaintiff’s father’s giving a mortgage 
to the defendant to secure the payment of tho 
sum The plaintiff in 1900 instituted the present 
suit for possession of the villages on payment of 
■uch sum, if any, as may be found due: 

Held, that whatever might have been the nature of 
the original purchase by tho defendant, the contract 
of 1888 treated him as tho bouoficial and legal 
owner and the plaintiff’s suit, being ono for the 
specific performance of a contract, was barred by 
Art. 113 of the Indian Limitation Act. [p. 178, 
col. 2; p. 174, col. 1.] 

Appeal against the judgment and detree 


(20) 24 M. 367 at p. 388; 6 C. IV. N. 643; 28 I. A. 81; 
3 Bom. L. tt. 303 ; 7 Sar. P,C. J. 819 (P. U... 

* Pago of 42 U. [£<Z.y 


of the Madras High Court (Abdur Rihim 
aid Phillips, JJJ.in Appeal $iifc No, 167 
of 1)01, rspjrfieJ uj 35 lad. Uas. 8)3, 

preferred against the detraeof the Court of 
the cJubordinile Jadge, North Aroot, ia 

Original Suit.No. 2o : oftl$00, 
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Mr. DeGruyther , IT. 0. t and Mr. Dube, for 
the Appellants. 

Mr. J. M, Parikh, for the Respondents. 

JUDGMENT, 

Lord Carson. —In this suit the present 
Rajah of Karvetnagar seeks to recover 
possession from the defendants of certain 
villages on payment of such 6um, if aDy, 
as may be found due. 

Both the Subordinate Judge of North 
Aroot and the Judges of the High Court 
of Judicature at Madras were in agree¬ 
ment that the legal relation between the 
plaintiff and the first defendant is settled 
and determined by a contract in relation 
to the said villages entered into on the 
25th August 1888 between Sri Maharaju- 
langaru, the plaintiff’s father, and the 
first defendant. Saravana Pillai, who was 
the first defendant, is now dead, bat is 
represented in this appeal. The remain¬ 
ing defendants claimed to be bona fide pur¬ 
chasers for value from the fir6t defendant 
■without notice of ary claim by the plaint¬ 
iff. The Subordinate Judge held that upon 
the construction of the said contract Saravana 
Pillai was the owner of the villages, 
and agreed to cell the same to the plaint¬ 
iff for a consideration of Re. 99,568-15-6, 
to be paid or secured as stated in 
the fifth paragraph of the said contract 
of the 25th August 1S8S. The High Court, 
on the other hand, held that upon the 
true construction of the contract the 
plaintiff was the beneficial owner of the 
villages and Saravana Pillai only the legal 
owner, and that in the matter of pecuniary 
obligations incurred by Saravana Pillai in 
connection with the purchase of the villages, 
and in the matter of the other money deal¬ 
ings between him and the plaintiff, there 
was found due from the plaintiff a sum 
of R8. 99,568-15 6 in settlement of accounts. 
It is admitted in the judgments of the 
High Court that if the said coDtrae!; were 
a contract for sale the suit would essen¬ 
tially be one for the specific performanca 
of a contract, and n that case it would 
be clearly barred under Article llJ of the 
Limitation Act. It is well to bear in mind 
that the terms of this eeofcicn relate to 
any contract. 

On the view taken by the High Court 
pf.-ttbe oontraet, towover, it was held that 


the suit is really one for the possession 
of immoveabl9 property by a beneficial 
owner thereof against the legal owner on 
payment, if necessary, of such sum, if any, 
as may be found due ; that the execution 
of a conveyance by the first defendant to 
the plaintiff was not essential and is un¬ 
necessary if he gets a deoree for the 
recovery of the villages as beneficial 
owner. 

The villages in question originally be¬ 
longed to the plaintiff’s late father—the 
then Zemindar of Karvetnagar. They were 
sold in 1883 in Court aucbioD in Original 
Suit No, 5 of 1879, and purchased by 
the first defendant as stated in the con. 
tract. It is alleged by the plaintiff that 
this purchase was made on behalf of the 
plaintiff’s father, that a part of the porohsse- 
money was paid out of bis funds and the 
balance obtained from odo Krishnama 
Chari, to whom the villages appear to 
have been soli by the first defendant 
subject to a condition of re-conveyance on 
payment of a stipulated sum. A suit to 
compel such re-conveyance was instituted 
in the High Court at Madras, and on the 
16fch October 1889 a decree directing re¬ 
conveyance was made. In pursuance thereof 
a conveyance was duly executed on the 
7th February 1890 and since that date 
the first defendant bad, until he died, been 
in possession of the villages, acting as the 
absolute owner thereof. The contract of 
the 28th August, 1888, was entered into 
daring the pending of the original suit. 
It recites briefly the facts above stated 
and refers to the pendency of the said euib, 
and then proceeds as follows :— 

“Under theie circumstances, under the 
order of Sri Mabarajulangaru the accounts 
were looked into in their presence in respect 
of items due to the said Saravana Pillai 
relating to the said villages, and also re¬ 
lating to all money transactions between 
Saravana Pillai and Sri Maharajulangaru. 
On looking into the accounts the amount 
found doe to the said Saravana Pillai was 
Rs. 99,568 15 6. Saravana Pillai consented 
to receive this sum of rupees, eto., and sell 
the aforesaid villages to Sri Maharajulan- 
garu.” 

Whatever may have been the original 
nature of the purchase by Pillai or the 
arrangements ontered into to raito the 
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purchase'money this iontracfc was a set¬ 
tlement of questions of account in relation 
to the said villages and other matters, and 
under the terms of it Pillai is treated as 
the legal and benefiaial owner. The 
second clause. of the contract farther 
strengthens this construction, It provides 
that as soon as Pillai obtains a decree in 
the suit already referred to (which, ai 
pointed out, he did obtain), he should 
sell the villages to Maharajulangaru, and 
the said Maharajulangaru should purchase 
the same for the sum of Rs. 99,568 15-6. 

He should not sell to others without the 
consent of the Maharajulangaru ,, ^a provision 
whish would be meaningless unless he was 
the legal and benefiaial owner. The fif:h 
•lausa of the agreement provides for pay¬ 
ment of interest on the purchase-money 
until paid, and that until the principal 
and interest are paid the Mabarajulangarn 
should mortgage the villages “which Sara- 
vana Pillai has consented to sell, or other 
villages, etc,” —properties which are accept¬ 
able to Saravana Pillai as security for the 
said principal and interest—and execated 
a document therefor. The plaintiff took 
no further sotiou in the terms of the eaid 
contract. In the year lfc99 his estate was 
taken under the management of the Court 
of Wards, and this suit was instituted by the 
Manager appointed by the Court of Wards 
on the 24th August 1900. Before institut. 
iDg this 6uit, it is to be observed that on 
the 23rd August 1900, the Acting Secretary 
to the Court of Wards, by a notice iu writ¬ 
ing, called upon the first defendant to execute 
a oonveyatoe of the villages to bim on behalf 
of the plaintiff and to tender a mortgage 
for execution by him on behalf of the plaint- 

iff. 

Their Lordships agree with the Sub¬ 
ordinate Judge that no charge is oreated by 
the contract over the villages in qaesfcioD, 
and that the plaintiff had no right to re* 
•over possession of the property absolutely 
or conditionally on hie executing a mortgage- 
deed or making a payment to the first 
defendant. 

The suit, therefore, becomes one for the 
speoifio performance of a contract which is 
barred by tbo section of the Limitation Act 
already referred to. 

This Board are, for the reasons stated, 
pf opipigp that this appeal should bp allowed 


and the judgment of the Subordinate Judge 
restorad, and that the appellants should have 
their costs in the Oourrs balow and of the 
appeal. It is unnecessary, having r igard to 
this c inclusion, to consider the case of the 
reBDondants, the legal represenNatives of 
defendant No. 3—for whom Mr. Parikh 
appeared-further than to say that it was 
agreed in the coarse of the argument by 
Mr. DeGruytber, Counsel on behalf of the 
appellants, that the interests of Mr Parikh’s 
clients should not be affected by any question 
of any Statute of Limitation which might 
ba raised in aoswer to their claim, owiog to 
the delay which has been occasioned by the 
institution and the carrying oat of the pro- 

cielinge in this suit, and their Lordships so 
determine. 

Their Lordships will humbly advise His 
Majesty accordingly. 

R. N. 

Appeal allowed* 

Solicitors for the Appellants,—-Meear’, 
Barrow Room and Nevill. 

Solicitors for the Respondent. —Mr, John 
Josselyn . 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT, 

Civil Rbvis.on No. 7 B oi 1922. 

August 8, 1922, 

Present: —Mr. Kofcval, A. J. C. 

Miss A. K, SINGH— Plaintiff— Applicant 

venue 

RAMPRASAD —Non-Applicant. 

Civil Procedure Code (Act V of 190SJ, 0. XXI r, 
100, application under—Person in joint possession 
with judgment-debtor. 

A claimant who has an interest in land of which 
possession has been delivered iu execution of a 
decree, either as a member of a family or otherwise, 
and who is affeoted by the delivery of possession, can 
claim to be in possession on his own account within 
the meaning of O. XXI, r. 100 of the Civil Pro- 
oedure Code, and is entitled to maintain an applica¬ 
tion under the rule and claim to be in joint posses¬ 
sion of the property with the auotion-purohaser. 
[p 176, col l] y 

Oovinda Nair v. Kesava, 3 M. 81j 5 Ind. Jur. 132, 1 
Ind Dec (n. s. 6i3, followed. 

Cooverji Rirji r. Dewsey Bhoja, 17 B. 718, 9 Ind. 
Dec n. s ) 47», disapproved 
Radha Qobinda Mtssir v. Raghunath Missir, 20 Ind. 
Cat. 253; jS 0, W. {J, $95; jg g ( ^ referred to, 
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KALLU UAL 0. KASHI HATH. 

Application for raviaion against the order 
of the Munsif, Amraoti, in Misoellaneoas 
Ca9e No, 57 of 1921, dated the dOfch 
November 1921. 

Mosers. E . Q % Deshpmde and R. R Jaiwmt, 
for the Applioant. 

Mr. 0. B. Parakh , for the Non* Appli¬ 
oant. 

JUDGMENT —The applicant, Mias A. K. 
Singb, obtained a decree for certain bonse 
property and adjacent land against one 
Baktavar and in execution thereof took 
poeseeeion of the tame. Ramprasad, the 
node of Baktavar, alleging that he and 
Baktavar were members of a joint Hindu 
family and were jointly in possession of the 
properly filed an application nnder 0. 
XXI, r, lOD, First Sibeiule, Civil Pro¬ 
cedure Code, claiming to be put in pos¬ 
session of a half-share in tha property. 
The lower Court bald that Ramprasad had 
only a one-third share and direited him 
to be put in joint possession of it. The 
plaintiff seeks revision of the lower Court’s 
order on the ground that, as Ramprasad’s 
possession was joint with that of the 
judgment-debtor, Bak avar, he cannot b3 
said to be in possession on his own account 
and no application by him lay uoder 0, 
XXI, r. 100. Reliance is plaoed upon 
Coover i Hirji v. Dewsey Bhoja (l) in 
support of this p!ea but, in so far as that 
ruling lays down that a person who is in 
joint possession is not in possess on on his 
own account, it has been held to be open 
to criticism : Radha Qobinda Missir v. 
Boghunalh Missir (*). In the case last 
cited it wai held, following Qovinda Nair 
V. Kesava (3), that a claimant who has an 
interest in the land of which possession 
has been delivered in execution of a decree 
either as a member of a family or other¬ 
wise and who is affac ed by the delivery 
of possession can claim to be in pojsession 
of the property on his ownaciount within 
the meaning of section 331 of the Code 
of 1882 corresponding to 0. XXI, r. 
10J of the First Schedule of the na 7 Civil 
Procedure Code. I agree with the view 
taken in the Calcutta ease. I' the one 

(l) 17 B 718; 9 Ind. Dec. (n. s.U?l. 

(2; 20 Ind. Cas. 253; 18 C. W. N. otfo; 13 0. L. J. 

138. 

(3) 3 M. 8l; 5 Ind. Jur. 132; 1 Ind. Dec. S. 0 .) 613. 


taken in the Bombay oase were followed, 
the resnlt would be that a member of a 
joint Hindu family would be excluded from 
resorting to the remedy provided by 0, 
XXI, r. iOO. I hold that Ramprasad 
had the right to apply under 0. XXI, r. 
100, and that the lower Court had jurisdiction 
to entertain his application. This applica¬ 
tion fails and is dismissed with costs. 
Pleader’s fee Rs. 15. 

G. 8. D. & W. C. A. 

Application dismissed. 


ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 211 of 1921, 

May 11, 1922. 

Present: —Mr. Justice Lindsay and 
Mr, Jnstise Kanbaiya Lai. 

KALLU MAL— Plaintiff—Appellant 

versus 

KASHI NATH and others— Defendant* 

RiSPONlEnTS. 

Execution proceedings, revival of—Execution, applu 
cation for, defective - Deject immaterial-Application 
returned for amendment—Re-filed after expiry of 
limitation—Decree-holder prepared to fall back on 

previous application-Previous application, whether 
revives. 

On 24th September 1916 a preliminary decree for 
sale was passed. On 11th December 918 the decree- 
holder made an application for the preparation of a 
final decree for sale, but since it wns not correct, the 
Court returned it to the dercee-holder on 2ist Decern, 
her 19 18 for amendment, without fixing any time 
for its presentation after amendment The only 
amendment needed in the application was in 
respect of the amount claimable under the decree 
which was entered less than what was actually 
due to the decree-holder, and a defective descrip¬ 
tion of the mortgaged property. The decree-holder 
did not file the application after amendment till 2 *th 
May 19i9, but was, however, prepared to accept a 

decree for the amount stated in the original appli- 
cation: 1 r 

Held, that in view of the deereo-holder’s attitude 
the application dated 29th May l9fj was in any case 

an application for the continuation or revival of the 

previous application aud was, as such, not barred by 
time Lp. 176, col. 2 .] J 

Seoond appeal from a dearee of the District 
Judge, Saharanpur. 

Mr. Peart,j Lai Beneri, for the Appellant, 

Mr. Nehal Ohand , for the Respondents. 

JUDGMENT.— fbie .a an appeal from an 
order, reja«iiog an application for the pre¬ 
paration of a final dooroa for sale. Toe pre¬ 
liminary decree tov sale was passed crjho 
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24th September 1915. It allowed time for 
the 1 'payment of the decretal money till the 
24th Marsh 1916. On the 11th December 
1918 an application was made by the decree- 
holder for the preparation of a final dearee 
for sale. On the same date the office reported 
that the amoant of demand entered in the 
appliiation was not correct and that Borne 
portion of the mortgaged property had also 
been omitted. On the 13th December 1918 the 
Court paired an order returning the applica- 
tion to the decree-holder for amendment 
without fixing any time for its presentation 
after amendment. The decree-holder reoeiv- 
ed back the application on the 21st December 
1918, but did not file it after amendment till 
the 29th May 1919. On the 6th Marsh 
1918 the Court ordered that, as the application 
had Dot been filed after amendment, the 
papers thonld be consigned to the reoord 
room, 

The question for cjnsideration in this 
appeal ip, whether the amended application 
should h9 treated as a fresh application for 
the pieparalion of a final deoree for sale, 
in which ia?e it wonld be barred by time, or 
as a oontiouation of the previous application 
which was filed within time. The Courts below 
took the former view and held that it was 
barred by time It is not clear under what 
provision the application was returned for 
amendment to the deoree holder, If the Court 
of first instance followed ths analogy of the 
provision contained in 0. XXI, r. 17 of the 
Code of Civil Procedure, it was bound to fix 
a time for amendment, and the effect of the 
amendment, if made, would have been to 
render the application valid as from the date 
on which it was first presented. That 
provision, however, applies to an application 
for execution. If the Court directed the 
amendment under section 153 or 0. VI, 
r. 17 of the Code of Civil Procedure, it 
should have kept the application peuding 
and required the decree-holder to amend it 
within a certain time or at all events within 
14 days from the date of the order. The 
penalty for not making such an amendment 
under 0. VII, r. 18 would have been to 
deprive the decree-holder of his right to 
make the amendment thereafter, unless the 
time was extended by the Court, leaving the 
application in that event to be dealt with on 
its merits. 

When first presented, the application waa 


a good application, so far as.it asked for 
the preparation of a final decree for sale 
for the amount entered therein. The only 
amendrrent needed in the application wa8 
in respect of the amount claimable nnder 
the decree, which was entered less than 
what was actually due to the decree-holder, 
and a defective description of the mortgaged 
property, as the name of the village had 
be9n omitted and a small share in a certain 
housa had also b3en left ont. If these defects 
are left out cf acoount, there would still be 
a valid application to the Court for the 
preparation of a final decree to the extent 
of the amount for which a final decree was 
claimed. The learned Counsel, who appears 
for the decree-holder, states that he is pre- 
pared to accept a decree for the amount 
entered in the original application. In regard 
to the mistake io the description of the 
mortgaged property, that could easily have 
been rectified at aDy time before the pre- 
paration of the final decree; and we do not 
consider that it was a defect which ought 
to have stood in the way of the application 
being accepted and acted on for the pre¬ 
paration of a final decree. In any case the 
Court was to blame for not fixing a time for 
amendment as much as the deoree-holder for 
the delay in presenting it after amendment; 
acd considering all the circumstances, we 
are dispoeed to treat the application, presented 
after amendment, ae a continuation of the 
previous application. It war, in aDy case, 
an application for the continuation or revival 
of the same proceeding and as such it was not 
barred by time, 

We allow this appeal, accordingly, set 
aside the orders of the Courts below and 
direst the Court of first instance to reinstate 
the application under its original number and 
to dispose of it according to law, 

As the decree-holder is content to ask for 
the sum entered in the original application, 
he should not be allowed to take out a 
final decree for a larger amount. We do 
□ot allow him any costs here or iu the 
Court below. In view of the circumstances 
the judgment, debtors shall also bear their 
owo costs throughout. 

N, H. 

Appeal a lie wed. 
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LAHORE HIGH COURT. 

Second Civil Appeu. No. 1221 cf 19*0. 
r Match 8, U22. 

Present :—Justice Sir William Ohevis, Kt. 

, Sardar CHANAN S1NG3 and others— 

Plaintiffs—Appellants 
rerevs 

BALIG RAM AND 01HE&8—DEPANDANT9— 

Respondents. 

Limitation Act (IX of 1903,), Sch. I, Arts. 141, 
144 —Suit by reversioners for possession of immoveable 
property—Ad verse possession—Limitation. 

A suit by the reversioners of a deceased persou, 
for possession of imrrioveable property originally 
owned by him, against the person in occupation, 
would be governed by Art 141 of the Limitation 
Act* unless the defendant could show that adverse 
possession started in the lifetime of the deceased. 

Siiond appeal from a decree of the 
Additional Judge, Jnllundar at Ludhiana, 
dated tie 7th February 1920, reversing 
that of the Munsif, First Clan, Nakodar, Dis- 
triofc Jullundur, dated the 20fcb August 1918. 


Lala Jagon Noth , for the Appellants. 

Pandit Sheo Narain , R. B., for the Re- 

spondents. 


JUDGMENT.—The plaintiffs in this case 
are some of the reversioners of Sardar Bbup 
Singh, who died in 1850, or It51 leaving 
two widowr, Musammct (Jhabd Kaur and 
Musammct Kishen Kaur. Mutammat Chand 
Kaur died about 25 years prior to suit but 
Musammat Ki 3 ben Kaur died only on the 
30th of January 1905. The plaintiffs sued 
for possession of the certain site and obtained 
a decree from the First Court, the defendants, 
Salig Ram, etc., being allowed thies months 
for removal of malba. The lower Appellate 
Court hes dismissed the suit, holding that it 
is time-barred by rea'on of loDg adverse 


possession. 

H has been found by tbe lower Court, 
that the site in question 13 r art of a beld 
whi.h was tbe property of Sardar Bbup 
Siogb. For some years past there has been 
a building od tbe site, fcnba wai the first 
person who occopod tbe building anon 
behalf of the defendants it ie pleaded that 
Suba sold it to Dasanndbi, who in torn sold it 
to Bam Lai, and in execution ot tbe de.rea 
against Ram Lil it was b-.ught by Salig 

Ram, etc, The learned Lutu.-t dodge has 

apparently applied Avticlo ± 0 Q 



casks; 



Schedule to the Limitation Act, but, unless 
the de'endanfs fan show that adverse 
possession ommenoed in the lifetime 
of Sardar Bbnp Singh, the Artiole 
arplicaVe is cleanly Article 141, as 
is admi'ted by Rai Bahadur Sheo Nafaip, 
and fch's suit having been brought within 
twelve years of the death of Musimvnat 
Kishen Kaur, must be regarded as within 
time. 


Mr. Sheo Narain, however, contends that 
there is no finding by the lower Appellate 
Conrfc as to whether Suta held adverse pos- 
feesion even in the lifetime of Bhup Singh. 
The matter is, however, covered by the 4th 
issue framed by the Trial Court and I am 
myself come to a decision on the evidenie on 
tbs reeord. The onus of proving adverse 
peases sion prior to the death of Sardar Bhup 
Siogh lies on the defendants, bub the 
evidence produced by them is that of three 
witnesses, two of whom were not even alive at 
tbe time of Sardar Bhup Singh’s death 
while the third, an old man, who gives his 
age es 80, does not say that Suba held pos* 
session in fc'ardar Bhnp Singh’s lifetime, but, 
on the oontrary, says, that Bhup Singh died 
befoie tbe witness’s earliest recollections (meri 
hoth sepehle). Thu®, there is no proof that 
Suba held adverse possession in the lifetime 
of Sardar Bhup Singh. The isse is, therefore, 
governed by Article 141 and is within time. 

Another point raised by Mr. Sheo 
Narain is that the plaintiffs are only some 
of the reversioners of Sardar Bhnp 
Siogh, defendants Ncs 5 to II bsing also 
reversioners, and Mr. Sheo Narain urges, 
therefore, that the plaintiffs lan only get a 
deoree for possession of their shares and 
not for tbe whole site. No such contention, 
howaver, was raised in either of the lower 
Courts and I consider it is too lata to raise 
it now, 

Mr, Sbeo Narain lastly contends that fresh 
time must now ba given to the defendants 
for removal of the malba , the period originally 
allowed by the First Court having long since 
elapssd. This last plea is perfectly reasonable 
and is Dot •ontsited by Lala Jagan Nath. 
The defendants, Silig Ram, Kosbal 
Chand and Moti Ram, will be allowed three 
months from the dato of this donee for fcho 
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removal of the materials "now standing on 
the site, 

] accept this appeal and reversing f he decree 

of .the‘ower Appellate Conrt 1 give the 

po ses^cn of the site in 
dispu'e. Plaintiffs will recover costs in all 
Cooits from Sal g Ram, Ku-hal Chand and 
Moti Ram, defendants-rcspondents. The 
“roe respondents are allowed three months 
from date for removal of their materials, 
a. H. 

Appeal accepted. 


NAGPUR JUD.CIAL COMMISSIONER'S 

COURT. 

Sicohd Civil Appeal No. 62 B cf 1921. ; 

September 22, H21. 

Present:— Mr, Dbobley, A. J, C. 

YESHWANT —Dbfikdant-Appxllant 

t ersut 

SH1WAPPA AND 01HSR8—PLAINTIFFS_ 

RtrPONDENTS. 

Berar Land Revenue Code, s, 78 (2 1 — Tenant 

of antiquity— Origin oj tenancy traceable—Tenant 

neither proved to be perpetual nor ante-jagir_ 

Pretumption—Notice to quit—Delay in suing for 
ejectment , effect of—Fresh notice not necessary. 

The protection afforded by section 78 (2' of the 
Berar Land BoveDue Code ib not available to a 
tenant the origin of whose tenancy is known, Or can 
be proved to have commenced after a certain point 
of time; that section applies only where by reason 
of antiquity, evidence of the commencement of a 
tenancy is lost [p. 178, col. 2; p 179, col J.] 

Parashram v. Bapu, 42 ind. Cas, 631; 14 N. L. B. 
Ill, followed. 

In the absence of any proof that a tenancy is 
perpetual or that the tenant is an ante-jagir tenant, it 
must be assumed that he is an annual tenant, [p. 179, 
col. I.] 

Where a notice to quit is served upon a tenant 
his possession thereafter is that of a trespasser. 
More inaction on the part of a landlord to sue for 
ejectment after a notice to quit has been served on 
a tenant, does not amount to acquiescence of his 
possession as a tenant on the part of the landlord, as 
no iresh notice is necessary, [p, 1/9, col. J.] 

Appeal from a decree of the Additional 
District Judge, Amraoti, dated the dCth 
November 1920, in Civil Appeal No. 90 
pf 1920, 


Mr. W. B. T)hnbe t for the Appellant. 

Mr. A. V. Kh:rt t for the Respondents, 

JUDGMENT.—The plaintiffs were the 
proprietors of the village where the 
fit Ida .in suit were sifnate, and their suit, 
ou 1 : of wlioh this appeal arises, was for 
Ue defendant's ejectment from those 
fields on the ground that he was only an 
annual tenant of theirs and that bis tenancy 
had terminated by a notioe ’ in writing 
given by them to him. The defence was that 
the tenancy was a perpetual one and that 
the defendant was a tenant of antiquity, 
and was not hence liable to be ejected. 
It was also urged in defence that the 
notice given to the defendant was not valid 
and sufficient. All these pleas taken in . 
defense were foard egairst the defendant 
and the plaintiffs wtra given a decree for 
possession of tho fields, 

2. In this second appeal the appellant 
confines hie defence only in respect of field 
No. 2. In respect of the remaining twd 
fields the concurrent finding of the Courts 
bfljw is that the defendant's tenancy com* 
menoed in 1893 and it is admitted that 
this finding of fact is not open to any 
interference by this Cnnrt on *6cocd appeal. 
We are, therefore, in this appeal concerned 
with the plaintiffs' claim only in respect 
of field No. 2. It is nrged for the appel* 
lant that as there was no evidence to 
show when the tenancy of this field corn- 
menced, the cage should have baen held 
as bciDg governed by section 78, clauses 
(2) and(3) of the Berar Land Revenue Code, 
and that the defendant should have been 
held as Dot fceiDg liable to ejectment. 
The finding of the two Courts ie that the 
defendant’s tenancy of this .‘field was in 
exigence in the year lb73, and that i$ 
had commerced prior to that year. From 
this finding it is attempted to be shown 
that the origin and the commencement of 
the tenancy was uncertain. In this oaee‘ 
there is no uccartainty on the point as 
the defendant himself admitted that* the 
lease of this field was given to his prede- 1 
censors first about 45 or 50 years ago,• 
This statement was made by him in 1918 ' 
aod thus, according to the defendant him-' 
self, the tenancy could not have commenced' 
before 1£63, We cannot, therefore, say 5 
that the origin of the tenancy was no* 
known. If it can be proved with certaintjr ' 
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tbafc the tenancy did not oommence till 
after a certain point of time, then it can- 
rot ba said of such a tenancy that evidence 
of its commencement haa been loit by 
ie»son ol its antiqnity. A tenant of inch 
holding i« not, therefore, promoted by 
lection 78, elause (2) : eee Paraihram v. 
Bapu (1). In the absen.e of any proof 
that the tenancy was perpetual, or that 
the defendant was an oh te jogir tenant, 
it must be aeinmed that he was an annual 
tenant. This diepo:es of grounds Nos. 1 

tp 4.of the appeal. . 

3 It ii said that the noti.a to quit 

isined ly the plaintiff* to the defendant 
rrae not proper and had exhausted itsil , 
inaemmh aa the jUiotiffs permitted .the 
defendant to continue in posse s non for two 
years aflerwaids and not eoed him for 
•jeetment so long. This, a.cordirg to the 
iontenlion of the defendant, amounted to 
an toqnieecenee of hie possession as a 
tenant on the plaintiffs’ part. It is ad¬ 
mitted that for the subsequent yean the 

defendant did not pay rent ’ ncr 

wasi it assepted by the plaintiffs. There 
tin, therefore, ba no waiver, and as the 
defendant's possession was after the notise 
as a trespasser, no fresh notise was neses- 
sary. The notise was a perfestly valid 
and effeslive one. This disposes of the 

remaining grounds of appeal 

The plaintiffs were rightly given a 
desree for eje.tment of the defendant, and 
the defendant’s appeal is diemissed with 

all coats on him. 

W ' °’ *’ Appeal diimisted. 

(1) ii Ind, Cas. 631: H N. L. K. 111. 
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LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No.'283 cf 

1920. 

March 31, 1920, ; 

Present: —Mr. Justice Chevi?, Acting 

Chief Justice. 

SHIB CHAEAN— AppsllihT 

versus 

Sheikh MUHAMMAD ISMAHj— 

Official Receiver—Rr<po»i>«nt. 

Hindu, Law-Joint family-Father adjudged insol¬ 
vent Son’s estate, whether can he dealt-with, t>y 

4 

Receiver, 

Where the father of a joint Hindu family is 
adjudged an insolvent, the estate of the eons cannot 
be dealt with by the heceiver. 

8ahaj Narayan Sahi v. Wajid Hussain, 49 Ind. Cas. 
818, followed. '• . 

Miace’lanfons first appeal from an order 
of the Diaries Judge; Hicaar, dated the 10th 

4 

November 19.9. 

Lila Bama Nand , for the Appellant. 

# 

JUDGMENT.—Ram Chandar.nowdeceased, 
was declared an insolvent. Hie sons, Shij> 
Cham, major, and TilokOhand, minor, object¬ 
ed to sale of tbtir interests in ancestral house 
aod shop being sold. Their objections being 
overruled they appeal to this Court. The 
Receiver haa not appeared here. 

N 

• ( 

The obj3otioD8 are, (l) that the family is 
a joint Hindu family, and ( 2 / that the aona 
estate is not liable as the debts incurred were 
badni transactions, 

* ■ ; \ 

I need not conaider ground (2). As to 
ground (1) there is eu bority iSahaj Harayan 
oahiv. Wajid Hussain (1)] forholding-lhat the 
estate of the sons caDnot be dealt with by 
the Receiver. 

r 

inolber ground of appeal ia tba f j •• s l*-* 9 
inEclveDt’s mother haa a right of rssuu-iGO. 
But she can reside in the son’s sba** 

I sseept this appeal and direct that the 
sale to be effected by the Reca.ver ehaU be 
•limited to the insolvent s share in the estate. 

^ * C ‘ k ' Appeal accepted ^ 


(1) 49 Ind. Cas. 848 
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MADRAS HIGH COURT, 

Obiginal Side Appeal No. 31 op 1920. 

September 22,1921. 

Pretent Sir William Aylingr, Kt , 
Officiating Chief Justice, and 
Mr. Justice Odgers, 

P. BABA SAH and oihirp, TRUSTEES 
amd DHARMAKARTHaS of SRI 
BALASUBRAMANI SWAM! TEMPLE 
— Plaimtifpa—Appellanis 

xertvs 

K. G. MAHOMED HUSSAIN SAHIB and 

OTBFRS--DeF«*DAJ'TJ— Re*FO*DEnTiJ. 

Cause o) action—Criminal Procedure Code (Act V 
of 8. 144, notifications and orders under —■ 

Denial of right by persons securing the orders—Right 
of persons prejudiced by orders—Suit for declaration of 
right and injunction, maintainability of—Prayer to 
declare notifications and orders ultra vires, tvhether 
competent. 

■ A suit for a declaration that certain orders and 
notifications passed under section 144 prejudicially 
affecting plaintiff’s rights were ultra vires is not 
maintainable, except perhaps in a properly framed 
suit in whioh Government and its officers are im. 
pleaded. The proper way to question such orders is by 
moving the High Court in revision [p. 181, col. I.] 

A suit, however, does lie against the persons who 
procured the orders to declare plaintiff’s rights as 
against the defendants in so far as the orders 
oorfatitate an infringement of plaintiff’s rights, [p. 
182, col. 1.] 

Valan Pakkiri Taragan v. Subbayan Samban, 49 
Ind Cas. 633; (1919) M, W. N. 44; 4? M. 271; 26 M. 

L. T 39;’ 6 M. L. J. 79: 9 L. W. 20S»F. B.*, followed. 

Madhab Chandra Ouho v. Kamala Kant Chucker- 

butty, 6 B. L. R. 613, 16 W. R, 293, distinguished. 

Appeal from a decree and jaagment of 
Mr. Justice Bakewell, dated the 6th February 
192u, passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court 
made in Oivil Suit No. 484 of 1918. 

FaOTS appear from the judgment. 

AS Mr. G. Krishnasutamy Iyer, for the Appel¬ 
lants.—The learned Trial Judge erred in 
dismissing the plaintiffs' suit in toto. The 
orders of the Presidency Magistrate under 
seetion 144, Criminal Procedure Code, do give 
the plaintiffs a cause of aotion in so far as 
such orders infringe their rights. Defend- 
ants are persons interested in denying 
plaintiffo’ rights. 7oJa» Pakkiri Taragan v, 
Subbayan Samban 0). Though the orders 
under section 144, Criminal Procedure Code, 
will stand notwithstanding the decision-in 
this case, that does not affeit plaintiffs’ right 
fco a dedaralior, as a desree upholding their 

(1)49 Ind Cae. 633; (1919) M. W. N.4tf ; 42M. 

271,2611. h. T. 39,36 M. I. J. 79, 9 l, 208 (P, £,). 


olaim might induce Government to cancel the 
order?. 

Mr. 7. 7. Srinivasa Iyengar (with him Mr. 
Mohamed Ibrahim Sahib), for the Respond¬ 
ents.—The defendants have not denied the 
rights of the plaintiffs. • 

The plaintiffs have rot moved the High 
Court to revise the orders under section 144, 
Criminal Procedure Code. They cannot now 
a6k to declare the orders ultra viret . eipeoially 
where the Government is not impleaded as a 

party, ■, 

After all the granting of a declaratory 
decree is in the diecretion of the Judge and 
there is no reason why the Trisl Judge’s 
discretion should be interfered with, Valan 
Pakkiri Tarogan v. Subbayan Samban (1). 

JUDGMENT. 

Ayliko, OffG. 0. J.—The fasts of the ease 
are so succinctly stated in the Brat paragraph 
of the judgment of the learned Trial 
Judge that I cannot do better than quote 
therefrom : 

The plaintiffs are the trustees of a 
Hindu temple and the defendants are the 
worshippers at a neighbouring Muhammadan 
mosqae, Between the two buildings there were 
formerly a lane and some other buildings. 
The latter have been acquired by the Temple 
trustees who desire to adopt and use these 
buildings for religious purposes. The wor¬ 
shippers at the Mosque, who, by the plaint¬ 
iffs’ acquisition of the intervening buildings, 
have been brought into proximity to the 
Temple, somplained to the Police of the acta 
of the plaintiffs, in connection with the new 
buildings acquired by them. The Police 
took action under seotion 144, Criminal 
Procedure Code. Orders were passed by the 
Magistrate and notifications were made by 
the Local Government under sub-section 5. 
Pheee orders and notifications are set out in 
paragraph 22 of the plaint as constituting 
the plaintiffs’ cause of action together with 
certain further proceedings under the Magis¬ 
trate’s orders.” 

The reliefs claimed by plaintiffs are 

1, A declaration that they are entitled to 
use the plaint property io any way they like 
for purposes connected with the Temple, 

2. A perpetual injunction restraining 
defendants from interfering with them iq 
so doing, 
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i 3 a A dealaration that the orders of the 
Chief Presidency Magistrate and Govern- 
meat are ultra tires an! illegal. 

The anifc has been dismissed on the grounds 
(1) that plaintiffs have no sause of aitioD, and 
(‘<0 that the validity of the orders of the 
Chief Presidency Magistrate and Givernment 
•annot J>3 enquired into in a suit to whiih 
only plaintiffs and defendant! are parties. 

.^ ar . third prayer is aoaa&ru9d, 

the dismissal of the suit is •srtainly ju^tifi- 
0 *. The orders in question were passed under 
section 144, Criminal Proiedure Coda, and 
if they were illegal or ultra tires the proper 
way to question them is by a oriminal 
revision petition to the High Court. A 
perusal of them shows that they were passed 
in the interests of the publio paaee and 
without particular reference to the civil 
rights of the parties to the dispute; and 
even if it were possible to question their 
validity in a properly framed suit to whiih 
Government and its offiiers were parties, 
it is clearly impossible to do so in the present 
array of parties. 

Bat, with all respect, it seems to ms 
that the dismissal of the suit altogether is 
not justioed. I do not think it can be 
said that plaintiffs have no oause of aition 
or that the exist jncs of the criminal orders 
justifies a refusal on the part of the Court to 
enquire into the oivil rights of the parties. 

It is not denied that the orders under ceo- 
tion 144 were passed on the representations of 
the defendants, and their effest is to absolutely 
stand in the way of the exercise by plaintiffs 
of the rights they ilaim. It is, to my mind, 
impossibls to hold that defendants are uot 
persons denying or interested to deny plaint* 
iffa* title to the right sought to be declared 
iu their first plaint prayer : and the Full 
Bemh decision in Valan Pakkiri Taragan v. 
Subbayin Sambun (lj stems to me au bority 
for treating the orders referred to as a good 
same of action. 

Mr. V. 7. Srinivaia Ije/igarfor lespondents 
has argued rather tentativily tint there 
hai been no denial by defendants of plaintiffs’ 
rights, in spite of their representation co the 
Magistrate that those rights sbool! be iu- 
ter dieted. I do not think this posithnis 
teDall?. It ij ilear from hixhioit ’.V, a 
magisterial ord-r, dated 25th May in 
the early stag* o! the diipnto frit the 

4uhammidans then propp ed theirn-ivos to 


file a civil suit againit the Temple Dharma- 
karfcbas, obviously to restrain the latter from 
erastiag a mantapam on the plaint site and 
though this was never dons, yet the faot 
that this intention was recorded and the 
passing of ordara delayed for sometime to 
enable the suit to be filed, shows that the 
defendants'party were aitually denying plaint, 
iffs’ right, In the present suit, we have 
in paragraph 20 of the plaint an assertion 
of plaintiffs’ right to use the property for any 
purpose connected with the temple. This 
right is specifically denied in paragraph 18 of 
the written statement, and on this denial, Issue 
No. 4 has bsen framed in the suitHave 
the plaintiffs acquired the right claimed 
in the plaint, in respeot of the use of the 
Temple propsrti99, as against the defendants P 
In these circumstances, the view of the 
learned Trial Judge that, “ Defendants do 
not, in facS, deny the right of the plaintiffs 
to ait in that manner if it is otherwise 
(t.e, apart from the orders pnder section 
144, Oriminal Procedure Cods) lawful to do 
si,” appears to bs wrong, 

It seems olear that before they secured 
the orders under seition 144, Oriminal Pro* 
osdure Code in their favour, defendants did, 
in fast, deny plaintiffs’ right to QS 9 the 
property in the manuer desired by them ; and 
that they still do so evea in the present 
suit. 

Lastly, it is argaed that the grant of 
declaration is always discretionary and that, 
in the present ease, in the face of fch 9 orders 
under section 144, it would b9 waste papar. 
1 do not agree with this It is quite trae 
that the orders under section 144 will still 
remain in fona unaffected by any declaratory 
decree in this suit. Bit suih orders are 
always open to re eonsideration by Govern- 
meat, and if the result of this snit should 
be ti establish plaintiffs’ right it will be open 
to plaintiffs to go to Government and aak 
that it should be reconsidered, whether in 
view of thii adjadica ion the interest of 
the public traoqaillity demand their perma¬ 
nent deprivitiou of the said right. I do 
not presume to say what answer would bo 
givon ; but neither oao I assume that fchy 
appliiatiou would Deces-a-iiy be infraituous. 

We have been referred to Muihab Ohandr-1 
Q*\o v. Kamila Kant Ckuckarbuttfj (2) 

(2) 0 B U. It. 043} 15 w. ft. r ;293,; 
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authority in defendants’ favour on this point, 

I have carefully considered the judgment in 
that ease, and note that it proceeds very large* 
ly? on the distinction between the bridge 
which bad been removed under the magiste¬ 
rial.order and aDy subsequent bridge which 
the plaintiff in that ease might ereet. That is 
.a possible ground for distinction ; but in so far 
as the judgment, is relied od, as laying down a 
principle applicable to the present case, I 
must respectfully dissent from it. 

/ 1 1 am, therefore, of opinion that the dismissal 
of the suit should be set aside, and that it 
.should be remanded for trial, as regards plaint 
prayers (a) and l b) only. 

, The costs of this appeal should be provid¬ 
ed for in the decree to be passed. 

Odqiks, J,—I agree. There has clearly 
been no decision on the rights of the parties 
in the orders issued by the Chief Presi¬ 
dency Magistrate and by the Government,and 
there is equally no donbt that these rights 
-have been pnt in ifsue in the enit noder appeal. 
(C/v plaint paragraph 20 and written state- 
ment paragraph 18.) 

i # * # • 

s * 

I think the case decided by the Full Bench 
jn Volan Pahfliri larogany . Subboy an San,ban 
(1) is clear authority that the existence of 
the magittsiial orders which, as here, the 
plaintiffs contend, constitute an infringement 
of their civil right?, giv<a a cause of action. 
With regard to the ccs* in Madhab Chandra 
Qviho v. Kamala Kant Ohuchedutiy (2), 
which does not appear to have been consider¬ 
ed by the Full Bench of this Court in 
Vulan Pakhiri Tarcg m v. Sulbay'n Samian 
(l), I tbink 'this case may be dietirgaisbed 
from the present. Macpherson, J., se, ms to 
have decided the case on tbe ground that a 
mere declaratory decree giving no consequen¬ 
tial relief and from which in fact no relief 
•could be obtained should not be given, and 
a suit for that purpose would not lie. 
Mookarjes, J., was of opinion that as the Ma¬ 
gistrate’s order was passed with ju/isdiotioD, 
it coaid not be questioned in a civil suit and 
the latter should have been dismissed, With 
■ this latter 1 agree, aod it may well be that a 
/.declaration, which is discretionary, should not 
. be made, whereas in the BdDgtl oa^e it would 
cbe UBeles 3 , In tbe case be'ore ne, however, 
jl am not clear that a declaration would be 
us le's, especially as it is oourlad with a 
prayer for consequential relief (».e.) an in- 
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junction. This is sufficient to distinguish 
that case from the present. 1 

I, therefore, think the learned Trial Judge 
was wrong in dismissing plaintiffs’suit and 
it must be restored and go back on prayers 
(a) and (6) only. 

m 0. p . • _ ' 

Appeal allowed: Oai$ remanded. • 


LAHORE HIGH COURT. 

Litters Patimt Appeal No. 37 o» 1920, 

Jute 26,1920. : 

Preeent ;—Mr. Justice Leslie Jones and 
Mr. Justice Dandas. 

JAUHRI LAL amd othibi—Pluntifii - - 

Appillakts 

„ " » 

t Hr8Ut 

PEMAN AMD AMCTaca—D efemdamts— 

• R*8POMOf-Tfl, 1 

Civil Procedure Code (Act V of 1 OOfiJ, 0. XX7, ir r ' 

121 , HP —Execution proceedings—Persons parlieu• 
larly concerned aware of such proceedings-Publicity , 
law as to, whether complied with . 

Where persons particularly concerned in execution 
proceedings have been made aware of those proceed-, 
rags, and publicity thereof has thus been achieved, 
the provisions of the law contained in O.XXT, rr. 
86 (2 1 and 36 of the Civil Procedure Code should 
be deemed to have been substantially complied with, 
[p. )83, col. 1.] i 

Letters Patent Appeal agairst the order 
of Mr. Justice Scitt-Smith, passed on tbe 
22nd January 1920. in Civil Appeal No. 12;9 
of 191P, reported an 55 Jnd, Cas, 19, 

Mr. N. 0. P, ndit, for tbe Appellants. 

Chaudbri Zoffar TJllah Khan , for tbe 

Respondent*. , 

JUDGMENT.—In 1902 tbe plaintiffs 
bought a half share in certain land from 
Pemao and Kallu, a D d in U09 they 
obtained a decree for possession on the 
ba^i. of the deed of sale. Eie.ution waa 
taken ont and in May lt09 the Oirdavar 
Kanungo was ordered to go to the spot. 
According to his report, the accuracy of 
which ic not in disrate, symbolic! poBsee- 
eion was given to the decreed ld*rs when 
both Kallu aDd Pemau were present and 
a priclamation was made in tbe Village 
by beat of dimn. Kalla aad Feaian, 
however, objected at the time that po*«"‘ 
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lion should Dot be given besaure they bad 
filfd an appeal wbisb 1 was itill pending. 
Subsequently, tbe plairtiffs filed tbe present 
suit alleging that after they were thus 
granted posera*ion they were dispossessed by 
the judgment-deb^r*. 

r Tbe fast that they are not now in posses¬ 
sion is net denied but tbeir suit bas been 
diimisred as unmaintainable on tbe ground 
that, as there were other co-sharers and al*o 
a tenant in possession, a tory of a warrant 
should have been affixed in some conspicuous 
plate on the property and that tbe failure 
to aomply with this provision of 0. XXT, 
rr. 3o (2) and 36 is a fatal defeat, authority 
followed being Khub Earn v, Surat (1). 
In the ease there under discussion there 
was no finding tba tbe judgment debtors 
bad knowledge of exeaution. Tbe ao*sbarers 
are not parties to the present dispute, and 
it appears to us that where tbe persons 
particularly concerned bave been made aware 
of the exeaution proaeedings and the pnbli- 
•ity, wbiah is the object of tbe provisions 
of the law. has been alearly aahieved, it 
must bs held that there has been subatan'ial 
•ompHanas with i f , and on this ground we 
regard tbe present case as distinguishable 
icom Khub Bam v. Surat Cl). We Dote that 
the Jadge who delivered that rnling was 
one of the Judges who admitted this appeal 
and was apparently prepare! to take the 
same view. 

Accordingly, we allow the appeal and, 
setting aside tbe decree, remand the slit 
to the Court rf first instance for disposal 
assording to law. Costs will be tests in 
the cause. 

• w. 0. A. Appeal accepted. 

(l) 39 Ind. Cm. 768, ?0 P. B. 19l7j 22 P. W. B. 
1017; 26 P. L. B. 1917. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 717 of 1920. 

January 11, 1922. 

Present: —Mr. Justice Devados< 

8ree VANAMAMALAf JEER SWAM1GAL, 

THROUGH HIS AUTHORISBD aGINT ’ 

S. y. KALLABIRAN PiLLAI—D ifindant 

—PETiTK NB* ; 

versus 

K, PBRIA VE.nKATARAMANA 

CHART A R *N0 OTHERS—Rupdsdunts. 

Specific Relief Act (I of >877^, ». 9—Arch aka of 
Temple, suit by, against trustee for possession, main* 
tainabxlity of—Master and servant, relationship of, as 
between trustee and archaka. 

Though hereditary archakaship ia treated under 
Hindu I aw as immoveable property divisible among 
co parceners, it is not immoveable property under 
section 9 of the Specific Relief Act. [p, 1-4, col 2.] 

Qhelabhai Oavrishankar v. Hargovan Ramji, 12 
Ind. Cas. 9*8: 3H B. 94; 13 Bom L ft. 1171 and Girja* 
shankar Daji v. Murlxdhar Narayan, 69 Ind. Cas. 271; 
45 B. 234: 22 Bom L. R. 1202, explained 

An archaka of a Temple who has been dispossessed 
by the trustee cannot maintain a suit against the 
latter for possession, [p <84, col. 2.] 

Seshadri Aiyangar v. Ringa Bhattar, 10 Ind. Cas. 
64S: 3 1 M. fill; 10M.L.T. 14; 21 M. L. J. 580 and Para 
Koothan v Para Kalla Vandu , 31 Ind. Cas. 720; 29 M. 
L. J. 78°, referred to. 

Seotion 9 of the Speoifio Relief Aot does not 
confer on a servant a right of suit against his 
master, [p. I >*6, col. 1.] 

Obiter. —Joint possession cannot be given under 
section 9 of the Specific Belief Act [p. 1«5, col, 

Petition, under section 1 1 5 of Act V of 
19J8, praying the High Court to revise an 
order of the Court of the Temoorary Sub. 
ordinate Judge, Tinnevelly, in Original Suit 
No. 50 of la 19, dated tbe 23rd December 1919, 

FACTS appear from the judgment. 

Mr T. Naraiimha Aiyangar (with him 
Mr. T. Nallosivam Filial), for the Peti¬ 
tioner,—Tbe suit is not maintainable. An 
Archaka of a temple is not the owner of 
temple property. Hie possession is that of 
the trustee. When the trastee removes him 
from offioe he cannot file a suit against the 
trustee under section 9 of the Speoiflt Relief 
Act. His position is that of a servant. 
He is not a co-owDer with the trustee. Para 
Koothan v. Para Kulla Vandu ( l) and Seshadri 
Aiyangar v. Banga hhattir (2). 

Mr. T , M. Ramatwami Aiyar , for the Re. 
epondents,—Hereditary Archakaship is im- 

(1) 81 Ind Cai. 7?0; 29 M. L J. 760. 

(2 1 10 Ind. Cas. 648; 35 il. 631; 10 M L T 14- *>i 
U L. J.530. ' ' ’ 1 
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moveable property under Hindu Law. 
Ghehbhai Qovruhcn’tar v. Bargoran 
Bam-.i (3) and Qirjnshanhar Doji v. Murli- 
dhar Riarayan (4), Popsesnm may be (liven 
under section 9 of the Specific Belief Aot. 
At any rate joint possession may be given 
with tbe trustee. A tman B'.bi v. Reaiat 

Shtikh ( 5 ). 

JUDGMENT.—This is an application to 
revise the order of the Subordinate Judge 
of Tinnevelly under seolion 115 cf the Civil 
Procedure Code. In this case, the plaintiffs 
brought a suit under section 9 of tbe Specific 
Relief Act to recover possession of a t(mole 
budding on the 6treDgth of title as trustees 
from the Vacamamalai Jeer aod his ser- 
vants who dispossessed them, Tbe defend* 
ants contended ‘ that the plaintiffs were 
neither trustees of the temple nor tbe here* 
dit8ry Arcbakas of temple, that they were 
merely ordinary servants in Perumal temple” 
and tbe shrines attaobed thereto and that 
they were removed for misconduct by the first 
defendant, the «eer, and that they were not 
entitled to recover possession of the temple. 

The Subordinate Judge held that tbe plaint¬ 
iffs were net tbe trustees of the plaint 
temple and that first defendant was the 
trustee and that the Archakaship of the 
plaint Hanumar tsmple wa9 hereditarily 
vested in the plaintiffs' family. He hhi 
found that the plaintiffs were in possession 
as Arehakas and in the exercise of their 
right as Arcbakas and net as trustees of 
tbe temple” and that “ they were in a 
sense dispossessed within six months prior 
to suit.” 

Tbe deiretal portion of the jadgment inns 
thus: * There will be a decree only for 
qualified poss.-ssion and not exclusive absolute 
possession, namely, possession wliioh Arahakas 
are entitled by law to have for the proper 
discharge of their duties. ” 

It is aontended before me by Mr. Ntra- 
fcimha AijeDgar for tbe first defendant, that 
po:se*6ion aontemplated by eeetion 9 of tbe 
Specifia Relief Aat is net the possession of 
a servant or joint pofS36sion of oo owners. 
Tbe first paragraph of section 9 reads thus, 
“ if any person is dispossessed wutout his 
consent of immoveable property otherwise 

(3) 12 Ind. Caa. 92B; 36 B. 9U !3Bom. B. 1171. 

14 59 Ind Cus. 271; 4> H. 214; 2 1 Bom L, B. 1°02, 

w 28 lud, Cup. 070; 19 C, W, N, *117. 


than in due course of law, be cr any person 
claiming tbrongh him may, by suit, recover 
possession thereof, notwithstanding any other 
title that may bs set up in such suit.” This 
section is intended to provide a.summary 
remedy fer cases of dispossession of im- 
moveable property, except in the course of 
law, on proof cf dispossesa ou within six 
months, tbe Court will direct tbe restoration 
of possession irrespective of the title of tbe 
parties What tbe first defendant, tbe trustee* 
has done is to dismiss tbe plaintiffs who are 
only Arahakas. It has been decided that 
hereditary Arahakas are only servants of tbe 
temple ecbject to tbe disciplinary jurisdic¬ 
tion of tbe trustee: Seshadri Aiyangir v. Banga 
bh.ttar (2). They have a right of tuit 
if they are improperly prevented from per¬ 
forming tbe duties of their offioe or dismissed 
without good and proper reasons. The 
prs’essior, therefore, of the Arahakas of tbe 
temple is ODly that of servants. The trustee 
is entitled to the possession of the trust 
property and an Arohaka, or auy other 
servant of tbe temple, has possession on 
behalf of tbe trustee or by his leave or 
licansc, implied or express. The learned 
Subordinate Jodge has erred in thinking that 
he bad jurisdiction to entertain a suit under 
section 9 cf tbe Specific Relief Act by a 
servant against a master, no doubt tbe finding 
that plaintiffs are only Arcbakas was arrived 
at after tbe whole of tbe evidence was re¬ 
corded. The Snbordin&le Judge should have 
dismissed the suit on this ground alone« 
The respondents’ Vakil relies on Qhelabhat 
Qairiskankar v. Bargovan Bamjt (3) and 
Qirjathar>kar Da i v. Murlilhar Ncfayan (4) 
for tbe contention that hereditary Arobaka- 
ship i 9 immoveable property under the Hindu 
Law. No d ubt, the Hindu Law treats 
hereditary Archskasbip and hereditary 
priesthood as immoveable property and 
divisible among eo-psreecer?. In Southern 
India, village barbers when they effect a 
division in their fam ly, divide the Village 
into so many shares among the go parceners. 
Sneh a eustom is recognised by the Hindu 
Law. This ftob would nofc make hereditary 
Archakasbip cr any other offica immoveable 
property under section 9 of the Spacific 
Relief Aat. 

The petitioner aontends that joint possession 
oanrot be given tide Pcrj Koothan v. Para 

Bulla Vanda (1) and the respondent relies on 
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Aiinan Eibi ▼. Beasat 8heikh (5) for the 
position that joint possession souli ba given 
ander c action 9 of the Act. Sitting as a Single 
Judge I am bound by a decision of a Beech 
of this Ooarfe in Para Koothan v. Para Kulla 
Vandu (1). Bat I do not deside this ease on 
this point. I hold that section 9 of the Speoi- 
fio Relief Aat ia not applicable to a case 
like the present. Moreover, it is difficult 
to see how the dearee could be exeinted 
effectively. Both the plaintiffs and the 
defendant pat their ease too high before 
the Subordinate Judge and the eonseqaenoa 
was that a lot of evidenae was addaoed and 
the Court had to reaord its findings on the 
points raised. 

Considering that there is a remedy open 
to the parties and that the findings of the 
Subordinate Judge are evidently jmt, 1 am 
not prepared to exeroise my discretion under 
aeotion 115 in favour of the first defendant. 
The petitioner and the other defendants 
were responsible for an elaborate enquiry in 
consequence of their denial of the plaintiffs’ 
right to hereditary Arahakaship. In the 
result 1 dismiss the petition without costs. 

M. 0. p. 

Petition din mined. 


LAHORE HIGH COURT. 

Sbooxd Civil Appeal No. 2o17 cf 1915. 

July 12, 1920. 

Pretent :—Mr. Justice Lealie-Jones 
and Mr. Justice Dundas, 

ANANT RAM and gthirs—Plaintiffs - 

Appellants 

V6TSU8 

INAYAT ALI KHAN and others— 

Dtr en pants—Respondents. 

Limitation Act (II of *. ‘9 —Mortgage-Bond 

executed subsequently acknvivlcdging liability to pay 
interest — Acknowledgment, whether extends to mort» 
gagyr's obligations under mortgage-deed Limitation, 
law of, method of construing. 

An admission of liability to pay interest due on 
a mortgage-deed, contained in bonds executed sub¬ 
sequently, amounts to an acknowledgment ot lia¬ 
bility under the mortgage, including liability to give 
possession to the mortgagee, [p. 1^7, col. I.j 

fiq/f hamqni Chowdhrani v, Ishan Chu.idia Roy, 25 


m 

C. 844; 25 I. A. 05; 2 C, W. N. 40?* 7 Sar. P. 0. J. 204; 
13 Ind. Deo. (n. s.i 6f>0 {P, 0. and Basant 8ingh v. 
Thokur Rampal Singh, 51 Ind. Cas. 985; 6 0. L. J. 248; 

1 U. I\ L. ft. P. 0.* 45, referred to 
Ina6muoh as the Law of 1 imitation restricts the 
enforcement of rights, it should he oonstrued strictly, 
and if there is any doubt, the interpretation should 
be in favour of the right to proceed, [p, lb7, col. J J 

Second appeal from a decree of the Dis¬ 
trict Judge, Jullundur, d*ted the 1st July 
1915, affirming that of the Subordinate Judge, 
First 01as«, Jullundur, dated the 14th Decem¬ 
ber 19 i 4. 

Baksbi Tek Ohand , fortbe Appellants. 

The Hon’ble Mian Patal i-Hussain , R, B., 
for the Respondents. 

JUDGMENT.—The plaintiffs appellants 
brought a suit on the 15th June 1914 for 
possession of certaio land which had bean 
mortgaged to them by inayat Ali Khan, res¬ 
pondent, Y y a registered deed of the 2(5th 
August 1895, bit their suit has been dismiss¬ 
ed in the First Court and in the lower Appel¬ 
late Court on the gronnd that it is time- 
barred under Art. 135 of the Limitation 
Ast as being brought more than 12 years 
after the tine when the mortgagor’s right 
to possession determined. The plaintiffs 
have preferred a second appeal on the ground 
that they are entitled to an extended period 
by reason of the existence of certain acknow¬ 
ledgments by the mortgagor admissible for 
the purpose of extending the time under 
section 19 of the Act. It should be remarked 
that some of the land mortgaged is now in 
the possession of third parties under sub¬ 
sequent transfer?, and in this Court in order 
to avoid complication the appellants are only 
proceeding against such land as may be 
fourd to be still in the possession of Inayat 
Ali KbaD, the oiiginal mortgagor, and they 
abandon their claim agairst all the remaining 
defendants. It is an admitted fact that the 
mortgage-deed provided for the mortgagees 
taking possoesion on default by the mort¬ 
gagor in payment of interest and that snob 
default was made in the year 1896. Con- 
eequently, the mortgagors’ right to possession 
determined at that time and the 6uit instituted 
in 19 4 is obviomly time barred unless tba 
plaintiffs c~n elvm an extended period. 
This extennon is claimed on the basis of 
acknowledgment* ernta nad in bonds dated 
17ch April 1899 and 7th January U03 
executed by Inayat Ali Khan in the plaint 
iffa’ favour. In these bonds part of con- 
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liderafcion .is entered as being the inters si 
dne to the plaintiffs on the mortgage no* 
in suit. The First Ooarfc did not consider 
that the faot that part of the consideration 
of the bonds was interest on the mortgage 
amounted to an acknowledgment of liability to 
give possession to the mortgagee. The Sub¬ 
ordinate Judge remarked:— 

As to section 19 the mortgagor never 
made an acknowledgment of liability of the 
mortgagee’s right to the mortgaged land. 
He simply admitted his liability to pay the 
interest du9 under the registered mortgage- 
deed sued upon. This section, therefore, 
does not apply to the present oise.” 

The point was again taken in appeal to 
the District Judge and he has agreed that 
the suit is time barred, though he does not 
give any speciS* reasons for his finding. The 
only question before ns is whether these 
hoods do amount to acknowledgments suffi¬ 
cient to extend the period for a su^t for 
possession. 

Now, in two bonds of the 17ch January 
1399 consideration is the balance of inter st 
due on the registered deed of the 23th 
August 1895, »'. e., on the mortgage now in 
• oit. The bond of the 7th January 1903 for 
Ra. 168 •ontaina an item of Rs. 23 on 
asaount of interest on the registered deed 
and hay at Ali Khan admits that this 
refers to the deed of 1895. It ij argued 
that though these recitals do amount to aak- 
nowledgmenta of liability to pay interest 
on the mortgage-deed, they did net amount 
to acknowledgments of the plaintiff’s right 
to take potsirsion and, therefore, fall short 
of being acknowledgments of liability in 
respect of such right. We have not been 
shown any authority exastly in point. The 
Privy Counoil has, however, held that it is 
not required that acknowledgment within 
the Statute shall specify every legal conse- 
quente of the thing acknowledged. The case 
reported is Sukhamoni Ohowdhrani v. Ishan 
Ohunder Roy( 1) in which the plaintiff claim¬ 
ed from the defendant sootribution to pay¬ 
ments made ty him in satisfaction of the 
joint debt and based his claim to an 
extended period of limitation on an admission 
mace by the defendant in a petition to 
the District Judge that she was a joint 

( 1 ) 26 C. 814; 25 I. A. 95; 2 C. Vf. N. 402; 7 Sar. 

P, C- J. 294; 13 lud. Dec. \v. c.) 650 (P. 0.;. 


(1994 

debtor in certain of the debts paid. The. 
Privy Oonnsil remarked as follows: — 

That is a distinct asknowledgmeot that 
the total of the debts somprised -in the- 
list is a joint debt, The Subordinate Judge 1 
held that the defendant did not thereby 
admit any liability to the plaintiff, or promise 
to pay him anything. Bat it is not re- 
qaired that an acknowledgment within the 
Statute shall spesify every legal consequence 
of the thing atknowledged. The defendant 
acknowledged a joint debt. From that 
follow the legal insijent9 of her position 
as joint debtor with the plaintiff, one 

of whiih is that he may sue her for contribu¬ 
tion.” 

This judgment was referred to in 
Basint 8ing\ v. Thakur Bimpil Singh (2) 
a judgment of a Division Bensh of the Oadh 
Jadicial Oommissioner’s Coart. In that a 
mortgagee brought a suit for possession of 
the property mortgaged and relied to 
save limitation on two admissions of the 
existence of the mortgage made by the 
defendant in petitions addressed to the 
Depht-y Commissioner. . The Jndiiial Com- 
misiiooera remarked that “the only serious 
objeition taken by the appellant to these 
aiknowleigments is that thay do not in 
terms admit the plaintiff’s rights to (ake 
possession under the mortgage-deed. The 
appellant seeks to draw a distinction bet* 
ween an admission of his liability aader (he 
mortgage and an admission of a particular 
remedy to whith the mortgagee might ba 
entitled noder it. Th'S distinction i r , in 
oar opinion, without validity. The right 
whish was in qaestion and which the appel¬ 
lant aiknowledged was the plaintiff’s right 
as mortgagee under the terms of the mort¬ 
gage, and the right necessarily tarries with 
it the power to claim the particular reliefs 
to which the provisions of the deed entitled 
him.” 

This reasoning appears to us to be sound 
and applicable to the present ease. The bond 
of 1903 certainly contains an admission 
of the existence of toe registered died 
now in suit as well as that the res* 
pondent is liable to pay interest under its 
terms. In the abienoa of any deficits in¬ 
dication to the contrary, we think that this 

(2)61 Ind, Ca». 985; 6 0. L. J. 243; 1U.P.LB. 

(J. 0.) 46... ...... 
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must be regarded as ao admission made by 
the respondent in favonr of the plaintiff of 
respondents obligations nnder the deed. 
The plfa that the respondent only admitted 
his liab l’ty to pay interest and that he 
•ftnnot he supposed to have aho admitted 
hit general liability nnder the deed appears 
to plate an interpretation npon his act 
for ’whieh there is no apparent justification. 
One object of the Law of Limitation is to 
prevent claims being preferred after each 
A time that the real character of the trans¬ 
action can no longer be sleared up, bat 
section 19 provides that an acknowledgment 
of the existence of a 1 ability will give a 
fresh term, and it may be presumed that 
in such a ease it is considered that the 
object of the Law of Limits'ion has been 
attained. But as the Law of L : mi*ation 
restricts a man from enforcing bis rrghts, 
it meet receive striot cor sanction, and if 
there be anydonbt,the interpretation plac9d 
npon the law should be in favonr of the 
right to proceed. The interpretation of what 
constitutes an ackno* ledgment nnder sec ion 
19 is as wide as it tan pi ssibly be. It is laid 
down that “the acknowledgment is saffisient 
thrust it omits to sprei'y the exact natare of 
the property or right, or avers that the time 
for payment, delivery, performance or en¬ 
joyment is not jell come or is accompanied 
by a refusal to pay, deliver, perform or 
permit to enjoy, cr is coupled with a claim 
to a set-eff, or is addressed to a person 
other than the person entitled to the prop¬ 
erty or right.** The tenor of the section 
is certainly strongly against a narrow 
interpretation of what cnnstitn‘es an ac¬ 
knowledgment. In America it has been 
held that an ackdowlsdgment of the exist¬ 
ence of the mortgage-debt extends time 
for a enit for ejeofcment brought by the 
mortgagee, and this is exactly the plaintiffs 

contention in the present ca^e. . 

In our opinion, therefore, the admission 
of liability to pay interest under the morfc- 
gage eootainjd in th9 bonis of IS>9 and 
1905 amounts to an acknowledgment of 
lLbdfy under the mortgage including 
liability to give posse isioo to the mort¬ 
gagee, and the suit is not, therefore, birred 
by time. Wa must, therefore, accept the 
apoeal aod decree the el urn a5 agiinsi 
Inayat Ali Kb in to the exta it of such 
portion of the mortgaged lsud as may 


still be found to be in his possession toge- 
fcber with the sosts of the case. 

w. o. A. 

- Appeal accepted . v 


LAHORE HIGH COURT. 
Miicsllinio.s First Oiv.l A?pi\l No. 58^ 

of 1921. 

November 28,1921. 

Present :—Mr, Justice Ls Rossignol and L 
Mr, Justice Campbell. 

Thi F.rm HIRA NANDMURLI DEAR 
of AMRITSAR, through MORLl DHAR 

—Plaint ff—Appall \nt 

vtrsus 

Thi Firm FLEMING SHAW & Oo., of 
AMRITSAR and KARACHI—Dkfafdant 

— Ri UPON DINTS. 

Arbitration Act (IX of 1S99^, s. 14— Specific Relief 
Act (I of 1*77 ), 8. 42 —Award not filed in Court—Suit 
for declaration that award not binding , nature of. 

The Arbitration Aot prescribes the manner in 
which an award may be enforced, and section 1 i of 
the Act details the courses open to a I'ourt after 
an award has been died in Court, but the Act has 
no bearing on a suit for a declaration that a certain 
award by arbitrators is not binding on a plaintiff. 
Such a suit falls under section 42 of the Specific 
Belief Aot, 

Mislellaoems first appeal from an ordar 
of the Senior Subordinate Jadge, First 
Cia s, Amritsar, dated the loth Djcembjr 

1920, 

Dr. Nand Lal % for the Appellant. 

Lala Moti Sagar , R. S., for the Respondents. 

JUDGMENT.—rThis appeal arises out of 
a suit for a declaration that a osrfcain award 
by arbitrators ia not binding on the plaintiff. 

Tbe Court below has decided nothing 
but that the suit is one falling under 
section 14 of tbe Indian Arbitration Act, 
IX of 1899, and, therefore, the only 
Court having jurisdiction is teat of a Dis¬ 
trict Judge. As tie Court below was that 
of a Subordinate Julge, it returned tho 
plaint. 

The plaintiff appeal* aud in on? opioi-a 

must succeed, 
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... The Indian Arbitration Aat prescribes the 
manrer in whith an award may be enforced, 
and section H details the courses open 
to the (.'curt after au award has been filed 
in CoDr*, bnt the Att has no baaring on 
a suit of the na*are of that now under 
fonsideration, 

No award has been filed in Oonrt, and 
that on which defendant i rely may never 
be filed in Court ; had it baen filrd in 
Oonrt, Beotion 14 of the Indian Arbitration 
A«t wonld have applied, bat the plaintiff 
ie not bound to wait for bis opponents to 
take action nnder that Aot. 

Hie present suit falls onder seotion 42 
of the Speiific Relief Aot and not nnder 
the Indian Arbitration Act. 

Aeaordiogly we hold that the Subordi* 
nate Judge bad jurisdiction ; we set aside 
hie order ard direct him to re admit the 
plaint and deiide the ease on the merits. 
Costs to be eost in tbe tause. 

Z. K, 

Older nt aiide, 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Sfcofd Civil Apieal No. 235«B cf 1920. 

July 25, 1922. 

Present :—Mr. Kotval, A. J. C. 
BANSILAL — Defendant Wo. i—A ppellant 

vtnui 

SITARAM amd orartis- Plain-jiff a:.d 
Difind nts Nos. 2 to 4— Re-po*. i ’.is. 

Civil Procedure Code (Act V of 190*7, ». 01, Sch. I t 
0. XXXVIII, r. 5, Sch. Ill, para. 11—Attachment 

before judgment -Property under control of Collector 
—"Attachment "meaning of-Non-compliance with r. 6, 
0. XXX VIII, effect of. 

Paragraph 11 (1) of the Third Schedule to the 
Civil Procedure Code does not btand in the way of 
au attachment before judgment of the proporty of 
a judgment-debtor while the property is under the 
control of a Collector, because such an attachment is 
not a process in execution of a decree, [p. 1«W, col. 1.1 

Tl.o object of the provision in the latter part of 
paragraph 1 • of the I bird Schedule to the civil Pro- 
cedure Code is to protect the debtor as far ai 
possible from the risk of losing his property wholly 
oi tor ull time and mere attachment before judgment 


cannot defeat that objeot, for by such attaphmen 
alone the property is not exposed to the risk of suoh 
lo?s [p. 189, col. l.j 

The term “attachment” in section 64 of the Civil 
Procedure Code covers an attachment before judg- 
ment. Consequently, an attachment before judgment 
and an attachment in execution of a decree have 
the same effect for the purpose of binding the prop¬ 
erty so as to prevent private alienations, [p. 189, 
col. 1.] 

Qanu Singh v. Janqi Lai, 26 C. 531; 13 Ind. Dec. 
(n. b.i 941, followed. 

An order directing the attachment before judg¬ 
ment of the property of a judgment-debtor without 
complying with the requirements of r. 6 of 0. 
XXXVIII, is ultra vires, and an attachment in conse- 
quence of such an order is void and cannot be relied 
upon to defeat an alienation of that property, [p. Ib9, 
col. 2.] 

Appeal against a decree of lhe Additional 
District Judge, Amraofci, dated the 23rd April 
1920, in Civil Appeal No. 164 of 1919, 

Mr. W. B. Dhabe, for the Appellint. 

Mr. V, V, Ohitile, for the Respondent!. 

JUDGMENT,—Ghisul.l, tbe deceased 
father of defer dant No. I, obtained decrees in 
two inits, Nof. 870 cf 1915 and fc71 of 1917, 
against defendants Noe. 2 to 4. The,decree 
in Snit No. 8»0 of 1915 was transferred to 
the Collector for execution and field No. 59 
was attached and put up for sale. The 
decree was satisfied by a payment of tbe 
decretal amount on the 26th April 1918. 
This amount was p aid out of a loan bor¬ 
rowed on a mortgage of the attached field 
executed by the judgment-debtors in favour 
of the phintiff on the same day. 

In execution cf the decree in Civil Suit 
No. 871 of 1917 Ghisulal got the same 
field attacb?d by tbe Civ.l Court and pur¬ 
chased it bimself in auction on the 17th 
September 19.8, 

The plaintiff filed the present suit for a 
declaration that the field is subjecc to his 
mortgage and that defendant No. 1 i< liable for 
the mortgage debt. Defend*nfc No. 1 denied 
knowledge of the mortgage. He aho pleaded 
that fcs in Suit No 871 of 1917 a prohibi¬ 
tory oider vita passed on tbe 17th December 
1917 and attachment was made on tbe 8ih 
January 1918. the plaintiff’s mortgige waB 
void as made pending attachmaafc. The 
plaintiff pleaded that the attachment in Sait 
No. 871 of lyl7 wes void under-p rtgriph 
il, Third Sohednle, Civil Procedure Code, aa 
it wes made while the property was under 
the Collector’s control in Suit N )♦ 870 of 

1915, 
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The lower Courts have held that the 
attachment in Suit No. 871 of 19 i 7 was 
void under paragraph 11, Third Schedule, 
Civil Procedure Cod?, and have decreed the 
plaintiff's claim. This finding is now chal¬ 
lenged in second appeal. 

It is urged that, under paragraph 11, Third 
Schedule, Civil Procedure Code, it is the 
issue of process in execution of a deoree 
that ia prohibited, and that, as attachment 
before judgment is not saoh process, that 
paragraph does not render the attachment 
void. It is further urged that if the attach¬ 
ment is valid, section 64, Civil Procedure 
Code, renders the mortgage in favour of 
the plaintiff void as against the defendant. 
The con'ention that the attachment is not 
void under paragraph 11 appears to be cor¬ 
rect. Attachment before judgment is not a 
process in execution of a decree, for, at the 
tims of the attachment, there is no decree 
and, therefore, there can be no process that 
•ould be issued in execution of the same. 
There is no forte in the argument that if 
attachment before judgment made while 
the estate is still under the Collector’s control 
is held not to be void under paragraph ll, 
the object of the provision in the latter part 
of paragraph 11 (•) will fail. The object 
is to protect the debtor as far as possible 
from the risk of losing his property wholly 
or for all time and mere attachment before 
judgment cannot defeat that object, for by 
snth attachment alone the property is 
not expoeed to the risk of each loss. 

The attachment before judgment not 
being void under the provisions of paragraph 
11, the question of the applicability of 
section 64, Civil Procedure Code, remains. 
It has been held in Gunu Singh v. Jangi 
Lai (l) that an attachment before judgment 
and an attachment in execution of a 
decree have the same effect for the purpose 
of binding the property so a9 to prevent 
private alienations. One of the objects of 
granting attachment before judgment is the 
same as that of section 64, uivil Procedure 
Code, namely, the protection of the decree- 
holder by prohibiting private alienations of 
the judgment-debtor’s properly and that 
object would fail if “attachment'' in section 
64 did not cover attachment before judg¬ 


ment. The plaintiff's mortgage would, in 
my opinion, be void as against the defendant 
if there was a valid attachment before 
judgment. 

It appears, however, that there ha9 been 
no valid attachment before judgmpnt in 
this case. The record of Snit No 871 of 
19i7 which was sent for at the instance of 
the defendant shows that on the 17th 
December 1917 Ghisulal pnt in an applica¬ 
tion expressly asking for attachment 'as 
provided by 0. XXf, r. 54 and 0. XXXVIII, 
r. 7, First Schedule, Civil Procedure Code. 
The Court thereupon issued the order 
prpyed for in Form No. 24, Appendix JK, 
Civil Procedure Code, and the property 
was actua l? attached on the 7th January 
1918. 0. XXX V .11, r 5, provides that the 
Court may, if it is satisfied on certain 
points, direct the defendant to furnish 
security, to produce aud place at the 
dispoEal of the Court when required the 
whole or part of his property or the value 
of the fame or to appear and show cause 
why he should not furnish security, and 
may also in the order direct the conditional 
attachment of the property.. Neither had 
Ghisulal asked for nor did the Court issue 
any order under this section. Action was 
asked to be taken and was taken apparently 
nnder rule 6. But it was ultra tires, for. 
no order could be passed under this rule 
until the defendant had been asked to 
furnish the security as in rule 5 or show 
cause why be should not famish it and 
had failed to do either. The attachment 
ordered wap, therefore, ultra tires and void 
aod the defendant cannot rely upon it to 
defeat the blienation in favour of the 

plaintiff. The appeal, therefore, fails and is 
dismissed with coats. 

w c. A, 

Appeal dismissed. 


(1) 26 C, 631; 13 lad. Dec. (n. a.) 041. 
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MADRAS HIGH COURT. 

Second Civil Appzal No. 12S6 of 1920. 

December 13, 1921. 

Pretenti —Mr. Justice Kumaraswami Sastri 
and Mr. Ju’tbe Devadoss. 

SISTLA SUBBAYYA -Dependant- 

Appellant 

versus 

PATA PITCJHANNA alias PITOHAYYA— 

PlainT'FF—Respondent. 

Limitation Act (IX of IOO - J,ScA. I, Art. 116 —Vendor 
and purchaser-Sale-deed, construction of—Covenant 
for title and quiet enjoyment, breach of - Damages , suit 
for — Limitation, starting point of—Cause of action, 

A sale-deed exeouted by defendant and another to 
plaintiff contained the following covenant: ‘‘If there 
is any dispute in respect of this by Gnatis, Samantas 
and others etc , we shall settle them out of our ex¬ 
pense and we shall be bound to carry out this sale 
without obstruction 11 The other vendor's son sued 
plaintiff for recovery of half the land comprised in 
the sale and obtained a decree in 1913 The present 
suit was filed by plaintiff in 1917 for recovery of half 
the sale price: 

Held, that even assuming that there was no 
covenant for quiet enjoyment there was clearly a 
covenant for title and the suit would be governed 
by Article 116 of the Limitation Act. [p 191, col. I ] 

Mahomed Ali Sheriff v. Venkatapothi Raju, r 0 Ind. 

Caa. 2 ft: 89 M- L. J. 449; 11 L. W. 637; *7 M. L. T. 
304, referred to. 

Seoood appeal against a decree of tbe 
Cjortofthe Third Temporary Subordinate 
Judge, Guntor, in Appeal Suit No. 133 of 
1919 (Appeal Suit No. 192 of 1919, on the 
file of tbe Dietriot Oonrt, Gantur), pre- 
ferred sgainet tbe decree of the Ocurt of 
the Additional District Munsif, Bapatle, 
in Origin 1 Sait No. 407 of 1917, (Original 
Sait ISo . 678 of 1916, on the file of tbe 
Oonrt of tbe Principal Distrist Munsif, 
Bapatla). 

; FAOTS appear from the judgment. 

Mr. A, Rrishnatuami Aiyar , for the Appel* 
lant.—The suit was barred. Time runs from 
the dale of tbe deiree against tbe plaintiff 

in Original Sait No, 885 of 190^. That 

deoree declared tbe sale-deed invalid in 
respect of a moiety of tbe property and the 
suit should have been broeght within three 
years from the date of that detree. Theciuse 
of asiion dees not arise from the date of dis¬ 
possession, 

Mr. B. Somayya, for the Respondent —The 
snit, in effett, Wasbised on the breath cf 
the tovenant for title aDd quiet enjoyment 
contained in tbe sale deed. The vendors 

pgree to indemnify the vendee ftfftinst die* 


[1922 

• .« 

pntss by gnatis. Artitle 116 of the Limi¬ 
tation Att applies, See Mahomed Alt 
Sheriff v Venkitap'thi Ram (1). 

JUDGMENT.—The only question ra'sed' 
in this seoond appeal is whether the pld ;tift’a 
siit to retover part of the purthase money 
paid by him in resoeot of a property pur- 
cha-ed by him is barred by limitation. The 
purchase by tbe plaintiff was nnder a sale- 
desd dated the 1st of Ojtobor 1905 exe¬ 
cuted by tbe defendant and another in 
favour of the plaintiff. The son of the 
other vendor filed Original Sait No. 885 of 
19C9, to Eet aside tbe sale so far as the 
share of his father was concerned and ob¬ 
tained a dearee in 1913 for possession ■ of 
the half share belonging to tbe other vendor. 
This eu’t was filed ia 1917, Tae lower 
Appellate Court held that the plaintiff w s 
entitled to recover Rs. 300, half tbe prise 
paid by him, and that the snit was not 
barred by limitation, as tbe starting point 
of limitation was tbe date of dispossession 
and that tbe salt was within fchrea years 
from tt at date. 

The contention for tbe appellant is that 
the snit not having been brought within 
three ysars from the date of the decree 
which declared that tbe sab-deed in respect 
of one half of tbe property is invalid, is 
barred by limitation and that the date of 
dispossession does not give the starting 
point of limitation. The qaestion ia whether 
this is to be treated as a olaim to recover 
money on account of failure of consideration 
owing to the vendor having bad no title to 
ooDvey one half of tbe property or whether 
it is to be treated as a snit for damages 
for breach of aovenant for title or for breach 
of covenant for qniet enjoyment. If the 
suit can ba brought under the two latter 
beads, it is dear that Article 116 of the 
Limitation Act wonld apply, tbe sale-deed 
having been registered, ard tbe party would 
have six years and the suit would not| 
in any event, be barred. The material 
part of the sale deed, Exhibit A, runs as 
follows:—“ In respect of the above sale 
Rs. 325 bas been received in cash and a 
promissory-note for Rs. 275 is executed by 
you in favour of Sabbayya out of us in all 


(1) 60 Ind. Caa. 236; 39 M. L. J, 449; 1\ l, % 687| 
27 M. L, T* 804, ‘ ' 
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amounting to Rs. 600 and the sale priie 
has been reosived in th?s manner. If there 
is any dispute In re=»pe»t of this by Gnfttis, 
Samantas and otberp, etc., we shall settle 
them out of onr own expense and we shall be 
boaod to earry out this sale without ob?true- 
tion.’V In Mahmei Alt Sheriff v. Venkata - 
pathi Baju (1), it was held that a similar cove¬ 
nant in a sale-deed amounted to a covenant 
lor quiet enjoyment and that Article 116 
applied to a breath of each eovenaDt. Even 
assuming that there is no eovenant for quiet 
enjoyment under the dccument, there is 
•learly a aovenaot for title and a breach 
of that covenant will, under Article 116, 
gives the plaintiff six years to sue from the 
date when the tovenant is broken. In the 
view we take it is unnecessary to tonsider 
whether if the snit is to be treated ai one 
to reaover money on ectount of failure of 
•onsideration. Limitation would rnn from 
the date of the dr oree declaring that one of 
the plaintiff’s vendors bad no title or from 
the date of dispossession, a question on whijh 
there is a coDfliit of authority. 

The seoond appeal fails and is dismissed 
with tots 

The memorandum of objections as regards 
mesne profits is allowed and appellant will 
pay respondents Rs. 140. 

• M. c. P. 

Appeal dismissed; 

Memo, of objections allotted. 

% 


There ia nothing in the law to prevent a minor 
becoming a transferee of immoveable propeity and 
a minor in whose favour a valid deed of sale has 
been executed is competent to sue for possession of 
the property conveyed thereby, [p, »93, col. 1] 

Navikoti Narayana Ghetty v. Loyalinga Chettv 4 
Tnd. Cas. 383; 33 M. 312; 7 M. L. 1. 23% 19 M. l. J. 
75.% referred to. 

Raghava Chariar v. Srmtucwa Raghava Chariar 30 
Ind. Cas 941; 40 M. 308 at p. 312; 31 M. L. J 675- 20 
M. L. T. 407; (1*16) 2 M. W. N. 303, Munni Koer v. 
Madan Qopal , 31 Ind. Cas. 792- 38 A. 6 % 13 A. L. J. 
1034, Narain Dasy. Dhania, 35 Ind. Cas 23; 38 a! 
154; 14 A. L. J. 65, Maniya Konan v. Perumal Konan 
18 Ind. Cas. 963; 24 M. L. J. 352; 13 M. L. T. 31 1 ’ 
relied on. ’ 

A bsnamidar can sue in his own name, [p 102 
col. T.] * 

Gut Narayan v. Sheo Lai Singh , 49 Tnd. Cas. 1- 46 
C. 666; 17 A L. J. 66; 36 M. L. J. 68: 9 L. W 335- 23 
C.W. N. 621; 1 U. P. L. R.(P. C.) 1; 12 Bur. L T. 122; 
46 I. A. 1 (P.C.), Vaithesware Iyer v. Srinivasa Raghava 
Iyengar , 50 Ind. Cas. 300; 42 M. 34°; 36 M. L J 296- 
9 L. W. 362; 25 M. L. T, 361; (1919) M. W, N. 299 
Thakur Rohini Singh v. Vishwanath Brahmin 
13 C. P. L. R 33 at p. 37, relied on. 

If a benami transaction does not contravene the 
provisions of law, Courts are bound to give effect to it 
Ip 19% col. l.J 

. ^ benamidar, though he has no beneficial interest 
in the property, represents in fact the real owner 
and so far a* their relative position is concerned is a 
mere trustee for him. [p. 1*3, cols. I & 2.] 

Appeal against a decree of the DisVofc 
Judge, Akola, datsd the 10th April 1920 in 
Civil Appsal No . 10 of 1919. ' 

Mr. M. B. Bobde y for the Appellant. 

Mr. W. R. Purantt, for the Respondents 
JUDGMENT.—The following" 8 Zilo. 

gical tree helps to explain a part of the 
case: — 


Nagpur judicial commissioner’s 

court. 

Second Civil Appsal No. 211 - B o? 1920. 

July 21, 1922. 

Preset; —Mr. Piideaux, A. J. C. 
BALKRISHNa—PlaIntifp —Appellant 

versus 

LAKHU AND LTdEES — DEFENDANTS— 

Re POND1NTR. 

Minor, sale in favour of } validity of— Minor, whe¬ 
ther can sue for possession of property sold —! r enami- 
dar, right of t to sue —Benami transaction— Duty of 

Court to give effect to— Benamidar, status »f. 


r 

Narayan, 
(died in 19*8) 


m 

l 


JAYAMOLJI 

1 




Kelaji alias Lodaji, 
(dead in I90U) 

Lakhoo, 

(defendant No, I.) 


r 

Kisan 

(died in 9! 7) 
left widow 
Musammat Dhrupadi, 
(defendant No. 3,j 


. 1 


i 




Musammat Ajai, Musammat Guiai 

<drtf«ndor.f , j “ urujai, 

(defendant 


(defendant 

No. 4.; 


No. 5.) 


The present ease i a brought by plaintiff a 
m 1D or by next fr.end and maternal unde 
Govinda. Hia story is that tha field in 8Q ; f 

Survey No. 17, pot hi, B i No. 3 of Sheln Ehard 

iSTSt ° f Nara?aD - Wh0 died ir 
mg. He had been separate in estate froaa 
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his brother, Kelsji, for some 35 years afc the 
time of his death. His smj, KisaD, havirg 
predfC3?s?d him, hie twj daughters, defend* 
ants Nos. 4 and 5, succeeded to his e-tate and 
they and defendant No 3 sold the fi-ld and 
its croo by a registered s*le-d?ed for 
Rs. 1,503 on the 19fch Angost I»18. The 
consideration was paid by plaintiff’s father 
and guardian, Ambadas, who was than [alive, 
bat by a mistake of the writer this was not 
entered in the dooaraent whioh is in the 
name of the plain.iff. Plaintiff complains 
that, frcm the 29th August 1*18, defendants 
boi 1 and 2 wrongfully diflpo?b e 8ssd him, 
He a^ked for a dealaration of title and for 
possession and Rs. 1,C03 damages from 
defendants Nos. 1 and 2 ; that, further, as by 
mistake in the sile-de d the field is shown 
as being situate in fch:lu Buzrnk while 
it ia really situated at Morza Shelu Khnrd, 
he asked for a lorrestion. Ddfendant?|Nos. 3 
BDd 4 admitted plainttiff’s allegations and 
his alaim. Defendant No. 3 denied that he 
was liable for damages. Defendants Nos. 1, 2 
and 4 denied that there was aoy partition be* 
tween the two brother?, Narayan and Kelaji; 
that the;e two and defendant No. 1, ion of 
Kelaji, were all along joint in estate and 
held possession of the field in suit jointly; 
that defendant No. 1 is cow sole owner 
of the field by survivorship, and that the 
crop of li/lS-19 was sown by defendant 
No. 2 as lessee of defendant No. 1 and 
that these trope were not worth more than 
Rs. 175. It was contended that the alleged 
6ale in favour of the plaintiff was a frau¬ 
dulent aod bogus translation ; that do con- 
siceration has been paid and the plaintiff 
being a minor was inoompetent to purchase 
a property in bis own name as he aonld 
not oontiaot, that the next friend, Govinda, 
got the document fraudulently exesnted in the 
name of the plaintiff as a benami fcransao- 
tiou in order to bring the present suit. 
Defendant No. 2 denied liability for damages. 
Dealing with the plaintiff’s fale-deed the 
Jndge of the Trial Court finds that its exeau- 
tion by defendants Nos. 3, 4 and5 had been 
duly proved and that consideration passed. It 
was found that the purchase of the. field 
in suit was not made by the plaintiff’s 
father and natural guardian, Ambadas. There 
was do oriiiisicn, therefore, of bis name in 
the dccumeut. The sale being to a minor 
the Judge bold, on the authority of Nava* 


[ltoa 

loti Naroyina Obtiy v. Lcyalinga Ohetty (1), 
that the sale in favour of the minor was 
totally void, a minor being incompetent to 
•ontrait nnder the Indian Contract Ast. The 
field was found to have been pnrshased 
in the name of Narayan about the year 
1898 . for Rs, 150 from one Soorajabhan 
Ohandrabhan, and that Narayan and ’bis 
brother were joint at the time, there befog 
no partition between them, and .that 
Narayan died when in a state of jointnesg 
with the first defendant, (t was farther 
held that the purchaser of the field from de¬ 
fendants Nos. 3, 4 and 5 was not the plaintiff 
or his father, Ambadas, but plaintiff’s next 
friend, Govinda, The plaintiff’s suit was dis¬ 
missed. On appeal the District Judge, West 
Berar, sonfirms the finding that the sale-deed 
in favour of a minor was invalid under 
the authority of Nava^oti Narayana Ohetty 
v. Lcyalinga Ohetty (1). During the pendeosy 
of these proseediogs, the plaintiff had taken 
another sale-deed in his name under the 
guardianship of Govinda, and it was tontend- 
ed before the District Judge that this made 
the trauifer valid, but the Court finds that 
the purshase was made by Govinda benami 
in the name of the plaintiff with Govfoda’s 
money, The plaintiff was not shown as a 
minor in the purchase deed intentionally 
and, therefore, there w&9 no question, of 
mistake, nor could the document be reilified. 
As regards the seiond sale-deed, the Judge 
thinks that as it was not the basis of this 
suit and not executed until the oase was 
nearly olosed, the plaintiff eould not be 
given a decree on it, and he should be left 
to file a separate suit. The appeal was 
disposed of on the point of the minority of the 
plaintiff, the lower Appellate Court not 
going into the question whether Narayan 
aod Kelaji were or were not united. In 
Savahoti Narayana Ohetty v. Loyalinga 
Ohetty (I) it was doubtless held that- 
a sale in favour of a minor is void but 
that deeision was overruled in Baghara 
Char air v. Srinivasa Baghava Ohariar (2) 
where it was held that a mortgage exeiuted 
in favour of a minor who has advaneed 


(1)4 Ind. Cos. 883; 33 M. 312; 7M.LT. 283; 19 
M. L. J. 752. ; 

<2) 36 Ind. Caa. 921; 40 M. 808 at p. 312; 81 IT, L s 
J. 675; 20 M. L. T, 407; (1916) 2 6T. W. N. 363, .. 
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thewholeof the mortgage money b enforce- 
Able by him or by &Dy person on bis behalf 
And the sale to a minor under similar condi- 
tione is equally good and iu Munni Koer v. 
Madan Onpal (3 it was h*ld that there «as 
nothing in the law to prevent a minor becom¬ 
ing a transferee of immoveable property 
and a minor in wbosa favour a valid deed of 
sale has been executed is competent to sue 
for posa^seion of the property conveyed there¬ 
by, and that dsciiion waa affirmed in Sarain 
Bat v. Dhania (4). The High Court at 
Madras in Muniyi Konan v. Perunal Konan 
(5* cornea to a simi’ar cone uaion. ft is 
thus clear that the «ass relied on by both the 
lower Courts for holding that a sile to a 
minor is voi I has beea overruled and is no 
longer good law. A new oase has been start¬ 
ed for the appellant plaintiff in this Court 
on the concurrent Endings that the plaintiff 
was a mere bznamiiar for Govinda. This 
wab not the plaintiff’s oase iu either of the 
Courts below, for the plaint itself stated 
that the field had been purchased by Ambad&s, 
the minor plaintiff’s father, for him, while 
Gevinda’s story is that the conei legation 
for the fi ll was paid by Ambidas, but the 
concurrent finding of fait must stint, an! 
it must be held that plaintiff was a benvnidir 
for Govinda. On this finding it is oontended 
that plaintiff had the right to sue, and in 
support of this proDOsitiou Our Naraym v. 
Sheo Lai Singh (6), Vuitheswara Alyar v. Sri- 
nivata Raghawi Iyengar (7) an 1 Tfcaiur 
Rohini Singh v. Vnhwmatk Brahmin (S) 
are quoted. It is clear that a benami iar can 
BU 9 . This system under which property is 
acquired and held in uames other than those 
of the real owner is a ommm practise 
ia this country and if a benami transaction 
does not con’ravene the provisions of law, 
Courts are bound to give effect to it. It has 
been held that a bemmidtr, though he has no 
beneficial interest in the property, represents 


(3)31 Iuil. Cae. 792; 3S A. 6 2; 13 A. L. J. 10 il. 

• (4) 35 Ind. Cas 23; 36 A. 154; 1 4 A- L. J. 6o. 

(6) 18 Ind. Cas. 963; 24 M. L. J. 3j2; 13 M. L. T. 

811 

(6) 49 Ind Cas 1; 40 C. 560; 17 A L J. 66: 36 M. 

L. J. 68; 9 L. W. 336; T.i C. W. N. 521; t t F. L. 

E. >P. 0.) t; 12 Bar. L. T. 122 46 £ A 1 i P. C.). 

(7) 50 Ind. Cas 30 4 J tf. 3 13; 34 M. b. J. -9b; 9 

L. W. 362; 25 M. L. T. 351; (I ( »l9) M W\ N. 299 

1 * 8 ) Va C. P. L. E. 33 at y. 37. 
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in fait tbs real owner and *9 f»r ai their 
relative position is concerned is a ntere 
trustee for him. Bat it is here contended, 
that as Govinda is the next friend and 
as, under 0. XX XII, r. 4, no next 
friend’s interest can be adverse to that 
of the minor and, as ip the present 
the next friend’s interests as regards the 
field in suit are adverse, the suit in its 
present form cannot lie, and a decree as 
benamidir cannot be given to the plaintiff. 
It b contended that the story of plaintiff 
being a benamidir changes the nature df 
the sait. If the minor in the present 

ease is, as he has baen held to be, a 
benimidir, then he holds as a trustee for 
Govinda aid the interests of the minor 
and Govinia cannot be said to be different. 
In thi* view of the law, and looking to 
the fact that I have fouad the lower 
Appellate Coart wrong in holding that 
plaintiff as a minor ooull not sue, the 
case mast go back to the lower Court 
for a finding and decision on the other ques¬ 
tions raided. That Court must determine 
whether, in troth, plaintiff’s vendors had 
the power to sell the property and whether 
Narayan died when in a state of join (ness 
with the first defendant. I remand the 
case to the lower Appellate Court for re- 
trial with reference to the above remarks. 
Co3t9 will abide the result. 

G. R. D c 

Cate reminds J, 


LAHORE HIGH COURT. 

S«co*d Civil Appx*l No. 2207 of 1919 , 

Marcs 11, 1920, 

Prrunt:— Mr. Jastice Chevip, 

Aciing Chief Jastice. 

\V± HG A—DsFXNoANr—A ppcllant 

versus 

MUHAMMAD A LI —Plaintiff— 

S\D VR Dl V —D«FE*D*«r — Rcspondcnts. 

Punjab Pre-emotion Act (II of 19 ‘o), s. 4_ Village 

immoveable property—Buil'Uiia, standing , apart from 
site. 
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A. standing building in a village is village immove* 
able property and is liable to pre-emption, even 
apart from the site 

Banarsi Das v. Haji Abdul Qhani, 1 Ind. Cas. 397; 
10 P. H. J909 { 13 P. W. R. 1909} 24 P. L. R. 1909, 
* followed*. A . 

Seooud appeal from a decree of the Senior 
Subordinate Judge, First Claes, Gnjranwala, 
dated the 1st May 1919, affirming that of the 
Munsif, First Claps, Sheikhupura, District 
Gnjranwala, dated the 11th March 1919. 

Mr. Muhammad Shah NauJae, for the 
Appellant. 

Maulvi Qhulam Muhy-ud^Din, for the 
Respondents. c . 

JUDGMENT.—Defendant No. 1 sold a 

house to defendant No. 2, plaintiff, son of 
the vendor, sues to pre empt. The 
vendee pleaded that the sale did not 
include the cite under (he house, and 
could cut include the site as the vendor 
was a kamin and a non-proprielor and the site 
•was shamilat abadi deh owned by the vendee 
and the other proprietors. The lower Courts 
have given a decree for possession of . the 
house on pajmenfcof the sale price, Rs. 100. 
The vendee appeals, and it is urged that the 
aale did net and oould not include the site, 
and that the malba is not subject to pre¬ 
emption. 

..For the theory that the malba is not liable 
to pre emption reliance is placed on an 
unpublished ruling of a single Judge, Civil 
Appeal No. 1925 of 1918, which certainly lays 
down that the sale of the materials of a bouse 
giveB no right to a suit for pre-emption, but 
no reasons for this finding are given, On 
the other hand, there is a Division Bench 
ruling Banarsi Das v. Eaji Abdul bhani (1) 
which holds that a standing building is 
immoveable property. The bouse in suit is 
a standing building in a village, and, follow¬ 
ing Banarsi Bat v. Saji Abdul Qhani (1), I 
bold that it is village immovable propeity 
and liable to pre-emption, even apart from 

I 

the site. 

As to the site, I need only remark that the 
sale deed simply mentions the house (wmfcon), 

and this is what plaintiff sued to pre-empt, 
and this is what has been decreed. It seems 
to me quite unnecessary to decide anything 
about the site. Plaintiff now gets possession 

( 1 ) 1 Ind. Cas. 397; 10 P. ft. '909; 13 P. W. R. 
)&09; 241*. L. R. lt-09. 


and holds on just the same terms as his father 
did. Whatever the father’s lights were cow 
come to the eon ; he bolds those rights and 
nothing more. So that he cannot say in 
answer to any slaim by the proprietors that 
be has become the owner of anything more 
than his father owned by reason of this suit. 
He simply acquires the rights which his 
father held. Bat I see no reason to alter the 
decree of the lower Courts which is worded 
simply as a decree for the house, and I dismiss 
this appeal, but I pass no order as to oosts in 
this Court. <• 

• N. H. 

Appeal dismim /. 


CALCUTTA HIGH COURT. 
Appeals from Appellate Diems Nos. 2291 

and 2292 of, 1919. 

March 3, 1922. 

Present: —Mr. Justice Walmsley and 
Mr. Justice Subrawardy. 

In Appeal No. 2291 op 1919 
ARJAN MIRDHA and on his death 

ONE OF BI8 BEIKS AND LEGAL REPRE¬ 
SENTATIVES SERAJUL ISLAM MIRDHA 
—Defendant—Appellant 
In Appeal No. 2292 of 1919 
APTARUDDI —Difendant—Appellant 

t ersus 

KALI KUMAR CHAKERBUTTY 

AND OTHSK8—PLAINTIFFS—RESPONDENTS ' 

IN BOTH. 

Abatement of appeal—Decree for joint possession ■ of 
land—Appeal by defendant—Death of one respond • 
ent—No substitution in time, effect ol — Civil Pro¬ 
cedure Code (Act V of I90c^, O. XXII, rr. 4 (1J, 
It. 

Where during the pendency of an appeal pre¬ 
ferred by the defendant against a decree for joint 
possession of land, one of the plaintiffs-respondents 
dies and his heirs are not substituted within the time 
allowed by law, the appeal abates not only against 
the deceased respondent but also against the other 
respondents as being no longer competent and 
should be dismissed against all the respondents. 
The faot that in the plaint the plaintiffs speoifled 
their respective shares would ihake ho difference 
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as the mere specification by the plaintiffs that each 
individual plaintiff’s share is so much does not alter 
the nature of the decree. 

KaU Dayal v. Nagendra Nath , 54 Ind. Ca3 822; 24 
C. W. N. 44; 30 C. L. J. 2 7, followed. 

Appeals against the decrees of the Sab- 
ordinate Judge, First Court, Biekerganj, 
dated the ISbh of June l91 affirming those 
of the Mansif, First Court at Rataakhali, 
dated the 12ih of October 1917. 

FACTS appear from the judgment 

Babi Basanta Kumar Bose, (with him Babu 
Bepin Ohanira Bose), for the Appellants.—• 
The defendant is the appellant. The appeals 
arise out of a suit for recovery of possession. 
First Court decreed. Defendants Nos. 4 and 
5 preferred separate appeals. Daring the 
psodency of the appeals plaintiff No. 1 died 
and his heirs having been subititubed beyond 
time the lower Appellate Court held that 
the appeals had abated as agi'osli plaintiff 
No. 1 and dismissed the appeals estiraly. 
I submit the learned Judge ought to have 
dismissed the appeal a* agamst plaintiff No. 
1 only. The ease of Kali Dayal v. Nagendra 
Nath (l) is distinguishable. 

Babu Suresh Ohandra Talukdar , for the 
Respondents.—I submit the appeab are in- 
•ompotenfc. The death of the decoded 
plaintiff altered thecomplexion of the appeal: 
Refers to Basir Shei'h v. Fatle Karim (2), 
Srirum Ohanira Naik v. Eridoy Nath Gupta (3) 
and Kali Dayal v, Nagendra N *th (l). The 
observation in the la9t case as to the ques¬ 
tion of shares is an obiter aictum. The decree 
baing one for joint possession the appeals 
became imperfectly constituted directly one 
of the plaintiffs died. I submit the case 
is exactly in point. 

Bab’i Basanta Kumar Bose replied in brief. 

JUDGMENT. 

WalwSLEY, J.—Tbe plaintiffs brooght a suit 
to recover possession of some land and in 
the plaint they sp?cified their respective 
shares. The first Conrt decreed the suit. 
Separate appeals were preferred by^ the 
defendant No. 4 and the defendant >o. 5 
to the lower Appellate Court. After the 
institution of these appeals, the first 
plaintiff died. There was delay in substitut¬ 
ing his heirs and the learned Judge in 

(1) 54 Ind. < aa. 822; 24 C. VV. N. 44; 30 C. b, J, 

217. 

(2) 28 Ind. Cas. 703; 19 C. W. N. 290. 

(3) 51 Ind.C*a. 409; 29 C. L. J. 461, 


the lower Appellate Court held that each 
of tha apusals abatsd as against the 
pliintiff No. 1 raspondant. Whan the 
appeals same up for hearing, the argu¬ 
ment was advancad that they ware no 
longer competent and the Judge gave effect 
to that contentions and dismissed the appeal 
as against all the respondents. The defend¬ 
ants Nos, 4 and 5 have again preferred 
these appeals to this Court. Oa their 
behalf, it is urged that the learned Jadga 
was wrong. We have been shown tbe 
decisions of this Court bearing on the 
quastion. Two are referred to in the 
julgment of the lower Appellate Court, since 
then another judgment has been d‘l ; vered in 
the cas 3 of Kali Dayal v. Nagendra Nath (l) t 
la tha* judgment, most of the cases 
on the point are reviewed and the effect 
of the judgment is to show that the 
decision of the lower App r llafce Court is 
correct. Oar atteotioo is drawa, however, to 
one particular passage to ba found on page 4>i* 
of this last mentioned report where there 
is tbe remark, after reference to one particular 
case, “no question of shares was in contro¬ 
versy” It is said here that, inasmuch as 
the plaintiffs have specified their shares, 
the principle of that raliag doas not apply. 
I fail to see that. It appears to me cnat 
the mere specification by tha plaintiffs 
that each iadiviiual plaintiff’s share is so 
much does not alter the nature of the 
decree. Th9 decree remains a decree for 
joint posjession and, therefore, in my opinion, 
the deo : sion of the lower Appellate Court 
is correct, and these two appeals are 
dismisied with costs. We allow only half 
the nscal hearing fee in each case. 

SudRAWiRDY, J.—I agree. 

b. x. 

Appeals dismissed. 

Page oF>4C7W. N.-[Ed.] " 
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RAH AUTAR 0. BENI SINGH. 

OUDH JUDICIAL COMMISSIONER’S 

OOURT. 

Second Civil Appeal No. 270 op 1921. 

January 5 3, 1922, 

Present Pandit KaDhaiya Lai, J. 0. 

RAM AUTAR and another—Defendants 

—Appellants 

versus 

BENI SINGH —Pl»i*t ff—Respondent. 

Civil Procedure Code (Act V of 1998J, 0. VII, r. 6 
—Limitation Act (IX of 1S-08 s. )9—Acknowledg¬ 
ment of liability not alleged in plaint--Subsequent 
reference in rebuttal admissible—Acknowledgment, 
nature of—Acknowledgment by manager of Jamily, 
effect uj—Mortgaqe otherwise invalid, if validated 
by pious obligatxon— Unregistered sub-mortgage, ad¬ 
missibility of. 

V here there is a clear acknowledgment of liability 
effectual enough to extend the period of limitation, 
but no mention is made of it in the plamt. it is 
open to the plaintiff to show in reply to the defence 
set up that his claim is within time from the acknow¬ 
ledgment referred to and such a plea in rebuttal is 
not inadmissible under 0. V1J, r. 6 of the Civil Pro¬ 
cedure Code, [p 197, col. I ] 

An acknowledgment need not specify every legal 
consequence of the thing acknowledged. From an 
acknowledgment of a debt follow the legal incidents 
which flow from the existence of a liability. In fact, 
an admission by a mortgagor of bis liability carries 
with it an admission of all the remedies to which the 
mortgagee might be entitled under it, [p. 197, col. ».] 

An acknowledgment by a person as tho head and 
manager of a family is binding upon other members 
of the family and is sufficient to save limitation as 
against them. 

The doctrine of the pious obligation of sons to 
pay the father’s debts does not validate a mortgage or 
alienation made by tho latter if the same is otherwise 
invalid. It may, however, support a mortgago if it 
is made in lieu of antecedent debt* recoverable from 
a family, and a bo»ia fide croditor. in such a case, is 
not bound to see to the application of the money, 
[p. 197, col. t: p ‘9*, col. J 

An unregistered sub-mortgage is not admiBBiblo in 
evidence to prove a lien, [p 198, col. 1.1 

Appeal against a decree ot the S' b >rdinale 
Judge, Pariabgaih, dated tbe •’ Oth May 1921, 
reversing that of tt e Mnn^f, K n 'a, Partab- 
garh District, dated the 15th S ptember 1919. 

Mr. btiheshicar Nath tiuvattuva, for the 
Appellanis. 

Messrs. Badha Krishna and Watt Bason, for 
ibe Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by tbe mortgagee for pojoes- 
eion of certain property od the allegation 
that the defendants, who are the heirs of 
the original mortgagor, had wrongfully eject- 

ed him therefrom in June 1917, 

It appear* that Madho, the father of the 
defendants Nos. 1 to 3, made usufructuary 


[im 

mortgage in favour of Beni Singh, the plaint¬ 
iff-respondent, in lieu of Rs. 2.0 on the 6th 
February 1899 (Exhibit 1). The mortgaged 
property comprised a share in a well and 
csrtain muafi plots and groves. The mort- 
gagor did not, however, deliver posses¬ 
sion over the mortgaged property. On tbe 
same date be exeauted another mortgage- 
deed of eertaio other property in favour of 
Btni Singh in lieu of Rs. 200 and agreed 
to deliver poseersion over the property 
mortgaged (Exhibit 18) but he did not give 
possession. That deed provided that if tbe 
mortgagor failed to deliver possession, the 
mortgagee would be entitled to reaover tbe 
money due to him with interest thereon at 2 
per cent, per mens* m from the date of tbe 
imrtpage. On the 3lsfc July 1102 Madho 
executed a deed of farther charge in favour of 
Beni Singh in lien of Ri. 100 which was due to 
the latter on amount of interest payable 
under tbe above desd (Exhibit 2). This 
deed of further charge provided that the 
mortgagor would not be entitled to pay the 
money duo on the said deed until the usa* 
frnotuary mortgage of tbe 6th February 1899, 
first mentioned was redeemed. 

In 1911 Beni Singh applied for the entry 
of bis name in the revenue papers in pursu- 
arcs of the mortgage of the 6th February 
1899, now sought to be enforced, He was 
examined in that case and so was Ram Autar, 
one of the aonscffcbe mortgagor, who had died 
meanwhile. Ram Autar admitted having made 
the mortgage and stated that he bad no 
objection to tbe name of tbe mortgagee being 
entered in tbe raveDne papers in tbe eapaoity 
of a mortgagee. The Dame of the mort¬ 
gagee was accordingly entered butauording 
to the finding of tbe Trial Court be did not 
succeed in getting possession. Tbe lower 
Appellate Court eonsidered it unnecessary to 
deteimine whether he obtained possession 
or not. 

The question bad, however, a material 
beaiing on the plea of limitation raised by 
the defendants. The Court of first instancs 
found that tbe suit was barred by limita¬ 
tion ; but the lower Appellate Court held 
that it was within time from the asknow- 
kdgmentf. sontainsd in tbe deed of further 
chf rge of the dlst July 1902 and mentioned 
in tae statement of Ram Autar, the head and 
manager of the family, of the 13th September 

1911. 
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The learned Counsel for the defendants- 
appellant* contends that the nckno wledgmenta 
relied On by the lower Appellee Court were 
ineffectual to extend the ;eriod of limitaion 
and ehoald be excluded from consideration 
because there was ro referenoe made to them 
in the plaint, as required by 0 Vll, r f ', 
of the Code of Civil Procedure. The deed of 
farther oharge contained a clear acknowledg¬ 
ment of liability to the mortgage money and 
the statement made by Ram Autar in the 
mutation proceeding similarly contained an 
acknowledgment of the right of the morfc* 
gigee to ob r -a n po3*e : s : on under \ he mort¬ 
gage. As pointed out in Su^hamoni Ohow • 
dhrani v. Ishan Chunder Roy (1), an aoknow • 
lodgment need not specify every legal son- 
sequence of the thing acknowledged. From 
ao acknowledgment of a debt fo’low the legal 
intiden s, which flow from the existence of a 
liability. In fact an admission by a mort¬ 
gagor of his liability unde* the mortgige 
•arries with it an admission of all the 
remedies to which th8 mortgagee might 
be entitle! under it [ 8a*ant Singh v. 
Thakur Ramped Singh (2) j and the present 
suit which is within fcim3 fro n the d*tes 
of the said acknowledgments cannot be 
treated a* barred by limitation. 

TI19 omission to ref-r to hase aoknowlelg- 
m nts in the plaint is due to the fact chat the 
plaint ff was setting no a different cise alto- 
ge her. His allegati m was that he had be?n :n 
po session till June 1917; and if that wai true, 
his suit wa* not brought afterthe exp ry of Che 
period prescribed by the Law of Lirai'ati.n 
and he could no f , therefore, havs c aim id 
exemption from such law on the ground of an 
acknowledgment. There is a msn i >n of the 
deed of further ehargo in the p'aint, but 
there is no m-ntion of the mutation proceed¬ 
ing It h open, howevsr, to the pla n iff to 
show, in rep y to the defence set ur>, tha hii 
claim was within time in any cias from tha 
acknowledgment aboye referred to and suib 
a plea in rcblttal is no'- inadmissible under 
O. Vll, r. 6 of the Code of Civil Proce¬ 
dure. 

It ia further aonieuded tb it Ram Antar d d 
not make his statement on the ld-h Seotem- 
ber 1911 in hi» cipac ty is too head and 


n» 

7 Sar 


n 25 C 644 at p. 851 ; 2a 1 A. 05'. 2 C. W. N- 40 J; 
Jar. V. 0. J. 294; 13 I ml Dec-. Is. s ) * 

2* 51 Trul Cm 985; 6 O. b. J. 1 1 • { • U ll * 
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managar of the family, and that that state* 
meat was, therefore, insuffiiient to save 
limitation as agvnst the other members 
of the family. The ciroimstanoafl ia 
which tha statement was nude in response 
to an appl ovion made by the mortgigm f^r 
the entry of his nams in the revenu9 papers, 
however, indicates that Ram Autar went on 
behalf of the family to agre9 to the mutation 
of names being effacted to save the family from 
being placed under the necessity of having 
to find monay at once to piy what was due on 
the mor gage and the deed of further oharge. 
He was tha eldest male member of the family 
at th9 time. Out of hii two brothers, one 
had just attained majority and th9 other was 
then, as he is now, admittedly a minor. The 
defendauts-appellauts mist, therefore, be held 
(obebiundby the act of the manager in 
acknowledges the liability and agreeing to 
the mutation of names boiog made to wa-d off 
an immediate d miand from them of the 
money they owe! to the plaintiff. 

The question of legal necessity for the 
mortgage and the daei of further oharge has 
been brashed aside by the lower Appellate 
Court on ♦he ground that the defendants ware 
under a p : ous obhgation to pay the deb-9 due 
by their f fcther. Toe existenoe of the pious 
obligation does not, however, validate a 
mortgage or a’ienafcion, if it was otherwise 
inval d. It m*y support a mo’tgige, if it 
was made in lieu of antecedent debts 
reaovarable from the family. Toe mortgage 
of the 6r-h February 1S9 J was made in lien 
of Rs 290, out of whish Rs. 3i 8 wore to 
bo appliei to the payment of a bond-debt, 
due by the father of the defendants appellants, 
Rs, 52 were to b3 applied to the piyanot of 
arrears of revenue, due by him for 130) 
Fieli, Rs 50 were taken for the redemption 
of certain muifi lan!, and another sum of 
Rj 59 for the redemption of eertain gropes, 
wh ; ci were morgigad by him with Shaoraj 
Dabs, an 1 the bilnind waj takan to meet 
the exo9DBeo of ex9Cition and regisfcra- 
tioo. The muoti land and the groves 
mortgaged with Sbeoraj Dobe formed a part 
of the mortgaged property, conveyed by the 
mortgage of the 9th February 1899 now in 
suit. The Court of tir.-t iostanse found 
that the fi rs; two items represented aoteoe- 
dent debs, really dui by the mortgagor 
an! the eorreotnesi of that fioding has no 

baen ehallenged here. Of the two mortgages 
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held by Sbeoraj Dube, one is admitted to 
have been redeemed by the mortgagor in 
paragraph 3 of the written etatement, filed 
by the defendants appellants, thereby eecur- 
iDg to the family a common benefit, namely, 
the recovery of the property, and tberedemp- 
tion of the other was made by the mortgagor 
in 1905. The mortgagee took care t? take 
back the original mortgage-deed from Sheo- 
raj Dnbe (Exhibit 4) and farther fortified 
himself by taking a pnb.nmrtgage from him 
for Re. 49-8 (Exhibit 3). The sub mortgage 
is not admissible in evideme to prove a lien, 
beianee it was Dot registered. The fast of 
redemption is fufficient, hrwever, to g : ve to 
the plaintiff the right which Sheoraj Dube 
possessed under his ro^estory mortgage of 
the 4th Jane 16t8 under section 74 of 
Aet IV of 1882 to eue for the money, if 
be was dispoisessed as be evidently was, 
within the last twelve years. The mortgagee 
had to pay to Sbeoraj Dube what the 
mortgagor bad uDdei taken to pay out of the 
consideration of the mortgage received by 
him. if the money was taken for a valid 
purpose, tie., to pay an antecedent debt, and 
get back the family propei ty freed from 
the earlier mortgege, a bona file creditor 
like the plaintiff was Dot bound to sie to 
the application of the money. The identity 
of the property, comprised in the mortgage 
redeemed by the rUintiff from Sbeoraj Dube, 
is clear frcra its dercription as given in the 
sub mortgage and the mortgage now cou^ht 
to be enforced. The sum of Rs, 13 t re¬ 
presented the legitimate expenses connected 
with the execution and regulation of the 
deed of mortgage. The rest of the considers* 
tion of the mortgage must bo deemed to 
have been taken to pay antecedent debt*. 
The plaintiff is, therefore, entitled to a decree 
for Rs. 203 on account of the money doe 
to him on bis mortgage of the 6th February 
1899 and Rs. 49 8 on aooount of the morfc- 
gage of feheoraj Dube dated the 4th Jane 
18 8, which he redeemed. 

The deed of further charge was executed 
in lieu of Rb. ICO, the whole of whiah was 
taken to pay the interest doe on the mort¬ 
gage of the 6th February 1899 (Exhibit 18), 
which contained a pertooal covenant for the 
payment of interest, and the plaintiff i 9 
entitled to treat the interest so due as 

ftp anUcedeot debt, wbiob-w&Q satisfied, 


am 

when the deed of further oharge was 
obtained, 

It does not appear how the lower Ap¬ 
pellate Court has awarded a decree for 
Rs. 497. The money olaimed on the mortgage 
was Rs. 230 and that on the daed of forther 
oharge Rs. 310*4 9. The plaintiff claimed 
Rs. 49 8 besides on account of the possessory 
mortgage of Sheoraj Dube redeemed by him, 
alleg ng his dispossession from the mortgaged 
property. 

He hes filed a oross objection, claiming 
the last item and damigep. He is enti’lad 
to the former. The damages have not been 
proved by him. He has not otherwine 
challenged the correctness of the amount 
awarded to him by the lower Appellate Court, 
though it is difficult to understand how it has 
been arrived at. 

The appeal is, therefore, dismissed with 
costs and the cross-objection allowed with 
oosis : the result boing that the plaintiff will 
be allowed a deoree for Rs. 49-8 with pro¬ 
portionate costs here and hitherto and fature 
interest at 6 per cent, per annum from the 
date of the soit till payment to be recovered 
from the Fals of the property comprised 
in the mortgage held by Sheoraj Dabe, 
namely, plot No. 954 with the trees stand¬ 
ing thereon. The decree for the pa : d amount 
will be framed in terms of 0. XXXIV, r. 
4. of the Code of Civil Procedure and six 
months will be allowed for payment, In 
regard to the remainder of the claim the 
decree of the lower Appellate Court will 
stand confirmed with the coats ircurred 
by the plaintiff-respondent in this appeal. 

N. E. 

Appeal dimUted, 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Firit Citil Appeal No. 79-B op 1321, 

July 26, 1922. 

Pretent :—Mr. Prideanx, A. J. 0. 
Mutammat GODAWARlB I and another— 

Plaintiffs — Appellant! 
veuus 

SAMPAT AND OTHERS — DEPENDENTS — 

Respondent*. 

Transfer of Property Act (IV of 188 *), t. 69— 
Mortgage—.Attestation, method of—Acknowledgment of 
signature insufficient — Attestation, what it—Attesting 
witness, whg w. 
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Attestation of a mortgage-deed within the 
meaning of seotion 59 of the Transfer of Property 
Aot,. IV of 188 \ must be made by the witnesses 
signing theirnames after seeing the actual execution 
of the deed. Mere acknowledgment of his signature 
by the exeoutant is not sufficient, [p. 199, col, 2 ] 
8hamu Patter v. Abdul Kadir Roxvthan , Id Ind. 
Cas. 250, 35 M. 607; 16 C. W. N. 1009; 23 M. L. J. 
321; 12 M. L. T. 836; (1912) M. W. N. 935; 10 A. L. J. 
269; 14 Bom. L. R. 1034; 16 C. L. J. 696; 39 I A. 
218 (P. C. and Ajab v. Mangal , 8 Ind. Cas. 1119; 6 N. 

L. R. 169, referred to. 

Attestation being an aot done after the execution, 
the attestation by a witness of a deed before the 
exeoutant has signed the same is not valid, as until 
the deed has been executed there cau bo no 
attestation, [p. 199, col. 2.] 

An attesting witness is a person who, having been 
personally present at the execution of a document 
so as to see the executant sign the same, has there¬ 
after subscribed thereon his own name as a memo¬ 
randum of that fact. [p. 199, col. 2.] 

Appeal from a decree of the Additional 
Sob-Judge, Akoli, dated the 28th July 1921, 

in Oivil Suit No. 181 of 1920. 

Meagre Id Gupta and G. L. Subhedir, for 

the Appellants. 

Mr. A. V. Khare . for the Respondents. 

JUDGMENT.—One Tukaram, son of 
Rodaji, executed, on 2lst March 1914, a mort¬ 
gage deed in favour of the pliinfciffs firm. 

This suit; is brought on that d*ed and the 

plaintiffs claim to recover Rs. 6,148 by eon- 
ditional foreclosure of the property raort- 
gaged. The issues framed show the points 
of differeme between the parties. They 

run; — 

(1) Whether the mortgage-deel, dated 
2let March 1914, is ganuine and valid and 
was it duly and validly attested ? 

(2) Whether the mortgage-debt was in- 
ourred for legal necessity and for purposes 

binding on defendants ? 

(3) Whether the field 5/2 was the 

self-acquired property of defendant No. 1 as 
alleged P 

The lower Court finds that the doiuraent 
6U9d on was not properly attes ed; that out 
of the amount of the mortgage Ra 2,598-2 O 
were for legal necessity, and that the held 
5/2 was not the self-acquired proparty of 
the first defendant, Sam pat. Tins case was 
dismissed on the ground that the raort e a »« 
was not validly attested, it being also held 
that, under the eontrait of the mortgage, the 
plaintiffs could not recover the mcney. 

It is here contended that the ^finding as 
to the attestation is erronsour. Thera are 

three witnesses on this question. The first 




is one A nob*. There is no doubt that this 
witness was present at the Registration 
Offica when the document was registered. 
The plaintiffs’ own Muhht^ar admits that 
the witness would only attest after receiving 
the money due to his masters, money to be 
paid out of the mortgage amount. It is thus 
likely that his story that when the deed 
was brought to him it already contained 
the attestation of Sampat and the eiecation 
m\rk of Tukiram is true. I see no reason 
why this witness should not be beleived. 
Sampa f , the first defendant, and an attesting 
witness, 8iid that he was not present when 
his fa'her executed the deel, nor was 
Anoba. This witness’ statement is possibly 
open to doubt, but the evidence of Anoba (P. 
W. No. 1) Seems to me to settle the point, 
It is settled law that attestation of a mort¬ 
gage-deed within the meaning of seotion 59 
of the Transfer of Property Act (IV of 1882) 
must be made by the witnesses signing 
their names after seeing the actual execution 
of the deed. Mere acknowledgment of bid 
signature by the executant is not sufficient: 
Shamu Patter v. Abdul Kadir Rowthan (O 
and Aj.b v. Mangal (2). But even if 
Anoba’s statement is not sufficient to show 
that the docament was not validly attested, 
there is the deposition of P. W. No. 2, the 
plaintiffs’ own guma$tha % who says that one 
of the alleged attesting witnesses, Sampat, 
attested the deed before Tak*ram made his 
mark on it. Now, it is clear that an attesting 
witness is a person who having been person¬ 
ally present at the execution of a docament 
so as to see the executant eigu the same, 
has thereafter subscribed thereon bis own 
name as a memorandum of that fact. I 
have no hesitation in holding that Sampat 
in the present case cannot be held to be an 
attesting witness to the mortgage. An 
attestation is an act done after the execution, 
and until the deed has been executed there 
can be no attestation. 

The third groand of the memorandum of 
appeal has not been argaed. The result is 
that this appeal fails aud is dismissed with 
costs. 

G. R. D. & w, 0 A. 

Appeal ditmused. 

(1) 16 Ind Cas. 250: 35 M. 607; 16 C. W. N. lO09j 
23'M. L. J. 321; 12 M. L. T 338; (1912) M. W. N, 
935; 10 A. T,. J. *259 14 Bom. L. R. 1034; 16 C. L. j, 
596; 39 I. A. 218 (P. C.>. 

(3) 9 Ind. Cas. 1119:6 N. L. R, 153, 
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H7IN1 CHAND1A 0. MABCD BUKSH* JOGENDRA MATH MUKHIRJEE i BAJENDRA KATfl BHATTACHARJKl, 

r • CALCUTTA H GH COURT. 

Appeals pkobi Appellate DeC'Ebs No*. 1727. 

2122 and 2123 ok 1919. 


March 9, 192/. 

•Fresent *—*Jmlioa Sir John Woodroffe, Kt # 

and Mr, Justiee Ghose. 

PURNA CHANDRA CHATTOPADHVA— 

Defendant—Appellant im all 

versui 

In No. 1727. 

Shdkh MARUD BUKSH and ouiere— 
Plaintiffs a<d Srimaii AKROBANNE3SA 
BIBI and others— Pro forma Depk junta 

—Respondents 

In No. *122 

MAHBOOB ALl and otheri—Plaintiffs 

—Respondents, 

Jh No. 2123 

Kaei ABDUL ROUP and others_ 

Plaintiffs and Srimoti EKFATANNESSA 

iBIBl AND OTHERS—Pro forma DEFENDANTS— 

Respondents. 

Limitation, computation of—Appeal, limitation for 
—Appellant, if entitled to deduct period during which, 
review application pending 

In computing the period of limitation prescribed 
for preferring an appeal, the appellant is entitled to 
deduct the period during which an application for 
review was pending. 

Appeals against the deorees of the Da* 
tr:ct Judge, 24 Pargannae, dated the 12th 
of Jane *919, affirming those of the Assistant 
Settlement Offiser of Alipnr, dated the 24th 
of Marsh 1919. 

PACTS appear from the judgment. 

Baba Oirija Prasanna Sanyal , for the Ap¬ 
pellant.—These app-als ariee out of pro. 
•eedings nnderseeton 106 of the Bengal 
Tenancy Ast for sorrectioo of entry in the 
Resord of R’ghfcs. Frrst Court decreed Oa 
appeal they were diimissed on the gr,ncd 
of limitation. The quo im is whether io 
somputiDg limitation, the period taken up 
in prosecating a review is to be deducted cr 
not. The Judge held that time taunot be 
deducted and seems to think that scc ion 
14 of the Indian Limifcatijn Act would 
apply. He did not refer to section 5 at all 
According to the resent Privy Coansil deji- 
MOto in Brit lndar Singh v. Karmhi Ram (l). 

I submit I am entitled to dedast tie time 
taken np in review. 

(11 42 Ind. Oas. 43; 4S C. 94; 33 M. L. J. 493- 22 
M. L. T 86 ': 0 b. W. 5^2; 126 P. W. H. Iti 7 : 15 A. 
b. J. 777; 19 Bom.L. R. 966- 3 P. r. \y, ajg. 25 q* 

L. 1.572; 10 IP. R 1917; (1917) M, W. N, 311- 2 J C 
W. N, \^ t ir P. L. R. 1017; 44 I, A. 218 (P. 6 .). 


No rre anreared for the Respondent, 
JUDGMENT,—The appeal in this rase 
raises the question whether tr.e appeal to 
tie lower Appellate Ccurt was barred or 
not. - In onr opinion it was not time barred 
as the appellant was entitled to dednst the 
p9iiod during which the appluaiion for.re¬ 
view was pending. 

We accordingly deiree these appealr, set 
aside the decrees of the lower Appellate 
Court and direst (hat the appeals be re* 
heard by the lower Appellate Court. 

As no one appears for the respondents in 
these three appeals we make no order as to 
cos’s of these appeals. 

b. N. Appeali allowed . 


CALCUTTA HIGH COURT. 
Appeal fro* Appall.te Decree No. 2450* 

of 1119. 

Jarnary 11922. 

Present: —Jn^tiae Sir N. R. Ohatterjaa, Kt. 
and Mr. Juattae Pearson. 

JOGENDRa. NATH MUKHERJEG — ' 

Pi,/ INT IP— APKEl LaIT 

unus 

RAJBNDRA NATH BHATTAOHARJEE. 

—Defendant—Re «PONi'*Nf. 

Co-sharers—Suit for partition— Limitation—Posses* 
t ion of one co-sharer, when adverse to the others— 
Exclusirm and ouster—Knowledge - Adverse possession 
a mixed question of law and fact—Appeal, second. 

There can bo no dispossession by one joiDt tenant 
in the absence of au assertion of a hostile title by 
him to the knowledge of the other joint tenants 
sought to be excluded from the joint tenancy : and if 
no notice is given to the co-sharer of the denial of 
his right, the occupant must make his possession so 
visibly hostile and notorious and so apparently exclu¬ 
sive and adverse as to justify the inference of know¬ 
ledge on the part of the oo-owner sought to be ousted 
and of laches if he fails to disoover and assert his 
rights, [p. 203, co ls. I & 2,] 

Jagannath Marwari v. Chandni Bibi,ft7 Ind. Cos. 81; 
26 C. W. N. 65 at p 7'*i 34 O- L. J. *:<2 and Joynarain 
Sen v. Suchttra Debya, 65 Ind. Cas.8; 26 O. W. N. 
206: 33 0. L. J. 692, relied on. 

Tho possession of one co-owner is the possession of 
all for the purpose of limitation, although the sole 
possession of one oo-owner for a very long period 
imi, having regard to other oirouinstances, show 
exclusion or ouster 1 he principle does not depend 
upon whether the parties are members of a joint 
family but rests upon the ground that they are co¬ 
owners, and is applicable to all cases of co-ownera. 
[p. 2 8, col. 1.] 

Corea v. Appuhamy, (1912) A. C, 230; 81 L, J. P. 0. 
151; 105 L, T. 886, referred to, 
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Balaram Quria v. Syama Gharan Monial, 60 Ini. 
Caa. 298: 3 a C. L J. 344 at p. 348 24 0. W. N. 1057, 
Varada Pillai v Jeevarathnammal, 53 Ind Cas. 9 j 1; 
46 I. A. 285; • >919) M W. N. 724; lO L W. 079; 2l 0. 
W. N. 346; 38 M. L. J. 313: IS A. L. J. 2 7 4 ; 2 U. P. L 
R. (P. C.) 61; 22 Bom. L. R. 445; 43 M. 244 P. C ), 
Gulley v Doe d. T aylerson, (1840- il A & E. 1008: 3 
P. & D. 639; 9 L. J. (n. s.) Q. B. 288; 52 R. R. 6 
113 E R. 697, Doe d. Fisher v. Prosser, 1774 l Cowp. 
217 at pp. 2 9, 220; 96 E. R. 1052, Bandacharya v. 
Shrinitoasacharya , 6 Bora. L. R. 742, Gungadhar v. 
Parashram,'/ 9 B. 300; 7 Bom. L. R 252 and Ayenvessa 
Bibi v. Sheikh Isuj, 14 Ind. Cas. 722; 16 C. W. N. 849 
at p 859, relied on. 

In order to prove dispossession of one co-sharer by 
annther it mast be shown that there was exclusion 
or ouster to the knowledge of the former, [p. 202, 
eol.).] 

Ram Lakhi v Darya Gharai t Sen , 11 C, 680; o Ind. 
Dec. (n s.) 1212, distinguished. 

Varada Pillai v. Jeevarathnammal, 63 Ind Cas. 901; 
46 I. A. 286; U9l9) M. W. N 724; 10 L. \V. 679 24 C. 
W. N. 346; 38 M. L. J. 313, 8 A. U J. 274; 2 U P. L. 
R. <P. C.) 64; 22 Bom. L. R. 415; 43 M 214 (P. C.), 
considered. 

The question of adverse possession is a mixed 
question of fact and law The facts found by the 
lower Appellate Court must be accepted in second 
appeal, but the conclusion drawn from them, namely, 
whether the possession was adverse or not, is a 
question of law and can be considered by the High 
Court in second appeal, [p, 202, col. ■ .] 

Lachmesuar Singh v Manowar Hossain, 19 C. 253 at 
p. 262; ;9 I A. 48: 6 Sar. P. C J IH8 0 Ind. Don. 
(N. s ) 6'4 P. C.‘, Ramgopal v. Shamskhatun, 20C. 93 
at p. 99; 19 I. A 228, 6 Sar P. 0. J. 247; 17 Ind. Jur. 
88 ; 10 Ind. »ec. (n s)6* (P. 0.), Chintamoni Pra . 
manik v. Briday Nath , 61 Ind. Cas. 123; *9 C. L. J 241 
at p. 246, Balaram Guria v. Syama Gharan ilondal, 60 
Ind Cas i98: 33 C. L. J. 344 at p. 348; 24 C. W.N. 
1067, relied on, 

Appeal against a decree of the Subordinate 
Judge, Seaond Court of Howrah in Hocghly, 
dated the 19th cfSentemher 1919, reversirg 
that of the Monsif, Firs C'art at Howrah, 

dated the30ib of April 1* 18. 

FACTS appear from the judgment. 

Babu Rupendra Kumar Mitter (with him 
Biba Mritunoy Ohatterye), f)r the Apnel* 
lant. — The p'aiatiff i* the appellant Toe 
appeal arises out of a saifc for partitim. 
The property originally belonged to one 
Ramrath whi di-»d in 1900 and after 
hie death hii s'dirbari was Bold to 
the defendants by hi* heirs. On 19ti 
November 19)1 the defendants enured 
into pc 889 B 3 iou of tie sidiib n by viriue of 
a kobala executed by thr-e out of four hei«e 
of Rimnatb. The tadarban * a not fit 
to b 9 occupied an 1 that it wis never os^upiai 
has been found by the firs' CmcS. T iat 
finding has nit been reversed on appeal. Tde 
other heir transferred to the plaintiff bis 


thare of the property on 26th April 1916, 
The present suit for partition was filed on 
27th August 1917. Both Courts found that 
after purchase the defendant fluked up 
eutranee to the sadaibari . There is also a 
finding that the son of the les. transferor 
was a minor and ha rever went to that ban, 
Tbe defendant went into poessssion in 1901 
as a co-sharer. Tbe finding of the Appellate 
Court is net sufficient to depose of the ques¬ 
tion of ouster. Refers to Jagannzth Marutari 
v. Ohand'd Bibi (1), Jacobs v. s 'eward (2), 
Jcgvtidra Nath Rai v. Baladeo Das (3). 
In the last ease it has be?n held (hat in order 
to constitute oos.er the p)sse<skm must be 
of a sontinuous character and adverse to the 
co*sharers. Refers to Co ea v. Appuhamy (i). 

Dr. Dicarknnath Mtiter , (with him Babu 
haradhan Ohatterjee) , for tbe Respondent,— 
Tr e question nf adverse ptssrssion is a ques¬ 
tion of fact and the Subordinate Judge has 
come to a conclusive finding on the point. 

[Cd att* j ba, J.—If be had no knowledge 
would the mere f*ct of the door baviog been 
blocked up constitute adverse possession.] 

Of courfe, oa the question of kLowiedge it 
would be (.resumed that be had no knowledge 
in v.ew of tbe fact that the plica wai very 
near to Calcutta. Refers to Hardxt Singh v. 
Ourmukh binjh (5). In the present case 
the co-sharer was a mere stranger. Refer to 
Rim Lakhi v. Dwgi iharan sen (6). There 
is a differ noe of opini m as to whioh Article 
of tbe ndian Limita ion A ci would apply 
—Art. 13 or 144. I submit the learned 
Judge Wj> 8 justified in comiDg to the conclu¬ 
sion that possession was adverse having regard 
to the length of time wbi*h elapsed since 
the blocking up of tbe entrance to the 
saint bar. aud the notoriety of tne fact, Tae 
appeal is wholly concluded by findings of 
fait, 

B.ba Rupendra Kumar Mitter replied in 
brief. 

(1) 67 lad. Cas 31; 23 0. W. N. 65 at p. 70- 34 C 
L. J. 432. 

00 0872) 5 11. L. 46i at p. 474; 41 L. J. 0. P. 221- 
27 L. T. 185. 

13) 35 C. 951 at p. 989; 12 C. W. N\ 127; 6 C. L. J. 
735. 

14) (1912) A. C. 230; 81 L. J. P. C. 151; 105 L T 
83 1. 

5) 47 lud, Cas 623; 28 C. L. J. 437; 58 P. VV R 
19 8:6t P. K 1918; 2t M L. T. 389; 20 Bora. L. r! 
.0 4. v iy A'Ji il. IV. N. 1 d L. W. 123; 1 u P L it 

IP. C.) 8 (P. 0.). * ‘ 

(6) 11 0, 680; 6 Ind, Dec, (n. s.) 1212. 
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JUDGMENT.—This appeal arise9 oat of 

ft saifc for partition of a house described as 
the saJatbari which originally belonged to 
one tiaridhan and his oo-eharer. 

The phintiff purchased the 4 annas share, 
which belonged to Haridhan, on the 26th 
April 1916, tbe defendant having purchased 
the remaining shares so far back as 19th 
November HOI from the other co-sharers. 
After bis parihase, tbe defendant blocked 
ap tbe sadar door of tbe udarbart. 

The plaiotiff brought tbe saifc for parti 
tion in 19; 7, and the defendant pleaded that 
the claim wag barred by limitation by reason 
of adverse possession on his part for 12 years. 

The Coart of first instanse was of opinion 
that tbe possession of the defendant was rot 
adverse to Haridban and that the claim 
of the plaintiff, therefore, waB not barred by 
limitation. 

On appeal, tbe learned Sub:rdinate Judge 

held that the possession was adverse and that 
his slaim was barred by limitation. 

Tte plaintiff has appealed to this Ooart, 

It is contended that the faots found do not 
amount to an ouster by a oo sharer. 

On lnba'f of tbe respondent it is contend* 
ed that tbe question of adverse possession ig 
a qu c 8 im of fact and that the fiadirg 
of tbe lower Appellate Court on the point 
caDnot be considered by tbis Court in stood 
appeal. 

Tbe question of adverse possers^on, however, 
is a ra xed question of fast and law. Tbe 
facts found by the Jcdge mast, of course, be 
accepted, bat the conclusion drawn from them, 
rami ly, whether the possession was adverse 
or no*, is a question of law and san be son* 
sidered by this Court [see the oases of 
Lachmeiwar Singh v. Manowar Boisain (7), 
Ramgopal v. Shamihhatun (8), Ohintamoni 
Pramanik r, Rriday Nath (9) and Balaram 
Oufia v. Syama Qhitan Mondial (10).] 

With regard to tbe qaes:ion of limitation, 
the learned Subordinate Judge, as stated 
above, found that the defendant was iu 
adverse possession since he blosked the 
eDtranse to the sadarbiri. There is no 
doubt that Haridhan was a co sharer and 

(7) 19 C. 253 at p. 2B2; 19 I. A. 48; 6 Sar. P. C. 
.1. 133; 10 I rid. Dec. (x. s j 614 (P. C ). 

H y 0 9J at p 99 19 I. A 223; o Sar. P. G. J 
2;7. 17 I ml. -lur. iu lad. Deo. IK b.i Gi P. C.y. 

1 v) 5 1 lad C*ns 123; 29 C. L. J. 211 at p 2*5. 

Ui) BO I lid. Gas 298, 33 0. L, J. 314 at p. 348; 24 

C, \Y. N, .0*7. 


in order to prove dispossession of one cc-sharer 
by another, it must be shown that there wa* 
exelusion or ouster to the knowledge of the 
former. 

It is contended by the learned Pleader for 
the respondent that the principle eannot 
apply to a stranger who is not a member of 
tbe family and we are referred to the case of 
Bam Lakhi v. Durga Qharan Sen (6). 

The question there was whether a person 
who had purchased a property from a 
member of a joint Hindu family was entitled 
to the benefit of Art. 127 of the Limitation : 
Ast, and it was answered in the negative. 
One of the Judges, Garth, 0. J (( he'd that 
Art. 136 would apply to the case, while the 
other Ju^ge, Gbose, J., held that Art 144 
was tbe Article applisable. 

The question of adverse possession as be* 
tween so sharers, however, does not appear to 
have been toneidered in that case. 

We have also been referred to the ease of 
Varada Billot v. Jeeoarathnammal (11), where 
tbe Judicial Committee, referring to the 
rule that the possession of one of several 
joint tenants or tenants-in-common is not 
adverse to the others so as to prevent the 
Statutes of Limitation from affecting them, 
observed : Whether the rule is applicable 
to sharers in an unpartitioned agricultural 
village in India not holding their shares as 
members of a joint family, it is unnecessary 
for tbe purpose of the present oase to decide.” 
There is no expression of opinion by their 
Lordships that the principle wac not 
applicable and when their Lordships express* 
ly stated that it was unnecessary for the 
purpose of that oa<?e to decide the question, it 
oannot be contended that the principle is 
inapplicable. 

It is true that in the case of 
Corea v. Appuhamy (4) and in some 
other cases, tbe question arose as between 
persons who had at one time formed members 
of a family. But the principle is not confined 
to such cases only. The principle does not 
depend up in whether the parties are membars 
of a joint family but rests upon the ground 
that they are oo-owners, and is applicable to 
all cases of oo*owners. In tbe case .of 
Balaram Qutia v. Syama Oharan Mondal[\Q ), 

(11 > 53 Ind. Cas. 901; 46 I. A. 285; (1919) M. V7. N. 
721; 10 L. W. 679; 24 0. VV. N. 346; 88 SI. L. J. 313; 16 
A. L. J. 274; 2 U. R. u. R. «P. 0.) 61, 22 Bom. L. R, 
445; 43 ili 244 V P. C.). 


i 
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both the plaintiff and the defendants were 
strangers who purchased from the members 
of a joint family and the plaintiff’s vendor 
was not in possession for . r 0 years, The 
prinaiple i 3 , that the possession of one oo- 
owner is the possession of all for the purposa 
of limitation. No donbt, the sole possession 
of one lo-owoe? for a very long period may, 
having regard to other circumstances, show 
enlasion or ouster. The Julicial Committee 
in the case of Varada Fill at v. Jeev ruthnau »• 
mal (11) observed : 44 The lim’t.s of the rule 

were defined in Gulley v. Doe d. Taylerson (12) 
as follows: Generally speaking, odo tenant* 
in-common cannot maintain an ejee'ment 
against another tenant in common because 
the possession of one tenaut in common 
is the possession of the other, and to enable 
the party •omplaming to maintain an 
ejectment, there must be an ouster of the 
party complaining; but where the claimant, 
teDanSin-commoD, has not bsen in the 
participation of rents and profits for a 
considerable length of time and other circnm* 
stances concur, the Judge will direct the Jury 
to take into consideration whether they will 
presume ttat there ha3 been an ouster...’.” 

The quest *oi was also considered in 
Doe d. F shir v, Prosser (13), Ban lachny i v. 
ShriniivasiC^arya (14', Oungadharv, Parath* 
ram (t5) and in our Court. The circumstances 
which should be taken into consideration 
were pointed out in the ease of Aysnnessi Bibi 
v. Sheikh Ituf H6). See also Jag mnath 
Mavumri v. Ohandni B\bi (1). 

It iseonteDded rn behalf of the resooident 
that, having regard to the length of tiras 
wbioh has elapsed sines the defendant blocked 
up the entraces to the sadarbari and to the 
notoriety attending on the closing of the door 
to th9 entrance,the Court below was justified in 
•oming to the conclusion that the possession 
of the defendant was adverse But the 
learned Subordinate Judge has not considered 
the question whether Haiilhan had direct 
knowledge of the blocking of the sadar 
doer or that there were circimstanaes, 
from which one ceuld impute knowledge to 
him. 

(12) 11840) 11 A. & E. 1003; 3 P. «t D. 539; 9 L. J. 
(n. s.) Q. B. 2£8; 52 R. R. of6; 113 E. It. 697. 

(13) (1774) 1 Cowp. 217 at pp. 219, 229; 9S E. R. 
1052. 

(U) 6 Bom L. R. 742 

ll5< 29 B. m'i 7 Bom L. R 252. 

(10 14 lad. Cm. T42-, 10 C. \Y. N, 849 at p. 859. 


There can be no disposssssion by one joint 
tenant in the absence of an assertion of a 
hostile title by him to the knowledge of the 
other joint tenants sought to be excluded 
from the joint tenancy : and if no nofiie ia 
given to the co sharer of the denial of his 
right, the ocoupant must make his possession 
so visibly host I 3 and notorious and si 
apparently exclusive and adverse as ti justify 
the inference of knowledge on the part of the 
co owner sought to be ouBted and of laches if 
he fails to discover and assert his rights: 9 ee 
Jagmioth Uartnan v. Ohandni Bibi (l) and 
Joynarain Sen v, Suchitra Debyi ( <7) where 
the question is fuHy discussed. 

The learned Pleader fur tha respondent 
lays much stress upon the fact that the 
defendant blocked the entrance in 1901 and 
that the sait was not br:ught until 1917. 
Bat Haridhan was a minor for a greater 
part of this petiod and did not attain majority 
until 1911. It is ales foaud that be did not 
go to Aodul where the property is situated 
ever smee the defendant purchased the 
property. 

We think that the Court must consider 
whether, having regard to all the oiroum* 
stanci8, knowledge of Haridhan of the ex. 
elusion can b3 inferred. 

The ea^e mu it accordingly go b ck to the 
lower Appellate Coart in order that th 9 ques- 
tion may be considered and the case disposed 
of according to law. It will be in the discre- 
tiou of that Court to takj further evidsnes 
on the question of knowledge. 

Costs to abide the result. 

B * Case sent b ck. 

(L7) 65 lud. Ca3. 8, 26 0. W. X. 206 ; 33 C. L. J. 542. 


CALCUTTA HIGH COURT. 
Appbal from Appellate Dbcrec No. 15*7 

of 1919. 

March 27, 1922, 

Present Mr. Justice Newbould 
and Mr. Jastiee Panton. 

Srimati SUKHAD AMOYT ti AST, widow 
of JOHUttlLvL RO^T— Plaintiff— 

A PPELLANT 
versus 

ATCJLi C HAN Dill ROY" and ot j e ft 7 

Dr FEND r.S — R.E3P J.VpgNr<I 

Transfer oj Property Act (IV vf \mj, * 43 , 
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cability of—Erroneous representation-Question of fact 
—Appeal t second. 

Before advantage can be taken of the provisions of 
section 4l- of the Transfer of Propei ty Act it must 
be shown that there was an erroneous represenfation. 
W hether there was such representation or not is a 
question of fact and an inferenoe drawn by the lower 
Appellate Court with regard to it. being an inference 
of fact must bo accepted by the High Court in 
second appeal, [p. 205, col. J.j 

Appeal against a decree of the Sab- 
ordinate Judge, Furdwan, dated the 22nd 
April 19 9, modi’yirg that of the Muneif 
First Onurt at that p!aie dated the £6,h 
March 19 8. 

FACTS appear from the judgment. 

Baba Sarat Chandra Roy Ohottdhury (with 
him Baba Pramathanoth Baniopadhyi) , for 
Appellant.—The plaint.ff is the appellant. 
The appeal arise* oat of a suit for declara¬ 
tion of her title to, ard recovery of, possession 
in a certain tank. The First Court jcranted 
a decree in respect cf 8 annas shaie of the 
tank. On appeal that has been affirmed. 
My firft print is with regard to plaintiff’s 
title. There wae a mortgage in respect of 
16 annas in plaintiffs favonr on 13th 
Septemb-r, 18^2. On 10.h December 
1S97 one K'ishna puroba : ed. St far as 
Drabomoyi's stare i« concerned, the ques¬ 
tion is whether Krishna is entitled t > 8 
arnae cn Drib mrji’j death. The Judge 
thinks that section 43 of the Tr&Dsf6r of 
Pioperty Act does not apply btcause there 
was no mifrep f esentation and also no sub¬ 
sisting mortgage at tbe time of sale. I 
submit that is wroog. As soon as the pu.oua er 
comes to know of the contractee’s title, he 
ic enti led to c’aim it. I have become en 
tilled to 8-amas cn D.abomoyi’s death. I 
submit sfc*i n 43 applies. The o;ses in 
Jarfu Bans U >adhrya v. theoit s ingh (l) acd 
Chahrapani Nu%d» v. Qiyumoni Dari \l) are 
distiDgn fihable. There is nothing to show 
that 1 h«d knowledge at the t me of the 
mortgage. If section 43 applies to a sale, 
it applies to a mortgage aho. The decision 
in Jadu Bans Upadhiya v. Sheoit Singh (1) 
was givm hy a Jndse sitting singly end 
is not binding on yon. The mortgage decree 
was for Bs. 76 and the sale certificate was 

M) 10 Ind Cqb *ug. 

( 2 ) 18 Ind. Cas 22«; (IfllSj Pat. 278; 6 P. L. W. 
219. 


for Rg. 63, I suhm’t the procesds did not 
sa'i'fy the mortgage. Hence the mortgage 
must be taken to have been tabcietirg, 
The next question i« whether the estoppel 
continue* after tbe sals of mortgaged prop- 
srfcie s. Sukhoiia did not acquire any 
interest by virtue r.f rh e kabila The case 
in Kithori Pal v. #h*i h Bhu<hai Bhu ya (3) 
docs not aoply. There was no consideration 
for tbe hobal The learned Judge has 
entirely misconceived the fact3 of the case. De¬ 
fendants N-s 1-S claim thro n gh their mother. 
Tbe other defen 'an‘s cUim through Sukhoda, 

1 submit they ate estopped from questioning 
my title. 

Baba Dioirkancth Ohakrabartty (with him 
B bis Gopal Chandra Dis t Atnl Chandra 
Quota and Sukhamoy Oh tterjeO, for the Re- 
amndents.—This app-al fail* on tbe ground 
that the plaintiff has no tills to 8 annas. 
The findings oouc'udn th* point, Plaintiff 
claims on the ground cf auction purchase) 
when the properly reul : y belonged to Drabs- 
moyi who had already transferred her 
interest in 1833 lo t in prop.-rty to Sakhoda, 
Therefor*, ho - eo 1J the mntgage sal* affect 
any right of D abomoyi in tbe property A 
reversionary intjiejt is not transferable In 
the plaint no qnest<on of section 43 was 
raised. Tbe findir g is that ihere was no 
misrepresentation. Tbei as regards the 
subsistence of the rrorfgage, a sale extin¬ 
guishes the mortgage. Refers to Bet Sam v. 
Shadi Ram (4), Malm Mai v. Durga Kunujar 
(5) and Bajrangi v. Manokarn ka Bakhh 
tingh (6). I Bubmifc tbe suit should fad as 
plaintiff cruld not make out both. 

Baba Saral Ohandra Roy OhouUhury replied 
in brief. 

Baba Birai Mohan Majumiir, for the 
D?pufy Registrar. 

JUDGMENT.—The pi u’ntiff in this 
suit sougnt for declaration of her title 

(3) 3 Ind.Cas. 78; 14 C. W. N. 106. 

(4) 4i Ind. Cas 798; 40 A 4V7; 45 ]. A 180; 5 P. 
h. w. 88; 16 A. L. J. 60?| 35 .\f. L. J. 1 : 2\ M. L. T. 
92; 28 C. L. J. 183; (‘9»8> M. W. X. 518; 20 Bora l. 

R. 798; 22 C. VV. N. 1033; 9 L. W. 550; 12 Bur. L. T. 

72 (P. C.». 

(6J 55 Ind. Cas. 969; 42 A. 351; (1920) M. W. N. 
388; 18 A. L J. 396: 3H M. l. J. 4 \q. n vy. 539. 

2 U P. L. R (P C. 75, 22 Bom. L. R 553, 32 0. h. 

J. (21; 47 1. A. 71}27 M. L. T. 419; 25 C. W. X. 897 

(P. c.;. 

(«> 35 I A. 1 at p, 6; 9 Bora. I> E. 1348; 12 0. W. 

N. 74; 17 M. L. J. 605; 6 C. L. J, 766; 80 A. 1, 6 A. 

L. J, 1; 11 0. 0, 78; 8 M, L, T, 1 (P. OJ. .. . . 
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to and recovery of possession or confirma¬ 
tion of ber possession in a certain tank. 
She has been successful in the First Court 
in respect of 8-annas share of the tank and 
has appealed in respect of the 8 annag 
share to which her olaim has besn dismissed 
by the lower Appellate Court. 

A genealogical tails showing the principal 
parties in this litigation will be fonnd in 
Schedole kha of the plaint which is trans¬ 
lated and printed at page 11 of tbe paper- 
book. The tank in suit originally belong¬ 
ed to Swarup Chandra R)y. A half share 
descended to Anup Chandra Roy and the 
other half share to Ja u i and Biswanatb, 
It is now uod spu ed «ha- the plaintiff has 
obtained Jahori anr> Bi wai ath’s share. We 
are only concernd wish the share which 
descended to Anup. The plaintiff's o*se as 
now nude out i* that Ja! uri and Biswa- 
nath executed a by which they 

purported to fcrai s tr 16-bnr.as share in the 
tark to one Kri»to * ! andr* Do t. Kristo 
Chandra i ufcfc brotght fut on his mortgage 
and in exnm ion of that decree purchased 
the mortgaged property and then the plaintiff 
purchased ball cf tbe tank from Kristo 
Chandia Dutt 

It is conceded that iu order to estallish 
a title to this half share of the tank the 
plaintiff must rely on section 43 cf the 
Transfer of Property Act, that is to say, 
that though Jabori aid B«’wana‘h had no 
interest in tie tn.k v\h>i> ( sic ) ihey exicited 
the mortgage in fav< ur ot Kns»o Cha' dr» Datfc 
they lubf-tQuer ily as r< verhi- do 8 f-ucceeded 
to Ai up’s si a; e in the death ot his widow 
Drabcmoyi. Ibis crntent.ion that the 
plaintiff olaimiig through tbe mortgagee is 
entitled to the btnefit of this ecces ion if 
interest to tbe murtgag< rs on b h -.if of the 
plaintiff mu&t Jail od toocu t of 'he finding 
of fact airivtd ar. by ihe lo^er Apjellae 
Court. Before advantage can bi ta l 6D tf 
tbe pro vie ions of section 43 ot the liatnfer 
of Priper-y Act it- mu>t be et-o-n that 
there was an errontoos r* presen ation. 
Whether there was f-uoh repres•ntauon or 
not is a quest it n of faot and or. this- question 
tbe finding of the lower ApptUaie U-.urt is 
peitec’l/ ctar. Re fines ih.t it era is 
no oastj of misiepiesentatiou by Jalmn and 
Biswanath in the matter It is con ended 
that in oumii g t> this c.urlusion tue learned 
Subordinate Judge has muundor&t-Qod para. 


graph 5 of tbe plaint. There is no error 
in what be says with reference to that para¬ 
graph and the inference he has drawn from 
that statement is one which be might 
ligitimately draw. It i9 an inference of 
faot whioh we must acoept in second 
appeal. 

There i3 also another finding which is 
fatal to the plaintiffs case and that is that 
before her death Darbomoyi, the widow of 
Anup, sold her interest with the consent of 
the reversioners. That being so there was 
nothing to go to Jahuri and Biswaoath as 
reversioners to feed the estoppel if we had 
held that section 43 was applicable to the 
fact9 of the case. 

Tak n ; this view of the cise the appeal 
fails f*nd is disnised with costs to defend¬ 
ants Nos. 1 to 8 and 9 and 10 We allow 
one set of oosts to these defendants, 

B. N. 

Appeal dismissed. 


OUDE JUDICIAL COMMISSIONER’S 

COURT. 

Execution of DecnEB Appeil No. 36 

of 9 1. 

January 10, 192 

Present : - P^ndi' K.a'-h*iy«, Lai, J. C. 
BaDaL and otubks --JuuGMEvr- Debtors 
Objectors—Apj b^a^ts 
versus 

CHHATTAR SINGE and ghebs— Dicree- 

II I. ER« Oppo I ric p.R v — i p 0 OE TS. 

Civil Procedure Code (Acf V of '90^, s >48- Decree 
for pos.sssion subject to payment of certain amount 
— Time for makmrj payment ji red -Decree-holder 
joining Army before expiry of time - Extension of time 
for payment Indian Soldiers (Litigation) Act (IX of 
I9»b;, as. b, 6, 7, l», application of. 


A Court has tio power to extend the time allowed 
by a decree for the payment of money under section 
1 * of the ode of Civil Procedure If tho decree 
provides for the piyment of a certain sum of in mey 
on or before a certain date an l specifies the penalty 
which will attach to non-payment, the enforce¬ 
ment of Lha p malty cannot be delayed or dispensed 
with by an}’order or direction issued in derogation 
of tho decree, [p. 2 ' , col 2 p. .0 , col. l.'| 

A decree was passed in favour of C and M entitl. 
ing thorn to got possession of certain, property in 
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terms of a compromise subject to their payin" a 
certain sum in Court to the credit of the defendants 
on or before a certain date. On their failure to 
do bo the suit was to stand dismissed. Before the time 
for payment had expired, C. joined the Army and in 
order to protect himself against the expiry of the 
period allowed him by the decree, a certificate under 
section 5 of Act IX of 1918 was sent at his instance 
to the Court which passed the decree, stating that 
the time allowed to him for payment should be 
extended till his return from the War : 

Held, It I that there was no proceeding pending 
before the Court at the time G joined the Army and 
that section 5 did not apply; [p. 2 ifl, col I.] 

t'i* that the period of payment having been 
fixed not by any law for the time being in force but 
by the decree itself which was passed in accordance 
with the compromise, section 11 of the Act was also 
not applicable and the Court could not interfere 
with the operation of the decree or alter the con¬ 
dition prescribed, [p. 207, col. 2 ] 

Bachchu Lai v. Raja Ram, 19 Ind. Cas. 347; 10 0. 
C,5 and Niranjan Singh v. Jagan Nath, 28 Ind. Cas. 
862; 18 0. C. 68, followed. 

Appeal against a desrce of the Dhtriflt 
Jadge, Gonda, dated the 22od August 1921, 
confirming that of the Subordinate Jadge, 
Gonda, dated the 30th Oatobar 1920. 

Mr. Bisheshwar Nath Sriiaslata , for the 
Appellants, 

Mr. Mohammad Wasim, for Respondents, 
Nos. 1 aDd 2. 

JUDGMENT.—This is an appeal from an 
order, disallowing eertain objeitions filed by the 
judgment-debtors to the exeeution of adearee, 
The dearee in question was passed on the 
27th March 1917, in favour cf Chhattar 
Singh and Mabadeo Singh, of whom the 
latter was a minor under the guardianship 
of his mother, Musammat Mulha. By virtue 
of it the dearee-holders were entitled to get 
possesjion of aertain property in terms of a 
compromise subject to their paying R§. 2,503 
in Court to the sredit of the defendants on 
or before the last day of Jeth 1325 Fasli, 
It directed that if the money aforeasid 
was not so paid the suit shall stand 
dismissed. 

The time allowed for payment of the 
above amount was to have expired on the 
24th June 1918, bat before that date 
Chhattar Singh, one of the dearee holders, 
was enrolled in the Army and eventually 
plaaed under War conditions. It is stated 
by Mr. Waeim on behalf of the respond¬ 
ents that Chhattar Singh joined the Army 
on the 8th November 1917, that be left 
Bombay for Aden with his Unit on the 
22nd Marsh 1918 and that he returned, 
except for a short period of leave for a 


[1922 

month, after he got his disoharge on the 

30ih September 1920. 

After ha joined the Army, he took steps 
to proteat himsslf against the expiry of ths 
period allowed to him by the deareefor 
the payment of tbs money dae to the 
defendants, and a oertifiaate under sestiou 
5 of the Indian Soldiers (Litigation) Ait 
(IX of IS18) was sent at his instanoa to 
the Court which passed the dearee on the 
25th January 191?, stating that he was 
enrolled for the 7th Rajputs and daspafcahed 
to Benares on the 8th November 1917, and 
that the time allowed to him by the 
Subordinate Judge of Gonda for the pay¬ 
ment nf Rg, 2,500 in Suit No. 144 of 1916, 
te Chh'ttar Singh and Mahaieo Sinah 
plaintiffs v. Badal ond others defendants, 
should under that section be extended till 
his return from War. The order of the 
Subordinate Judge thereon was that the 
parties should be informed. 

After his return to British Incii on 
leave, Chhattar Singh and Musammat 
Mulha, aoting as the next friend of Mahadeo 
Singh, sold the property comprised in the 
deoree to the respondents and left Rs. 2,5C0 
cut of the consideration with them for 
payment to the defendants in pareuauie of 
the decree. The respondents deposited the 
said money and applied for possession, but 
were opposed by the judgment debtors, whose 
contention was that the deposit was made 
too late and that the sale deed did not 
entitle the transferees to apply for execution 
or to obtain possession of the property 
•omprised in the deeree. That objection 
was disallowed by the learned Subordinate 
Judge and his order has been upheld by the 
lower Appellate Court, 

The question for determination in tbii 
appeal is, whether the eertifiiate granted 
by the Deputy Commissioner of Gonda, 
under section 5 of Act IX. of 1918, had the 
effect of extending the period allowed by 
the detree for the payment of the money 
directed to be paid to the defendants. As 
pointed out in Bachchu Lai v. Raja Ram (1) 
and Niranjan Singh v. Jagan Nath (2) the 
Court has no power to extend the time 
allowed by a decree for the payment of 
money under eeution 148 of the Code of 
Civil Procedure, If the decree provides for 

(1) 19 Ind, Cas. 347; 16 0, 0. 6. 

(2) 28 Ind, Cai.862; 18 0, 0, 58, 
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the payment of a certain sum of money on 
or before a certain date and specifies the 
penalty which will attach to cbe non payment, 
the enforcement of thet penalty cannot be 
delayed or dispensed with by any order or 
direction issued in derogation of the deiree. 
In other word?, if it provides that the right 
of the desree»holder to obtain possession 
shall be extinguished, in sate a certain 
condition is not carried out within a certain 
period, that right becomes extinct on the 
failure to oomply with that condition and 
cannot bs revived by any consequent act of 
the Court or of the party at fault. Sections 
6 and 7 of Act IX of 1918 lay down that 
if any Civil or Revenue Court has reason to 
believe .that any party to any proceeding 
psnjing before such Court ii an Indian Soldier, 
serving under War conditions, the Court 
shall, on the receipt of a certificate from 
the preset ibed authority, postpone the 
proceeding as against such soldier for the 
prescribed period, or, if no period has 
been prescribed, for such period as it 
thinks fi^. Sectioa 2 defines a proceeding 
to include a suit and an appeal. Section 
11 prescribes that in computing the period 
of limitation prescribed by the Indian 
Limitation Act, 1903, or fcy any other law 
for the time being in force for any suit, 
appeal or application to any Civil or Revenue 
Court, in which the plaintiff, appellant or 
applicant is an Indian Soldier, the time 
daring which such soldier has been eerving 
under War conditions since the 4th Aogast 
1914 shall be excluded. 

There was no proceeding, however, pend- 
ing at the time when Ohbattar Singh 
joined the Army or while he was serving 
nude? War conditions. The suit had already 
been decided and a decree passed, which 
required him to pay a certain amount within 
a certain date. The decree could have 
been executed only after such payment. 
The time fixed for payment was definite 
and not capable of being altered by any 
order of the Court or by a direction under Act 
IX of 1918. If the money had baeu pa'd, the 
decree for possession ooald have be n executed 
at any time within three y^ars from the 
date of Ohhattar SiDgh’s retain, so far as 
his interests were concerned. Mot having 
been so paid, the decree for po session 
became inoperative, or, in other words, was 
transformed into a decree tor dismissal in 


consequence of the failure to oomply with 
the condition prescribed It was opsn to 
the Court under section 5 to have postponed 
any proceeding which was pending, bit it 
could not have interfered with the operation 
of the daoree or altered the condition pre 3 * 
cribad by it so as to permit a suspension of 
its operation or a postponement of the con¬ 
dition till the expiry of six months after 
the close of the War. 

Section 11 of the Act is not applicable, 
because th9 period of payment wai here 6xsd 
not by any law for the time beiog in force 
loot hy the decree itself which was passed 
in accordance with a oompromise. The 
penalty became due as soon as the payment 
was not made. Section 13 of the Indian 
Limitation Act (IX of 1$03) also dees not 
help the decree-holders, becansa it is confined 
in its appl cation to the period of limitation 
prescribe! for a suit. Toe transferees have, 
therefore, acquired no right by virtue of 
their purchase. 

The appeal is allowed aud the application 
for execution filed by the transferees will 
stand dismissed with costs throughout. 

N. K. 

Appeal allowed , ’ 


CALCUTTA HIGH COURT. 

Appeal from Appell.te Order No. 236 

of 1920. 

July 25, 1921. 

Present :—Sir Asatosh Mookerjee, Kt., 
and Mr. Justice Panton. 

Chowdhury AJODHYA NATH P4HARY— 
Decree- Holder—Appellant 

versus 

Ohowdhury SRLMaTH CHANDRA 
PAH ARY—Judgme.' iv- Debtor- 

Re SPONDiJ-T. 

Execution of decree—Limitation—Application for 
execution when may be treated as one in continuance 
or revival of a previous application, 

An application for execution of a decree may bo 
treated as one iu continuation or revival of a previous 
application, similar in scope and character, the con. 
aidoration of vrhich has been interrupted by the 




intervention of objections and claims subsequently 
proved to be groundless or has been suspended by 
reason of an injunction or like obstruction, [p. 209, 
col. ;.] 

Madhab Moni Dasi v. Pamela Lambert , 6 Ind. Cas. 
637; <7 0 . 796; 12 C. b. J. 328; 15 C W. N. 337, 
followed. 


Shaikh Qamaruddin Ahmad v. Jawahir Lai, 32 I. A. 
102; 27 A. H34; 1 C. L. J 3*1: 2 A. L. J. 397; 9 C. W. 
N. 601: 16 M. L. .T. 258: 7 Bom. L. R 4 '3; 8 Sar. P. C. 
J. 810 P C ), Rameshwar Singh Bahadur [^Maharajah 
of Dharbhanya] v. Bomeshvar Singh, 59 Ind. (.’as 636: 
48 I. A. I*; 3> c. U J. 109; 1 P. L. T. 731; 19 A. L. J. 
26 40 M. b. .T. 1; 1921 f M. W. N. 21; 25 0. W. N. 
337; 6 P. L. J. 132; 13 L. W 546; 23 Bom. L. R.721; 
30 M. L T. 189 P. C.), referred to. 

On the 2 : th Tune 1*16 an application was made 
for the execution of a decree passed on the 2 ‘ th 
June 1**15, and the process and process-fees tiled. 
The judgment-debtor tiled a petition under 0. XXI, 
r. 2 of the 'ode of ivil Procedure to the effect that 
the decree had been satisfied out of <'ouit. This 


objection was numbered as a separate case. On the 
9th December 1816 the objection case as well as the 
execution case came up for eo"sideration The 
objection case was dismissed for default v ' ith regard 
to the execution case the following entry was made 
in the order sheet: “The Pleader for the decree- 


holder has no objection to his case being dismissed 
provided he gets his costs. The execution case is 
dismissed for default The decree-holder "‘ill get his 
costs ” In a subsequent application for execution of 
the decree presented on the - th November 1919 
objection having been taken by the judgment-debtor 
that the application was barred by limitation inas¬ 
much as it was presented more than • years after 
the 4ith tune iwl«, when the previous application 
for execution had been made: 

He'd, that as soon as the objection was abandoned, 
it became the duty of the Court to proceed with the 
application for execution so that, the order for dis¬ 
missal passed on the • th December must bo 

treated as eq livalent to an order for striking off the 
case or removing it from the tile tor the convenience 
of the < ourt Consequently, the subsequent applica¬ 
tion for execution was not barred by limitation, 
[p 208, col p 0 Q , col >.J 

Ki6hcn Lai v C. karat Singh, 23 A. 114: A. W- N, 
(1900 214, Puddumonce Dassce v Boy Muthooranath 
Chowdhry, 12 B b 6 41 : 20 W R. Peary Lxl 
Sinha v Chandi C/wirun Sinhn, 1C VV, N. 163; 6 G, 
L J. 8", Band Ali Shah v. Ram Prasad, 30 Ind. Cas. 
787; 37 A. 542: 1« A., b. .1. 7 0, and Yakub Ali v. 
Durga Prasad, HO 1ml. Cas. 877; 37 A. 618; 13 A. L. J. 
7c0, referred to. 


Appeal at?ain*t an order of the District 
Jod*e of Midnapur, dated the 31st Maroh 
1920, i. firming that of the Mansif, Contai, 
dated’ the 16th .lai airy >920 

Babas Karv.aam.oy hose and Bimala Charon 
Deb, fi r the Appi l<ant. 

Biba i hanindra Noth Das, for the Re 

Bporr 6 r t-. 

JUDGMENT.—This is an appeal by the 
decree-holder against an order of dismissal 


made on an application for execution of a 
decree, Tre decree wa9 made by consent of 
parties on the 25th Jane 1915. The first 
application for execation was made on the 
2 ith June 1916. Thereupon a writ of 
at^ashmfnt was ieeued. Tre writ was re* 
tart td uncerved and on the 4th August 
1916 the Coarfc dirested a fresh attaihment 
to issue in the following terms: * The 
decree holder is to fie procase and process- 
fees within five days.” ThiB order was tarried 
out. Bat on the very next day, the judg¬ 
ment-debtor filed a petition ander 0. 
XXI, r. 2 of the Code of Civil Procedure, 
to the effect that the decree had been satis¬ 
fied out of Court and, consequently,, no exe- 
cation truld issue on the basis thereof. 
This objection was numbers 1 a9 a separate 
ease. Toe two oases v«ere adjourned from 
time to time and on the 9th December 1916 
the objection case as wall as the exemtion 
case oame up for consideration. The objector 
applied for fu ther time but the Court re¬ 
fused adjouri.msnt on the ground that the 
•a9e was already very old. The Pleader for 
the ol.i stor thereupon stated that be bad 
no further instructions. The objection oaie 
was consequently dismissed for default. We 
find thereafter the following entry in the 
order-sheet: “ The Pleader for the decree- 
holder has no objection to Lis care being 

• _ V 

dismissed provided he gets his costs, The 
execution ease U dismissed for defanlt. The 
deeree-holder will get hid costs.” Subse¬ 
quently, on the 27th November 1919 the 
present application was made. The judg¬ 
ment deb cor objeited that the application 
was barred by limitation inasmuch as it 
had been presented more than three years 
after the 24th Jane 1916 when the previous 
application for execution had been made. 
We are of opinion that this contention should 
have been treated as unsustainable. It is 
plain that the execution proceedings which 
bad been initiated on the 24fch June 1916 
had been suspended by reason of the ob- 
j etion taken by the judgment debtor. 
Durirg the period the objection remained 
un er ccmidefation of the Court, execution 
could not obviously preened, As soon a9 
tre object.on was abandoned on the 9feh 
December 19iti, it became the duty of the 
Court to proceid with the application for 
execution. Toe decree-holder bad done 
eyer^ thins that he was required tQ 
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do,to enable the Coart to prccsed with 
the case. He had 61ed processes and had 
paid pruaessfees as direoted on the 4th 
August 1919. The order for dismissal made 
on the 9th December 1916 mast aasordtegly 
be treated as equivatenfc to an order ior 
striking off the ease or removing it from the 
file for the convenience of the Court: 
Kishen Lai v. Char at Singh (l), Puddomonee 
Dossee v. Boy Muthooranath Choisdhry (2), 
Peary Lai Sinha v. Ohandi Oharan Sinha (3), 
Band Ali Shah v. Ram Fraiad (4), Yakub Alt 
v. Durga Prasad (5). In there aircuimtanoee, 
the principle appliaable is that stated in the 
oise of ^ Madhab Moni Dasi v. Pamela Lambert 
(6). An application for execution of a 
decree may b9 treated as one in aont-imi* 
ation cr revival of a previous appliaatfon, 
sinrlar in saopa and sharaster, the con¬ 
sideration of whieh has be?n interrupted fcy 
the intervention of objections and elaimi 
subsequently proved to be groundless or has 
bean suspended by reason of an injunction or 
like obitruotioD.” In ruoporfc of thia view 
reliance may be placed on the decision of 
the Judiciil Committee in Shaik\ Qimaruddin 
Ahmad v. Jawahir Lai (7) which bas been 
recently applied in Rameshwar Singh Bahadur 
(Maharajah of Darbhanga) v. Romeshwar Singh 
( 8 ). 

We are of opinion, therefore, that this 
appeal must be allowed. The order of the 
lower Appellate Court is set aside and the 
•ase is sent bask to the Court of first 
instance in order that the execution may 
proceed. 

The decree-holder will get his costs through¬ 
out. We assess the hearing fee in this Court 
at one gold mohur . 

B. K. & N, h. Appeal allowed. 

(1) 23 A. 114 A. W. N. (1900)214. 

(2) 12 B. L, R. 411; 20 W. R. 133. 

(3) 11 C. W. N. 163; 6 C. L. J. 80. 

(4) 30 Ind. Cas. 787; 37 A. 5»2; 13 A. L.J. 750. 

(6) 80 Ind. Cas. 877; 37 A. 518; 13 A. L. J. 760. 

Q r Cas * 53 ?J 3 7 C. 796; 12 C. L. J. 328; 15 C. 
it • N * du7« 

T { Ji 82 l A A - 102; 27 A - 334 ' 1 C * L * J- 331; 2 A. L. 

c 9 °o W A N ; 601! 15 M * L * J - 258 i 7 Horn. L. K. 
433; 8 Sar. P. C. J. 810 (P. C.J. 

i p 8 T 69 T In 7«i C , a «\ 63 ? 5 t 8 i A - l7: 33 C - L * J * 109 ? 

M. W.N. 21; 25 0. W. N. 337; 6 P L J 132 * 13 r. 

W. 546; 23 Bom. L. R. 721; 30 M. L. T.‘ IbO P. C > ‘ 
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OUDH JUDICIAL COMMISSIONER’S* 

COURT. 

Miscellaneous Civil Appeal No, 52' 

op 1921. . 

March 29, 1922. 

Present Pandit Kanhaiya Lai, J. 0., 
and Mr. Lyle, A. J. C. 

Edkim FAZAL AHMAD —Defendant No.il 

—Afpellint 

V&YSU8 

ENAYAT AHMAD and otheas—Plaintiffs, 
SHAHABUDDIN and another — 
Defendants Nos. 2 and 8 — 
ReSP0*DIaT8. 

Civil Procedure Code (Act V of 1898J, 0. XXIII, 
r. 3, Sch. II, paras. 20, 21 —Arbitration without inter, 
vent ion of Court — Award, application to file — Compro¬ 
mise modifying award -Court, power of, to pass decree 
in terms of compromise—Appeal. 

1 

Where after an application under paragraph 20 
of Schedule IT to the Civil Procedure Code, for 
tiling an award made without the intervention 6f 
the Court has been made, the parties enter into 
a compromise, the eifect of which is to modify 
the award, it is not illegal or ultra vires for the Court 
to pass a decree in terms of the award as modified by 
the compromise [p. 211, col. 1 ] 

(Case-law considered;) 

Except in so far as such a decree is in excess of, or 
not in accordance with, the modified award, an appeal 
against the decree is not competent, [p. 216, col, 2.] 

Appeal from a desrea of the Subordinate 
Judge, Tahsil Mobanlalganj, Luoknow, dated 
the 9th August 1921, 1 

Mr. Zahur Ahmad , for the Appellant. 

Messrs, Raid.r Huiain and Mukand Behari 
Lai, for the Respondents. 

JUDGMENT. 

Daniels, A. J. C .—(December 14, 1921).^ 
Exsept in one small particular to ba mentioned 
presently, there are no merits in this appeal. 
Certainly there ara no grounds of equity or 
jastiae in the appellant’s favour. He is 
seeking on a highly tashniaal plea to evade 
the effest of a oompromise freely entered into 
by bimeelf. The facts are these. 

The parties had a dispute about aertain 
property. They referred tho matter pri- 
vately to the deeieion of four arbitrators. 
The arbitrators made an award. Cer¬ 
tain of the parties who are described as 
the plaintiffs in these procsediugs applied 
under paragraph SSOof the Seaond Sehedalc 
Civil Procedure Code, to have the award 
filed. Objeations were lodged by the defend* 
ants. It appears that after the making 
of the award one Sahibdin had obtained ^ 
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detree against the estate. Before the 
learptd Snbordinate Jndge the parties filed 
a compromise providing for the payment 
of this decree out of certain same awarded 
by the arbitrators and alio saying that 
the award should be sent back to the 
arbitrators to make up the fical account 
between the parties. The original award 
had settled the rights of (he parties but 
had not worked out the details of the 
account. The learned Subordinate Judge 
might have passed a decree at once in 
terms of this compiomi-e. If he had dene 
bo it is conceded that the decree would 
not have been open to attack. Instead of 
dciDg 10 he reDt the comprcmiie to the 
umpire to ask him to make the final 
distribution. The umpire declined to do 
ibie. By that time disputes had arisen 
and the defendants wanted to rcs'le from 
the «(iuprcmiee. The learned Subordinate 
Judge (ben prcceeded to do what be should 
Lave dore in tbe first irstance, namely, 
to make a decree in terms of the award. 
He calls it, however, a preliminary decree 
and this is the oily point in which bis 
judgment is open to question. 

A preliminary objection is taken that 
no appeal lies, the decree having been 
a decree passed by the Court with the 
consent of parties within the meaning of 
section 96, Civil Procedcre Code, In the 
compromise tbe parties prayed the Conrt 
to pass a decree in leims cf the com¬ 
promise. It is tdnitted that if tbe Court 
had passed a decree then it would 
have been a ccnsenfc decree. It seems mere 
hair-splitting to argue that because the 
defendants afterwards withdrew their consent 
section dees net apply. The parties bad 
given their consent to the deoree being 
passed and one party alone was not at 
liberty arbitrarily to withdraw. If 0. XXUJ, 
r. applies to tbe care tbe matter is 

perfectly dear. The case having been ad¬ 
justed by a lawfal agreement or compromise, 
tbe Court wes bound to pass a deoree in 
accordance therewith and a deoree so passed 
ie not open to attack. The appellant has argued 
that the compromise cannot be treated as law* 
ful, beoauie, acoording to him, tbe Court had 
no power under paragraph 20 of the Seaecd 
Schedule to medify the award. This is 
mixing up two entirely distinct matters. 
JVbetber or not the Court bad power to 
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pais a decree of a particular kind is one 
question, The right of the parties to enter 
into a compromise on tbe matters in dispute 
between thim is quite another. It has 
not been suggested that there was anything 
unlawful or improper in tbe actual terms of 
the compromise and the compromise was, 
therefore, clearly a.lawful compromise within 
the meaning of 0. XXIIJ, r. 3. The 
difficulty as to the application of 0, 
XXIII arises from the language of para¬ 
graph 20 of the Second Schedule which 
rays that an application to file an award 
shall be numbered aDd registered as 
a suit between tbe applicant as plaintiff 
and the other parties as defendants.” 
This language leaves it uncertain bow far 
it is to be deemed to be a suit for the 
purpose of applying 0. XXIII. 0. XXIII, 
r. 2, has been applied by the Calcatta 
High Court in Gauri Shankar v, Mciia 
Koer (1). Other cased on tbe same side are 
collected in the judgment of Mr, Justice 
Fawcett in Mantlal Mitilol v. Qokaldat 
Bcirji (2). There is also authority of the 
the Bombay High Court in EiraGibii v, 
Jamnahix (‘6) for the view that the words 
in eection 89 of the Code, which says that, 
save as is otherwise provided by ‘ any other 
law for the time being in force,” references 
to arbitration should be governed by tbe 
Second Schedule, are wide enough to save 
the provisions cf 0. XXIII, which, though 
confa Ded in tbe same Code as the Sohedoh, 
are not a part of it. This view was, however, 
dissented from by Mailecd, 0. J., in Manilal 
Moiil.l v. Qo'udias towji (2). 1 am disposed 
to agree with the view of Macleod, 0. J. as to 
the interpretation of section t9, but it is not 
necessary to call this lection in aid. There 
is nothing in the Second Schedule forbid¬ 
ding a compromise or adjustmant. It is merely 
that the Sohedole says nothing about it 
It is quite possible to hold without calling 
io section 89 that the policy of tbe Legislature 
in directing that applications of this kind 
shall be registered and filed as suits carries 
with it as a necessary consequence the right 
of the parlies to enter into a compromise. 
Even if 0. XXIlI, rule 3, were net strictly 
applicable I should still hold with the 

(1) 310.616. 

(2) 59 Jnd Cas, 63; 45 B 245; 22 Boui. h. B. 1043. 

(3) 19 Ind. Caa. 786; 37 B,'G39; 15 Bom. L, R, 340. 
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Punjab High Conrt in Dwarka Las v. 
Riishan Kishore (4) that where all the 
parties are agreed as to some modification 
of the original award it is quits open to 
them to embody that modification 
in a compromise and ask the Court to 
pass a decree in terms of the compro¬ 
mise. I agree with those autboii iss which 
lay down that the Court has no power 
under paragraph 20 of the Schedule to remit 
an award for re consideration, but this is quite 
a different thing from giving effect to a 
modifiaation embodied in a compromise to 
whish all the parties have consented. 1 can- 
not ree that there is anything illegal or ultra 
vires in giving effect to an agraem3nt cf this 

nature. . ... 

It haB bean suggested that section 9d (3) 
only applies when the decree was one which 
the Court oould legally pass. This may 
depend upon the nVure and extent of the 
illegality. If a Court had no jurisdiction 
over the inbjeot matter of the suit at all, 
as for instance if a Revenue Court attempted 
to pass a deoree in a purelv Civil Court 
matter, it may well be that the decree even 
thoagh pasted by consent would baa nullity, 
but where the Court is seized of ihe sabj-efc- 
mattor of the suit and the allegation merely 
is that the decree contravenes some provision 
of law other lonsideratioua would apply. 
It has been held, for instance, by the 
Privy Oounoil in Ra ah of Killikota v. 
Ohaitana Sahu (5) that no appeal lies from 
a consent decree even though the suit was 
really barred by limitation. It will also be 
noticed that the restriction suggested is not 
to be found in the language of the section. 
The object of the section is to preveDt the 
parties doing exactly what the appellant is 
doing in this case, namely, attacking what 
they have themselves agreed to. The only 
illegality alleged in this case is that the 
Court bad no power to moQ>ty the award but 
.ould only either file it cr reject it The 
modification was in fact made net by the 
Court but by the parties, but even if 1 accept 

the appellant’s argument on thm point I 
should still be disposed to bold that 
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decree was a consent decree from which no 
appeal lies. 

The only point in whish I think the Court 
below has erred is in sailing its deoree a 
preliminary decree. This means that if the 
arbitrator refused to make up the assonnt 
the Court will proceed to enter into the 
question of account itself. It has been pointed 
ont in the course of the argument that the 
application to file the award was made on a 
Court fee of eight annas only and that the 
only adjudication to which this fee entitles 
the parties is an adjudication whether the 
award has been validly made. If the parties 
require an adjudication on questions of fact 
which the award left undetermined they must 
file a suit for that purpose. 

I woald, therefore, modify the deoree of the 
Court below by striking ont the words 
“preliminary decree for partition” and sub¬ 
stituting the words “decree under paragraph 
21 of the Second Schedule of the Code of 
Civil Procedure read with 0. XXIII, r. 3 
of the came Code.” This modification will 
not be affected by the preliminary objection 
as it was no part of the compromise that the 
deoree should be a preliminary decree, As 
my finding is in favour of the respondents 
on the main question at issue I would allow 
them their costs in both Courts. 

Danielc, A. J. C.— (January 17, 1922). 
—I was under the impre # sion that 
I bad made it clear in my order of 14th 
December in this oase that as the deoree 
of the Court bilow was declared not to be 
a preliminary deoree, no further proceed¬ 
ings oould be taken in the ca?e except by way 
of execution. It has been suggested to me, 
however, that my order is capable of a differ¬ 
ent interpretat oo, and, therefore, to prevent 
misapprehension and by way of correction of 
aD accidental omission under section 152 of 
the Code of Civil Protedure, I would add to 
the deeree to be passed in the oaBe the words : 
“That portion of the partition of 30th May 
1921 which runs the award be sent to the 
arbitrators with the request that they, having 
made the amendment as above, shou!d state 
the amount found due to each person ou 
calculation and a deoree absolate be passed ia 
accordance therewith 1 w 11 not be treated as 
forming part of the decree,” 

In my view the application of 30th May 
contains two prayers: — 

(.1) That the award be modified and pars* 
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graphs 1 and 2 of the petition of compromise 
he embodied in the decree. 

(2) That the award be sent to the arbitra¬ 
tors to calculate the amount due to each 
person and that a deoree absolute be passed 
in accordance therewith. 

In my view the Court was perfectly entitled 
to give effeofc to the first of these requests by 
passing a decree in terms of the award as 
modified by consent. The scc'nd prayer was 
an.additional prayer altogether outside the 
terms of the award and was an application to 
the Court to do something whioh the Court 
had no power to do. 

Kamhaiya Lai, J. C.—(January 17, 1922). 
—This is an appeal from a preliminary decree 
prepared in accordance with an award as 
modified by a compromise filed by the parties. 
The parties claim to be the heirs of Hakim 
Aswar Ahmad, and the dispute between them 
in regai d to the distribution of the estate was 
referred to the arbitration of certain persons 
by an agieemeDfc executed by them on the 
14th June 19i0, That agreement provided 
that the distribution of the estate was 
to he effected in accordance with the 
Muhammadan Law and that the award 
was to he made within three months. 

On the 13tb September 1920 the arbitra- 
tors made an award, determining the shares 
to which each of the contending parties 
was entitled and prescribing the manner 
in which the debts and liabilities due by 
the estate were to be discharged. The 
award also dated that the jewellery, held 
by the mother of Hakim Fazal Ahmad, 
was to be treated as her property and ex¬ 
cluded from partition and that the room in 
which Hakim Anwar Ahmad used to sit 
and work as a physician was to remain with 
Hakim Fazal Ahmad without aDy right of 
transfer but it made no division or allotment 
of the remaining property. 

An application was filed by three sons and 
one of the widows of Hakim Anwar Ahmad 
to file the award, to which certain objec¬ 
tions were taken by the present appellant, 
who is one of the sons of Hakim Anwar 
Ahmad. On the 30th May 1921 an applica¬ 
tion was made by the parties, agreeing that 
a decree might be passed in accordance 
with the award subjeot to the conditions 
or modifications entered in that application 
with costs and further asking that the peti- 
tjpp of compromise might bo sent to the 


arbitrators with a direction to modify the 

award in accordance therewith and to state in 

express terms aftar an adjustment of accounts 

as to what each party was entitled to get 

and to prepare a final deoree in conformity 
with it. 

The Court below recorded the compromise 

and remitted the award to the arbitrators 
for amendment in accordance therewith but 
the arbitratoi s refused to have anything again 
to do with the arbitration, 

The object of the parties clearly wai that 
the award should be 6ent back to the arbi¬ 
trators in order that they might adopt the 
modification suggested by the parties and 
make an actual partition. When the 
arbitrators refused, the present appel¬ 
lant asked the Court below under paragraph 
15 of the Second Schedule of the Code of 
Civil Procedure tosetaiile the award and 
reslore the parties to their original position. 
The plaintiffs, however, insisted that a deoree 
should be passed in accordance with the 
award, as modified by the compromise, and 
that the further proceedings io pursuance of 
the modified award should be taken by the 
Court it3elf. The Court below adopted the 
latter course and that forms the subject of 
this appeal. 

Paragraphs 10 and 21 of the Second 
Schedule of the Code of Civil Procedure are 
intended to provide an alternative remedy 
for enforcing awards made without the inter- 
vention of a Court. The petition to file 
such an award is made on a Court fee of 
8 annas and the Court is given the authority 
iD a proceeding of that kind to enquire 
whether the matter had in fact been referred 
to arbitration and an award had been made 
thereon and whether any ground such as 
is referred to in paragraphs 14 or 15 is 
established. The Court has power after such 
an enquiry to order the award to be filed 
and to pronounce judgment in accordance 
with it, and upon the judgment so pronounced 
a decree is to follow : but no appeal lies 
from such a deoree except in bo far a 9 it might 
be in excess of or not in accordance with 
the award. Paragraph 21 does not give any 
authority to the Court to remit the award; 
but it is argued that if the Court can enquire 
iuto the grounds mentioned in paragraph 
14, it is presumable that it has the power 
to remit the award and have the defects 
fouud remedied or rectified. It has obviously 
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Do power to modify the award itself or try 
the suit, because paragraph 19 extends the 
provisions of paragraphs 12, 14 cr 15 to 
proceedings under paragraph 17 only, that 
is, to references through Court. If it has 
no* power to modify the award, it can equally 
have no power to remit the award, because 
the effect of the remission and a subsequent 
refusal by the arbitrators to re consider would 
be to drive the Court to try the suit itself, 
hut no such trial is contemplated by para¬ 
graph 21. - 

The Court can only order the award to he 
filed or refase to pass such an order. In 
Mustafa Khan v. Phulja Bihi (6) it was held 
under section 525 of the old Code of Civil 
Procedure that the Court had no power to 
amend the award or to remit it for rcoon* 
Bideration but had the power to file and 
enforce it or to reject the application. In 
Eodghinson v. McMillan (7) it was held that 
an award which was provisional or indefinite 
could not be enforced under section 525 of 
the old Code of Civil Procedure. It was 
not even remitted. In Dar,debar v. Landekart 

(8) , Thiruvengadathiengar v. Vaidinatha Ayyar 

(9) and Narting Narain Singh v. Ajodhya 

Prosad 3ingh ( 0) a similar view was taken. 
Io Kurj Lai v. fidttioart Lall (11), Linabandhu 
Juna v. Ohintamoni Jana (12) and Dhanpat 
Rai v. Kahn D>vi (Id) it appears to have 
been recognised that the Court bad no 
power to remit the award to the arbitrators, 
if any matter was left undetermined, or, as 
ths last two decisions show, to file 

an . award in part, even if that part 
was separable from the rest. In bab'tres 
Labi V. Promoia Pros id Chatter}* e IW ™ 
was held that the pre-existing law was not 
altered in this respect by the new Code. 
The language of paragraph 21 is in this 
respeot substantially the same as that oE 
section 526 of the old Code of Civil Pro- 
cedure. The old Code provided that if no 
ground such as was mentioned or referred to in 

(6) 27 A. 526; 2 A. L. J. 416; A. W. N. <190u) 86. 

(7) 2 Iud. Caa. 304; 6 A. L. J. 467. 

(8) 6 B. 663; 3 Ind. Dec. (N. a.) 896. 

(9-29 M. 303. , - n ... xt 

(10) 13 Ind. Caa. 118; 15 C. L. J. H W * N * 

(11) 48 Ind Caa. 711. 4 P. L. J. 391. 

(12) 26 Ind. Caa. 697; 19 C. W. S. 

(13) 23 Ind. Caa. 422; 30 P. It. 19 U; 31 P. L. It. 

1914: 11 P. W. R. 1914. 

(14) 19 Iud Caa. 941; 21 C. L. J. 2 -re¬ 


section 520 or section 521 was shown against 
the award, the Court should crder it to be filed 
and such award would then take effect in 
the same way as an award made through 
the Court. Paragraph 21 empowers the Court 
to order the award to be filed and to pro¬ 
nounce judgment in accordance with it and 
adds that upon the judgment so pronoonoed 
a decree shall follow, but no appeal shall 
lie from such decree except in so far as the 
decree is in excess of or not in accordance 
with the award. The last clame only con- 
templa'es oases where a decree might be 
erroneously made in excess of or not in 

cordance with the award. 

A fresh trial by the same arbitrators or 

another set of arbitrators or by the Court 
would hardly fall within the scope of such 
a proceeding. If the award is a good 
award the law gives the party in 
whose favour it is made a summary method 
of euforcisg it. If it is not a good award 
the law refuses to enforce it as such and 
leaves the parties to seek sach other remedies 
as may be open to them. 

The laarned Counsel for the plaintiffs re¬ 
spondents contends that the Court is competent 
to modify the award by consent or to remit it 
to the arbitrators, if both the parties so 
desire it. The compromise stated that the 
entire snm of Rs. LOO left for the construc¬ 
tion of a mosque and Rs. 150 out of the 
amount left fcr payment to Musimmat 
Masurna should be applied to the satisfac¬ 
tion of a oertain deoree, and it aeked that 
a dtcree m : gbt b9 passed in accordance 
with the award subject to the terms of the 
compromise and the award remitted to the 
arbitrators for modification of what each 
party was entitled to. The effect of the 
compromise to my mind was to substitute 
for a portion of the award a new contract 
but that contract cannot be enforced in a 
proceeding meant only to enforce the award 
as it stood, if it was good and valid. In 
such a proceeding, the filing of the compro¬ 
mise has the effect of stopping the necessity 
of making an enquiry into the grounds nrged 
against the validity of the award, bat the 
Court cannot give effect to the substituted 
contract in whole or in part, specially 
where that part is not separable, or remit 
the award to the arbitrators for making the 
modification desired, much less m^ke the 
modification itself, when the trbitraiorg 
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refuse to do bo. Under paragraph 15. an under paragraph 20 of tbe Second Schedule of 
award remitted under paragraph (4 becomes the Code of Civil Procedure, U08, to pais 
void on the failure of the arbitrators to a decree on an award as modified by the 
re-consider it, and the Court has to try tbe compromise filed by the parties and whether 
suit itself. If paragraphs 14 and 15 apply, an appeal lies from tbe decree so passed, 
the award became tpso facto void when tbe We accordingly refer these questions for 
arbitrators refused to modify or re consider decision of the Second Additional Judicial 
it, and the Court could not pass a deoree Commissioner in accordance with section 98 
in accordance with it as modified by the of the Code. 

•ompromiie after such refusal. Lyle, A, J. 0.—(March 18,1922).—Thefol. 

Under Beotion 96, olauee (3), of the Code lowing question of law wbioh has arisen in 
of Civil Procedure, an appeal dre^ not lie Miscellaneous Appeal No. 52 of 1921 and with 
from a consent decree but sect’on 89 lays regard to which tbe Judges composing the 
down that, save as provided by the Iodian Benoh trying that appeal differed in opinion 
Arbitration Act, 1899, or by ary other law has been referred to me under seition 98 of the 
for the time being in force, all references to Cede of Civil Procedure:— 
arbitration whether by an oroer in a suit or Is a Court competent on an application 
otherwise and all proceedings thereunder, under paragraph 20 of the Second Schedule 

shall be governed by the provisions oon- of the Code of Civil Procedure, H08, to pass 

tained in the Second Schedule. That Sche- a deoree on an award as modified by the 
dale gives a right of appeal where a decree compromise filed by the parties and does an 
is in excess of the award or not in conformity appeal lie from the decree so passed ? 

with it. Section 104 gives similarly a right The learned Counsel for the appellant 

of appeal from an order filing or refusing wished to discuss all the facta in the cess 
to file an award. Tbe Second Schedule is and to argue tbe whole appeal before me, 
complete in itself, except in regard to but in view of the terms of the reference 
matters about which it is silent or which and of tbe provisions of seotion 98 (2) of the 
are not inconsistent with it. The restricted Code of Civil Procedure I do not think that 
power given to tbe Court by paragraph 21 he is at liberty to do so. Under seotion 
cannot be enlarged by a reference to at ytbing 575 of tbe old Cede of Civil Procedure 
outride the Schedule. when the Judges composing the Beuoh differ- 

The decisions in Dicirki Das v. ed in opinion on a point of law the whole 
Eriihan Kish ore (4) and Manilal Motilal v, appeal was referred to one or more of the 
Qokaldos Botcji (2) do cot help a right sola- ether Judges of the same Court and was 
tion,. The former merely follows an eailier decided in accordance with the opinion of tbe 
decision of tbe Punjab Chief Court and majority of all the Jndges who had heard 
does not take into acccunt seotion 89 of the appeal, including those who first heard 
tbe present Cede of Civil Procedure. The it. The lawla 9 been very definitely altered 
latter deals with a reference made out of by section 98 of tbe present Code which 
Court about a matter then being litigated provides that when the Judges composing a 
in a pending suit. The compromise fi 1 ed in Benoh d’ffer in opinion on a point of law 
Court m»ght still be a gcod contract bindirg they may state the point of law u on which 
cd the parties so far as it modifies the they differ and the apptal shall then be 
award, but it cannot be enforced in this bea?d upon that point only by one or more 
proceedii g in substitution cr m .d ficaiion of of the other Jndgfs and euoh a point shall 
the award. It asks the Court to do more be deoided ac:ordirg to tbe opiu ou of the 
than it has tbe power to do. majority of the Judges who have beard the 

Theappeal should, in my opinion.be allowed, appeal including these who first heard it. 

but in view cf the circumstances, the parties As the law at present standi the whole 
ought Dot to be allowed their costs in aDy appeal is not referred but only a point of 

of the Courts. j aw ag B tated by the Bench and tbe Judge 

Kanhaiya Lal, J. 0. and Daniels, to whom tbe reference is made is at liberty 
A. J. 0.— (Jatuory 17, 1922).— In this to express an opinion on that point of Jaw 

cate wo differ cn the question whether a only. Of course reference may be xnide to 
Conrt is competent on an application the feots if it be necessary for the purpose 
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of elucidating the point of law stated in 
the reference, bat the Referring Judge is 
not, as the law at present stand*, at liberty 
to express an opinion on the fact®, or on 
any point of law oatside that stated in 
the reference. In the present case the 
point upon which the learned Jadgee com¬ 
posing the Bench have differed has been 
stated in general tsrms in the referring 
order and that being so no reference to the 
fac f s of the case is necessary or permissible. 
Section 89 of the Code provides that 

Save in so far as is otherwise provided. 

..by any other law for the time being 

in force, all references to arbitration, 
whether by an order in a suit or otherwise, 
and all proceedings thereunder, shall be 
governed Yy the prov’sions contained in the 
Second Schedule.” Paragraph 20 of the 
Second Schedule refers to an application 
for filiog an award made without the 
intervention of a Oourt and paragraph 21 
provides that: Where the Oonrfc is satisfied 
that the matter ha* been referred to 
arbiration and that an award has been 
made thereon, and where no ground such 
as is mentioned or referred to in paragraph 

14 or paragraph 15 is proved, the Ooart 
shall order the award to be filed and shall 
proceed to pronounce jadgment acoording to 
the award.” The qaestion under reference 
is whether in the case of such an award 
the power of the Court is limited to ac« 
•epbiog or rejecting the award as it stands 
or whether the Coart can accept the award 
as modified bv a compromise. The learned 
Counsel for the appellant admits that when 
an objrctioD is taken on any of the grounds 
referred to in paragraph 14 or paragraph 

15 of the Schedule the parties can c me 

to a compromise in respect of such objec¬ 
tion and the Oonrt ie boand to rej j cr« or 
accept the award in accordance with nuh 
compromise. He admits that the parties 
may enter into a compromise as to any 
qaestion which propeily arises in an ap¬ 
plication made under paragraph 20 to file 
an award bat he urges that the Coart has 
no jurisdiction to consider any compromise 
by which an award is altered c; amended. 
He urges that the Court has power only to 
accept or reject the award and its jnrisdic- 
tion cannot be extended by r.-.y agreement 
entered into between the p .i t;*:■*» He has 
referred to two rulings: &han y, 
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Phulja Bibi (6) and 8abiiree Dabi v. Promoi * 
Prosid Ohhittirw (It), but neither of these 
rulings lends any support to hie contention. 
They are merely authority for the proposi* 
tion that when an application has been 
made under paragraph 20 of the Schedule 
the Court has no power to refer the award 
back to the arbitrators, a proposition which 
is not denied by the learned Counsel for 
the respondents. The position taken up by 
the barned Counsel for the app°llaot is 
that under paragraph 21 of the Sehedule 
the power of the Oou"t is limited to 
filing or rejecting the award as it stands 
and it has no power to file an award as 
modified by a compromise and relianoe is 
placid on paragraph 21 (2) of the Sohedale 
which provides for an appeal from aoy 
decree passed in excels of or not in ac¬ 
cordance wi "ib the award. It is urged 
that if the Court has no power under the 
provisions of paragraph 21 to modify the 
award an agreement between the parties 
oaonot give it the power to do so. He 
refers to M«\ Daniel's order of the 17ch of 
Jauuary lu22 and argaec that if by consent 
of parties the Court had power to give 
effect to the first prayer mentioned in 
that order it would follow that it had 
power also to give effect to the second 
prayer mentioned in the order. This argu¬ 
ment is clearly fallacious. The first prayer 
ic merely that the award as raolifiei not 
by the Court bat by the parties the nselves 
should be filed. The Court is not asked 
to adiulica:e in aoy way but merely to 
file the award ai modified. The second 
player is that the award ehould be sent 
bank to the arbitrators with direitions to 
cibalite the amount dae to eaoh person 
and that a decree ah mil be parsed in 
acorlaooe with their finding. No ag eement 
between toe paries could operate to give 
the Court power to call noon the arbitra¬ 
tors to make a fresh award. The two 
prayers are altogether different in nature 
and it is absurd to argae that if the 
Oourt has power to grant one of the 
prayers it has power also to grant the 
other. 

The qaestion really b whother the pro¬ 
visions of r. 3 of 0. XXllI are applicable 
in the ease of an r.poiu*tioa an let* para¬ 
graph 20 of theSihedale to have an award 
filed. The learned Counsel for the appel. 
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lftnt argues that this rule being one 
of the general provisions of tbe Code is 
not applicable, because it conflicts with tbe 
special provisions of paragraph 21 of tbe 
Schedule in to much as, if applied, it would 
operate to enlarge tbe powers of tbe Court 
fcxpresily elated in that paragraph. With 
this view I am unable to agree. The Second 
Schedule of the Cede contains special pro¬ 
visions governing arbitration proceedings but 
it is as much a psrt of tbe Code as 0. 
XXIII, r. 3. It is not exhaustive and must 
be read with tbn fiber provisions of tbe 
Code, for example in order to enable the 
Court to decide whether any ground 6uch 
as is referred to in paragraph 14 or para* 
gfaph 15 is proved the procedure prescribed 
by the Code must be followed. And tbe 
provisions with regard to appeals from 
orders passed in arbitration proceedings are 
contained not in the Second Schedule but 
in section 104 of tbe Code. Paragraph 20 
of the Schedule provides that an appli* 
cation to have an award filed “shall be 
numbered and registered as a euit,” and 
that being so it seems to me that all pro* 
•eedings in suits allowed by the Code which 
do not require adjudication by tbe Court 
oan be faken on euch an application. A 
Court cannot of its own motion or ly ad¬ 
judication modify tbe award but where 
there is a lawful agreement between tbe 
parties modifying the award the Court is 
bound to recognise such sd agreement and 
to pars a decree Id accordance therewith, 
Had it been intended that r. 3 of 0. XXIII 
shonld not be applicable to cises rrgtstered 
as soits under paragraph 20 of tbs Second 
Schedule we shonld have expected an express 
provieion to this effect in tbe Code just in 
tbe same way as by r. 4 of 0. XXIII it has 
been deolared not, to be applicable to aDy 
proceedings in execution of a decree or order. 
There is authority for the proposition that 
the provisions of 0. XXIII, r, 1 are 
applicable to tuch proceedings in Gauri 
Shankar v. Maida Eoer (l), and there is 
direct authority for tbe proposition that the 
provisions of 0. XXIII, r. 3, are also 
applicable in Dwarka Das v. Krishan Kishore 
(4). Where an application for filing an 
award made without the interveotion of the 
Court has been made aod a compromise 
jnbsequently entered into between the parties 
it eeexuB absurd (o hold that the Court to 
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which the application is made is bound to 
ignore the compromise and to pass a decree 
in terms of tbe original award if that award 
is not defective on any of tbe grounds men¬ 
tioned in paragraph 14 or paragraph 15 of 
the Schedule. This would be tbe result of 
holding that the Schedule was complete 
in itself and that the provisions of 0, 
XXIII, r. 3, were not applicable to such pro* 
ceedings. 

It is admitted by the parties that if the 
Couit can pass a decree on an award as 
modified by a compromise filed by the parties 
no appeal wonld lie from a decree so passed 
except in so far ai the decree was in exoees cf 
or not io accordance with the award ae 
modified by the compromise. My answer, 
therefore, to the reference is that a Court is 
competent on an application under paragraph 
20 of the Second Sobeiule of the Code of 
Civil Procedure to pass a decree on an award 
as modified by a lawful compromise filed by 
the parties and that from a decree so passed no 
appeal lies except in so far as the decree is in 
excess of or not in accordance with the award 
so modified. 

Let this opinion be laid before tbe Bench. 
Kanhaita Lal, J.C, and Lilt, A. J. 0, 

(March *29, 1922.)—In view of the opinion 
obtained under section 98 of the Code of 
Civil Procedure we modify the decree of 
the lower ^ Court to the extent that for 
the werds preliminary decree for partition” 
the words deoiee under paragraph 21 
of the Second Schedule of the Code of Civil 
Pncadure read with rule 3 of 0 XXIII 
of the same Code” shall be substituted and 
that that portion of tbe petition of tbe 
SOfch of May 1921 which runs “and that 
the award be sent to tbe arbitrators with the 
request that they, having made the amend* 
mentas above, should state the amount found 
due to each person on calculation and a deoree 
absolute be passed in accordance therewith” 
shall not be treated as forming part of 
the deoree. The respondents will get their 
costs in both Courts, 
w. c. A. 

Lower Court's decree modified. 
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BOMBAY HIGH CODRT. 

Civil Extraordinarj Application No 35 

cp 1921. 

JuV 1,1921. 

Fresent;— Sir Norman Matleod, Kr. t Chief 
Juafiie, and Mr. Justice Shah. 

UTTAMRAM YITHALDAS— Plaintiff 

—Applicant 

terms 

THAKORDAS PARSHOTTAMDAS— 

Defendant—Opponent, 

Civil Procedure Code (Act V of 1908), 0. VI, r. 14 - 
Plaint signed and presented by servant of plaintiff — 
Authority of servant not proved-Suit dismissed — 
Application to High Court—Extraordinary jurisdiction. 

Plaintiff sued to recover a certain sum -of money 
from the defendant. The plaint was signed by an 
unauthorised servant of the plaintiff instead of by the 
plaintiff himself. When this fact came to the notice 
of the Court, it dismissed the suit. The plaintiff 
moved the High Court in the exercise of its extra¬ 
ordinary jurisdiction: 

Held, setting aside the decree of the lower Court 
0) that if the plaintiff had applied to sign the 
plaint and present it on the day of the dismissal of 
the suit, he should have been allowed to do so ; 

(2) that he should be given the opportunity now 
of having his suit considered as if it was bled on the 
day of its dismissal subject to the question of 
limitation. 

Application nrcUr Extraordinary Jurisdic¬ 
tion agaiDAt ihe decision cf the First Class 
Snbordir a*e Judge, at Surat. 

Mr. 0. N. Thakor, for the A ppliiaot, 

Mr. M. B. Da ie, for the Opporenfc. 

JUDGMENT. — T< e plaintiff sued to recover 
the balance due in Sambafc 1973 from the 
defendant and the price of goods supplied 
in Sambats 1973 and 1974, and for a 
further t mount of Rs. 35 odd. The plaint 
was Erst presented on the 23rd October 
1920 signed by Yithalda?, a servant of the 
plaintiff, while the Vakilpatra of the 
Yakil was also signed by Yithaldas. When 
these facts came to the notice of the Judge 
on the 3rd Deoember 1920, he found that 
the plaint was not properly signed ar.d Dot 
properly presented by the plaintiff, and that 
the Pleader presenting the plaint was not 
duly authorised, and, therefore, dismissed 
the 6uit with C36ts. We think he was right 
in holding that the plaint was not duly 
presented and not duly sign'd, ai the 
plaintiff made no effort to Drove that 
Yithaldas was his recognised -.'.gent trading 
on his behalf while he was away from the 
juindiclion. But we think that if the pi untiff 
had applied to be allowed ; o sign the 
plaint and present it on that day, 
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he should have been el,Wed to do so. 
iheo, of oourse, the question 9 f limitation 
wonld arise. We have nothing to do at 

present with that. So that to that extent 

the Role will be made absolute, the de.ree 
dismissing the enit will be set aside and the 
plaintiff will have an opportunity of having 
his suit eoniidered aa if it wrs fi| ad 0D the 3rd 
Dsosmoer 1920. The plaintiff mint piy the 

costs up to date.- p 9 * 6 

C* A# 

Fu'e marie obsolu'e . 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

bicoxD C.vil Afpul No. 229 of 1921 

December 23, 1921. 

k'xZ'tt A7f a . D r d “ Kanha ' ya Li, < J- C. 

K.4NHAI L4L ano OTHERs—Ptuxnjjj 

—Appellants 

verms 

RAM RAT4N AND ANOTHSR-DeFSNDANTS 

. r —Respondents. 

Hindu Law—Gift from father—Pronertv i 

self.acquired in hands of donee. * V ' whether 


rSiliSs 

obtained by virtue of a gift from fhp f n, P ro perty 

father or great-grandfatC Zuld l 

z *~ 

hi^thout detriment to 

Appeal against the de.ree of the Distri.t 

0..!. d.,. d t „.l8.h h kb“ 

Mr. Adilya hrnad, for the Appeliant,. 
ent N; i ar 4iV ‘ WarfaU3 ' for Res POnd. 

mmm 

the said share made by their father, Ajadbif 
in favour of R* m Rattan ,, a . ’ 

sus siMrS 

ffte ix 

exolusive property of ^ ^ 
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gales in question had been made for legal 
necessity and for the benefit of the family. 

Toe Court of first instance found that the 
property in question was the self-acquired 
property of Ajudhia, having been obtained 
by him by virtue of a gift made in his favour 
by his brother, Sirju; that the sa’e deed 
of the 23th August 1911, was binding on 
the family and that Rs. 166 out of the sale- 
deed of the 2nd September 1912, were taken 
for legal necessity. The lower Appellate 
Court upheld the view that the property 
comprised in the two sale-deeds was not 

ancestral. 

It appears that Fakir, the father of 
Ajudhia, was the owner of an 8-annas share 
in the village Dbondhupur. tie had four 
eone, Bhagan, S*rju, Ajadhia and Mathura. 
Mathura died in his lifetime, leaving a son, 
Jhingnr. Fakir got mutation of names 
effected in his lifetime in respect of his 8- 
annas share in favour of his three sons, 
Bhagan, Sarju and Ajudhia, and his grand- 
son, Jhingnr, in equal portions. In the 
hhemt prepared for 1315 Faeli it was resited 
that mutation of names was effected in 
pursuance of an oral gift <Exhibit A 22). 
Ajudhia thus became the owner cf a 2-annas 
Bhare. On the 22nd July 1910, Sirju made 
ft gift of 8-pies out of his 2-annai share to 
Ajudhia (Exhibit A-4). The total share of 
Ajudhia thus amounted to 2 annas 8-pies. 

On the 27th September 1910 Ajudhia 
sold a 4-pies share to Lacbman, describing 
the same as bis ancestral and self-acquired 
property (milhiat maurusi wi piiia kar a 
khui) (Exhibit 12). The rale was stated 
to have been made to pay certain prior debts 
and for other Deoessary expanses. On the 
26 1 h August 1911 ha sold another 4 pies 
share to a person cam id Ram Rattan, dea* 
cribiDg himself as the owner and pojaeasor 
of the same without any speoiBcation as to 
the manner in which be had acquired his 
title (Exhibit A 1). The sale was s'ated 
to have been made for hie personal necessity 
{zaruratkhud). Oo the 18th October 1911 
he sold another 6-pies share to certain 
persoD6, describing himeelf as the owner and 
possessor of the same without specifying 
how he bad ch ained the same (Exhibit 10). 
That sale wjs stated to have been mar'e 
ior ihe purchase of certain prop:r.'y aiid 
for other nocts ary exoeDS89. On the 22od 

May 1912 he again sold a 5-pies share 


to! the same persons, describing it in the 
same manner (Exhibit 11). No nesessifcy 
wag mentioned for the sale. On the 2nd 
Saptembar 1912 he soli a 2 pies share to 
Ram Rattan without specifying how he had 
acquired it or mentioning the necessity for 
the sale (Exhibit A 2). He had thus sold 
1-anna 10-pies out of his 2 annas 8 pies 
share. The validity of the a ilea of the 26 th 
August 1911 (Exhibit A 1) and the 22nd 
Septembar 1912 (Exhibit A-2) ia now in 
question. 

It is well settled that, in the absence of 
any express limitation or oondition to the 
contrary, all property obtained by gift or 
devise becomes salf-asqiired prop?rty in the 
hands of the donee or devisee. Consequently, 
any property obtained by virtue of a gift 
from the father, grandfather or great-grand¬ 
father would be self-acquired property in the 
bands of the don36, if it was not ancestral 
property in the hands of the donor or was 
acquired by him without any detriment to 
the joint estate, In Bax Ditoali v. Patel 
Bechardae (1) it wag held that where a 
property was given jointly to two persons 
living as members of a joint Hindu family, 
each donee took an interest in the property 
which parsed to his heirs at his death, and 
not to the other doDee by survivorship. In 
Kishorx Dubain v. Jf undr a Dubain (2) it was 
similarly held that where a gift was made 
in favour of several persons living jointly 
it did not fellow that they took euoh prop¬ 
erty as joint property. 

The gift in this instance is described ag 
oral but a§ it is paid to have b:en made 
before 1316 Fasli in favour of several donees 
who accepted the same and moieeded in 
obtaining mutation of names in their favour 
and retaining possession so loDg, eush defect 
as mig it origioaliy have existed owing.to the 
absence of a valioly executed and registered 
deed wagperfec:ed by the length of possession 
retained by them, 

By the same oral gift the other members of 
the family were giv^n a 2-annas share each. 
It is admitted that the entire 8 annas share 
was acquired by Fak : r by purchase from 
certain persona in 1873 and was hii aelf- 
acquired property. The 8 pies share obtain¬ 
ed by Ajudhia under a gift made by Sarju 
was similarly self-acquired property in the 

0) 26 B. 445; 4 Bom. L. R. 102. 

10 lnd. Cas. 6tioj S3 A. fiWj 8 A. L. J.}7o7, 
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hands of Adjndhia. The plaintiffs have, there¬ 
fore, no right to question the sales effected 
by their father of property which he bad ob¬ 
tained in the manner aforesaid from his 
father and brother. 

It is unnecessary to determine whether the 
8-pies sbare sold formed part of the property 
obtained by Ajudhia from his father or 
represented the share which he had obtained 
by gift from his brother. 

The appeal fails and is dismissed with 
costs. 

H. K. 

Appeal dismissed. 


CAL3UTTA HIGH COURT. 

Lkttibs Patent Appzal No. 49 of 1920. 

August 18, 1921. 

rresent:—Justioe Sir Asutosh Mcokerje?, 
Kt., and Mr. Justice Panton. 

ISHAN CHANDRA BAK3HI— 
Plaintiff—Appillant 
versus 

SEFATULLA SIKDAR and others — 
OfFii'DiNTH—R espondents. 

Bengal Tenancy Act (VIII of 188fiJ, se. 16P, 161, 
167 — Adverse possession —“ Encumbrance ”, meaning of 
— Construction of Statutes— Courts to follow long 
established decisions. 

The word “encumbrance” in sections 169 and 
161 of the Bengal Tenancy Act includes statutory 
title and interest acquired by a trespasser by adverse 
possession of a part of tho lands of the defaulting 
tenure or holding, and such an encumbrance cannot 
be annulled in any manner other than what is pro¬ 
vided in section 167. [p. 222, col, 2.J 

(.Case-law considered.) 

Where an Act of Parliament has received a judicial 
construction, putting a certain meaning on its words, 
and the Legislature in a subsequent Act in pari 
materia uses the same words, there is n presumption 
that the Legislature used these words intending to 
express the meaning which it knew h id been put 
upon the same words before, anrl unless there is some¬ 
thing to rebut that presumption, die Act should bo 
so construed even if they were such that they might 
originally have been construed otherwise [p. ^22, cols. 
1 & 2] 

Mersey Docks and Harbour Board v. Cameron , '18*541 
11 H. L. Cas. 443 at p. 48 >; 2U O. B. (N ot>; 36 L J. 
M. C. 1| 11 .lur. (N s. 743; 13 \V K 10 >9: 11 E. R. 
1406: J 2 L, J. in. 80 4t3;H5R. A. 2 .5; 14 E. R. 1024, 
applied, 


Ruckmaboye v. Lulloobhoy, 6 M.I, A. 234j 8 Moo. P. 
C. 4 ; 1 Sar. P. 0. J. 42-; 18 E. B. 884; 14 E. R. 2; 97 
R R. J, Campbell , Ex parte, Cathcart , In re, 1870* 6 
Ch App. 703 23 L. T. 289; 18 W.R. 106 .referredto. 

Courts should be reluctant to dissent from the 
view expressed in long established decided cases, 
Lp. 222 , col 2 ] 

Young v. Robertson , f 1862» 4 Macq. 314 at p. 345; 
8 Jur (N. s.» 825: 131 R. R. 788, Owners of Steamship 
Mediana v. Owners, Master and Crew of Lightship 
“ Comet'\ (1900) App Cas. 1)3; 69 L. J. P C. 36; 82 
L. T. 95- 48 W. R. 398; 9 Asp. M. C. 41; 16 T. L. R. 
J94, Kreglinger v. Hexo Patagonia Meat Cold 
Storage to Ltd, ( 19»4* A. C. 26 ; 83 L. J. Ch. 79; 
109 L. T. 802; 58 S. J. 97; 31 T. L. R, 114, relied on. 

Letter* Patent Appeal against the decree 
of Mr. Justice Newbonld dated the 11th of 
May 1920, in Appeal from Appellate Decree 
No. 1580 of 1918. 

FACTS appear frem the judgment. 

Babn Surendra Chandra Sen, tor the 
Appellant.—The question fer yonr Lord- 
ships’ consideration in this appeal is whe¬ 
ther the title by adverse possession acquired 
by the defendants against the tenants ia 
an incumbrance within the meaning of seoticn 
159 of the Bengal Teoaroy Act. My sub¬ 
mission is that aa soon as the statutory title 
by advene precession against the tenants 
was complete, the adverse possessor berame, 
in reality, a co-owner of the tenants and in 
such oirenmatanees the question of encum¬ 
brance or no emumbracce hardly arises. 
The interest of a co owner cannot be 
characterised es an encumbrance upon the 
interest of another co-owner. The term 
‘encumbrance’ implies that the interest of 
the holder cf the encumbrance is inferior in 
degree to that of the owner. But the 
interest of the adverse possessor, when it baa 
ripercd by prescription, is of the same 
nature as that cf the true owner and is, 
therefore, Dot an enocmbraEoe upon the 
interest of the true owner. Refers to Kumar 
Kalanand Sirgh v. Syed Sar fat Hossein (l), 
R f him ud Din v. Ehabonoana Debya (2), Bat - 
kvniha Nath Rai v. Busanti human Last (i) 
Aitar AH v. Brojendra Bishore (4), Jitendra 
Kumar Pal v. Mohtndra Chunira Sarma (5) 
and Mohim Chandra Deb v. Byare Lai Das (6). 

(1) 12C. W. N. 628. 

(2) 1 Iud Cas 8 J• 13 C. W. N. ^07. 

(3 34 Ind. ( as 946; 23 C. L. J. 164. 

( 4 ) 5-7 Ind ( as 262; 2-1 (\ L. .1. 60. 

(5'37 Ind. Cas. 230, 21 C. L. J. 62. 

(*>i 30 Ind. Cas 2l3j 25 C. L. J, fip. °] n v/ S 
537; 44 C. 412. ' * * * 



[18S2 


220 INDIAN 

f 

19H1N CHANDRA BAKSHI V. 81 PAT DLL A SIKDAR, 

Baba Batinta Kumar Boss (with him Baba 
Situram Batteries), for the Rsspoadents.— 
Having regard to the long line of decisions 
as to the meaning of the term ‘‘eninm- 
branes,” it is now too late for my learned 
friend to contend that the statutory title of 
the adverse possessor is not an incumbrance 
within the meaning of section 159 of the 
Bengal Tenancy Act. This term does not 
find a phce for the first time in the Bjngal 
Tenancy Act and has be an used by the Indian 
Legi9la‘nre more than once in the statutory 
provisions in a well reoognised sense. See 
Qa'iul Bagdi v. Debenira Nith Sen (0. See 
also Moiiuidi Bisioan v. hhan Ohandra Das 
( 3) and Kalikonanda Mukherjee v. Bipro 
Das Pal (9). The word ' iooambrance” as 
need ia sections 159 and 161 of the Bengal 
Tenancy Act bas been interpreted, by a 
long series of decisions, to include the 
statutory title acquired by a trespasser 
by alverse possesiim. See A loizuddi 
Btiuns v. hhan Ohandra Dat (8), Qohul Bagdi 
v. Vebendra Nath Sen (7), Arsadulla v. 
Munub Alt (10), Bhuan Ohandra Ohoih v. 
Srakanti Banerjee (11), Saftck Ohandra v. 
Munjimali Debt (12), Monmolha Nath Mitter 
V, Anath Bundhu h al (13). 

Baba Surendra Ohandra Sen replied. 

JUDGMENT,—This is an appeal under 
clause Id of the Liters Patent from the 
judgment of Mr, Justice Newbcull in an 
Appeal from Appellate Decree in a suit for 
recovery of possession of land on deolaratioa 
of title. The plaintiff claimed the disputed 
land as incladed in an occupancy hold* 
ing held by one Biswambhur Baksbi at 
an annual rent of Rs. 6-4-0 under the 
Sinha Rays who were tenure holders under 
the Raja of Dighapatya. The occapancy bold- 
ing was sold in 1900 in execution of a detree 
for arrears of rent, when it was purchas¬ 
ed by one Prosanua Chandra Bhattaobarjya. 
His representatives made defanlt in the pay¬ 
ment of rent, and the ottupancy holding 

(7) n Tud. Oas. 453; 14 C. L. J. 136. 

(8) 7 Iml.Caa. 849; 15 C. W. N. 706; 13 O. L. J. 

293. 

(9/ 26 Ind. Cas. 436; 21 C. L. J. 235; 19 C. W. N. 

18 at p. 20. 

(lUj 11 lnd. CuH. 349; 16 C. L. J, 539; 16 O. N. 
831. 

( 11 ) 33 Iml. ('as. 957; 23 C. L. J. 485; 21 C. W N, 

) r>=»: 45 C. 756. 

,12; 15 Ind. Oas. 869; 17 C. VV. N. 310. 

(13; Cl lud. Cas. 409; 25 C. W. N. 106. 
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was again sold in execution of a decree 
for arrears of rent on the 23rd April 1913 
when it was purchased by the landlords 
themselves. The plaintiff took settlement 
from the landlords on the 24th February 

1915, but was unable to obtain possession 
of the disputed area. The result was the 
institution of this suit on the 10th January 

1916. The defendants resisted the claim 
on the ground that the trait in suit never 
formed part of the ociupansy holding held 
by Biswambhur Bakshi under the Sinha Raya 
aod was in reality included in a tenancy 
held by Biswambhur Bakahi and Gobinda 
B-ikihi at an annual rent of R^. 9-4-0 payable 
directly to the Raja of Dighapatya. The 
question consequently arose, whether the 
disputed land was included in the tenancy 
of Rs. 6-4-0 hell by Biswambhur Baksbi 
under the Sinha Rays or in the tenancy 
of Rs, 9-4-0 held by Biswambhur Bakehi 
acd Gobinda Bakshi under the Raja of 
Dighapatya. The Trial Court answered 
this question in favour of the plaint¬ 
iff and decreed the snit. Ou appeal the 
Subordinate Jadge did not determine this 
question, but held that, on the assumption 
that the laud was included in the teoancy of 
Rs. 6-4-0 held ly Biswambhur Bakibi under 
the Sinha Rays, the defendants and their 
predeiessors had acquired a tills by adverse 
possession which constituted an inoombarance 
and oould have been, but had not beer, annulled 
by the grantor of the plaintiff uoder section 
167 of the Bengal Tenancy Act, read with 
section 159. The Subordinate Judge found 
upon the evidence that, on the 21st May 18 6 
one Abinaeh Chandra Bhattaobarjya, in 
execution of a mortgage decree held by him 
against Biswan bhur Baksbi and Gobinda 
Baksbi, purchased their tenancy of R 9 . 9-4-0 
under the Rija of Dighapatya, that on the 
29th November 1898 the purchaser trans¬ 
ferred the tenancy to Harinath Mooksrjae 
(one of the defendants in this suit), and 
that, since the mortgage sale of 1896, Abinash 
and thereafter Harinath had been in posses¬ 
sion of the disputed land as inoluded in the 
tenancy of Rs. 9-4-0. The Subordinate 
Judge further found that neither Pro- 
sanna Ohandra Bbattacharjya nor his 
succeesors-in-interest ever possessed the land 
as included io the tenancy of Rc. 6*4-0 held 
by Biswambhur Bakshi under the Sinha 
Kayp. On these finding?, the Subordinate 
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Judge held that the defendants had ac¬ 
quired a g°od title by adverse poaiesaion 
from 1900 when Prosanna Chandra Bhatta* 
charjya became the purchaser at a rent- 
Bale- till the 23rd April, 19.3, when the 
grantors of the plaintiff purchased at another 
rent-sale. The question thus emerged for 
consideration, whether the statutory title 
by adverse possession acquired by the 
defendants against the tenant for whose 
fault the holding of Rs. 6-1-C was brought 
to 6als, was an incumbrance within the 
meaning of Beclion 159 of the Bengal Tenancy 
Act which the purchaser at the rent-sale 
was competent and bound to annol in the 
prescribed method, namely, in the manner 
directed in section 167. The Subor¬ 
dinate Judge answered this question in the 
affirmative, and his view has bsen approv¬ 
ed by Mr. Justice Newbould, as sup¬ 
ported by a long line of decisions in this 
Court. 

The term “ encumbrance ” was not in. 
trodcced for the first time in the Bengal 
Tenanty Aot, but, as was pointed out in 
Oakul Bagdi v. Debemlra Nath Sen (7), had 
been repeatedly ufed by the Indian Legis¬ 
lature in a well-recognised serisa in the 
statutory provisions of our land-law and 
rev6nue-law. In Lukhmetr Khan v. Collector 
of Eajshahye (14) section 27 of the 
Revenue Sale Law, 1841, which pro¬ 
vided that a purchaser cf an estate sold 
for the recovery of arrears of revenue due 
thereon would acquire the estate free from 
all incumbrances imposed thereupon after 
the time of settlement, was interpreted to 
signify that the interest acquired by an 
adverse possessor was an encumbrance. The 
same phraseology was reproduced in section 
26 of the Revenue Sale Law, 1645, and was 
similarly interpreted in Ram§unkur v. Be joy 
Qovind Boral (15). Section 37 of the Revenue 
Sale Law, 1859, reprodaces the same phrase¬ 
ology and has been repeatedly construed in 
the same sense: Ooluck Monee v. Huro Chunder 
(16), Thakore Dass v. Nubeen Kishen (17 ), 
Narain Chunder v. Tayler (18), Karmi Khan v. 


Bf ojoNath Das (19), Moizudi Eiswas v. Man 
Chandra Das (8). A similar question has arisen 
upon the eonatrustion of se.tion 11 of the Patni 
Regulation, 1819, and it has been frequently 
held that the mtorest asquired by a trespasser, 
who has been in adverse possession of part 
of the lands of the taluk for the statutory 
period is an mtumbrance that has amned 
upon it by the act of the defaulting patnidar : 
Khantomoni Da,i y. Bijoy Ohand (20), Qopendro 
Chunder y. Mokaddam Hotiein (21), 1Suffer 
Ohandra Pal y. Ra;endn Lai Gosttami (22) 

t V0 ‘% $ U T r , .? aa0re v - Rahhal Ohandra 
barker (23), Kalikonanda Mukherjee y. Bipro 

Bas Pal (9). When we turn to eeetion lo of 

the Sales of Under-Tenures Ast, 1865 we 

meet with a similar protision which’ has 

been construed in a like manner ; Mahomed 

Askar y. Mahomed I iasuck (24). The same 

principle was applied by Sir Barnes Peascok, 

U A, m the cane of sales under section 105 of 

the cengal Rent Law, 1859 ; Womesh Ohander 

Goofto v. Raj Narain Boy (251. A similar view 

TO TTeT A with tosestiona 

70 and 71 of the Assam Land and Revenue 

Regulation, 1886, Mahomed Rasim y. East 

Lath Ghote (26), Aptar Ali y. Brojendra 

Ei,hare Roy (27) This is supported by the 

de«ision of the Judicial Committee in Surja 

lT(m 2 Va -? ahadur '- Sarat Ohandra 
(28), where it was ruled that the period 

of limitation for adverse possession against 

the perchaeer at a sale for arrears under 

he Revenue Sale Law, 1859, only sommen.es 

o run from the date of the sale. Tie 

£"* ? t T’ at ‘ be tima wb ™ the 

8 Tenanty Act was passed, the term 

lncumbranae ' had a well-recognised mean 

;ng ru connection with provisions iu St“ut« 
m pan mater,a. It is equally in.ontestable 
*’ Sma ° th ® Beasal Tenan.y Act came 

into operation, the word “ in.umbranca ” aa 


(14) (1851) Bong. 3. D. A. 116; 11 Inch Doe. (o. a.) 
890, 

(15) (1862) Beng. S, D. A. 824; 12 Inch Dee. (o. s.) 

641. 

(16) 8 W. R. 62. 

(17; 15 W. R. 652. 

(18) 4 C. 103; 3 C. L. R, 161; 2 Sliomo L. R. 78; 2 
lh<\. Dec, (n. a.) 07. 


09) 220.244; II Ind. Dec (v , \ \k± 

ml 21 C ?0> : D n°- (N - 80 968 ' ' 

ml 25 c Jar 1? }°J-Z ec ix - *■> 

13 9nd b«. (k. s.i ns, 

14 C. W. N. 4S7 M ' iS ‘ 11 L ' J- 309; 37 322) 

UO 22 w. RUl 3 . 

(25) 10 VV. B. IS. 

(26) 26 C. 194; 3 0. W \ ion n r i r, 

729. ' V * ** 10< * 13 M.Dec. (s. 8 .) 

f- S“ 5 ' 1I9 < 30 c - L J- 210. 

m° °i j » C. ;v. 
U914) M. IV. N. 75 7i '16 Bom 0 .)^' 
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need in sections 159 and 161 has been inter¬ 
preted to include a statutory title and 
interest acquired by a trespasser by adverse 
possession of a part of the lands of the 
defaulting tenure or holding : harmi Khan v. 
Bro o Nath Das (19), Moteuddi Biswas v, 
Ishan Ohandra Das (8), Qokul Bagdi v. De* 
beudra Nath Sen (7) Arsadulta v. Munseb 
Ali (10), 8atish Ohandra v. Muniimali 
Debt (12), Rhumn Ohandra Qhoih v. 
6 rakanta Banerjee (11), Monmotka Nath 
Mitte' v. Anath Bunihu Pal (13), We have 

bean pressed to bold, however, that the view 
which has obtaiaed in this Court £ or well- 
nigh seventy years as to the meaning of 
the term “inoimbrar.ee” b erroneous and 
is not bg’ctlly reconoileable with the 
poeilim maintained in Kumar Kalanani Singh 
V. Syei Sarafai Hostein (1), Rahin*ud-Din v. 
Bhabagana Debya (2), Baikuntha Nnti R ii 
V, Eascin'a Kumiri Dasi (3), Aftar Ali v. Bro- 
iendra Kishore (4), Jitendra Kurur Pal v, 
Mohendra Chandra Sarma (5) and Mohim 
Chan ra Deb v. Piyare Lai Das (6), namely, 
that the adverse possessor, when his title 
has ripened by prescription, bstomes in 
egssnca a oo-owner of the estate, tenure or 
holding, as the case may b?, and his interest 
cinnot logic Ally be deemed an incumbrance 
on the ownership. It need not be disputed 
that the matter, were it res Integra, would 
be open to serious argumsnt, a?, indeed, is 
indicated by the observation of Lord 
Phillimore in Bipradcs Pal v. Kamini 
Kumar (29), where the Judicial 
Committee affirmed the decision in Kali- 
honanda A lukherjte v. Bipro Dai Pal v9). 
But in the well-known words of Mr. Jnation 
Holmes (Common Law P. 1), the life of 
the law is not logic bat experience. As 
pointed out by Blackbaro, J, in Mersey Docks 
ani Harbour Board v. Oameran (30), where an 
Aot of Parliament has received a judicial 
constroction, potting a certain meaning on 
its word?, and the Legislature in a sub- 
eequent Act in part materia US33 the same 
words, there is a presumption that the 
Legislature UBed those words intending to 
express the meaning which it knew had 


(29) 66 hid. Cas. 674;M. L. J. 698; 16 L. W. 180; 
80 M. L. T. i33 ; 26 C. W. N. 465; 49 C. 27; 4 IT. P. L. 

a '(30) (18 4 11 U. L. Cas. 443 at p. 4^0; 20 C. D. 
(N. e .1 56; 35 L. J. M. C. 1; U Jur. in. b.) 7 6; 13 W. 
K. 1069; 11 E R, 1405; 12 L, T. (nb.) 6*3; 14o R. R. 
N5; 144 E.R. 1024, 


been put upon the same words before, and, 
unless there b something to rebut that 
presumption, the Act should be so construed 
even if they were euib that they might 
originally have been construed otherwise. 
To the 6ame effect are the observations of Sir 
John Jervis, C, J., in Euckmaboye v. Lulloo - 
bhboy (31) acct of James, L, J. in Campbell , 
Ex parts, Oathcart , Inrt (32). We are further 
of opinion that the case before ns belongs to 
that class where the Court should be re¬ 
luctant to dissent from tbe view expressed in 
long established decided cases and thereby 
not only to unsettle the law but also to 
endanger the security of property and title, 
—dangers which are not ssiociated with 
changes brought about Vy legit 1 itive interven¬ 
tion : Young v. Eobettson (33), Owners of 
Steamship Mediana v. Owners , Master and 
Orew of Lightship “ Oomet ” (34), Kreg • 

linger v. New I’alagonia Meit Oold Stor¬ 
age Co. (35). We hold accordingly, iu concur¬ 
rence with Mr. Justice Newbould, that the 
word incumbrance, as used in sections 159 
and 161 of the Bengal Tenancy Act, includes 
statutory title and interest acquired by a 
trespasser by adverse possession of a part 
of the lands of the defaultiog tenure or 
holding and that such encumbrance cannot 
be annulled in any manner other than 
what is provided iu section 167. 

Tbe result is that the deoree made by 
Mr. Justice Newbould is affirmed and this 
appeal dismissed with costs. 

B. N. 

Appeal dismissed , 

(31) 5 M. I. A. 234; 8 Moo. P. 0. 4; 1 Sar. P. C. J. 
423; 18 E. R. 834s 14 E. R. 2; 97 R. R. 1. 

(82) (1870) 6 Ch. App. 703; 23 L. T. 289; 18 W. R. 
1066. 

(33) (1862) 4 Macq. 314at p. 345; 8 Jur. (n. 8.) 825; 
131 R. R. 788. 

(34; (1900) App. Ca B . 113: 69 L. J. P. C. 3">: 62L. 

T. 95; 48 W. R. 398; 9 Asp. M. C. 41; 16 T. L. R. 194. 

(35) (1914) A. C 26; 83 L. J. Oh. 79; l09 L. T, 802; 
68S.J. 97; 30 T. L. R. 114, 
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BA9HTH HDSAIN V. OHxNDRAPAL SINGH. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Oivu, Appxal No. 55 of 1921. 
January 10, 1922. 

Pretent : — Pandit Kanhaiya Lai, J. 0. 
BASHIR HUSAIN ahd otjeri— 
Plaintiffs—Appellants 

• t ersus 

OHANDRAPAL SI.iGH and another — 
Dafe#d*kt*—Rbcpocdentj. 

Pactum valet— Mortgage —Foreclosure proceedings — 
Voluntary surrender by mortgagor of equity of redemp* 
tion—Mortgagee in proprietary possession for great 
length of time—Redemption, suit for , on ground of 
dejects in foreclosure proceedings and surrender , 
maintainability of—Adverse posses*ion. f plea of , bj 
mortgagee. 

A mortgagee applied for foreclosure under Bengal 
Regulation XVII of IdUb but the case was consigned 
to the reoords before the period of one year’s grace 
usually allowed for payment had expired Subse¬ 
quently, when the mortgagee was contemplating the 
filing of a suit for proprietary possession of the mort- 
gaged property, the mortgagor voluntarily gave him 
possession and got mutation effected in his favour. 
The mortgagee remained in possession of the 
property for a number of years when the plaintiffs 
filed a suit contending that the surrender was not 
valid for want of registration and that they were 
entitled to redeem the moitgage on payment of the 
amounts due thereon: 

Held, (»• that the subsequent proceedings taken by 
the mortgagor to deliver possession and get mutation 
effected in favour of the mortgagee operated as a 
surrender by the mortgagor of his equity of redemp¬ 
tion in recognition of the validity of the previous fore¬ 
closure proceedings ; [p. 224, col, 2.] 

»it that even if there was any defect in the 
original foreclosure proceedings, the mortgage could 
not be treated as subsisting and the transaction 
re-opened after the lapse of a large number of years 
from the date when the equity of redemption was 
surrendered; [p 221, col. 2.j 

'lit that even if the rights conferred by the 
private settlement were defective and inchoate or 
legally insufficient for the extinction of the equity 
of redemption, the acts of the parties had been such 
as to supply all defects: and [p. 22*, col. I ] / 

\ivi that although exclusive possession by a mort¬ 
gagee for any length of time short of the statutory 
period of sixty years would not invest him with an 
adverse title, yet in this case thu possession for more 
than 1 2 years of the mortgngeo obtained aliunde in 
recognition of his proprietary right after the termina¬ 
tion of tho foreclosure proceedings operated as a bar 
or defence to a suit for redemption, more so as by 
virtue of tho mortgage tho raortg-igee was not 
entitled to possession of the mort ^..ged property, 
[p 226 , cols. 1 & 2.] 

Mahomed Musa v. Aghore Kumar 0 inguli, 28 lnd. 
Cas. 930; 42 0. 801; 17 Bom. L. R iJ..; 2i U. L. J. 231; 
28 M. U J. 518; *9 0. W. N. 250: )•'• A. L. J. 2'9: 17 
M. L. T. 143; 2 L \Y. 258; (1915; M. ,7. N. 031j 42 I. 
A. I (P. 0. >, Khiarajmal v. Daim, J 'J. 29 > at p. 312; 

1 0. h. J. 684; 32 I. A. 23; 8 Sar. ? C. J. 734; 9 0. W. 
J*. 20l» 2 A. L. J. 71; 7 Bom. L. K. 1(P. CM, followed. 


Appeal against a decree of the Officiating 
Subordinate Judge, Unao, dated the 18th 
June 1921. 

M esrs.- Waitr Basin and Manohar Lai 
Tewari , for the Appellants. 

Paniifc Qokaran Nath Misra, (or Respondent 
No. 1. 


JUDGMENT.—This appeal arises oat of 
a suit for redemption broaght in respect of a 
mortgage effected by Yaun AJi, the father of 
the plaintiffs Nos. 1 to 3, in favour of Umarao 
SiDgb, the grandfather of the defendant 
No. 1, on the 2nd February 1875, and a dead 
of further charge exeiuled by him in favour 
of the same person on the 29th June 1875. 
Both the deeds provided for ihe pajinent of 
oompouod interest at Ri. 1-8-0 per cent, 
per mecssm with annual rests and contained 
a farther covenant that if the money due oa 

them was not paid within two years the 
mortgage would opara*e as a Bale. 


*v l eu tu« uuric 


expired, 

Soltan Singh, the son aod legal representa¬ 
tive of the original mortgages, applied for 
foreclosure under Bengal Regulation XVII of 
1803, stating that he had made a demand for 
the payment of the money due to him on the 
said deeds but the mortgagor had paid 
nothing on account of the same (Exhibit A 2). 
A notice was irsaed to the mortgagor, which 
is said to have bsen duly served in the man¬ 
ner provided by section 82 of Aot X of lc77 
then in foroe. Toe notice has bsen weeded 
out and it is not possible to say what its 
contents were and by whom it was signed ; 
bat a copy of the index has been filed, which 
mentions among other papers five summons or 
notice', sail to have been issued to the 
defendants from time to time (Exhibit A 3) 
Oa the 23rd November 1879, the case was 
consigned to the records before the period of 
one year’s grace usually allowed for payment 
had expired (Exhibit A-4), 


T| Uv 




, ... 1 ci . „ «on. 

templatiog to file a amt for proprietary P03 . 
tersioa of the mortgaged property the 
mortgagor voluntarily gave him possession 
and go. mutation or nanus effe.ted in his 
favour (Exhibit A-5). The .ontention of the 
plaintiffs is that the ftoovo proceedings had 
not in law the effe.i of fore.losing the mort 
gage ana charge and that they are 

to redeem the same or paymentoftbe amonHo 

COW due thereon. The plaintiffs Sbs. 1, 2 and 
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3 have transferred a portion of their interest 
in the mortgaged property to the plaiutiffs 
Nos. 4 and 5, who have joined in the suit. 

The Court below found that the foreolo 3 ore 
proceedings taken by the mortgages had the 
effect of finally extinguishing the right of 
redemption and that in any ease the surrender 
or renunciation made by the mortgagor of his 
equity of redemption operated as a valid 
relinquishment by him of his interest in the 
mortgaged property so as to bind his heirs 
and saioessors and preclnde them from 
olaiming a right to redeem the mortgage. 
Section 8of the Bengal Regulation XVII of 
1805 required that the Court shall cause the 
mortgagor to be furnished as soon as possible 
with a copy of the application fi'ed by the 
mortgagee and Bhall at the same time notify 
to him by a pnrwana under its seal and official 
signature that if he shall not redeem the 
property mortgaged at any time within one 
year from the date of the notification the 
mortgage would be finally foreilosed and the 
conditional sale wonld become conclusive. In 
Norendir Narain Singh v. Dwarka Lai Mundur 
(1) their Lordships of the Privy Council held 
that in an action bronght to recover pcsseasion 
as upon a foreclosure it was essential for the 
plaintiff to satisfy the Court that the netea- 
sary conditions required by section 8 had 
been complied with and that the mere return 
of the Nazir on the back of the Judge’s parwana 
to the effect that the mortgagor had been 
duly served was not legal evidence of service. 
The return of service is not here available; 
but there is an order of the Depuly Commis¬ 
sioners who then exercued the powers confer¬ 
red by the above Regulation stating that the 
*‘p routine of section 82” had been carried out. 
There was evidently a direction for effecting 
substituted service, the carrying out of which 
is therein referred to. That order might be 
taken as sufficient evidence under section 114, 
clause («), of the Indian Evidence Act 
(I of 1872) that the notioe had been dnly 
served. It is not, however, possible to say 
what the contents of the notice were ; and as 
the proceedings were struck off before the 

year of grace bad expired, it cannot be said 

that the mortgagor bad any opportunity of 
showing that be had really received no notice 

(1) 3 C. 397; J C. L. It. 369; 5 I. A. 18; 3 Sutli. P. 

0. J. 480j 3 Sot. P. C, J. 771; 2 Ind. Jur. 117; 1 Ind. 
J?ec, (N. e) 839, 
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or that his right to redeem the mortgage had 
still remained unaffected. 

The subsequent proceadings, taken by the 
mortgagee to obtain possession and get mu* 
fcation of names effected in his favour with the 
consent of the mortgagor, however, operated 
aa a surrender by the mortgagor of his equity 
of redemption iu recognition of the validity 
of the previous foreclosure proceeding. The 
report of the Tahsildar, dated the 18th March 
1881, (Exhibit A-5) recites that the mort¬ 
gagor, Yasin Ali, appeared and elated that 
the morlgagee had already got a notice 
issued, that be, the mortgagor, had not be 9 n 
able to pay the mortgage-money daa on the 
deeds of mortgage and further oharge within 
the year of graca, and that, with a view to 
obviate future liabilities, he had surrendered 
Lis proprietary possession with effect from rabi 
1288 FjsU. It also recites that there had 
baeD an oral contract between the mortgagor 
and the morlgagee that although the mort¬ 
gagee was given proprietary possession with 
effect from rabi 1288 Fa sit , the revsnne for 
the entire year 1288 Fasli would bo paid by 
the mortgagee. The general agent of the 
mortgagee admitted the above agreement. 
An order for mutation of names appears to 
have bean passed in pursuance of that 
report on the 2nd April 1881 and the 
name of the mortgagee was substituted 
in the place of the mortgagor in the khewat 
as the purchaser of his rights (Exhibit A.6). 
Ia the recent Settlement, the mortgagee was 
similarly recorded as the owner by purchase 
of the property in dispute. 

The defendants have since then been in 
continuous possession and enjoyment of the 
disputed property in their own right: and 
even 4f there was any defeot in the original 
proceedings instituted to foreclose the mort¬ 
gage, it is no longer open to the legal re• 
presentativei of the mortgagor to re-open 
the transaction and treat the mortgage as 
still subsisting after the lapse of nearly 
40 years from the date when the equity 
of redemption wa9 surrendered to the mort¬ 
gagee. 

Under Act III of 1877 then in forca, ft 
surrender of the equity of redemption in 
immoveable property worth over Rs. 100 
could not have been made except by a 
registered instrument; but as pointed out by 
their Lordships of the Privy Oounpi) in 
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Mahomed Musa v. Aghore Kumar Qanguli (2) 
even though the rights conferred by tha 
private set!lament were defective atd-inchoale 
or legally insufficient to ma'ce up a final 
and validly ■onoladed agreement for the 
extinction of the equity of redemption, the 
atts of the parties had been snth as to sapply 
all defeats. In fact where the actings 
and conduct of the parties are relied on as 
showing the performance or part performante 
of the agreement, the locus penitents which 
exists in a situation when the parties stand 
upon nothing bnt an engagement, whioh is 
not final or complete, is excluded, for equity 
will support a transactor, cloihed imperfect¬ 
ly in those legal forms to which finality 
attache?, after the bargain has been acted 
upon. In Jharr.phuv, Kuiramani (3) where 
one of two brothers, joint owners of certain 
immoveable properly, executed a deed of 
reliDqaishment in favour of the other and 
the deed was never registered, but the 
brother, in whose favour it was made, re* 
mained in posrejsion of the entire property, 
it was held that the deed of relinquishment 
was admissible in evidence to prove the 
nature of the occupant's possession. In 
Yarada Pill at v. Jeevarathnammal (4) a similar 
view was taken. 

The learned Counsel for the plaintiffs- 
appellants contends that if the surrender 
by the mortgagor was not valid for want 
of registration, the possession of the mort¬ 
gagee could not be treated as adverse. But 
the mortgage gave no right to the mortgagee 
to obtain possession. The mortgagee got 
possession by virtue of the surrender made 
by the mortgagor of his equity of redemption 
in tacit recognition of the validity of the 
previous foreclosure proceeding and in the 
•apaoity of a purchaser or proprietor with 
effect from rabi 12i8 Fasli and undertook 
to relieve the mortgagor of his liability 
for the revenue for 1288 Fapli which had 
not till then b3en p*id. It is true that 
exclusive posse3sion by the mortgagee for 
any length of time short of the statutory 

(2) 28 Ind. Cas. 930 { 42 C. 801; 17 Bom. L. R. 420; 
21 0. L. J. 231; 28 M. I.. J. 518; 19 U. \V. N. 250; 13 
A. L. J. 229; 17 M. L.T. 143; 2 L. VV. 258; (1915; M. 
W. N. 621; 42 I. A. 1. iP. C.) 

(3) 42 Ind.Cas. 7.3; 39 A. CIS; 15 A. L. T. 761. 

(4) 53 Ind, Cas. 901; 46 I. A. 2-4 v, (1919) M. W. N. 
724; 10 L. W. 679; 24 C. W. N. 346;38 Al, 1;. J. 313; 
18 A. L. J. 274; 43 M, 244; 2 U. P. L. U. (P. C.) 64; U 
^oia, Ii. R. 444 (P. 0.), 
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period of sixty years cannot invest him 
with an adverse title; bub as observed by 
Lord Davoy in Khiamjmal v, Ifaim (5), a 
release of the equity of redemption by the 
mortgagor might operate as a bar or defence 
to a suit for redemption, more so where by 
virtue of the mortgage, the mortgagee is 
not entitled to possession of the mortgaged 
property but ba3 obtained possession aliunde 
in recognition of his proprietary right after 
the termination of the foreclosure pro feeding. 
In Pratap Bahadur Singh v. Maheshvmr 
Bakhsk • Singh (6) it was held tha 1 ; where, 
as in the case of a simple mortgage, the mort¬ 
gagee is not entitled to possession, his possession 
of the mortgaged property adversely for more 
than 12 years against the mortgagor might 
extinguish the security as regards the property 
bo adversely held. The proprietary title of the 
defendants has thus been perfected by adverse 
possession for more than 12 years and the 
plaintiffs are not now entitled to claim 
redemption. •' ■ 

The appeal, therefore, fails and is dism<ss3d 
with costs. 

N. K. . 

Appeal dismissed . 

(5) 32 C. 296 at p. 312; l 0. L. J. 634; 32 I. A. 23; 

8 Sar. P. C. J. 734; 9 0. W. N. 201; 2 A. L. J. 71; 7 
Bom L. R. 1 (P. C.). 

(6) 2 Ind. Cas. 57; 12 0. C. 45. 


BOMBAY HIGH COURT. 

Civil Extraordinary Application No. 88 . 

of 1921. 

July 1, 1921. 

Pre$znt\— Sir Norman Maileod, Kc., Chief 
Justice, and Mr. Jusfcios Shah. 

JINA JIBHAI BARIA — Difeicdant — 

Applicant 

VGY8U8 

MATH UR JIBH-YI B ARIA^-Plainiiff 

—Opponent. 

Mamlatdars' Courts Act (Horn. Act 11 of 1903J, 5 

Explanation—Ouster ly co-owner, whether amounts to 
dispossession—Jurisdiction oj Ma-nlatdar to award joint 
possession 

A Mamlatdir has no jurisdiction to award joint 
possossion under Bombay Act II of 1906. [p, 226, col. 
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Keso Dinkar v. Aforo Sakharam, (1683) P. J. 320; 
Krishna v Oopala, (1800) P. J, H16, followed. 

The meaning of the explanation to section 5 of 
the Mamlatdara’ Courts Act is that any action of 
one co*owner who has rights over the whole prop* 
erty, although it may interfere with the joint owner¬ 
ship of his co-owner, does not amount to dispossession 
under the Act, and it was not intended that ouster 
by one co-owner of the other should amount to dis¬ 
possession within the meaning of the Act, so as to 
entitle the Mamlatdar to award joint possession, 
[p. 226, col, 2.] 

Application under the Extraordinary Juris* 
diction of the High Court from an order 
pasicd by the Mamlatdar, Boriad. 

Mr. 0 . N. Thakor , for the Applicant, 

Mr. B. V. LitQtia % for the Opponent. 

JUDGMENT.—The plaintiff filed this suit 
in the Mamlatdar’a Court averring that 
the defendant bad dispossessed him of 
three acres and seven gunthas of land cut 
of Survey No. 51. The .order of the 
Mamlatdar was that the plaintiff shonld 
be put in joint possession of the whole 
of Survey No. 51 with the defendant. It 
has been contended that that order was 
withoat juriediition. We have been referred 
to the deiieions of this Court in Kiso 
Dinkar v» Afc to Sakharam (1) and Krishna v. 
Qopola (2) whiih deiided that the Mamkt* 
dar had no jurisdiction to award joint 
possession in proceedings under the Act 
J1I of 18i6. The Mamlatdar in making 
this order relied upon the ease of Bat 
Jamna v. Bat Jodav (3). But the question 
deiided there was one of an entirely differ* 
ent ibaraiter. The ODly ground on which 
we lotild held that the Mamlatdar had 
jurisdiction would be that juiisdicfcion bad 
been granted by Bombay Act il of 1906. 
The explanation to section 5 ip, as often hap¬ 
pens, somewhat olscurely worded and it may 
be read in two different ways, either as con¬ 
firming the deiieions of this Couit to whiih 
we have just lefemd [Ktso Dinkar v. Moro 
Sakharam (1) and Krishna v. Qopula (2)j, or 
as altering the law'; and at firet we thought 
that the explanation might be read as 
showing that in certain cases of joint 
ownership the aation of one co owner 
against the olher might amount to ois- 
pcssfssioQ, and, tnrefore, it might be 
oondlnded tl at where the aition amounted 

to dispossession the Mamlatdar could award 

(1) (1883; KJ. no. 

(2) USfcO) P-J. 316. 

(3J 4 B. 168; 2 Ind. Lee. (n. e.) 620 {F. B ). 


joint possession. But w& think the proper - 
way to read that explanation is that ary, 
aetioD of ore co owner, who b&s rights over - 
the whole property, although it cay, 
inteifeie with the joint ownership of his, 
co-owner, does not amontfc to dig possession, 
under the Ait, and that it was not intended , 
that ouster by ere co owrer of the otter 
shonld amount to dispceeession within the. 
meaning of the Act so as to entitle the • 
Mamlatdar to award joint possession. This, 
seems to us fo be clear from the provisions , 
of section 19 which prescribe very clearly the 
points to be deiided by the Mamlatdar at 
the hearing, and the iaee of a plaintiff 
who is aikiDg for joint possession against 
his co-owner is not dealt with either 
expressly or by implication. We think, 
therefore, the law still stands as it did- 
when Eirthna v. Gopala (2) was deiided, 
and that the Mamlatdar had no jurisdiction 
in this case to decree joint possession, 
The Buie must be made absolute and tbe 
decree set aside and the plaintiff’s suit 
dismi6rel with costs in the Maralatdar’s 
Court and in this Court, 

*• e* Rule made absolute . 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. ; 

Civil Revision No. 70 of 1921. 

August 6, 1921. 

Treient :— Sir Henry Drake-BrcckmaD, Kt., 

J. O. 

Seth GOPIK1SHAN ind otaebs— 
Defendants—Applicants 

virtue 

SORABJEE— Plaintiff—Non- 

Applicant. 

Valuation of suit—Suit to redeem usufructuary 
mortgage and for surplus promts, value of—Court Fees ' 
Act (VII of 1870 'J, s. 17, applicability of, 

The value, for purposes of jurisdiction and^ 
Court fees, of a suit in which tho plaintiff claims to' 
redeem a usufructuaiy mortgage and a sum of money 
as surplus profits realized by the mortgage*, is the 
principal sum expressed to be secuied by the mort¬ 
gage 

Section 17 of the Court Fees Act is not applicable 
to such a 6uit because the suit does not embiace two 
or moro distinct subjects, and because under section 
76 lA) of the Transfer of Property Act a usufructuary . 
mortgagee is bound to pay any surplus realisations _ 
to the mortgagor, [p. 227, col. 2 ] 
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r Revision against an order o! the District 
Judge, Nimar, dated the 21st Janaary 1921, in 
Miscellaneous Oivil Appeal No. 17 of 1920. 

Mr. Atmaram Bhagwant t for the Applicants. 

Messrs. 7. B. Pandit , R. B., and T7. B. 
Ptiranih, for the Non- Applicant. 

ORDER.— In this case the non-applicant, 
plaintiff, sned to redeem a nsnfruitaary morfc* 
gage alleging himself to be bound to the ex¬ 
tent of one-fourth only of the principal 
amount secured which he put at Rs. 625 and 
•laiming also Rs. 500 as surplus profits 
realised by the mortgagee. Patting his 

aggregate elaim at Rs. 1,125 he paid Rs. 85 

a9 Court-fee and filed his plaint in the Ooart 
of the Subordinate Jadge at Khandwa, alleg¬ 
ing the value of the claim to be Ri. 1,125 for 
the purpose of jurisdiction also. After the trial 
had proceeded for some time, the Subordinate 
Judge returned the plaint on the groand that 
the value for purposes of jurisdiction and pay¬ 
ment of Ooart fees was Rs. 61 5 only so that 
the suit was triable by the Losal Munsif. 
This view was rested upon the decision of two 
Judges of the Allahabad High Court in 
Hutaini Khanam v. Husain Klim (l) and 
some remarks in Kothiram v. Qanpati (2). 
The plaintiff appealed to the District Jadge 
who relied on Konna Panikar v. Karunafcira 
(3) and held that Rs. 1,125 was the correct 
valuation of the suit for jurisdiction as wall 
as Court-fees. It was, therefore,ordered that 
the Subordinate Judge should confcioae the 
trial. 

The defendants have come here in revision 
and for them it is nrged that, firstly, on the 
principle laid down in Deosthan of Sonegaon 
V. Mukunda (4) the valuations for Ooart fees 
and jurisdiction must be the same and, 
secondly, that no additional Court fee is 
payable on the sum claimed for surplus receipts. 
For the plaintiff, on the other hand, it is nrged 
that section 17 of the Court Fees Act applies 
as the suit embraces two or more distinct 
subjects, namely, recovery of the mortgaged 
land by redemption and recovery of a sum of 
money. 

In my opiaion the view taken ia Runini 
Khanam v. Rusiin Khan U) ie correct. 
It is true that in that case the plaintiffs 

(1) 29 A. 471 at p. 475; A. W. N. (1907) 133; 4 'A. 
Ii. J. 375. 

(2) 17 Irnl. Caa. 886; 8 N. L. R. 17 ). 

(8) 16 M. 328; 6 Ind. Doc. *n. a.) 933. 

(*) l4lC.;i\ L. R.:i5iatp. 157. 


claimed payment of any Bum which might 
be due to them after taking of the aosounts, 
whereas in the present case a definite sum 
of money is sought to be recovered. At the 
same time, paragraph 11 of the plaint indi¬ 
cates that R 3 . 500 is only tentatively men¬ 
tions! as the amount du9, the plaintiff 
adding that hs should be given eneh sum . 
as might be found proper. Section 17 of 
the Court Fees Act relates only to suits 
which embrace two or more distinct subjects. 
Under slause ( h ), sastion 75 of the Transfer 
of Property Act, a usufrnctaary mortgagse 
is bound to pay any surplus realisations to 
a mortgagor and this provision suffices 
to distinguish the Madras case relied 

on by the District Judge where there 
is nothing to show that the elaim for 
arrears of rent added to the olaim for 
redemption aross oat of the mortgage sued 
upon. For a similar reason, the present suit 
is not analogous to one brought to recover 
possession of property anl mesne profits in 
respect of the wrongful occupation, claims 
which appear, from r. 4, O. II, First Schedule * 
to the Oivil Procedure Cole, to be biaed on 
distinot causes of action. 

It follows that, in my opinion, the view, 
taken by the Subordinate Judge wa3 correct . 
and the suit should be tried by the Munsif. 
The order of the District Judge is according¬ 
ly set asi le and the plaint will now be pre- » 
seated to the Munsif, Khandwa. Costs in the 
District Judge’s Court and in this Court will 
be coats in the cause. I allow Rj. 15 as legal 
practitioner's fee for the hearing in this Court, 
w. o. a. Order set a lids. 


LAHORE HIGH COURT. 

Second Civil Appcal No. 1350 of 1916 , 

March 3 , 1921 . 

Present :—Mr. Justice Leslie-Jones and 
Mr. Justice Broadway. 

RAM CH AND —Defendant—Appellint 

versus 

RAMA NAND—PluntiFF ahd DAULAT 

RAM AND OTHERS —D:i/Si<DAMT3 — 

Risponoskia, 

Appeal—New case. 

Where a plaintiff sets .ip a olaim to property 
attacked in execution o£ a decree uu the ground that 
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the property belongs to him, having fallen to him on 
partition, and he fails to prove that any partition has 
taken place, he cannot be permitted in appeal to 
take an'entirely new point that the property, even 
though joint family property, is not liable under the 
decree as necessary.partiss were not impleaded in the 
suit. 


Second appeal from a decree of the District 
Jndge, Ferozspore, dated the 3rd March 
191t , reversing that of the Senior Subordi- 
Date, Judge Ferczepore, dated the 20th March 
1915. 

Lala Hargopal , for Bakhahi Tek Ghand t 
for the Appellant. 

Mr. B. P. Khotla , for the Respondents, 

JUDGMENT.—The following pedigree 
table will afford assistance in an understand¬ 
ing of this and the two connected appeals:— 


BHAGWAN DAS.' 


f 

Daulat Ram, 
defendant 

1 

r 


i 

Balik Ram 


v 


Rama Nand, Knndan Lai, 
plaintiff. .plaintiff. 


r 

Ganpat Rai, 
defendant. 


Kisliori Lai, 
defendant. 


1 

Chandu Lai, 
objector. 


1 

Gurrr.ukh Mai, 
defendant. 


On the 21st December 19»0 Roda Mai 
and others obtained a deoree against Bhagwan 
Das and his grandsons, the. sons of Balik 
Rato/ for Re. 1,C45 and ooste. The deoree- 
holders sold this deiree (o Ram. Oband who, 
in. execution thereof, attached certain shops. 
Rama Nand and Knndan Lai thereupon pre¬ 
ferred objections to the attachment claim¬ 
ing to be the sole owners of two of the shops 
attached. Their objections were disallowed. 
Thereupon they instituted two separate euits 
in which they sought to have it declared that 
the shops claimed by them were their sole 
property. Chanda Lai, eon of Bhagwan Das, 
also preferred objections claiming that one 
of the ehops attached belonged to him. 
All three of them asserted that there had 
been a partition of the joint family prop¬ 
erty in Sarnbal 1951 when ell the family 
property, with the exception of the land, 
was partitioned. It was further alleged that 
in Sambat 1951 Daulat Ram and bis two sons, 
Rama Nand and Knndan Lai, effected a fur. 
tier pariition of their properly. The Trial 
Court found that these partitions had not been 


proved and, therefore, dismissed the suits 
of Rama Nand and Knndan Lai and disallow. j 
ed the objections filed by ChaDdu Lai All 
three thereupon preferred - appeals to the 
Distriot Judge before whom an entirely new 
point was raised to the effect that, inasmuch * 
as the suit by Roda Mai and others bad not 
been brought against Bhagwan Das,:etc., as- 
managing members of the- joint Hindu- 
family, Bhagwan Das 1 son9 and grandsons 1 
were not liable under the decree, even' 
though the family was a joint one. This* 
contention wa9 given effect to by the learned • 
Distriot Jndge who accepted the appeals and* 
granted decrees in the two suits and allowed 1 
the objections by Chanda Lil. Ram Oband 
has now come up to this Court in second 1 
appeal through Mr. Hargopal while Mr. B. 
P. Khoih has addressed us on behalf of 
Rama Nand and Knndan Lai Chandu Lai 
was repressed by Mr. Gulali, 

Mr. Hargopal pointed out that the ques¬ 
tion raised before the lower Appellate Court 
was never taken m the Trial Court and that 
it did not form a ground of attack in the 
appeals to the learned District Judge or to 
this Court. He contended that this was an ! 
entirely new point which should not have 
been considered by the lower Appellate Court, 

In our opinion the appellant’s contention is * 
correct. • The respondents based tbeir elaimi 
on certain partitions which they said had ! 
taken place. These partition? the Trial Court ■ 
had held not to have been proved. The 1 
learned District Judge came to no decision 
on this point, but, as has been laid above, ’ 
proceeded to dispose of the case on an entirely 
new plea. This plea, in our opinion, should not * 
have been entertained by the lower Appellate 1 
Court. 

We accordingly accept all three appeals ' 
with costs and remand the eases to the Court 
of the District Judge for a> decision of the * 
appeals to him in accordance with law. : 1 1 : 

W. C.- A. •• :• 

Appeal accepted ; Oa$e refnanded, 
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,, CALCUTTA HIGH COURT. 

‘Appeal from Appellite Decree No. 1263 

.of 1921 with Rule No. 128S of 1921 

AND APPLICITICN. 

July 25, 1921, 

Pretent :—Sir Lancelot Sanderson, Kt„\ . 

Chief Justice, and Mr. Justice Chotzner.. 

Tai CHAIRMAN of the MUNICIPAL 
•:COMMISSIONERS of KATRUNG 

AND ANOTHER—DlFINDANTS 

Nos. 1 and 3—Appellants 

rente# 

OHARU CHANDRAMUKERJEE-Defesd- 

ANT AND ANOTHER? — PLAINTIFF AND ANOTHER 

—Remaining Defendant—Respo* dents. 

Specific Relief Act (I of 1877 ), s 42— Declaration 
contemplated by section—Suit for declaration by 
candidate at Municipal Election that election of his 
competitor illegal. 

Sectiqn 43 of the Specific Relief Act does not 
sanction every form of declaration, but only a declara¬ 
tion that the plaintiff is entitled to any legal 
character, or to any right as to any property, [p. 2 *0, 
col- I.]. 

Qusere. —Whether the provisions of section 42 of the 
Specific Relief Act are applicable to a suit by an 
unsuccessful candidate for election as a Municipal 
Commissioner, for a declaration that the electiou, 
being in oontravention of the plaintiffs’ right and 
franchise, right of election and right of being present 
at the election, was not, according to law, proper and 
valid, and that the election of his competitors was 
illegal, [p. V29, col 2 ] 

Deokali Koer v. Kedar Nath, 16 Ind Cas. 427; 39 
C. 704 at p. 707; 16 C. W. N. 838, referred to. 

Appeal against a decree of the Subordinate 
Judge, Second Court, Hooghly, dated the 
17th May 1921, reversing that of the Munsif, 
Seoond Court, at Serampur, dated the 22nd 
of Marsh 1920. 

Babus Narendrj Kumar Bose , Oharu Chan¬ 
dra Biswas and Manindra Kumar Bose , for 
Defendant No. 1 Appellant, in S A. No. 1265 
of 1921. and in Rule No. 128 S of 1921. 

Baba Eira Lai Banyal, ■. for the Plaintiff- 
Reepondeut, Baba fromotha Nath Sfittra , 
for Defendant No. 2, Respondent, Babu 
Biretwar Bagchi, for Defendant No. d, Re¬ 
spondent, in S. A. No. 12 52 of 1921. 

Babus Birenoir Bagchi and } romidha Nath 
Mitter, for the Opposite Party, in Rule 138 S 
of 1921. 

3abu? B r o'alal OhaJtraverly and Girindra 
Nath Mooherjee , in the Appliantion 1 or the 
intervenor Abinaah Ch. Pal. 

/; 'JUDGMENT. 

. Sander:on, 0. J,~ This is an appeal by 


Jotindra Nath Kumar against a’.judgment 
whieh .was given by the learned Subordinate 
Judge of Hooghly, by whith he allowed* the 
appeal wbioh had been preferred to him, 
and set aside the judgment of.the Court 
of first instante and deireed the . plaintiff’s 
suit and deolared that the election in question 
was invalid. 

Jatindra Nath Kumar is defendant )No. 3, 
He was also made a party as defendant No. 
I in his eapaoity of the then - Chairman of 
the Municipal Commissioners of.Katrang and 
the other defendants are Commissioners .of 
that Municipality. 

The defendants Nos. 2 to 4 and the plaint¬ 
iff were a indidates for elaation. These three 
defendants ware elaated and ths plaintiff 
wa 3 not ehoted, the seond defendant 
ob ainad 232 votes, tha third defendant 
293 vote3 an! thefoarth defendant i77ovotas 
and the plaintiff obtained 113 vobss^ The 
total nurabar of voters on the register was 
298, ani the total number of voters who ce- 
giiterei their vote* was 244. The edition was 
held so long ago as the 5fch of Oitobor L9L8. 

Ths suit was 61 ad oq th3 4lh of January 
1919. In that sait the plaintiff A3k>drfor 
a dealaraiion that . tha elestioo, baiag in 
• ontravention or the plaintiff*^ right and 
franchise, right of elastioa ani right of 
baiog preseat at tha folio viog (?y place,.uwas 
not at all, asoording to law, propir and valid 
and fit to bo confirmed, tnat tha same was 
ultra vires and that the 8iid election i was 
not fit to ba in forca ani that propar order 
might be paosei setting aside the said 
elaation. Toe soconi prayer was that it 
might ba declared that tha election of defend¬ 
ants Nos. 2, 3 aod 4 was illegal. Tae third 
prayer wai that an injunction, should be 
issued re draining the defendant No.. I from 
forming the Municipal Board with the de* 
fondants Nos. 2, 3 and 4. Then there was a 
prayer for incidental reliefs* 

The learned Munaif, as I have already 
mentioned, dismissed the suit. The lower 
Appellate Court decreed the suit. 

There were two grounds whieh were 
relied upon before the lower Appellate 
Court ; and the learned Subordinate Jadga 
based his judgment upon one ground, namely, 
that there were 13 poisons who had regie- 
tered their votes, who, according to hi<j 
opinion, were not o;ualified to he oj 
register at voters.. . . . 
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_ Tbe l eBrDed Vak »I wbo appeared in thia 
Court for tbe plaintiff, in the first instan.e, 
stated that be baaed bie right tf aition upon 
.eection 42 of (be Specific Relief Ait which 
runs ae follows'“ Any persoD entitled to 
any legal character, or to ary right as to 
any property, may institute a suit against 
any parson denying, or interested to deny, 
.bia title to suih character or right, and the 
Court may, in its discretion, make therein a 
declaration that he is so entitled, and tbe 
plaintiff need not, in suih suit, ask for aDy 
further relief ; provided, that no Court shall 
make any such declaration where the plaintiff, 
being able to leek further relief than a 
mere declaration of title, omits to do fo.” 
It WB8 held in the iaee of Sobhcpat Singh v 
Abdul Ooffur (1) that “the words * legal 
iharaiter’ are wide enough to imlude the 
right of franchise and also a right of being 
elected as a Municipal Commissioner.” The 
suit in that iase was a suit for adjudication 
and declaration cf the plaintiff's right to 
vote and to stand as a candidate at the 
eleition of Municipal Commissioners whiih 
was held in Chopra in December 1893, 
and also for a declaration that be had 
been duly elected at that election. In 
the present euit the plaintiff is not asking 
for any declaration that he was elected at 
this Municipal election. Bnt it was said 
that tbe words “legal character” are sufficient 
to include a person who ae a candidate has 
a right to be present at the election and 
further to see that the elec'ion is properly 
held. 

I lonfess I have considerable doubt, baviog 
regard to tbe form of this euit, and bavi D g 
regard to the declarations which were aiked 
for in this suit, to which I have referred, 
whether this particular caFe would come 
within the words of sretion 42 of the Specific 
Relief Act. The late learned Chief Justice Sir 
Lawrence Jenkins bad occasion fo refer to 
this eection in the oase of Deokali Ecer v. 
Fedor Nath (2) where be said at; page 70S* 
as follows: “The section does not fanalion 
every form of declaration, tnt only a declara¬ 
tion that the plaintiff is entitled to ary 
legal character or to any right as to aDy 
property; it is the disregard of this that 

(1) 24 C. !07{at p. 113; 12 Tud. Deo (n\ s ) 73fl 

(2) 16 hid. Cas. 427; 39 C. 704 at p. 707; 16C.W.N, 

^ 9 ^. _ 

~~ rugo of 39 C^— 


accounts for the multiform and, at times, 
eccentric declarations which 2nd a place in 
Indian plaints. If the Courts were astute 

bb I think they should be—to sea that tbe 

plaints presented 1 conformed to the terms 

of section 42, the difficulties that are to 
be found in thia class of casep, would no 
longer arise.” If I may say so, with respect 
to the learned Chief Justice, I entirely agree 
with him. During tbe course of the argu« 
ment I intimated to the learned Vakil that 
he might have considerable difficulty io 
showing that the particular claims in this 
suit came within section 42 of the Specific 
Relief Act. The learned Vakil then ohanged 
his ground, and urged that section 15 of the 
Bengal Municipal Act contained a proviso 
to this effect: provided that nothing oon- 
taiDed in this section nor in any rules made 
under the authority of this Ait shall be 
deemed to affect the jurisdiction of tbe 
Civil Courts,” He then argued that the 
Court which tried the suit has inherent 
jurisdiction to 6et aside a Municipal election 
od the ground that it has not b 3 en properly 
conducted or in aocordanoa with the Statute 
or the rules framed thereunder, and he 
stated that there have been many cases in 
which Courts in thi9 country have set 
a?ide elections for such reasons a 9 I hive 
mentioned. For the purpose of my judg¬ 
ment, I propose to assume that the Court 
which tried this suit had inherent jurisdiction 
to deal with the suit, and—if a proper ca*e. 
hal been made out—to grant such declira- 
tion and injunction a 9 were pray id for in 
the plaint. 

(, therefore, have to deal with the facts 
of this oase; and I propose to deal first 
with the groand on which the learned Subordi¬ 
nate Judge relied, namely, that there were 
13 persons who have recorded their vote?, 
and who, acoirding to the judgment of the 1 
learned Subordinate Judge, were not quali¬ 
fied to be on the register of voters. The 
question is whether the facts whiih the 
learned Subordinate Judge has found are 
sufficient to support his jadgment. It should be 
mentioned that the list of voters was settled by 
the Chairman of the Municipality. The plaintiff 
did not adopt the procedure which is laid down 
io the rules and object to the Chairman in 
respect of any names which ware included 
in the ;regictcr ] as to which he hid an 
objection. Bat he did apply to tbeHMw*' 
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trate; though there may be tome doubt as 
to whether the Magistrate ought to have 
gone into the objection which the plaintiff 
put forward, inasmuch as the plaintiff did 
not make this objection in the first instance 
to the Chairman. The Magistrate did in¬ 
vestigate the objeotions which the plaintiff 
made and he dismissed them; the result was 
that the persons tj whom the plaintiff 
objected, remained upon the register. When 
the plaintiff brought his suit he did not 
epesify the names of the persons as to whom 
he was going to object in the euit; and, 
at the trial, he S8em9 to have made a some* 
what roving attack upon sertain parsons 
. with regard to whom he thought he could 
mike a ease. The learned Munsif came to 
this sonclusion ? ‘ It is qu : te possible,” said 

the learned Munsif that one or two 
unqualified men may have been registered 
as voters but there is no evidence to prove 
thir,** and, yet the learned Subordinate Judge 
who heard the appeal same to the oonolusion 
that there were 13 persons as to whose 
qualifiiation he was not sitiefied. Assuming 
that finding to be correct,—as wa must, 
because this is a sicond appeal—in my 
judgment, having regard to the facts of this 
case, that is not sufficient to justify the 
setting aside of the election : In fac 1 , the 
learned Vakil who argued this appeal on 

bohalf of the plaintiff did not really b:se his 
argument upon this ground, but relied 
mainly upon another ground to which I 
shall have to refer direstly. It seems to 
me that even if we accept the finding of 
fact of the learned tnbordinate Judge in 
the first appeal, it by no means follows that 
the plaintiff would have been elected even if 
the votes of all these 13 voters had been 
disallowed. Indeed, in my judgment, having 
regard to th 9 number of votes rejorded for 
the saiceseful sandidatss and for the plaintiff, 
whioh I have already mentioned, it is ap¬ 
parent that even if the veto’ cf the 13 
voters, who were held to be disqualified, 
had been disallowed the result of the 

election would have been the s-.me. 

Now I some to the other point, open which 
relianse has been chiefly placed ir. this Court, 
and that is, that the plaintiff w u rot allowed 
to be present at the place where tho vofcee were 
being recorded. In a sense he wr :> present, that 
js toeay.he waeoa one par.- c. t :s premises, 
whereas the votes were boiog recorded in 


another part. But in order to make clear 
what the position really was I will read a 
short passage from the learned Munsif’s 
judgment in which he gives a graphic dessrip- 
lion of what took place. “The voting took 

place in the Municipal Office.The votes 

were recorded by the Deputy Magistrate 
in the Hall of this building. A little on 
the south of the entranoa the indentification 
stand was erected. The Head Olerk distri¬ 
buted the identification cards after satisfying 
himself as to the identity of the persons 
claiming identification sards. Each voter 
on receiving the card was examined at the 
entrance by the Chairman in the presence 
of the candidates and outsiders as to the 
correct369s of the identity of each of the 
voters. Objeotions as to the right of the 
person to vote were invited at this stage with 
the idea that if there were any objeotions 
the Presiding Offioor would be communicated 
with. There were no objections nor ii there 
any allegation of false personation. From 
the entrance the passage to the Hall wa9 
fenced so that the voter had no other way 
of getting out except through the Hill where 
the Presiding Officer was seated. 11 The 
learned Munsif then proceeds to refer to 
the fact thab the Acw does not give any 
right to the candidate to be present at the 
place where the voting is recorded by any 
positive section." Ho goes on to say : “The 
so oalled right is inferred from the fact that 
a candidate is required by the Act to take 
objection?, regarding the admissibility or 
otherwise of a voter, to the Presiding Officer 
at the time of recording the votes. Here 
although the candidates wars nob allowed 
io at the Hall where the vote? were reioried, 
ample opportunity was provided to the 
candidate! to take objestioos if they waobel. 
The Presiding Officer sat withia hearing 
distance andalsicme out ia the Verandah 
to hear complaints if any. The plaintiff’s 
right to bi present arises from the fact 
that he can take objections before the Pre¬ 
siding Officer. Here hia privilege of taking 
objeotions wai nob interfered with. Tli 9 
procedure was adopted on the suggestion of 
toa Commissioner of tho Division. There 
were complaints before him that Zemindars 
intimidated and n9?i undue inflieuee to 
secure elections in their owa way. T\Vj 
Oommisiioner on enquiry was satisfied as\j 

the truth iof these allegations and august a i 





ftresentproeedureto assure the free exercise 
of the right , of franchise by the Municipal 
yoters unhampered by threat or permission.” 
That finding of fast has not baen interfered 
with by the learned Judge; and, I nhonld 
have been prepared to bold upon that boding 
pf fait that there was no ground for setting 
aside this election. 

I do not intend to express aoy general 
opinion as to how these elections are to be 
oondneied. That is not my business 1 am 
only, concerned with the facts of this parfci- 
.onlar ease; I have stated the fasts as found 
by the learned Munsif; and, as I have al¬ 
ready said, if the ease rested there I should 
have been prepared to hold that the faois 
relating to this point did not disclose a 
Boffisient ground fer setting aside this elec* 
tion. I do not mean to say that I approve 
.of the arrangement nor do [ mean to say that 
^disapprove of the arrangement. 1 express 
no opinion in one way or the other. But the 
oase does not rest there, beeauee I find that 
on the day of the election the plaintiff himself 


where the votes ware astually recorded, pro¬ 
vided the Presiding Offiser himself recorded 
them, in ray judgment there is no ground for 
setting aside the elestioa. 

For the*e reason-, in n.y judgment, this 
aopsal ought to be allowed, the dearee of the 
lower Appellate Court set aside and that of 
ths Court of first iustanse restored, 

The plaintiff-respondent will pay the costa 
of the appellant in this Court and in the 
lower Appellate Court, Ths defendants- 
respondents will pay their own aosts in this 
Court and in the lower Appellate Ooiirf. 
We assess the hearing fes in this Court at 
two gold mohurs. 

The appeal being disposed of no order is 
neaeesary in respeat of the Rule for stay of 
exeanfcion or in respeat of the application 
of the Intervenor to be made a party to 
the Rule. Tbe IntervflDor will pay his own 
costs. We make no order as to the tos l s in 
the Role. 

Chotzner, J.—I agree. 


. wrote a letter to the Presiding Offiier—and 
here I may mention that the Presiding Offiaer 
.wasa Sub-Divisional Officer, Mr. Dutt, against 
whose integrity and uprightness not a word 


w * C. A. Order accordingly. 


has been said— the plaintiff wrote to him in 
these words: “in enclosing herewith a a >py 


of myjetter fci the Chairman I beg to request 
that you will kindly aoDsider tbe facts men¬ 
tioned therein and either allow me or my 
agent to be present by the side of the Eleation 
Committee or you ■ will kindly reaord tbe 
votes personally as tbe recording of votes in 
secret is quite illegal and fraud also might 
oaaur iD the proceedings.” Upon whiah 
Mr. Dutt made a note : “I am recording 
votes personally, bo this may be filed.” 
The plaintiff uses tbe phrase there 'reaording 
the votes in searet.” It is perhaps right to 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Dacri* Appeal No. 35 of 

1921. 

December 8, 1921. 

Present :—Mr Lyle, A. J. C. 
BISHESHAR SINGH— Judgment- 
Debtor—Appellant 
tersus 

MOHAMMAD YASIN ALT KHAN— 


add that votes were not recorded in secret: 
tbe Presiding Officer, as I have already said, 
was there, and there was a Committee con* 
emting of three men who had been appointed 
by the Otairman cf tbe Municipality. As 
against tbeee three mer, as far as I know, 
there is not a word to be said as regards tbeir 
integrity and hooesly. 

Having regird to tbe facts found by tbe 
learned Munsif and having regard to the 
letter which tbe plaintiff himself wrote, 
which, in my opinion, amounts to a waiver of 
feia alleged right (o be present in tbe place 


Decree Holder—Respondent. 

Civil Procedure Code (Act V of 1908;, 0. XXIII , r. 8 
—Compromise decree—Court competent to grant relief 
agreed toby parties—“So far as it relates to the suit,” 
meaning of—Decree, compromise, interpretation of. 

Tn a decree passed on the basis of a compromise 
there is nothing whatsoever in the terms of 0 XXIII, 
r. 3, Civil Procedure Code, to provent a Court from 
granting a relief to a defendant which can be pat in 
execution, so long as that relief has been agreed to by 
the parties and is one of the lawful considerations on 
which the compromise is based, [p 234, col. 2.] 

The phrase “so far as it relates to the suit”, as used 
In 0 XXlIt.r.3, Civil Procedure Code, does not mean 
that in a oomproraisa decree only such ralljfi caa be 
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granted as the Court might have granted on the trial 
of a suit. All conditions which are considerations 
for the compromise are conditions relating to the 
suit and as such should bo embodied in the decree, 
[p. 234, col. 2.] 

In order to interpret a compromise which has been 
embodied in a decree, it should be read as a whole, 
[p. 234, col. 2 ] 

In a suit for pre-emption in respect of a 2-anr.as 
share in a village, a decree was passed in terms of a 
compromise according to which the plaintiff s 
suit in respect of I-anna share was dismissed 
and the defendant was held entitled to receive 
possession of 1-anna share immediately after. the 
termination of the lease under which the plaintiff 
was holding the village. It was contended that 
the suit being a simple pre-emption suit the de¬ 
fendant could not be given a decree for possession 
and that it should be construed as merely declaratory 

of his rights : , . . , 

Held, that it was not merely a declaratory decree 

but one for possession and that the defendant was 
entitled on the expiry of the lease to apply tor 
delivery of possession in execution of the decree 
under 3 ection 47, Civil Procedure Code, and that a 
separate suit for possession would not lie. LP- -<***• coU 
21 

Appeal against an order of the Dis'riit 
Judge, Fjzabad. dated 31st August 1921, 
upholding that of the Subordinate Judge, 
Sultanpur, dated 29th July 1921. 

Dr. J. N. Misra , bolding bri*f of Mr. Q. N . 

Mitra, for the Appellaut. 

Mr, Alt Mohammad , for the Respondent. 


JUDGMENT.— Bisheshar Singh, the ap¬ 
pellant, breught a suit for pre emption in 
reapeat of ft Aanoaa ahare 10 Mauza, 
Kachoaoc. That suit w,s finally deeded by 

this Court on the 23rd of Jane 1915. 

The detree of this Coart was in te ms of 

a .ompromss enterel into between the 

part e 3 . Tbe 6rst two paragraphs of that 

aompromise ran as follows: 

“(l) That ont of a 2 annas share in 

euit in Maoza Kachnaon, Parana JagdiBhpur, 

Tabs'll Mosafirkbana, Dislnot bnltanpnr, 

a decree in reapeat cf a 1 anna share by 

right of pre-emption oi payment of a 

moiety of the .oneiderat.on money 

R., 2,503 be passed in favoar it the plain >8 

against the defmdant and t>’e pDintiff- 

revpondent’s claim in r fP e,t th ® 

remainirg 1-anna be disrafa-i Oat of 
Re. 5 00J the oocsideration mo .ty de-pouted 
by the plaintiff re.pomlent -n Coart he 
should wit hdraw Ke. 2,r(W. wh.le he 

defendant arpelUnt should ;■'<*?■ >»se from the 

Court the remaining Re. 2.5' '» 


‘*(2) That the plaintiff has aontinuod 
to be in possession of the entire Marza 
Kachmon aforesaid, the property of Babu 
Ali Bahadur Khan, under a lease (mwtajiri) 
whish would expire in January 19l9, and 
after the expiry of the period of base 
(muttojiri) the plaintiff has the right to 
hold tbe §aid village in hi* possession on 
the basis of the mortgage-deed, dated the 
16ib May 1899, executed by the said Babu 
Ali Bahadcr Khan, till redemption. Besides 
the said mortgage deed, other deeds of 
farther charge, m soellaneous debts detailed 
below and other debts create a oharge oo 
Matza KacQDaon ard are due to plaintiff. 
But the defendant appellant shall be entitled 
to receive possession over his l-anna share 
mentioned in paragraph 1 thereof immediately 
(fauran qnbza pane ki muUihcq hoga) on the 
termination of the period of lease ( mustajirt). 
The plaintiff-respondent shall be entitled 
to realise the money due to him in respect 
of the said mortgage-deed. e*c, from Babu 
Ali Bahadur Khan, the mortgagor, and 
tbe defendant-appellant ehall not be liable 
for the said debt in respect of his l-anna 
share.” 

The only question in this appeal is 
whether under the terms of this sompro- 
mise Mohammad Yasio Ali Khan who was 
tbe defendant in the sail; is entitled to 
be put in possession of his l-anna share 
in execution of the desree passed on the 
23rd of June 1915 or whether this decree 
merely declares hie title and be cannot 
obtain possession without bringing a separate 
mifc. Both tbe Courts below have held 
that the desree of tbe 23rd of June 1915 
is not merely a declaratory desree so far 
as tbe l-anna share of Mohammad Yasin 
Ali Khan is concerned but that it is in 
fast a desree for possession after the expiry 
of the lease of that share held by Bisheshar 
Sirgh. The learned Counsel for the ap. 
pellanfc argues that the suit was a simple 
pre emption suit, that the plaintiff's claim 
was in respest of a *2 annas share but he 
gat a desree in respest of a l-anna share 
cnly and his suit in respest of the other 
1-auna share was dismissed, that the respond¬ 
ent was defendant in that snit and in 
such a aiit oouli not be given a dee’eo 
for pessesdonof a share and that, therefore 
paragraph 2 of the deeree s&nuet 
interpreted as grunting the defendant i.-* 
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the suit a decree for possession of the 
1 anna share in respect of which the plaintiff’s 
•ait for pre-emotion was dismissed bat 
mast be construed as merely declaratory 
of the defendant’s rights. R. 3 of 0. 
XXIII of the F rit Schedale to the Code of 
Civil Proiedare provides that where it is 
proved to the satisfaction of the Ooarfc 
that a suit has been adjusted wholly or in 
part by any lawful agreement or aompro 
miss the Oonrt shall order saah agreement 
or aompromise to be reoorded and shall 
pass a decree in accordance therewith so 
far as it relates totheiult. Th9 interpreta¬ 
tion of the phrase ‘‘so far as it relates to 
the luit” has been the snbjeat of disonssmn 
in various reported eases. In Venkalappa 
Nayanimv. Thimma Nayunim (1) it was held 
that these words mast be restricted to a 
relief whieh the Court eould have given 
in the mU, and will not embrace reliefs 
which could only have been given in a 
fuit based upon a different cause of action. 
This view, however, was dissented from 
in Joti Kuruvetappa v. Itari Sirutappi (2). 
That was a suit for money where the 
plaintiff asked for a simple money deore9 
and it was decided by a eompromise in 
which the parties agreed that the amount 
decreed should he a sbarge on aertain 
properties, and thin agreement was embodied 
in the decree. It was held that the 
agreement to make the decretal amount 
a aharge was an agreement relating to 
the suit and was rightly embodied in the 
deoree. The learned Judges remarked 
that the language used in seation 375 of 
the old Code, whiah aorresponds to r. 3 
of 0. XXIll, was wide and general and it 
would b 3 highly inconvenient if the parties 
should not be allowed to settle their 
dispates on sash lawful terms ns they 
might agree to without being restricted to 
such relief as one only of the parties had 
ahosen to alaim in the plaint. And in the 
aase of Furna Ohandra Sar'rar v. Nil Madhub 
N'indi (3) it was held that a decree passed 
on a aompromise cannot be regarded a? 
uHra t ires simply because it goes beyond 
the subject matter of the suit and contains 


( 1 ) IS M. 410: G Tnd. Doo. (x. e.) 634, 

(2) 30 M. 478. 16 M.L. J, 351, 

(3; 6 C. W, N, 466, 


other conditions, and that tho 3 e other 
conditions, if they are considerations for the 
compromise of the subject-matter of the 
suit, must be inaorporated in the deoree, 
but if the other conditions are independent 
of it they may ba regardsd as mere sur* 
plasage. It seems to me that it would ba 
putting muih too restricted an interpreta¬ 
tion on the word3 “so far as it relates to 
the suit” to hold that in a compromise 
decree only such reliefs can be granted aa 
the Court might have granted on a trial 
of the sait and that all conditions which 
are considerations for the compromise are 
conditions relating to the suit aud as suih 
should be embodied in tbe decree. In my 
opioioD, in a desree passed on the basis of 
a compromise there ie nothing whatsoever 
in the terms of r. 3 of 0. XXIII to 
prevent a Court from granting a relief to 
the defendant whieh can be put in execution 
so long as that relief has been agreed to 
by the parties and is one of tbe lawful 
considerations on whieh the compromise 
is based, In order to interpret the compro- 
mi e wbish has been embodied in the 
desree it must be read as a whole and 
the intention of the parties clearly was 
that the plaintiff should be given a desree 
for pre-emption of 1-anna out of the 2- 
annas claimed on oendition that the defend* 
aDt sbonld be giren possession of the other 
1 anna free altogether of tbe mortgage debt 
after the period of the plaintiff's lease 
had expired. The condition that the de¬ 
fendant should get possession of l*anna 
free from the mortgage-debt after the 
period of the plaintiff’s lease had expired 
was a sonsideration for the compromise of 
the suit for pre-emption and was rightly 
embodied io the decree. The words used 
both in the aompromise and the deoree are 
“chatthedefendant-appellant shall be entitled 
to receive possession over his 1 anna share 
mentioned in paragraph 1 thereof imme¬ 
diately on the termination of the period 
of lease: fauran qzbiapatie ka mustahaq hog i, :> 
This is not merely a declaratory desree but a 
deoree for possession on the expiry of the 
lease. The defendant respondent was entitl¬ 
ed on tbe expiry of tbe lease to apply 
for delivery of possession iu exeiution of 
the deoree under seotion 47 of the Code 
of Civil Procedure and a separate gait fgr 
poeeeetiQu would pot lie, 
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The appeal fails and is dismissed with 
•onto* 

K. K. 

Appeal dimmed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 59 of 1921. 

May 5, 1922. 

Present :—Mr. Justice Gokul Praiad aDd 

Mr. Juslite Stuart. 

RAM KISHAN RAI—Difindant 

—Appillapt 
i eraus 

CHHEDI RA1 amd amothir—Plaimtjfis 

—Responding. 

f Contract Act (IX ot 1672;, a. 26 (3 '-Bond executed 
lv Hindu lather in lieu of time-barred debt—Contract, 
validity otSons, liability of, on death oi father-Hindu 
law—Extinction oj claims by efflux of time . 


sons. There is no donbfc whatever that the 
father was eompetent to execute the present 
simple bonds in lieu of time»barred debts. 
Against him the sontraot would have been 
a valid one under section 25, clause (3) 
of the Indian Contract Act. Moreover, the 
Hindu Law does not recognise any role as 
to the extinction of claims by the efflax of 
time, so that, looked at from any point of view, 
the bondB in dispute amounted to a valid 
contract made by the father. The father being 
dead, the sons were liable to pay the money 
whiah their father was bound to pay. This 
view finds support in Narayanasami Ohstti v. 
Samidas Mudali (1). In our opinion the 
decree of the lower Appellate Court was a 
aorreat one. We aoaordingly confirm the 
decree of the lower Appellate Court and dis¬ 
miss this appeal with costs. 

w. c. a- 

Appeal dismissed. 

(1) 6 M. 293; 7 Ind. Jar. 857j 2 Ind. Deo. (N. a.) 483. 


It is within the competency of a Hindu father to 
execute a bond in lieu of a time-barred debt, and the 
bond amounts to a valid contract against him, under 
section 26 l3) of the Contract Act; on his death, 
therefore, his sons are liable to pay the money which 

he was bound to pay. . 

Narayanasami Chetti v. Samidas Mudali, 6 M. 

29 ?, 7 Ind. Jur. 367; 2 Ind Deo tv. s 1 483, followed. 

Hindu Law does not recognise any rule as to the 
extinction of claims by efflux of time. # 

SeooDd appeal from a decree of the District 
Judge, Gbazipur, confirming that of the 

Mnnsif. 

Mr, Iqbal Ahmad , for the Appellant. 

Mr, l/ma Bhanhar Ba.pai, for the Respond- 


P LlIPl . - , 

JUDGMENT.—This is an appeal by the 
defendant in a suit brought by the plaintiffs 
for recovery of the amount due to them on 
three bonds executed by the father of the 
defendant. The only plea whiah has been 
argued before us is one of limitation. The 
case hac been put before us by the learned 
Vakil for the appellant in tb;B form.. He 
Baid that, on the date tho father executed 
the bonds, which are cow being sued upon, 
the earlier bonds in exohinge for which 
the freeh bonds were executed had become 
barred by time and, thers-or-3, there was 
no consideration for them, and execution 

of these bends would no* to binding on the 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Ritision No. 140 of 1921. 

November 17, 1921. 

Present :—Pandit Kanhaiya Lai, J. 0. 

Musammat ZAINAB —Plaintiff- 

Applicant 

versus 

Musammat BUDHtf A— Defendant— 

Oppositc Party. 

Civil Procedure Code (Act V of 1908J, 8ch . II, 

<paras . 18, 22 — Arbitration—Subsequent institution of 
suit about same subject-matter — Arbitration, super . 
session of. 

The institution of & suit has not ipso facto 
the effect of superseding a previous reference to arbit¬ 
ration dealing with the same subjeot-matter, but if 
after the institution of the suit neither party applies 
for a stay of the hearing of the suit under para* 
graph 18 of Sohedule II, Civil Procedure Code, either 
at the time of the settlement of issues or before it, 
the effect of such a failure is to supersede the arbi¬ 
tration for good and any decision whioh might ba 
arrived at iu that suit would be binding on the 
parties as if no reference to arbitration had beea 
made prior to the suit, [p. 236 g col, 2.] 
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•Where no application for stay of the suit is made 
withm limitation, the effect of the institution of the 
suit and its decision would be to supersede the 
arbitration and render any award made therein after 
the institution of the suit unenforceable, [p 237 
col* I*J 

Sukknath Rai v. Nehal Chand. 59 Ind. Cag. 801- 18 
A. L. J. 644; 2U. P. L. R. r A> 240; 42 A. 661, Dina, 
bandhu Jana v. Durga Prasad Jana, 61 Ind Cas 80- 
.46 C. 1041:29 0. L. J. 399; 2< C W. N. 716, Ram 
Prosad, Surajmull v. Mohan Lai Lachminarain 60 
Ind. Cas. 695; 47 C. 752, referred to. ' 

A private reference to arbitration of a subject 
of dispute does not prevent either party from filing 
a suit in a Court of Law in respect of the same 
matter, for the effect of paragraph 22, Schedule II, 
Civil Procedure Code, is to remove the bar which 
existed to the institution of such a suit. [p. 236, col. 
2.J 

App'ivu Rowther v. Seeni Rowther , 42 Ind. Cas 514 - 
41 M. 115: 33 M. L.J. 177: 6 L. W. 24*, Sheobabi 
v. Udit Narain, 24 Ind. Cas. 4)0; 12 A. L. J. 767 
followed. * 

Civil revision against a deiree of the 
Sub;rdfnate Judge, Gonda, dated the 30th 
June *921, upholding that of the Prolationary 
Mum if, Gonda, dated the 6th D’tember 1920. 

Mr. Mcharr.mad A^ub, for the Appli- 

eant. 

Mr. Mohammad Wosim , for the Oppoii'e 
Par'y. 

JUDGMENT.— Musammat Ziinab and 
Musammat Budhna are the two widows of 
Makhdam. There was a dispute between 
them with regard to the properly left by 
Makhdnm, wbioh was referred to oertain 
arbitrators for decision by means of an 
agreement executed by them qo the I8fcb 
November 1919. The arbitrators did not, 
however, oome to any decision for a long 
tine. On the 13th March It 20 Musam^at 
Zainab filed a suit for partition against 
Mutammat Budhna in the Court cf the 
Mnnsif of Utraula. Musammat Badhna 
raised an objection that the value of the 
property in dispute exeeedtd the pecuniary 
jurisdiction of tbe Munsif. This issue was 
tried with tbe resnlt. fcb^t the plaint was 
diieoted to be relumed to Musammat Ziitab 
for presentation to the proper Court, 

Baling the pendency of that mil) no refer. 
i ii :e was made by either party to the previous 
reference to aibi ration. Under paragraph 
18 t f 11 e Seaor.d Schedule of the Code of Civil 
P/oacdcre either perty oocld b&ve applied 
tu tLe Cccrt for tfce tlay cf the suit, 
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slating that she was ready- and -willing to 
do all things necersuy to the proper londuot 
of the arbitration. Sneh an application oonld 
only have been made at the time of the 
Sittlement of i-sues or before p, but. no 
suoh application was actually made. The 
order, returning the plaint, was passed on 
t^e 1st June 19$ 0. On the 12th June 1920 
the arbitrators made an ex parte award after 
giving due Dolire to the parties. Musammat 
Ziinab appeared, but Musammat Budhna 
dfcrdfd not to appear before tbe arbitrators. 

Mmammat Zain&b next took stej ato enforce 

the award by means of an appPcation under 

paragraph 2C of the Second Schedule of tbe 

Cede of Civil Procedure. That- application 

has been thrown.ont by tbe Courts bslow 

on the ground - that the parties had by 

their conduct lancelled the referense and 

that the award made thereafter was ultra 
vires , , 

Tbe institntion of a suit has not ipto 
facto the effect of superseding a previous 
referense to arbitration, dealing with the 
same subject matter; bqt if after the jpsfciii- 
tion of the suit Deitber party applies for a 
•stay of tbe hearing of tbe suit -under 
paragraph 18 either at the time of tie 
settlement of issues or before if, the e£fe«t 
of ,-su#h a failure is to supersede the arbitra¬ 
tion for good; and any deeiiion, which 
might be arrived at in that suit would be 
binding on the parties as if no snbh 
referente to arbitration bad .bee.n made 
prior to the suit. As pointed cut in 
Aipaiu Routher v. Seem Routher ,(1) apd 
Sheobabu v, VMt Narain (2), a ’ private 
referense to arbitration of a snbjest of 
dispute does not prevent either party from 
filing a suit in a Court of Law ia respett 
of the same matter, for the.effect of 
paragraph 22 of the bfcond Schedule is to 
remove the bar whiih existed tjthe inafcitu- 
tion of a suit by a person who refused 
to abide by tbe sontrasfc of . reference. 

If an application is made under para¬ 
graph 18 of the same Ssbedul? for the 
stay of a suit and iuph stay is granted, 
the arbitration ,tan proceed ; but, if snoh 
stay is refused .and the order refusing the 
stay baiomes final, the arbitrator 

(I) 42 Ind. Cas. 614; 4i M. 116; 33 M. L. J. I77i 6 
L. W, 243. 

Uy 24 Ind. Cm, 400; 12 A. L. J, 767, 


•* - ^ 
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becomes; functus officio, ^There if, however, 
a thrrd< contingency, namely, where no 
application for stay is made within the 
limit' Allowed by law, .• The effect of the 
institution of the suit and its detision 
would in such a case equally be to supersede 
the -arbitration and render any award made 
therein after-' the - institution of the suit 
unenforceable*- • 

. The ’ learned Counsel for the'applicant, 
Musammot Zainab, contends that the plaint 
having been* returned, the powers of the 
arbitrators, wbish bad been temporarily 
Bufepended, revived, but there • is no authority 
for euch ?a proposition. A revival can 
only take * > plate by meins of a fresh 
reference' to ’arbitration in Court Grout 
of.:*it'-, in the manner provided by. law. In 

Sukhnaih Rai y. Nehal Ohani 00 and 

Diinabmdhu Jana v. Durga Prasad Jana (4) 
the effect- of an . order of stay made in 
a* suit, the .subject-matter of which was 
the* subject of.’a- previous reference to 
arbitration,, was considered, and it was 
pointed out that the arbitrators were bound 
to wait until the»Court in which the suit 
was in&tituted determined whether it would 
proceed«with the suit .itself or will stay 
it6» proceedings and refer the parties lo 
their' own .chosen ..tribunal, namely, the 
arbitrators. In. other 1 words, they could 
not - proceed j .with the arbitration till 
such', a stay, was granted. In Ram 
Prosad Surajmull v/Mohan Lai Lachminaram 
(5) ifr was held that-where an-action was 
commenced upon a contract wbioh contained 
a*provision for' a reference to arbitration, 
&nd ; a reference to .arbitration was made 
before the commencement of the suit and 
resulted in an award, the award was of do 
effect, unless- the suit had been stayed 
pending the arbitration. No such applica- 
tidn for stay was made in this instance, and 
the* mere fact that the plaint was eventually 
returned after 'the preliminary issue had 
been decided made no differenca. I he 
referenca did not revive by reason of the 

return, • 


(3) 69 Ind. Cas.t 801; 18 A. L. J 
B, (A.) 240; 42 A. 66). 

(4) 51 Ind. Caa. 80; 46 C. 1041; ->■) 

O. w: N. 716. 

(6) 60 Ind. Cas. S95; 47 C. 752. 


. 644; 2 U. P. L,. 
O. L. J. 399; 23 1 

I 


The application is, therefore,’ dismiesed 
with ecsts. 

N, K. 

Application ditmisled, 




NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Sicond Civil Appeal No. 226-B op1S2K 

June 19, 1922. 

Present: —Mr. Prideanx, A. J. C. 

VlTHAL—PLAiNriPf—AppKLLANr 

versus 

Shaikh BHOLU and otser!— 
Dependants—Respondent. 

Mortgage—Perpetual lease in favour of mortgagee 
—Same transaction—Clog on redemption. 

W here a perpetual lease by a mortgagor in favour 
of the mortgagee of the property mortgaged and the 
mortgage form one and the same transaction, the 
lease acts as a clog on the equity of redemption and 
the Courts are bound on principles of equity to 
relieve.against it. 

Appeal from a decree of the First Addi¬ 
tional District Judge,. West Berar, Akola, 
in Civil Appeal No. 200 of 1919, dated’ 
the 28fch February 1921. 

Mr. A. V . Khare , for the Appellant, 

Messrs. M t K % thadke and Af. R, Bobde , 
for the Respondents. 

JUDGMENT.—There is no force in this 
appeal. The facts are sufficiently given in 
the judgments of the two Courts below 
and it has been held that the document 
sued on is a usufructuary mortgage and 
not a perpetual lease. The appellant’s 
prayer for a declaration that he was a 
perpetual lessee has not been granted and 
he comes np here ol&iming that he shonld 
have been so declared and contending 
that in any case the lease of the loam 
lands during the lifetime of the executing 
Inamdar was valid and that three of the 
four fields were not covered by the morfcgp.sre. 
It was further contended that the condition 
of perpetual lease did not operate a? $ 
clog on the equity of redemption, 
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abdor rah ttur t>. HAfe nAbatan. 

Tbe point really at issue is a very short 
one: it is, whether the lease and the 
mortgage were or were not parts of the 
same transaction. It is obvious that they 
were; and because they were parts of the 
same transaction the Oonrts are entitled 
to apply the principle of equity: see Bkimrao 
Nagoirao v. Sakharam Sabaji (1). I have 
no hesitation in finding that the mortgage 
and the lease were parts of the same transao 
tion and the perpetual lease is a clog on 
the equity of redemption. 

The resnlt is that this appeal fails and 
is dismissed with costs. The appellant 
will pay respondents* costs. 

w. c. A. 

Appeal dismissed. 

(1) 64 Ind, Caa, 612; 23 Bom. L. E. 1269 at p. 1271: 
46 B. 409. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miicellaweoos Appeal No. 13 of 1922. 

April 7, 1922. 

Fresenl:— Mr, Lyle, A. J. C., and 
Mr. Ashworth, A. J. C. 

ABDUR RAHMAN—Objector—Jodomiat- 

Debtor—Appellant 
versus 

Babu HAR NARAYAN DAS and others— 
Decree. Holder*— Rebpoki estb. 

Civil Procedure Code (Act V of 1908^, 0 XX/, r. 
92 —Execution sale, application, to set aside—Notice of 
application, uhen to be given—Time for giving notice 
not limited. 

It is not necessary that the notice required by r. 
92, 0. XXI, Civil Procedure Code, to be given of an 
application to set aside an execution sale, should be 
served on all the parties affected by the sale within 
thirty days of the date of the sale. The rule pres¬ 
cribes no limitation for giving such notice. Once 
notice is given to all the parties affected by a sale, 
the Court lias authority to proceed to decide the 
•application on itsinorits, 

Ganesh Bab Naik v. Vithal Yaman Mahalya, 19 Ind. 
Can. 476; 37 B. 397 at p. 390; 15 Bom. L. R. 214, 
%-elied upon. 

Appeal against an order of the Subordi¬ 
nate Judge, Unao, dated the 6th February 

1922. 




Mr. Zihtir Ahmad , for fcbti Appellant. 

Mr, Af akhan Lai , for Respondents N 03 . 1 
and 3. 

Mr. 0. N. Muierjt, for Respondents Nos. 4, 
5 and 6. 

JUDGMENT,—This is an appeal from 
an order passed by the Subordinate Judge 
•of Unio refusing to sat aside a sale on 
the applioation of the judgment-debtor. 
The order of ths learned Subordinate Judge 
points out that when the application to 
have the sale set aside was made, only 
two out of the six decree holders auc¬ 
tion* purchasers were mentioned in * the 
application. He has held that as the 
period allowed for making an applieation 
to set aside the sale had elapsed the other 
four decree-holders auction-purchasers can- 
not now be made parties to the application 
and that the applioant cannot now ques¬ 
tion the Bale so far as those fonr persons 
who were not originally made parties to the 
application are concerned. He has further 
held that as those fonr persons have not 
been made parties notice cannot be issusd 
to them and &9 they are persons affeoted 
by the sale the sale cannot be set aside 
under r. 92 of 0. XXI. We are of 
opinion that this argument of the learned 
Subordinate Judge is fallacious. The appli¬ 
oation to have tbe sale S3t aside was made 
within the time allowed by law. In,that ' 
application the number of tbe execution 
case was given and certain of the decree- 
holders auction purchasers were mentioned. • 
It is true that the namss of four of the 
decree-holders were not included but notice ' 
was subsequently served on them of the 
application. It is not neoeesary that notice ' 
of the application should be served on all ■* 
persons affected by the sale within 30 ' 
days of the sale. R. 92 of 0. XXI v 
merely provides that no sale shall be set '' 
aside until notice has been issued to all ' 
parsons affeotel by it. Bat there is no 
limitation provided for giving such notice. • 
In the present case the application to ■ 
have the sale set aside has been made 
and notice has been given to all the 
parties affected by it. The Court is, there¬ 
fore, in a position to proceed to decide the 
application on its merits, la the view 
which we take we are supported by the > 
ruliog Qanesh Bab Naiki v.tfPMaJ Fama* 
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DWARKA DAS-AJODHYA PRABAD V. BAM RlTAN. 

Mahalya (1). We allow the appeal and 
eet aside tbe order o! the learned Subor- 
dioate Judge. Tbe iase will go bask to 
tbe lower Court with a direction to re¬ 
admit it on its original number in the re¬ 
gister and to decide it on its merits. The 
respondents will pay the appellant’s costs in 
this Oouit. 

Appeal allowed. 

(1) 19 Ind. Cas. 475; 37 B. 387 at p. 390; 15 Bom. 
L. R. 241, 


ALLAHABAD HIGH COURT. 
Second Civjl Appeal No. 167 op 1921. 

May 8, 3922. 

Present: —Mr. Justice Gokul Prasad and 

Mr. Justiae Stuart. 

DWARKA DAS AJODHYA PRASAD— 

Plaintiffs—Appsllants 

ter8U8 

RAM RAT AN and another —Defendants— 

Respondeats 

Contract Act (IX oj 1872;, * 78 —Contract to pur. 
chose ascertained goods—Delivery postponed by agree. 

men t _ Property in goods, when passes—Suit to recover 

price of goods, maintainability of. 
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PDRA V . BEHARILAL. 

evidence tbe defendants’ firm agreed to take 
these goods as ascertained but requested the 
plaintiffs’film to postpone delivery nntil it 
was convenient for the defendants’ firm to 
take delivery. In these circumstance?, the 
provisions of the latter part of eeotion 78, 
Ast IX of 1872, come into operation. Tbe 
parties had agreed that the delivery should 
be postponed. The property in the Balchar , 
therefore, passed to the defendants’ firm on 
the 27th February 1920 as soon as the pro¬ 
posal for sale was accepted. Sash being the 
ease, the plaintiffs’ suit, which was a suit for 
the prise of goods sold, was regular and in 
proper form. 

We, therefore, allow this appeal and papa 
tbe following decree. A desrea will be given 
to the plaintiffs for Ss, 824-8-3 with interest 
pendente lite and future interest till the date 
of realization at 6 per sent, per annum from 1st 
of May 1920 up to the date of realization. 
The defendants’ firm will pay their own costs 
and those of tbe plaintiffs’ firm in all Conrts, 
These costs will include in this Court fees on 
the higher stale. This decree will not be 
put into execution until the plaintiffs’ firm 
deliver the 22 maunds, 14 seers and l3 
chatacks of Balchar to the defendants of the 
quality agreed upon or make it available for 
th« defendants’ firm to take delivery, 

W. c. A. 

Appeal decreed , 
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When a purchaser of goods agrees to take the 
goods as ascertained, but at his request delivery is 
postponed, the property in the goods passes to the 
purchaser, under section 78 of the Contract Act, as 
soon as the proposal for sale is accepted, and a suit to 
recover the price of goods is maintainable. 

Second appeal from a decree of the Second 
Subordinate Judge, Cawnpore, confirming 
a decree of the Munsif. 

Dr. Kailas NathKatju and Mr. Indu Bhushan 
Baner.i, fer the Appellants. 

Mr, Fearey Lai Bunerji, for the Respond¬ 
ents. 

JUDGMENT.—The faots of the suit out 
of which this appeal baa arisen are these 
The defendants’ firm are proved to have con¬ 
tracted to purchase fiom tbe plaintiffs’ firm 
22 maunds, 14 seers and 13 abatacks of 
Balchar on the 27th of February, 19*0, at a 
price which was fixed at Rs. 815 1-3. 

The lower Appellate Court has believed tbe 
evidence of tbe witnesses prodaced by the 
plaintiff upon this point. According to the 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Sicond Civil Appeal No. 160 of 1921. 

July 31, 1922. 

Preient:— -Mr. Batten, J, O. 
Musammat PURA— Judgment Debtor- 

Appellant 


V 

BEHARILAL — DcoKEh:. Holder— 

Resp NIjBNT, 

Civil Procedure Code (Act V of lfl08j- 
Dismissal m dejault, effect of —Res judicata— E -e-u ' 
proceedings-Order determining rights of partio 
Execution case struck off in dcfauU~p ari L* J* 
have right to rc.opcn the question, ' 1 " 
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PORi V. BEHaRILAL. 

Where an appeal is dismissed in default the 
effect is to relegate the parties to the position as 
if there had been no appeal, or as if it had been 
dismissed on the merits, [p 241, col 1.] 

Though an order in execution does not operate as 
res judicata strictly within the meaning of section 11 
of the Civil Procedure Code of 190 such a decision 
becomes final between the parties upon general 
principles of law as an interlocutory order in the 
• suit. [p. 241, col. 1,] 

Ram Kirpal v. Rup Kuari, 6 A- 269; 111. A. 37; 1 Sar. 
P, C. J. 439; 3 Ind. Dec. (n. s.) 718 (P. C.) t followed. 

Mungul Pershai Dichit v. Qrija Kant Lahiri, 8 C. 6J; 
11 C. L. R. 1 1 3; 8 I. A. 1*3; 4 Sar. P. C. J. 249; 2 Ind. 
Dec. (n. s.l 32 (P. C.), followed. 

If an order has been made which directly or by 
implication determines the rights of the parties to 
an execution proceeding, the fact that the decree* 
holder does not choose to proceed with the execution 
and the case is struck off does not entitle a party to 
re.open the question upon which there has been a 
previous adjudication, [p 241, col. 1.] 

Murlidhar Sukul v. Nuningh Das , 10 Ind. Cas, 359; 
17 C. W. N. 113; 15C. L.J. 463, followed. 

Appeal against a deiree of the District 
Judge, Nimar, dated 6th December 1920, in 
Civil Appeal No. 145 of 1920. 

Messrs. M. Gupta and a, Y. Deshmukh , for 
the Appellant. 

Mr. S. B. Gohhale for the Respondent. 
’JUDGMENT.—In Suit No. 456 of 1905 

a decree W8S drawn up on the 7th August 
1905 which purported to be in accordanoe 
with the award of the Board of Conailiators 
who tonsolidated two mortgage-debfs and 
other debts and ordered a total sum of 
Rs. 2,600 to be paid by 15 annual instal¬ 
ments with the direction for sale of two. 
thirds of the debtor’s absolute ouupaney 
fields to the oreditor in full satisfaotion of all 
debts in the event of non-payment of three 
consecutive instalments. The words used in 
the deiree are that the two-thirds shall be 
sold to them by him.” The award on which 
the decree was drawn op did not make any 

mention of the exesution of a sale-deed, but 

B&id that the property was in lase of default 
to go to the sreditor, and it is specially 
mentioned that the mortgages will still 
remain in force. 

It is lontended here, as it was oontend- 
ed in the lower Courts, that the deoree 
should have bsen in the form of a mortgage- 
deoree and that, even as it stood, it is a mort¬ 
gage deoree and should not be exeoutoi 
merely by the defendant executing a sab- 
deed in favour of the plaintiff. It is con¬ 
tended on behalf of the appellant that the 
application for execution now before the 
Court should bo regarded as au application 
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for a dearee fical for foreslosure ia whiih 
cjse time might possibly be granted to the 
appellant who doss not get any time for 
p&ymeot under the order that a sale-dead 
should ba drawn up. I cannot, however, 
deal with the matter of the interpretation of 
the award and the decree on ths merits 
sinae this has already bean the subject of 
judicial desisioD, though it is sontended, 
probably oorreotly, that the decision was 
a wrong one. On 18th June 1919, the 
decree-holder applied for execution of the 
decree and asked that the decree should be 
exeauted by the judgment-debtor by executing 
a sale-deed. The following order was pa^eed 
by the Court on 11th September 1919 : — 
Dearea-hclier, Bahari L*J, present. Judg¬ 
ment-debtor abs3nt, Order pissed. It is ordered 
that the land is sold to the decrea-holier in 
full satisfaction of the decretal debt now due. 
Judgment-debtor will execute the sale-deed. 
If not, the Court will execute it on behalf of 
judgment debtor. Ogo month’s time is 
granted to execute the sale deed.” 

On 8th Maroh 1920 fche execution was 
struck off became the decree-holder had 
not in time paid the procacs-fees for not¬ 
icing the judgment-debtor to execute a sale- 
deed, Meanwhile the judgment-debtor ap* 
pealed against the order of llfch September 
1919, The appeal was dismissed for default 
and the Appellate Court refused an appli¬ 
cation for restoring the appeal to file. 
Against this order an appeal was made to 
this Court and was dismissed on 5th Novem¬ 
ber 1920. The desree-holder filed a fresh 
application for execution on 10th Marih 1920 
and the judgment-debtor objected that the 
remedy asked for was not one warranted 
by the decree or the award, and it was 
contended that the deoree holder was, there¬ 
fore, bound to bring a regular suit either 
for foreoloaure or that he must get the 
deciee made final. On this the Subordi¬ 
nate Judge ordered that he eould not 
re-open the question already deiided by his 
order of 11th September 1919, but the 
judgment-debtor should execute a sale- 
deed as ordered. On appeal to the District 
Judge it was held that the First Court hid - 
rightly deoided that the nature of fche 
decree had already been determined by fche 
order of 11th September 1919 and oould 
not be re-opened. The Distrist Judge up¬ 
held the decision of the Subordinate Judge 
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In appeal to this Court it is urged that 
the remedy sought for is not in accordance 
with the decree based on the award. This 
may be so, bat I have to see whether 
this matter has been concluded by the 
order of 11th September 1919, It is urged 
for the appellant, firstly, that as the aopeal 
against tha 1 ; order was not dismissed on 
the merits bat for default, the original order 
•annofc be regarded as still subsisting. Wo 
authority at all to the point has been 
eited io support of this proposition. There 
is no doubt that the effest of the dis¬ 
missal of the appeal for default is to put 
the parties in the same position as if 
there had b9en no appeal or as if it bad 
been dismissed on the merits. This ground 
of appeal hes no force in it. 

It is secondly oontecded that, because 
the judgment-creditor did not proceed 
with his ex cation application bub allowed 
it to be struck off on acsount of default, 
the order passed in those prrc j ediog8 is 
no longer of any effec f , sir ce the proceed¬ 
ings did not some to any final determina¬ 
tion on I he merits. It has baen held by 
their Lordships of the Privy Council that 
thiu*h an order in exe»u:ion does not 
operate as tes judicata strictly with n the 
meaning of sestion ll of the Civil Proce¬ 
dure Code cf i9l 8, each a decision b omes 
final between the parties upon g«neral piin- 
•iples of law as an interlocutory order in 
the smt: vide Ra n Kimal y. Rup Kuan (1), 
and Mu-gul i ershad D.chit v. Qma Kant 
Lihiri (2J. As to the contention that the 
decision ceases to be a decision if the 
case is subsequently strnok off, I would 
refer to Murlidkar Sukul v. Nw singh 
Das (3), where it is laid down that if 
an order has been made which directly 
or by implication determines the rights 
of the parties to an execution proceed¬ 
ing, the fast that the deoree-holder does 
not choose to proceed with the execution 
and the case is slruak off does not entitle 
any party to re-open the question upon which 
there has been a previous adjudication. 
There can be no doebt that the order of 
1 Itb September 1919 was an adjudication upon 

(1 6 A. 26&i 11 I. A. 37; 4 Sar. P. C J. 439; 3 Ind. 
Deo. (n. s.' 71N (P. C.). 

( 2 ) 8 C. 5 : 11 C. L. R. in : ft I A. 12?; 4 Sar. P. C. 
,7, 249; 4 Ind Dec. n. a.) 32 P C.). 

(3) 10 Ind. Cas.359; 17 0. W. N. 113; 15 C. L. J. 
453. 
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the question as to what was the nature of 
the decree and bow it should be executed, 
and the fast that the execution application 
was snbsequently struck off does not entitle 
the judgment-debtor to qaeBtion the nature 
of the decision. 

The ease has been rightly decided by the 
lower Courts and the aopeal is dismissed 
with costs. I fix Pleader’s fee at Rs. 10. 

Q. R. D. 

Appeal dismissed , 


ALLAHABAD H r GH COURT. 

Sacond Civil Appeal No. 1461 op 1920. 

May 2, 1922. 

Present: — Mr. Justice Ryves and 
Mr. Justice Stuart. 

BHIKHARI D AS^Plaintiff — 

Appellant 

versus 

ABDULLAH— Defen dart— . 

Rbspo dent. 

Civil Procedure Code (Act V of 190SJ, 0. XXI, r 103 
—Suit for possession by decree-holder— Limitation 
— Limitation Act (IX of W08 ), Sch I, Arts. 1J, 11J. 
—“Person against whom” meaning of. 

A suit for possession by the decrce-holder under 
O. XX', r. < 3, « ivil Procedure (ode, is gpverned 
by Art. 1A of the imitation Act [p. 242, col. i,] 

Sardhari Lai v. Ainbikn Peishad , 15 C. 52 »; 15 J. A. 
12< ; 5 Sar P. 0. J. i ;■; 1> | n d. j ur . 2lO; 7 Ind. Dec* 
(N. s. (P C followed 

The opening words of Art. 11 of the Limitation 
Act, namely “a person against whom” iuclade a 
decree-holder [p 2 2, col. I.] 

Oanpat Rni v. Huntsini Begam, 60 Ind Cas. 905; 19 
A. L J. 53, followed. 

Second apDeal from a decree of the First 
Additional Ju"ige, Aligarh. 

Messrs. H ribans Sahti and Patina Lil , for 
the Appel a >t. 

Dr. -i. M Sul liman, for the Respondent. 

JUDGMENT.—-Toe plaintiff-appelhnt ob¬ 
tained a decree io >913 for possession of 
certain property against certain persons and 
in execution of that decree he got possession 
of the major portion of the property in 
suit, bat he was resisted by one AbJullah, 
who was not a party to the decree, on the* 
ground that the premises in the possession 
of Abdullah were hie own properly aud 
were not covered by the daaree. The plaint..if 
ap, lied to the Exeou ing Court for precede u 
against Abdullah bat that Court by an ordsr 
dated the 31st of July 1915 passed under 
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0HYAM NABAIN V. JADUNATH 8INGH, 

0. XX’, r. 99, npbeld Abdallah’s eonten. 
lion. Tbia fait was bioagbfc in 1^19 for 
poaiesiion of the property in Abdallah’s 
possession. It baa been dismissed on the 
ground that it wai birred by limitation under 
Arfc,^ 11A of the Pint Sshedule to the 
Limitation Act, In appeal before us it has 
been argued that that Article d>es not apply 
to a suit brought by a degree hr Her. This 
point seems to us to be oovered by Zardi'iri 
Lai v. Ambika Fershad (i). Iq that cise their 
Lordships of the Privy Council held that 
the opening words of Art. II of the 
Limitation Asfc XV of 1877, namely “a 
person against whom” included the dearee- 
bolder. Article IIA contaias words to the 
same effect and, therefore, the ruling of the 
Privy Council is equally applicable to this new 
Artiile. TbiB view wai tak*n in this Court 
in Qanpat Raiv. Huiaini Begam (2). R. 103 
of 0. XXl only enables a party other than a 
judgment debtor against whom an order s 
made under r. 98 or b9 or 101 to institute 
» suit to establish tbe right whnh he olaims 
to tbe possession of the property. That, 
however, does not tomb the question as to 
tbe period of limita'ion wit-bio whicn Bush 
a sail most be brought, la our opinion that 
is settled by Arc. 11A of the present 
Limitation Aot. in this view the appeal fails 
and is dismissed with aosts, 

M. B. 

Appeal ditmitsei. 

(1) 15 C. 621; *5 I. A. 123-5 Sar. P. C. J. 172; 12 
Ind. Jur. 210. 7 Ind Dec. iN.s j Gat ,P. C.*, 

(2; 60 Ind. Cas, yu5; iy A. L. J. 63. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Exicdtiok of Deckce Appeal No. 29 of 1921, 

November 30, 1921. 

Preterit Mr. Daniels, A. J C. 
SHYAM NARaIN-Dgcaii-HoLDKti— 

Appellant 

versus 

JADUNATH SINGH —Judgmem-Debior—> 

RllPOnDENT. 

Hindu, Law — irtdow — Accumulanons— Personal 
estate—Intention —Accumw£ahon$, physical possession 
of, whether essential —Civil Procedure Code (Act V of 
lyubj, 0. KLl, r. Zb—RemandReconsideration of 
law competent. 

A widow has full power during her lifetime to 
w otherwis-o dispose of accumulated iucom 
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accruing during her possession of a widow’s estate, 
[p 2o, ool i ] 

Siodamini Dasi v. Administrator-Qeneral of Bengal, 
20 C. 433. '0 I. A. 12; 6 Sar. P. C. J. 272; 17 Tnd Jur. 
223: 10 Ind. Dec (n s.) 293 (P. Cj, followed. 

The question whether such property would 
after her death form part of her personal estate, de¬ 
pends on wheoher she has shown any intention of 
appropriating it for her own benefit in her lifetime, 
A mere expression of opinion as to what she would do 
with iwould not amount to an act of appropriation. 
But where she has entered into an agreement 
sh nving how the property will be appropriated, her 
intention that it should form part of her personal 
estate, is sufficiently manifest, [p 2t% col 2] 

It is not necessary that such property should 
have come into her physical possession during her 
lifetime and a widow is competent to appropriate 
property to which she has established her title 
even though the same be wrongfully withheld from 
her by a person in unlawful possession of it. [p. 245, 
col. .] 

Isri Butt Koer v. Hansbutti Koerain, 10 I. A. 159; 
13 C. L. ft. 4 8; 7 Ind. Jur. -557; 4 Sar. P. C J. 459; 
10 0 321; 6 Ind. Dec. N. E 1 217 iP. 0.), Bhngabati 
Koer v. Sahodra Koer, 13 Ind. Oas 691; 16 C. *V. N. 
b<4, referred to. 

In the case of a remand under 0. XLT, r. 25, 
Civil Procedure Code, it is open to an Appellate 
Court to re-consider the view of the law on which the 
remand was based, [p. 244, col. 2.] 

3fast7iun?it&sa v. Kaniz Sughra, CO Ind. Cas. 975; 
43 A. o77: 19 A. L.J. 139; 3 U. P. L. R. (A.) 30, 
followed. 

Appeal against an order of tbe Additional 
Subordinate Judge, Lusknow, dated the 19th 
April 1921, confirming that of the Munsif, 
South Luckoow, dated the 9th Marsh 1921. 

Messrs, Bisheshwar N th Srivasiava aod 
Oaya tratai , for the Appel ant. 

Mr, Surenira Nath Roy, for the Respond¬ 
ent. 

ORDER. 

Daniels, J. C .—[August 17,1921),—Mtmm. 
mat Janaka was the widow of Saltan Singh. 
Sbe is dead. The respondent, Jadunath Singh, 
is both her heir and the reversioner of Saltan 
Singh. The deoree holder appellant, Sbyarn 
Narain, has obtained a detree against the 
respDndent as heir to Musammat Janaka 
limited to her personal estate. In exeoution 
of that deoree he seeke to atfcaok a dearee for 
mesne profits obtained by her against one 
Ram Sahai, the amount of which has been 
deposited in Court. The question in dispute 
is whether the amount decreed forms part of 
the assets of the deceased in the bands of her 
heir or whether it is an aoorotion to the estate 
of Saltan Singh. 

Musammat Janaka had mortgaged eertain 
c property. She filed a suit for redemptioq 
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alleging that the mortgage hai been m:re 
than paid off from the profits of the properly 
and that there was a enrplas in the hands of 
the mortgagees. Her claim was allowed and 
she got a desree for redemption and for sur- 
pins profits collected by the mortgagees. 
It is these profits whieh are now in 
dispute, 

Thera is no dispute that a widow 
has full power to dispose of the 
income of her husband’s estate as it 
aosrues. It is also settled by the deii- 
sion of the Privy Oouoeil in Saodamini Dasi 
V. Administrator*General of Bengal (1) and 
subiequent eases, that a widow has fall power 
during her lifetime to invest or otherwise 
dispose of accumulated income accruing dur¬ 
ing her possession of a widow’s estate. 0 a 
the other band, it appears to ba equally dear 
that savings which she does nob attempt to 
appropriate daring her lifetime pass to the 
reversioner as part of her husband’s estate. 
In the words of their Lordships of the Privy 
Council in Isri Dutt Ko:r v, Bansbutti Koirain 
(2): “ If she has made no attempt to 

dispcs3 of them in her lifetime, there is no 
dispute but that they follow the estate frjm 
whieh they arose.” The desision in this ease, 
therefore, depends on whether Musammat 
Janaka had shown any intention of appro 
priating these profits for her own benefit in her 
lifetime. The learned Subordinate Judge 
has not considered this point. He seems to 
have held, on the basis of an unreported 
Calcutta ruling, that because these profit) 
never actually tame into the hands of the 
widow they must neoesshriiy form part of the 
husbands estate. I have examined the de¬ 
cision on whieh the learned Subordinate Jadge 
relied, whioh is printed as Bhagabati Kotr 
v. Sohodra Koir (3) and find that it does not 
lay down any such proposition. Tne judg¬ 
ment lays down that the true test to deter¬ 
mine whether accumulations in the hands of 
a Hindu widow follow the estate is whether 
she intended to treat them as part of the 
estate or as temporary savings to be sptnb by 
her subsequently. A part of the property 
in dispute sonsisted of accumulations 

(1) 20 C. 433; 20 I. A. 12; 6 Sar. P. C. J. 272; 17 
Iud. Jur. 223; 10 Jnd. Dec. (n. sj 293 P. 0.). 

(2) 10 I. A. 110; 13 C. L. R. 4'8; 7 Iud. Jur. 557; 
4 Sar, P. C. J. 459; 10 C. 324; 6 In-1, Dec. (n. a.) 
217-P. CD. 

(3) 13 Ind- Cas. 69lj 16 C. W. N. 831. 


of rent due from tenants. As to this 
the Court remarked—and this is the passage 
especially relied on by the respondent— ‘In 
so far as th9 rants not realised from the 
ten infs are ooncarued, it has not been serious¬ 
ly disputed that they cannot be treated as 
temporary savings liable to be applied in 
satisfac ion of any personal debts of the 
widow.” The ground of desision in the oas9 
appears to have been that there had been no 
attempt to appropriate this income. 

In the present earn the appellant relies on 
two circumstances as showing iutention 
on the part of tiusimmat Janaka to 
appropriate these profits for her own 
benefit, The first is that before her death 
she had put the decree in execution. 
This circumstance appears irrelevant. It 
would be equally necessary for her to execute 
the decree whether the profits were to be 
epeot by her or to be aided to the estate. 
The second oiraamstanci, however, has a 
very direct bearing on the question at issue. 
It is that in the very bond in favour 
of Shyam Narain, appellant, on the basis of 
which the deoree now in execution was obtain¬ 
ed, it was expressly stated by Musammat 
Janaka that if she could realise the amoant 
of her decree sgiinst Shyam Narain, she 
would immediately pay off the debt in lieu of 
which she was executing the bend. This 
shows that she intended to appropriate the 
profits now in dispute in payment of her per¬ 
sonal debt (o the appellant. 

It is objeoted by the respondent that :this 
mortgage bond is not proved. The document 
heirs the Court’s endorsement—“Let it re¬ 
main on the file” (s\amil mid rahe), bat no 
other endorsement. Under these circum¬ 
stances I remand theeise under 0. XLI, 
r. 25, to the lower Appellate Court for a find¬ 
ing as to whether the document, dated 18th 
December 1918, which is to be found at pages 
5/1, 5/2, 5/i, of the tile B of the Munsif’s 
record, was exejuted by Musammat Janaka, 
The parties will be at liberty to adduce 
evidenoe. Seven days from the date of 
finding will bs allowed for objeclions. 

Messrs. A. f\ Sen , B. K. Qhose and Gaya 
Prcsid, for the Appellant. 

Mr. J. K. Barnrji , for the Respondent 

JUDGMENT. 

Daniels, A. J. C—( November 30, 1921)._ 

The facts of this ca6e have been eta ted in 
my order of remand of 17th August le^ 
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which should be read as part of this jodgmept. 
Mwirmof Jaoaka, de.eased, had obtained in 
her lifetime a decree against one Ram Sahai 
for redemption of a mortgage and for a con- 
siderable mm of enrplns profits in the hards 
of the mortgagee which were due to her. It 

foo ? d ihtbe ®ortg 8 pe had been more 
than redeemed ont of the profits of the property 

o f which the mortgagee was in possession 

On k4th Jnly 1919 Musammal Janaka had 
executed a pro note in favour of Sbyam Narein. 
Mutammat Jaraka died in February 1920, 
In Marah 19.0 Shjam Narain obtained a 
deoree on the basis of bis pro cote for a sum 
of Bs, 566 (as stated in the application frr 
execution) recoverable from the aeeeta of 
Musammat Janaka in the hards of the 
jndgmeDt-debtor respondent-, Jadncath Sirgb. 
In execution of this decree Sfcyam Naram, 
who is the appellant before tbia Court, 
obtain'd an order attaching Musammot 
Janaka a decree for surplus profits already 
referred to. The judgment-debtor objected 
on the ground that these profits termed part 
of the estate of Mutammat Janaka’s husband, 
Sultan Singh, and were not assets of the 
deceased in his bands. Both Courts b, low 
have allowed bis objection and Sbjam Narain 
comes to this Court in second appeal. As 
was mentioned in my order of remand tbe 

is at one and the fame time the 
reversioner of Sultan Singh and the heir of 
Mutammat Janaka. 

Tbe sole question at issue is whether tbia 
decree for surplus or mesne profits formed 
part of the assets of Musammat Janaka or 
not. In my order of remand I held that 
this depended on whether she had in her 
lifetime shown an intention of appropriating 
them fcr ber own benefit. As evidence that 
she had dene so the appellant relied on a 
covenant entered into by her in a mortgage- 
bend executed by her in favour of Shjam 
Narain in which she undertork to satisfy 
the debt she waa incurring to him whenever 
she should obtaiu a deoree fcr mesne profits 
against Ram Sahai and out of the amount 
of that decree. By an oversight it waa 
stated in my order of remand that this 
covenant was contained in tbe very bond on 
which Sbyam Narain’s decree was based. 1 
This was not the case. Tbe bond on which 
Sbyam Narain got a money decree was a 
simple bond, dated 24th July 1919, for Re. 
JQO, The covenant in question was con* 
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taired in a mortgage-bond for Rs. 750 
executed on 18th December 1918. It was 
obbeted by tbe respondent that this mort- 
gape-bond had not been proved and, therefore, 
the Court should Dot take it into considera¬ 
tion. Tbe TrialOonrt having omitted to endorse 
on the bond whether it was proved or not, 
I remanded an issue on this point, Tbe 
finding on that issue is in favour of the 
BppellaDt and is not disputed, On the view 
of tbe law taken in my remand order that 
finding should naturally result in a decree 
in favour of the appellant. 

Tbe respondent has contended at the 
hearing to day, 

fi'St, that tbe money could in no case be 
treated as Besets of the deceased unless it 
actually e&me into her hands in her lifetime, 
and 

secondly, that as no ceiree for meene 
profits had been obtained when tbe mortgage- 
bond of December 19.8 was executed, any¬ 
thing said in that bond was a mere flores- 
s : on cf intention as to what Mutammat 
JaDaka would do in tbe hypothetical 
event of her ever beermiog posfesBed of this 
money and if, therefore, absolutely irrelevant 
for tbe purpose of this cape. 

In tbe ea*e of a remand under 0. XLI, 
r. 25, nothing has been finally decotd 
and it is Of eo to me, should 1 see reason to 
do so, to re-consider tbe view of the law on 
which tbe remand was baeed—• if ais&un- 
m'sja v. Kanit Stghra (4). 

Before dealing with tbe respondent’s con¬ 
tention it will be convenient to state brii fly 
the history of the ligitation which resul ed 
in tbe decree for mesne profits. Tbia has 
beeu ascertainsd by reference to the records 
of this Court. 

Musammat Janaka’s suit was instituted in 
the year 1 9 a 5, 

On 2bth April 1916, she obtained a decree 
in her favour from the Court of the Mun 3 if. 

On 14:h November 1916, that decree was 
modified adversely to her by the District 
Judge on appeal. She oame to this Court 
in second appeal. Her appeal was to a 
large extent accepted and by an order of 
remand, dated 31st July 1917, tbe case was 
sent back to the lower Court for an account 
to be made up on the basis of this Court’s 
finding. 

(4) 60 Ind. Cas. 976,- 43 A. 377; 19 A, L. J, J189} 3 
U. P. L. R. (A.) 80, T * 
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On T0th March 1918, the District Judg-e re* 
corded a firdirgshowing asum ( f Ra.1,722 5 8 
fts dre to her on Ecconrt. of rnrnlue 
rJ'oBfs. Poth partita objected to the finding. 
The Irfipordentes objections were rejected 
&rd thore of Mr scmmat Jaraka were eccFptcd 
in part, snd by an order of 30th Anp u c fc 
1918 this Court again remanded the •&fe 
to the District Judge to prepare a eorreot 
account in accirdarce w*th the findings 
arrived at hy this Court. The Mura : f bed 
rrigiuftlly found a sum of Re. 2,^12 10 9 to be 
dre to Vutcvnrruit Jgnaka, a faot which 
apreara on the fEce of this Court’s order 
ard the order of this Ccuit expressly states 
that the pccrunt prepared hy the Mon'if is 
to be taken a* snbs’ar tially co^reot, end 
only to le mrdifird hy c xiludirg o rtain items 
re’ating to grove landp. 

Firally, on 8th December 1919, th is 
Court rave Vurammt t Jmaka a deerre for 

Rp. 2,661 r d 6 trgptherwith interest aud costa. 

In Fuprort of } i» contention that no item 
can be treated esae. c etfof aHirduwidcw 
urlers it hr s come into her physical p s- 
Pessirn before her death the respondent 
has cited or lv ore C» lcot.ta capp, 1 hcgabaH 
Fo(r v. foliodra Ko r (3), T! at. case has 
been ful’y di-tufsed in ray order rf nmand, 
and the rispondem’s Pleader hr a nothirg 
rew to spy with regard to it. Oq priiicip’e 
there app< are to be no r eiecu wt y a widow 
slouldle preo’uded from f xercinr ff an tet 
of aj prr pration with re pa! d to pi o 'erty to 
wl ieh 9 ! e has established her tills and 
which is being wromfdy withheld from 
her by a person in cnlaw'ul po. se sion of 
it. In this case it was qui‘e certain it 
tie time when the cootrr etcd to pay there 
mesne profits to tie appellant, that a 
considerable sura cf rresre pn fits w» u’d 
he due to her, and the only quest.on 
remaiDirg for decision v as es to Uea°ofc 
iraootfc. This is qci'e clear from tie older 
cf remand of tl is Cour 1 , da'edO h Argcst 
1918, which was paseed time mon'hs 
previous to the execution of ttem(rtgag6' 
bond. I i in quite prepared to*Lr.e wi»h 
the respondent’s confen'ion that 3 mei e 
ixpressicn cf opinion as lo what ibe would 
do with property which might aJ ecme 
fu'uie time cone into her por session v7pr 11 
net amctDt to an t cb of appro?.iv on on 
the part of ihe widow. In th s ca e tl erj 
Wt*8 mi oh more ifcaa that, la tbo £rtt 


place, proceedinrs for rea-.very of tl fa 
money were actually pending, and, ps I 
have said, the order of this Court bad left 
no dot bt that a corBtderabJe sum of 
money was actual’y due to ber. In tbe 
second p’acp, the contrsofc wb : oh she made 
with Shyam Narain was not a mere 
exrraseion of intenticn. There was a distinct 
agreement. t v at the money should he applied 
in settlement of the mortgage wh ; ch she 
wes executing, and there wa", moreover, a 
further c vsnant entMirg the mortgagee 
to realire the mcr^gage-money out of the 
amount of the decree for profi‘s which 
she rxDfc’ed to rbtain. Under these cir¬ 
ca msfco.T ce», I bold that there had been a 
manifestation of intoDfrn by Mutnmmai 
Janaka to approbate the money snfficerfc 
to prevent its passirg as a part of ber 
hu bano’s estate. 

I aocrrdirgly allow tbe appeal with costs 
in all Courts and, setting acida the orders 
cf the Ccurt below, direct the Trial Court 
to restore the execution pr r codings to the 
fi'e ard proceed with the execution from 
the s l ace which it had reach'd when the 
jadgmeDt debtor’a objection was allowed. 
I am in'o med that a'ter the attachment 
tbe monry was acta l’y realised and paid 
into Crurt ard that it was withd awn a r tm 
the passing of an order in the judgment* 
debtor’s favour by one of theOrur‘8 below. 
Under the e circumstance", the appellart 
wi l be entitled to apply to the Trial Court 
for appropriate relief under t u e provision 
of section 144 of tbe Code of Civil Pro¬ 
cedure. 

H. aVowed, 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1621 cf 1920. 

May a, 1 922, 

Present: —Mr. Justioe Lind>ay ard 
Mr, Justice Gokol Prasad. 

Musamm t FATi M A—D. pendant — 

Appellant 

rerius 


MOHAMMAD MASHUQ A LI and anot.eb 

— Plmmt ff-—Ric.hpondents. 

Provincial In-olvency Act (III of ?( 0 ~J tS IQ 2) 
—Acquisition of property bj insolvent ajter aitjuihca. 
tion- Receiver, vexing in- Declaratory 8 uit by Receiver 
competent. ' * 
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All property which is acquired by or devolves on 
an insolvent after the passing of an order of 
adjudication and before his discharge, vests in the 
Court or Receiver and becomes divisible among the 
creditors in accordance with the provisions of section 
16 (2) a of the Provincial Insolvency Aot, and 
the Receiver is entitled to a declaration that such 
properly is saleable for the benefit of the creditors; 
he is under no obligation to sue for physical posses¬ 
sion of the insolvent’s property andean seek mere 
declaratory relief, 

Second appeal from a decree of the 
District Judge, Moradabad. 

Mr. 5. A. Haidar, for the Appellant. 

Mr. Iqbal Ahmad , fer the Respondents 

JUDGMENT,—Although we do not 
agree with the reasons given by both the 
Courts below in support of their judgments, 
we are nevertheless of opinion that the decree 
in favour of the plaintiff is eubstantiaUy 
correct. The plaintiff is Reieivar in insol¬ 
vency of one Abdur Ran*, who was declared 
insolvent on the ldth July, 1915. More 
than two years after the adjudication 
order a shier of the insolvent, Musammat 
Musharraf un niesa, died and Abdur Rauf, 
as one of her legal heirs, became entitled 
to a two-ninths share of her estate. 

It appsers that, after the death of 
Mnsharraf nn-nisea, the appellant befori us 
managed in s:me way cr other to have a 
mutation erder made in her favour. It seems 
that she put forward a Will which she said 
had been executed in her favour by Mushar- 
raf-un-nitsA who washer aunt. 

The Reaeiver brought this suit asking for 
a declaration that a two-ninths share of ihe 
estate (f MuabaTraLuD-nissa became the 
property of tbe insclvcu\ Abdur Rsu\ on 
the ladj’a death and that it was eeleable 
in satisfaction of tie amount doetoAb.ur 
Raul's treditors. It war, therefore, piayed 
that it might be dsalared that the name of 
Musammat Fatima had b.ea entered in the 
revenue papers wrongly and contrary to 

facts. 

Both tbe Courts have found that the story 
of tbe Wi'l in favour of Mohammad Fatima 

is untrue. 

A legal plea was raised in both the Courts 
behw, namely, that the plaintiff was u der 
an obligation to sue for possession and 
could not seek mere declaratory relief under 
the previsions of section 42 of the Specific 
Reli f Act. Both tbe Coer s below over 
ruled this contention. The learned Jadge 

Q i th« Jfint Court mm« tobavo thought 


that basause tha property of cad insolvent 
vests in the Receiver, that is tbs same ■ 
thing ai the Receiver’s actually oeing in 
possession of the property. This view, of 
ccurse, bes not been supported. The learned 
Judge of tbe Court below held, however, 
that a declaratory decree was permissible 
inasmuch as the declaration whioh was 
smgbt for would enable the Receiver to 
sail or mortgage the property for the benefit 
of the o editors. 

In our opinion the Receiver was entitled 
to ask for declaratory relief and to obtain 
it. Under tbe provisions of tbe Provincial 
Insolvency Act (lit of 1907), which 
were in force at the time the inheritance 

i 

opened, all property each as may he acquired 
by or devolve on tbe insolvent after 
the passing of an order of adjudica¬ 
tion and before bis discharge, forth* 
with vests in the Court or Receiver and 
becomes divisible among tbe creditors in 
accordaDoe with tbe provisions of subjection 
(2), clause (a) of section 16, In these 
oricumstancss, we are satisfied that the 
plaintiff as Raoaiver was entitled to the relief 
which he claimed in paragraph 8, clause 
(a) of tbe plaint. We do not think that it 
can reasonably bB argued that the Reosiver 
wai under an obligation to bring a suit for . 
physical possession of the insolvent’s property. 
The result is that the appeal fails and is 
dismissed with costs, 

m. k. & w. c. A. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT, 

Civjl Rsvjsion No. 142 or 1921. 

November 18, 1921. 

Pretent :—Pandit Kanbaiya Lai, J. 0. 

NaGESHAR AND OrdiRS—DlIINDANfS— 

ApP-ICANTI 

versus 

BHAGY DU8EY— Plaintiff— Opro9ir* 

Party. 

Saif, dismissal of , in default—Restoration against some 
defendants and exemption of others by plaintiff— 
Court’s power to restore against others. 

Whereafter tho dismissal of a fluit in default the 
plaintiff applies for restoration against some only of 
the defendants and oxompta the rest, the Oonrt baa 
no power to take aotion auo mofu aud restore the suit 
as-against thoie-io exempted. 
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JAGANNATH V, BALWAKT SINGH. 

Revifior against the order of the Mungif, 
Fyjabad, dated the 19th Joly 1921. 

Mr. H K Ohoth, for the Applicant. 

Mr. M. Wasim , for the Opposite Party. 

JUDGMENT.—A enit wag filed by the 
plaintiff for partition against two seta of 
defendants. One set oomprised the defend¬ 
ants Nos. 1 to 6 and another set eomprised 
the defendants Nos, 7 to 13. The second 
set denied the title of the plaintiff. On the 
date fixed for the hearing of the enit the 
plaintiff and the defendants Nos. 1 to 6 were 
not present. The defendants Nos. 9 and 
10 were present. Tae suit was, therofore, 
dismissed for default. On the same d*y 
an application was made by the plaintiff for 
the restoration of the suit to the file. His 
allega'ion was that he was busy negotiating a 
•ompromise with some of the defendants 
and did not hear the 0*11. In support of his 
allegation he filed a petition of compromise, 
showing the terms settled between him and 
the defendants Nos. 1 to 6 and stating that the 
remaining defendants Nos. 7 to 13 might be 
exempted from the claim. The Mnnsif 
allowed the application for restoration as 
against the defendants Nop. 1 to 6, who 
verified the compromise, and parsed a 
decree against them in aocordaroe with ils 

terms. 

The plaintiff did not evidently want to 
proceed with his application as acai st 
the remaining defendants, for in his petition 
of compromise he agreed to exempt them 
from his claim. No r.otics of the apphaa- 
tion for restoration was, therefore, sent to 
the defendants Nos. 7 to 13. Wtun en 
application was filed by the plaintiff for t e 
preparation of a final decree for partition, 
the ProbationaTy Muaeif, who -"celled the 
cffi-er who bad oiigin-lly pa-eel the 
decree, «ame to the conelu. i m that the 
defendants Nrs. 7 to 13 were neces ary 
parties and that they had been wrongly 
discharged. He further thought that the 
f aid defendants could very well question 
the validity of the preliminary decree for 
partition and object to its being male final. 
He, therefore, started proceedings sw motu for 
the restoration of the or'giral fni*, which 

the preliminary decree wee 1 & sad, as against 
Ibe defendar 1 1 Nos. 7 to 13 and ultimately 
eet aside the (X parti order of di«mis«al and 
restored the suit &s against them also. The 
procedure adopted by him was, however, 


absolutely irregular. The 1 plaintiff -bad 
himself exempted the, defendants Nos. 7 to v 
13 and contented himself with Ih®. 
restoration being effected as against . 
the defendants Nos. 1 to 6 alone, with whom 
he had entered into a settlement. The Court 
had no power to take asfcion of its own" 
motion as against the defendants Nos. 7 to 
13 and to restore the suit as against them. 

The application i*, thereforp, allowed and 
the order of the Court belo w set aside. No 
order is made, in the circanntance®, as to tho 
costs of this procseding in either Court. 

n. k. Application allowed. 


ALLAHABAD HIGH COURT. 
Letters P.xemt Appe*l No. 25 0* 1921, 

M*y 25, 19-2. 

Present :—Sir Grimwood Mear% K.T., Chief 
Jus ice, and Mr. Jnstica Ryves. 
JAGANNACH and other*—Defendants— 

Appellants 

venui 

BALWANT SINGS AND ANOTHER— 

P a 1 NT 1 ??*— Respondents. 

Revenue and Civil Courts, conflict of — Landlord , 
civil suit by, Jor declaration that defendant not adopted 
son of deceased occupancy tenant—Relation of land¬ 
lord and tenant subsisting between the parties—Civil 
Courts, jurisdiction oj Agra Tenancy Act (ll of 190 ) t 
ss. , '• , '* 7 —Revenue Courts—Jurisdiction to decide ■ 
questions oj status or adoption 

* hile it is neoe-sary to guard against formulat. 
ing any such general rule as that, a suit for a 
declaration of legal status cannot be entertained• 
by a ■ ivil 1 ourt merely because such a suit may 
be brought in consequence of a dispute which 
originally arose between landlord and tenant,, 
nevertheless where it appears on an examination of 
the plaint in the light of the surrounding ciroum-- 
stances that the suit in fact offends against the 
provisions of section 16 ‘ of the Agra Tenancy Aot, 
the jurisdiction of the Civil Courts is ousted, [p. 248, 
col .] 

In all such cases it must be determined what 
is the real contes between the parties and what 
is the real object of the suit, [p 2ib, col. 2.] 

L. an occupancy tenant died The defendant 
all-ging that he waB tho adopted son of L applied 
for mutation of his name in place of tho deceased. 
The landlord brought this civil suit foradeolara. 
tion that the defendant was not the adopted son of 
L. From an examination of the pleadings it appeared 
that tho relationship of landlord and tenant sab. 
sisted between the parties and the only digputo 
was as to the nature of the tenancy: 

Held, that the app-opriate suit by either 
party would be under s-'oiion of, ta an( j ^ 
of the Agra Tenancy \ct, a suit as to which tho 
cognizance of the * ivil Courts was exproszl*-.- 
ousted; [p. 249, col. 2 ] v 
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M that the object of the present suit being to 
forestall that suit or else to enable the plaintiff to 
brinj? a enit for ejectment under section 8 on 
the ground that the defendant was a non-ocoupancy 
tenant, it was not cognizable by the Civil Court 
[p 240, co i 2 .] 

A Revenue Court has jurisdiction to decide a 
& question of status or adoption, [p. 251, col. 1. j 

Letters Patent Appeal from the jn J gment 
cf Mr. Justice Lirdsay, reversing a decree of 
the Subordinate Judge, Meerut. 

Dr. *?. M. Sulaivan and Mr, Sail a hath 
Muherye, for the Appellant*. 

Mr. Quhnri Lol , for the Respondents. 

JUDGMENT.—The facs out of whioh 
♦hi* appeal ari°rs are shortly as follows;- 
L&lji w*b bd oecupa^y tenant of a holdirg 
in the villege of Khajuri, of which the 
plaiDMffs-resroDdeuts are the Zamindars. 

Laiji died recently, ard on his death the 
defendant appellants applied for mutation 
of their names in the plate of Lalji, as 
being entitled to succeed to his ostupancy 
holdirg. While these proceedings were 
pending, this enit was brought in the Court 
of ibe Mnneif for a declaration that the 
defendants were not the grandsons cf Lalji. 
The pleadings will be examined in detail 
later on. One defense to the »uifc was that 
it was not cognizable hy the Civil Court. 

The Mucsif held that be bad jurisdiction, 
as the prayer was for a declaration only, 
and on the merits, decreed the suit. 

The defendants appealed and again objest- 
ed to the jurisdiction cf the Civil Court to 
entertain the suit. The Distriit Judge up- 
be Id this oontentior, and dismissed the enit. 
The plaintiffs 6ppealed to this Court, and 
a learned Judge cf this Court albwed the 
appeal and sent the sase back to the DiVriit 
Judge to try the appeal before him on tie 
merits. 

From that order, the defendants have 
brought this appeal under the Litters 
Paten 1 . 

After hearing full argument, wa tbii k 
the appeal must be allowed and the mit 
dismissed on the ground that it was not 
Cjgn'zible by the Civil Court, 

This appeal raises the question cf the 
•orflist of jorisdic’ion between the Civil and 
the Revenue Coarts in a part’colarly cjd* 
veuiont form. 

Section 167 of tin Agra Tenancy Art 

provides, that all iuUp,, .of the nature 

pptoifivd in the fourth bcbtdile shall be 


heard aud determined by the Uiv 3 ni 9 Oourta 
and, exieot in the way of ap eil ai provided 
in the Act: “Ni Court other than a Rivsnue 
^ourfc shall take •ogD»zvoce of any dispute 
Or matter in revuest of vrhiah aay sash suit 
...might be brought.’’ 

In Ram Oharitar Bat v. Jiani (l), (to 
whieb desision one member of this Court 
was a pa-ty) it was laid down that, while 
it is nesesrary to guard against formulating 
any such general rule as that, a tail f 0P 
a declaration of legel status cannot he 
entertained by a Civil Court merely beiaur© 
suah a enit mey ba brought in conseqnetoe 
rf a dispute which originally arcs© between 

landlord and feoant, nevertheless aD eiami- 
nation of the plaint in the light of the 
kurroondiog circnmstantfg may show that 
the mit in f&c 1 - offends against the nrov sions 
cf section 167. It wss there pointed out 
that a plaiDt might ba so drafted in which 
a mere declaration as to the existence of a 
valid marriage, or es here, of a valid adop 
tion, might have been sought in respect of 
which it could scarcely have been held that the 
jurifdio'ion of the Civil Conrt * a* ousted. 

The rot o decidtndi of iha* case was that 
in ill such cases we mu4 determine what 
wfs the raal contest between the parties 
and what was the real objeot of the suit. 
And f r this purpose we must, examine the 
plaint with care. Two similar o 89 * are Lori 
Lai v. Sardar Singh (2) aid Sti Mahant 
Bramha Birham khuthul v. umera llj), 

Toe plaint opens with the statim-nt that 
Lalji was aD oooupatry tenant of the 
pla ntiff j who are the Zvmiadars of the 
village He di>d “ uit'tout having any ton 
or other legal hein ” od 8 and a half months 
before the suit. Thereupon, the defendants, 
who are de eribed as the grandsons rf Lalii’s 
sifter, made an apph'c tion in the R'vrnus 
Courts cn the 3rd Jenuiry I9l8 for the 
entry cf their iaraes as OMupaney tenants 
iu the place cf the desea-ed Lalji. They 
asserted that La ji cxoited a deed of 
adoption on 11th Fehrea’-y 1 C5 statirg 
that he bad adopted Gobind as h<8 son and 
that the defendants are th9 sons of Govind, 
who is aim dead. 

The plaint goes on to say that Lalji a’so 
made two Wills in d fendants* favour but 

(1)2' Ind fns. 85°, 36 A, 48, 1» A- L. J. 1022, 

(2 • 6 A. 1- J. 614; A. VV. N. »&09 m 

v 8 ) 18 lnd. Cai, 057; 35 A. 209, U A L. J, 810, 
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that both are “ legally null and void” and 
that the defendants have not acquired occu¬ 
pancy r ghts. 

With regard to the adoption, it is stated 
that Lalji was a Gaur Brahman by 
caste, and thus email not legal? adopt 
hie sister’s eon. 0:ber objections were 
taken to the adoption culminating in the 
aspertion that, as a matter of fast, it never 
took phce. Govind died four years before 
suit in the lifetime of Lilj'. 

Then comes a very significant statement 
which really contains the kernel of ^ the 
ease for the plaintiffs:—Paragarph 7. The 
defendants are the grandsons of the sVer 
of Lvlji deceased. Their father, Govind, 
was not adopted by La\j ; , and their posses¬ 
sion over the o'C*pancy holding cf Lai i it 
simrly that (j non-occupancy tenants from 
yen to year ” 

The Cinse of action is said to have bc* 
crued on the 3rd January 1918 the dite 
of defendants’ application for motion of 
natron, and in the beginning of February 
19 8 when the defendants refus d to with¬ 
draw that api 1 cation. This act is stated 
to be “prejudicial to the plaintiff*’ rights 
and hence the rtiifc. 

The only relief songhfc is, that it may 
he diclarrd that Govind was not the 
adop'ed eon of Lnlji, aud that the defendants 
aieiot the grandsons of La’ji.” 

Now (he plaintiffs admit that they are 
the landl >rds and that (he defendants are 
in possession as their tenants, but only as 
non o«capa&<y tenants from year to year 
and it seems fairly obyions from the plaint 
itself that the object of the suit is to get 
a declaration that will prevent the defend* 
ants from estibl shiog their claim to suc¬ 
ceed to Lalji's occupancy holding. 

Woen we torn to the written statement, 
the matter is placed beyond all doubt. 

The defendants say, in effect, that Lalji 
who hal no soa did adopt Govind, aud 
that by a special ousfcom of the brother¬ 
hood, the adiption of a filter’s eon was 
valid. That ever sites the a loption whic i 
took place before 1905, (when the do d of 
adoption wa9 exeoafced), Lilji brought up 
Givitd, got him marritd, and tha' Goviod 
ard his sons, the defendai t«, have all 
along beea shaving in the cultiv .ii in of the 
oooupan*y holding and living wnb L Iji. 
After the death cf Govind, L.^i executed 


fche two Willi in defendants’ favour merely 
as a precaution, and the plaintiffs have 
brought tbi* suit to dep-ive them of their 
occupancy helling. Lastly, it is pleaded 
that the dispute can only be decided by 
the Revenue Courts, aud the claim for a 
declaration cannot be maintained, and the 
sait i« not aogoizible by the Civil Court, 
Taking the pleadings together, it is ad< 
mi feted that the relationship of landlord and 
tenant subsists between the parties and 
that the tenancy is still existing. The only 
dispute is as to the nature of that ten¬ 
ancy. Is it an ocoapaocy tenancy, as the 
defendants claim, or a non-oicipancy ten¬ 
ancy from year to year, as the plaintiffs 

assert P 

The answer depends, according to the 
partus, on whether Lilji’s alleged adoption 
is proved and is valid in law. 

We most now turn to se* whether any one 
of the smfcs specified in the Fourth Schedule 
to the Ag<a Tenancy Act might be brooght 
in re peat of the dispute between the par¬ 
ties ; because if there n an aopropriate salt 
prov ded in the Revenue Court, then the 
cognizance of the Civil Courts is cu »ted. 

It sterns to ns that a sui. by either party 
would lie under action y5 (a; and b). A 
pnic under this sic ion is if eluded in group 
C, item No. 34 :n the Fourth Schedule and, 
therefore, the oljeot of the present suit is 
either to forestall a suit nnder section 95 
at the inetar.es of the de'endanfcs for a 
declaration that they are occupancy tenants 
of the holding, or to strengthen the hands 
of the plaintiffs in the event of it being 
necessary for them to bring a similar suit for 
a declaration that the defendants are non- 
oompanoy tenants, or else to enable the 
plaintiffs to bring a suit for ejectment under 
section 58 on the ground that the defend¬ 
ants are non-ocoapancy tenants. The suit 
being of this nature, we are of opinion 
that it is not c-gn z ibis by th9 Civil Court, 
It, was, however, argued by the learned 
Adv.cate for the plaintiffs, that the question 
of jurisdiction was purely academic and 
that whether the original Court had or 
had not jurndiVioD, ones the matter went 
on appeal to fche Diuriifc Judge, he and 
this Court have jurs'ii im to decile it, 
having regard to the p-ov aims of sections 195 
and U7 of the Act. Tnis view seems bavj 
commended itself to the learned Judge 
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thin Court, In his judgment he says :*-' 

‘It is elear that do Revenue Court has 
jursdiotion to prononnee a fioal decision 
upon a question of status or adoption, If 
the decsionoffcbe lower Appellate Ooort is 
maintained and the plaintiffs are referred 
to a suit under sestion 95 of the Tenanoy 
Aot, in the Revenue Courts, the question 
of adoption will necessarily some up for 
disposal, It is only on the basis of an 
adoption that the defendants in any sir* 
•umataDCFB sould bs held to be entitled to 
ostupanoy right in thiB holding. 

"I am unable, therefore, to see why in the 
present case, this suit should not ba en¬ 
tertained and disposed of by a Civil Court, 
whith admittedly is the only Court which 
oan tome to a final decision upon the ques¬ 
tion of adoption, aod although the par 
pose of the rhintiffs may be eventually to 
obtain a decision from the Rsvenue Court 
that the defendants are merely tenante-at- 
will and Dot oecnpanoy tenants, I f*il to 
see why, having asked the Civil I'oarfc for 
a relief whith the Civil Court alone is 
competent to give*, the Civil Court Bhtuld 
defi ne jurisdiction.” 

The hatted Judge’s decision seems largely 
to 1 e based on the esf umption that the < ivil 
C u**t alone could detide the question of 
adoption. In thi9 view we are u»aole to 
agree. 

We have, however, to consider whether 
sec ions 196 and 197 can apply. Settion 
197 only applies, if under section 196 the 
appeal lies to the Distriot Judge or High 
CoDtfc. 

In our opinion the appropriate suit for the 
plaintiffs to have brought was for a declara¬ 
tion under eec ion 9o of the Tenaic; Aat. 
Taming to groop 0 of the Fourth Schedule, 
we find snob a tu t (item No. h4) is triable 
by an Atsis ant Ctllettor of the Fust 01a>p, 
aDd the appeal lies lo the Revenue Court 
and not to the District Judge or High C mrt. 

Setlicn 197, therefoie, has no application 

The resolt is we allow the appeal, 6et aside 
the order of remand made by this Court, 
and restore that cf the Disiriat Judge dis¬ 
missing tte suit. 

The appellants will be entitled to their 
oosts through! u‘, which in this Court, both 
before theSii glo Judge and here, will ineiude 

f.et on the higher 

N. K, 
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OUDH JUDICIAL COMMiSSIONER'S 

COURT. 

Sicono Civil Appeal No. 327 of 1921. 

January 19, 1 22. 

Pretent-.—M r D*oif)°, A. J. C. 
ABDUL GHAFFaR—Dafend-nt Ao. I 

—Afpall.nt 

vergus 

Mu8ammat RASUL*UN-NISA—- Pl*i>tiff 

AND OTHERS—DEFEND - NTS -RE'PON&ENT. 

Limitation Act (IX of 1908;, Sf 12 f2 — Judgment 
delivered on I ant day before vacation -Application Jor 
copy madeon first day after re-opening—Jimc requi . 
mte for obtaining copy—Vacation included. 

The general rnie is that the time requisite for 
obtaining a copy does not begin until an application 
for copy has been made. [p. 262, cols 1 & z.j 

Bechi v Ahsanullah Khan , 12 A. 461; A. W. N. 
(189'M 149, Bind. Dec. n b.» 1039 F. B.»,followed. 

Where, however judgment is not delivered until 
the last day before the vacation and the application 
for copy is made on the first day after re-opening, 
it is only reasonable to include the vacation as part of 
the time requisite for obtaining the copy. [p. 25col. 
2.J 

Saminatha Ayyar v. Venkatasubba Ayyar, 27 M. 21; 
13 M. L. .1 300, Debi Charan Lai v. Mehdi Husain, 35 
Ind Cas. 888 20 0. W. N. 1303; 1 P. L J. 485> 1 P. 
L. W. ; 09, Sri Chandan Bhuya v Haroo Sethi, 11 
Ind. Cas 38^* 13 C.L J 544 and Donopudi Subra • 
manyan r Nune Narasimham, 66 Ind Cas. 07 43 M, 
640; II L. V\. 4 83- 1M> w N 293; 38 M. L. J. 
466, referred to. 

Appeal against a deiree of the Distritfc 
Judge, Hardoi, dated the 28 h Jrly 1921, 
tonfirmiDg that of the Mansif, Sindile,daud 
the lo'h September 1920. 

Mr, Zihur Ahnart, fop the Appellant, 

Mr. Ha8udeo Lai , for Respondent No, 1. 

JUDGMENT.—The point at is ne in 
this cue is whether an appeal file! be¬ 
fore the learned Distriot Judae of Hardoi 
wae filed within time or not. The judgment 
of the Trial Court wa9 pronounce 1 ou the 
last day before the Civil Court v^cition. 
The opy of the judgment w* s applied 
for on the day on whish the Courts re- 
opened after the vataticn, The question 
is whether under these circumslarces the 
appellant is entitled to iutlade the vaia- 
tion as pert of the time requisite for 
obtaining the copy under section 12 (2) 
cf the Limitation Act. The appeal was 
ao ually filed cn 25th November. If the 
vnsa ion is oouoted as part of the time 
requisite for obtaining the copy it was 
witbiu time; if not,it was time-barred. 

So far as i am aware the only direct 
authority cn the points lontained in the 


Appeal allowed 
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regular law retorts fa the case of Saminotha 
Ayyar v. Venkatambba Ayyar (1). There are 
also two othtr fares in which tbe question 
was deiided in favour cf the aprellant. 
Ore of these is a Patna case Debt Charan 
Lai v. Mehdi Butscin (2). The other 
is a , Calcutta oase Sri Ohandan Bhuya 
v. Haioo Itthi (3). In the former face 
the leading judgment was delivered by Sir 
Edward Chamier who held that a tare 
like this was rot covered by ary general 
rule but must be decided with rtfereDoa 
to it* irec'al c?rcum6tarccs. He further 
remarked that so far as he wae aware it 
was the universe 1 practice to exclude the 
day cn whifh the case was decided for 
all purpoees connected with tha calculation 
of limitaticn for an appeal. The Madras 
case cf Saminaihra Aygar v. Venhatasubba 
Ayyar (l) wbb followed and approved. The 
only authority to which I have been re¬ 
ferred on the other side is the case of 
Lonopudi Subrumcnyrn v. thme Norastmham 
(4) in which a doubt was expressed of 
the correctness of the decision in Saminotha 
Ayyar's case (1). The later oase 
was*- however, Dot on all fours with the 
earlier, as in thet later case the application for 
a copy was not made cn the day of re¬ 
opening of the Courts but some daj s later. 
The general rule, in my opinior, undoubt¬ 
edly is that laid down by a Full Bench 
cf the Allahabad H : gb Court in Bechi v. 
Aht»nullah Khan (5) that the time requisite 
for obtainiog a copy does not bsgin until 
an application for copies has been made. 
Tbe case in which the judgment was cot 
delivered Uutil tbe list day before vacation 
aod the application is made on the first 
d8y after it is, however, in my opinion, 
an exception to that rule. There is noth- 
icg to show at what hour the judgment 
was delivered. It may have been delivered 
just as tthe Court was rising for tbe day. 
For practical purposes it must b3 taken 
that an application made ae eo^n as tbe 
Courts re open was made on the earliest 
occasion on which it was possible to make 

(\) 27 M 21; 13 M. L. J. 300. 

12) 86 Ind Cas.883; 20 C. W. N. 1303; 1 P. L. J. 
486i 1 P L. W. 20ft 

(3) 11 Ind Oa» *87; 13 C L- J- 641. 

(4 56 Ind « aa 67: 43 M. t>*0: II L. W. 4 l 3; 
(1920) M. W N. 293; *8 M L. 3 4 5. 

(6) 12 A , A. W. N. Ub0»»> 149; 6 Ind Deo. 



it and under these oircom^tanees it is only 
reasonable to irclude tie vacation as part 
of ibe time requisite for obtaining the 
copy. If tbe application had not been 
made on tbe day on which the Courts 
re opened my decision might have been 
different but under the circumstances o 
this oase I am of opinion that the appel¬ 
lant is entitled to succeed. 

I accordingly set aside the deoision of 
the Court below and direct the learned 
District Judge to admit tbe appeal and 
decide it on the merits. The / appellant 
will get his costs of this appeal. Other 
costs will abide the result. 

M. K, Order stt aside. 


ALLAHABAD HIGH COURT. 

SiCocD Civil Appeal No. 1129 op 1921. 

Juue 9, 1922. 

Pie'ent: —Mr Justice Stuart and 
Mr. Ju*<ice Sulaiman. 

JAGAR NaTH UMAR and oTaiRS— 
Applicants—A ppiLLAhTS 

vtrtui 

RAM KARAN SINGH and oihcrs— 

OP^STIt P > RTIE -RirSPONDUMS. 

Civil Procedure Code Act V of M 08 ,0. XXII, r. 4 » 1) 
— Preliminary decree—Death of defendant—Represen¬ 
tative not brought on record—Abatement of suit— Locus 
standi of heirs to apply for final decree. 


A preliminary decree does not put an end to a 
suit which remains pending till tho final decree, 
[p. ‘6 , col. i.] 

3fo<» Lai v. Ham Narain, 40 Ind. Cas. 1006; 39 A. 
661; 16 A. L. J. 64 , followed. 

Therefore where after the passing of a preliminary 
deoree the defendant dies and no application is made 
under (). XXII, r. 4 (1 > of the Civil Procedure Codefor 
the substitution of his legal representatives within 
the period of limitation following his death, the suit 
abates and his heirs have no locus standi to apply 
for a final decree. lP 26?, col. i ] 

Moti Lai v. Ram Narnin, 4'» Iud. Cas. 1006; 39 A. 
65»; 16 A. L. J. 649, followed. 

Second appeal from a decree of the District 
Judgp, Benares, confirming that of the 
Munsif, Jaunpur. 

Mr. Iqbal Ahmad , for tbe Appellants. 

Dr. kailai No th Katju, for the Respond¬ 
ents. 


JUDGMENT.— The facts are ps follows: — 
Bildeo S n<h ar d L kbpati exeou e I a need 
of nsofr uotuary m r *a<e i» favour of Bhurai. 
Rrm Karon Hugh and others icBtitU^d 
a eui: to eet aside the mortgage. 


W ni c« 
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8kb September 1914 a compromisa wag 
ex^oited between the plainfc'ffj and the defend¬ 
ants to the effeit that if the plaintiff) paid 
R*. 1/203 to Bhurai on or about the 15th 
Jane 1916, the mortgage would stand re¬ 
deemed and that if they did not pay that 
amount by that date, the mortgage property 
should be put to sale and the amount duo 
to Bhurai should bo recovered therefrom, 
A portion of the mortgage money wai paid 
before the 10th July 1916, and the parties 
agreed to an extension of time by which the 
remainder should be paid within a year later, 
Bhurai died, it is not clear when, hut at any 
rate, before the end of 1916. Now, Moti 
Lai v. Rim Nnrain (1), is authority for the 
view that a preliminary decree does not put 
an end to a suit which remains perding till 
the final decree and that, therefore, when a 
defendant dies after a preliminary deoree 
has been passed, the provisions of 0. 
XXII, r. 4 bave application, It h thus 
clear that in so far as Biurai wai cmcerned 
ai no apoli-ation was made under sub-r, 1, 0, 
XXlI.r. 4 for the substitution of his hgvl 
representatives within the time of limitation 
following bis death, the suit abated agaiosfc 
him. 

On the 14th June 1919 the sons of Bhurai 

applied that a final decree shculd be pre¬ 
pared in the suit. Their application ha 9 
bean dismissed by the Munsif who?e order 
has bee i upheld by the District Judge. 
Their apolicatioa must dearly be ditmisssd. 
We nead not go into the points taken b/ the 
District Judge. It is only necessary to note 
one point which wai fatal to the application 
at the beginning. The suit hai abated 
against Bhurai. The applicants have no 
lccu8 stanai. They profess to represent a man 
against whom the suit abated some yevs 
ago. Toey may have other remedi-s. Wa 
express no opiaion upm rhit point but they 
oertainly have do remedy in this manner as 
they are not parties to the proceeding*. We 
accordingly dismiss this appeal with coals. 

N. K. 

Appeal dimimd, 

(1) 49 Ind. Cas, 1006; 39 4, 55» s 15 4. L. J. £49. 
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NAGPUR JUDICIAL COMMISSION iR’S 

COURT. 

Siojhd Cihl Ap?*.-, So 211 o? 1.9,0 

Juoe *7, 1922. 

Present:— Mr. Pridsaux, A. J. 0. 

D30NUIBA AlfD OTdIR3—PtuInTlMS 

—ApFEGUMTS 
V6TIU8 

PANDUR ANG—Defii dakt— 

Rkfpondbnt. 

Central Provinces Tenancy Act (II of $ 

70 6-, transfer in contravention of-Consideration 
not recoverable by vendee on dispossession-Oompensa* 
tion, right of vendee to claim-8a’eMed, admissibility 
of, in evidence. * 

Where a person aoquires possession of a holding 
under a sale, whioh is in contravention of the 
provisions of the Central Provinces Tenancy Aofc 
ho oinnot, on being dispossessed, recover the money 
paid by him as consideration for the sale. But before 
he is d.spossessed he is entitled to claim compensa- 
tion, and the deed evidencing the sale is admis- 

siblo in evidenoe to prove the passing of considera¬ 
tion. [p jf5«, cols I & 

Afoolchand v. Chi'too, fi Ind. C as. 43 , 6 N. h. R 1?, 
B^ratK S ingh j Dfhi Day(d Singh, 2 Jnd. 261 
r_ i » Murlidhar v. Pern Raj, 22 A. 296, A W 
N • 1^( 0 10: '» Ind Dec. (.vs • I 7 p. B Dipan 
Raiv. Rnm Khelawan Rai, 5 Ind Cas. ?f»7 ; 7 'a l,.',' 

a °U 2 * A «ir 8 ^ and B,iikhnm v. Bar Prasad,' I9 

V a\ * N * l 8 * i/ lQli 9 lnd D eo. IN.S.; 23, 

referred to. ‘ ' 

Appeal b gainst a decree of the Additional 

Di9tn«»t Judge, Wardha, in Oiv I Appeal 

No. 165 of 1919, dated the lOlb Ftbrairy 
1920. 

Mr. W V. Qharpure, for the Appellant. 

Mr. M. R. Rwlikele, for the Respondent, 

JUDGMENT.—The parties to this appeal 
are co-sbarera in M(uz* Kill in the Wardba 
Tahsil. Defendant holds a one pie share in 
the vilDge. Oae Muiammot Raji was tha 
tenaot, in ordicary light, of fields Nos. 40 
and 69 at the village. In the plaint the 
plaintiffs allege that Mutamnnt R*ji had 
relmqcHhed her holding and defendant was 
in post ess ion. They claimed jc iat possejsion 
to the extent of their shares. Defendant, 
pleaded that Mut.mmat Raji tunendered the 

* a 0 D f 1° him a re « iifeer ed deed, dated the 
28th November 1916, taking Ra. 776 from 

him. The suirander wai with theoocssLt of 

the lambirdar Gajrabai, who, cn the 16th May 

1917, confirmed scob consent by a written 

dooarrent. Defendant had, therefore, been 

rpflo^iiiaei as a tenant of the prop'isiary 

holy and c ull not be ajeoted, But should 

it be held that plaintiff* wer& entitled to 
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joint possession they shou’d only bs giysn 

poiee^sion on piymsnt of the : r quota, of the 

amount paid by defendant for the anr- 
render. 

The findings of the First Court may b 3 
summarised thus ; 

The lambardar's consent was not obtained 
at the time to the trafae'ioD, bnt was sub¬ 
sequently obtained by the document of 16th 
May 1917, that the lambardar does not 
represent the proprietary body in matters 
inter se between the eo sharers, and the 
•onsent given in the pre=ent ease was invalid 
not making the defendant a tenant. The 
transaction was a sale, not a surrender, bat 
registration of a sale being prohibited under 
sestioD 71 of the 0. P. Tenancy Act, the 
defendant obtained no absolute title by the 
document of the 28 h November 1916. The 
consideration for the sale was held proved, 
and in equity defendant was entitled 
to a re-imbursemeot to the extent of 
plaintiffo’ share before they could obtain 
possession, 

Af er remanding the case on an allegation 
regarding improvemente said to have been 
made to the land for trial by the lower 
Court, the lower Appellate Court held that 
defendant acquired no proprietaiy right in 
the land. Dealing with the question of law 
the Judge writes: ‘'It is next urged that bs 
the tiansfer to the defendant was a Bale aod 
not a surrender, and as the lands were of 
ordinary tenure, so the deed was not validly 
reg stered and was not admissible in evidence 
lo prove the passing of the consideration. 
There can be no doubt but that the deed 
should cot have b en styled as a deed of sur¬ 
render. Its registration cannot heme be taken 
to be vilid, The deed would, however, be ad¬ 
missible in evidence to prove a collateral 
fast like the passiog of the consideration 
wbish is independent of the purpose fc effect 
whiohtbe law requires registration. [Narayan 
Bisnoiv. Jaswant zingh (1), Kalicharan v Lai 
hilar Shah (2) and Sambu v. Nama (d)]. 
Tbe plaintiffs seek to share in an advantage 
gained by the defendant. They are bound 
to pay their share of the expou=ea of aaquir- 
ing the advantage [Moolchand 7 . Chittoo 
(4)1.” The appeal and a cross objection 

(1) 1 N.L. R. 147. 

(2) 48 Ind. Cas. 923; 16 N. L R. 01. 

13) 12 Iud. Cas. 362; 35 B. 433; 13 Bern. L. R. 867. 

(4;6Ipd. Cas. 431; 6 N. L. R. 12. 


filed by defendant were both dismissed, 

1 ft is here contended that the deed evidenc¬ 
ing the transaction was not admisFitle in 
evidecoe and should not have been looked 
at to prove the passing of cods deration 
and that plaintiffs are entitled to joint 
possession without payment. It cannot be 
said that the deferdant in taking the 
fields from Musammat Raji represented the 
proprietary body. The consent of the 
lambardar was not taken at the time. 
Her subsequent oontent given for considera¬ 
tion as expressed in the document of the 
16th May 1917 ornnot bind the proprietary 
body: defendant did Dot obtain tenancy 
rights in the land, as the deed by which be 
acquired the land is not a surrender it is a 
transfer : see Bamdayal v, Gulibia Bat (5). 
The defetdant, therefore, acquired possession 
under a sale, acd such sale being void under 
the Tenancy Law, the document should not 
have been registered. The question, there- 
fore, arises whether money paid in tortraven- 
tion of section iO (5) of the Tenancy Act can 
be recovered, it was held in bharalh Singh 
v, Debi Dayal >high (6) that in the ciee of 
a sale made to circumvent th6 Sratute pro¬ 
hibiting the 6ale of ex prrprietary rights the 

consideration was not recoverable. S m hr 
caFes are Mwlidkarv . Pern Raj (?), Dip n Rai 
v. Ram Khehwan Rai (8) and Bhikham zingk 
v. Bar t raiad (9). Defendant, if he had failed 
to get possession, couid not have recovered 
the consideration from Musammat R a ji 0 n 
the ground that the so-called surrender was a 
sale in contravention of the Tenancy Act 
and the registration obtained was a fraud 
upon the Registration Statute. Can he, 
nevertheless, claim compenFation from the 
plaintiffs before they are given possession? 

I think under the law prevailing in this 
Court, Modchand v, Ohdtoo (4) he can and 
the deed is admissible in evidence to prove 
the passing of consideration. 

The result is that this appeal fails and is 
dismissed with costs, 

w. c. A. 

Appeal dismissed. 


111 1 «-W, 

(6) 2 Ind. Cas 261; 6 A. L. J. S 55 , 

(7t 22 A. 20»; A. W. N. (l^OJ) 10- 9 T., r i 
(n. s ) 1 >67 (P. B.). ’ y * !Kl> Doc « 


(8) 5 Ind. Cas 557: 7 
191 19 A. 35; A. VY.N. 
23. 


A. L. J. 330; 32 A 3on 
(1896) 167; 9 Ind, Deo, (h, a,j 
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ABDUL GHANI KBAX t). PAKHR JiHAN BEG1M. 

PRIVY COUNCIL. 

Appeal fhcm .-he O.d.i Judicial 

COMtflBSIOHER’a CCURT. 

M*rch 21, 1922. 

Preant: —Vieoouut Owe, Lord Shaw, 

Sir Jo» n Edge a- a Mr. Ameer All*. 

Khan Bahadur MOHAMMAD ABDUL 
GHAN1 KHAN, sinc* decused (now 
rupkesinted by MOHAMMAD IBDUL 
GHAiSI KHAN) and another and another 
—PL* i»TiFFi—A ppellants 

versus 

Musimmzt FAKHR JAHAN BEGAM- 
Defendant No. 2 and othbrs 
— Ri>PONP«' TS 

Ifuh.fi mmadan Law^Sunni — Gift— Will'^Bistinction 
_ Qijt t essentials of - Vsufruct, reservation of, by donor 
—Possession, constructive, by donee—Registration— 
Zemindari estate Mutation of names—Construction 

of document—Gijt or K til—Taluqdari law—Priroo^t* 

ture sanad s--'Successor,' meaning of. 

In Muhammadan Law the broad distinction bet* 
ween a gift hiba and a bequest wasiat is that 
in the case of a gift the immediate right of 
property in the subjecc-matter of the gift is con. 
ferred and in the case of a bequest the vesting of the 
right of property is postponed, [p. 2 *9, col. 2 J 

For a valid gift inter vivos under the Muhamma* 
dan Law three conditions are necessary:— (U mani. 
festation of the wish to give on the part of the 
donor (2) the acceptance of the donee, either 
expressly or impliedly, and 3 the taking of posses* 
sion of the subjpct-raatter of the gift by the donee, 
either actually or constructively, [p. 2M), col. 2] 

The reservation of usufruct by a donor does not 
by itsolf make a gift of the property void uuder 

Muhammadan Law. [p 260, col. I.] 

A Taluqdar made a gift to the following effect: 
“I have gifted ray moveable and immoveable prop¬ 
erty all my Zemindari and lambardari estate, etc. 
to Af with the exception of the villages set out 
below which will remain in my possession for the 
duration of my life and dependent relatives free of 
rent and Government revenue...such villages will be 
kept by me without trausfer by mortgage or sale or 
ift f or m y lifetime and after my death the donee 
will be the proprietor maliki of the aforesaid ex¬ 
cepted property whose revenue the donee will pay 
from the Ila<ja,and will pay all the debts outstanding 
gainst the estate.** il. did not take physical 
noaeession of the excepted villages till after the 
death of the donor nor did ho apply for mutation of 
names in hie favour in respect of thorn. He, ^w^ver, 
obtained mutation of names in his favour of all the 
other Zemindari property and paid the Government 
revenue which became due in respect of the taluqdan 

i,urt of the entire property : , 

Held v) that the document could not even in 

regard to the excepted property be regarded in any 

respect as a VN ill but was a deed of gift tnfo me*, 

[P i-J “°ttaUho whole Zemindari property mentioned in 

tie deed meet be regarded » one property, tbotak.n B 

poaao-eion of any pert of «!>■<* *>■*«1 1 
„ taking possession of the whule, [p. 260, col. 2.j . 


(3> that the actual physical possession of 
the donee over a portion of the zemindari estate 
and the mutation of names in respect thereof and 
the payment of Government revenue by him in 
respect of the taluqduri part of the entire estate must 
be regarded as amounting to constructive possession of 
the donee over the whole property, subject of the 
gift in question, and that the gift of t he excepted 
villages was also consequently valid, [p 261, col. 1.] 

Nawab Omjad Ally Khan v. Musammat Mohumdee 
Begum, 11 M. I. A 517 at pp. 547, 558; 10 W. B. P. 
C. 25; 2 Suth P. C. J. 98; i Sar. P. C. J. 316, 20 E. B. 
195, referred to. 

In considering what is the Muhammadan Law on 
the subject of gifts inter vivos it must be borne in mind 
that when the old and admittedly authoritative texts 
of Muhammadan Law were promulgated there were 
not in the contemplation of any one any Transfer of 
Property Acts, any Registration Acts, any Revenue 
Courts to record transfers of the possession of land 
or any zemindari estates, large or small, and that 
it could not have been intended to lay down for 
all time what should alone be the evidence that 
titles to lands had passed. The object of the 
Muhammadan Law as to gifts apparently was to 
prevent disputes as to whether the donor and the 
donee intended at the time that the title to the 
property should pass from the donor to the donee 
and that the handing over by the donor and 
the acceptance by the donee of the property 
should be good evidence that the property had been 
given by the donor and had been accepted by the 

donee as a gift. [p. 260, col. 2.] 

The word “successors** in a primogeniture sanad 
means those designated persons who would succeed 
in the event of an intestacy and not persons who may 
take by sale, gift or bequest, [p. 259, qpl. >.] 

Cotsoldidated appeals from a judgment ami 
two decrees of the Court of tbe Judicial Com* 
misMoner, Oudb, dated tbe 19th Decambsr 
1917, reported a§45 lnd, Gap. *G7, reversing 
a decree of tbe Subordinate Judge, Kheri. 

Mr. DeQruthtr , K, C. and Mr. Kentcorihv 
Brown , for the Appellants. 

Mr. Dube, for the Respondents. 

JUDGMENT 

Sir Joh< EiGB.—T hese are •onaQlid&ted 
appeals by tbe plaintiffs from two decree?, 
dated the 19th Deoembsr 1917, of the 
Court of the Judicial Oommirsioner of Oudb, 
which reversed tbe decree, dated the 
July 1915, of the Subordinate Judge of Kheri 
and dismissed the suit. 

Tbe aoifc was brought od the 20th Febru* 
ary 19l4, in the Court of the Subordinate 
Judge by Mohammad Abdul Goani Khan 
and Mohammad Abdnl Rahman Khan against 
Mob&mmad Hamidnllah Khan, M**tammat 
Fakbr Jahan Began?, Musammat Aegbari 
Begnm, Musammat Chand Bibi and Pandit 
Sheo Dayal for the possession of Mauzt 
Mundia Misir, a 4 annas 5'piea share m 
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Mama Gandhis, and two groves, a house 
and certain sir lend in Jalalpur and for 
mesne profits. It was a suit of ejectment 
on title. The plaintiffs alleged that the 
right to possession of all the prope ties in 
suit was in them as the heirs of M taammat 
Manni Bibi, who had died on the 16th Jane 
1906, and that the defendants bad no title. 
The defendants, who are the respondents, 
were not .all jointly interested in any of 
the properties. Some of the defendants were 
in poiaession of ecma of the properties 
others oE the defendants were in posseesion 
of other parts of the properties in suit, bat 
the different titles of all the defendants ori¬ 
ginated in a document of the 7th M^rah 
1884, which was ex 9 cuted by Manni Bib : , 
and has been varirnsly construed as a deed 
of gift and as a Will. 

Manni Bibi was the widow of Niamafc nllah 
Khan, who died childless on the 29<h August, 
lt67. Niamat u'hh KhaD, Munni Bibi and 
the plaintiffs, who were her first cousins, 
•were Muhammadans cf the r nnni seat, snd 
the plaintifls were, wl ea Munni Bibi died 
in 1905, her heirs, aoaorrirg to the Muham¬ 
madan Law applicable to SuDnis. The family 
to which these Muhammadans belonged bad 
several centuries ago been Trakurs profets- 
ing the Hindu religion, who were converted 
to Islam, at.d at one period of this suit it 
was contended by the defendant, or some 
of them, that the family had always son- 
tinned to be governed in matters of succes¬ 
sion and inbeii atce by the rules of the 
Mitaksbara aid not by tbe Muhammadan 
Law. That contention has been abanoDfd. 

Niamat ollah Khan lived iD the village 
of Jalalpur ard was a t&luqd\r of Ondb, 
After t» e Mm my c t 1857 he received from 
the Bii isb G verrmenfc the taluqi of Agar 
Bnzurg, wb ch included, with maDy villages 
not n W in qce^tiiD, all the immoveable 
propeity iD question in thi* suit except the 
4 annas 5-pits share in M»uza Gandbia, which 
was granted to Muddi Bibi on the 15th 
November J S76 by the British Government 
absolutly in her own right. Although 
Niamat-ullah Khan had died in 1867, his 
name was en ered as that cf the taluqdar 
of the Uluqa Agar Buzorg io lists 1 and 
II, which were prepared under Act I of 
1869. lrsiaices of the nam:s of other 
• persons who had died before i S69 being 
entered in those lists otcur. 


The British Goveroment granted to Nia¬ 
mat ullah Khan in his lifetime a primo- 
genituie sanad in which the taluqa Agar 
Buzarg is dercribsd as the estate of Ja’aipur in 
Zillah Mohamdi. That smurf is a<* fo’lows: — 

“0. Wl GFIELD, 

‘ Ohief Commissioner of Oudh, 

“To 

Niamat-dll h or Jalalpur. 

“Know all men ttat whereas by the Pro¬ 
clamation of Maroh, 1858, by His Ex¬ 
cellency the Right Honourabls the Vicsroy 
and Governcr General of India, all proprie¬ 
tory rights in the soil of Oudh, with a few 
soecial exieptiors, were oor fi*ca f ed and 
passed to the Biitisb Government, which bs- 
c -me free to d-sm s* r f tt em as it i leased, I, 
Charles John Wingfidd, Cnief Commission* r 
of Oudh, under the authority of His Excel¬ 
lency the Governor-General of India in 
Council, do hereby confer on you the 
full proprietary right, title ard po session 
of tbe estate of Jalalpur in Z llah Mohamdi 
consisting of the village as per list attached 
to the habubyat you have executed, of which 
the present Government revenue is Rs. 5,752 
(five thousand eeven hundred and fifty two). 
Therefore this sanad is given you id order 
that it may be known to all whom it may 
concern, that tbe above estate hes been 
conferred upon you and your heirs for ever, 
subject to the payment of each annual 
revenue as may from time to time be imposed, 
and to the conditions of surrendering all 
arms, destroying all forte, preventing and 
reporting crime, rendering any service you 
may be called upon to perform and of 
snowing constant gocd faith, loyalty, zeal 
and attachment to tbe British Government 
according to the pr visions of the engage¬ 
ment which you have executed, the breach 
of aDy one of which at aDy time shall be 
held to annul the right and title now con¬ 
ferred on yon and your heirs. 

’ It is another condition of this grant that 
in tbe event of your dy ng intes'ate, or 
of any of your successors eying intestate, 
the estate shall desiend to the nearest malo 
heir, according to the ru'e (f primogeniture, 
but you and all your succ98«ors shall have 
full power to alienate tbe estate either in 
whole or in part by sale, mortgage, gift, 
bequest, or adoption to whomsoever you pleano. 

It is also a condition of this grant tnav. 
you will, so far as io in your power, promo 3 
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the agricultural prosperity of yoor es l ate and 
that all holding under you shall ba secured ia 
the possession of all the subordinate right? 
they formerly enjoyed. As long ai the above 
obligations are observed by yoa and yoar 
heirs in good faith, so long will the British 
Government maintain yon and your heirs as 
proprietors of the above mentioned estate, 
in confirmation of which I herewith attach my 
seal and signature.” 

Tie kjbuliyat mentioned in the sanid % 
related to more than 30 villages and 
included Manzi Mundia Mt9ir and Maaza 
Agar Bozorg (Jalalpar), parts of which are 
claimtd by the plaintiffs in this enit. Tne 
plaintiffs do not claim ar y interest in any of 
the other village? mentioned in r h a k buliyat, 
and do not contend tha* Muani Bioi was not 
entitled to give or bequeath those other 
villages to whom she likei. As will be sien 
presently, her title to, and interest in, all the 
villages mentioned in the schedale to the 
kabw.iyit was as the devisee of her husband 
Niamat nllab Khan. 

On the 20 h May 1865 Niamat-nlhh 
Khan made the folloiog Will;— 

“I am Muhammad Niaraa^ul'ah Khao, 
talukdir of Jalalpur, Pargana Karaopar and 
Alig-»uj. 

“Wnereis the Government has asked fora 
Will frem the declarant, and the declarant 
has no issue and is issaeless up to this 
time, and it is necessary to appoint a 
legatbe after me, I, while in the enjoy¬ 
ment of 8->und health and perfect intel¬ 
lect, daring my lifetime, having executed 
this Will, declare that, after me, my wedded 
wife shall be the owner and possets u of the 
moveable and immoveable property, like 
mysblr. If the heirs belonging to the 
brotherhood lay a claim, the same shall 
be invalid and untenable bafore the Govern¬ 
ment. Wherefore I have executed these few 
presents by way of a Will so that it 
may serve as an authority and be of use in 

time of need, 

"Scribed by Najja Kban, General Agent. 

Dated, 20th Mas 1865. 

Niamafc-ullab Koan, 

"Taluqiar of Agar Buzirg.” 

Under the sanad Niamat ullah Knao had 
power to bequeath the tihqi of Bezarg 
(the estate of JiDIpar) to whom he plea^ef, 
and under that Will the tduqi pa.sed 

9 n bit) death on the 29tb August 1867 to 


titis 

his widow, Maritii Bbi, At the date of the 
Will of Niamat ullah Khao, there were 
living tvo younger bro hers of Niamat*' 
ullah Khan, of whom Litf u’Uh Knau 
was the elder and Ibrahim Kiaa * wa? 
the younger.- Tho3e younger brothers 
survived Manni Bibi, On? qaestina io this 
cue is whether Manni Bibi was a 
•e??or” of Niamat ullah Khan wifinio tha 
meaning of th? smad; if sh9 wa o , she had 
power to make a gift of or to bejaeath the 
whole td'iq tor aoy part of it to wh >m 
she pleaded. If she was not a “encoosdor” of 
NUmatu'hh K ian within the m^uiag of 
the s mad, she had power to make such a 
gift as would be recognised as a valid gift 
by the Mihammadm Law aoplicable to 
Sunnis, of tne whole tiluqi or of aoy part of 
it to who n she pleased, 

Oi the 7th Mach 1884 Manni Bbi 

executed a document which hai been 
corstrued by tha Subordinate Julge as 
partly* a deal of g-ft and in pari a V7.I1, 
and has been construed by the Judicial 
C jmmieeioner a9 a deed of gift. As translat¬ 
ed by the offi iia 1 translator it is, so far as is 
m*t >ri il, a? follows; — 

‘IamThakaran tf'isanrnat Minai Bibi, 
wife of Mohammad Niama 1 :*ullah Kian, 
taUqlir of Mirzapur and .1-Jaipur, Parganaa 
Bhur aad Paila, D strio; Khari. 

"Woeraag my hmbau d, dar.ng his 1 fetime 
bequeathed the entire property of the 
afore>aii ihqi to me, and I, in accordance 
with the sail Will, am in possesion and 
owoerohip of the same ; now I, while in 
sound health and in possession of perfect 
intdlist, without fo'oo, aoi relactauo? of 
my own free will, make a gift of 'he moveable 
and immoveable property, the entire timiadiri 
and lanbardari estate, etc, ia favour of 
Mohammad Lufcfallah Koan, son of Mohani- 
mad Ibid ullah Khao, the brother of my 
husband, the detail where>f is beiog given 
below with the exaeption of th9 village! and 
sir lands, eto ,of the elates specified below, 
which, shall, dariog my lifetime, remaia in 
my and my relation’s pogaeosion, free of 

rent and without payment of Government 

revenue and I do hereby invest the doaee wifih 
the power to have the mutation of names 
effected in his favour. Nov I have nothiog 
to do with the gifted property aad estate. I 
shell keep the villages and sir laadd, which 
have been exempted hereunder for my 
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time without the power of alienation by 
mortgage, sale and gift; and after me the 
don9e shall also be the owner of the said 
exempted property. The donee shall 
pay the Government revenue cf the 
exempted estate from the ilaqa with the 
exception of the revenue of path village 
Gandhia, which I shall pay out of my own 
posket, The donee shall pay all the debt 
with whiohtbe estate is encumbered, I, the 
donor, having nothing to do therewith. 
Wherefore l have executed these few words 
by way of a deed of gift on a stamp ot 
Rs. 60b 8*0 by fixing the value of the proparty 
at Rs. 60,000 (eixty thousand) so that 
it may serve as an authority and be of use 


when required. 

“Detail of the gifted immoveable property 
together with the amonntof reveon9 and the 

be undaries. __ _ _ 

“Detail of the moveable property gifted 
_ Rs. 2,610 __ 

‘‘Detail of the property exempted 


Rs 1,555. 

Pargana Paila, Rs. 63. 
Sir land at Jalalpur, 


“Pargana Bhur, Rs. 1,490. 
“Village Mundia stand¬ 
ing in the name of me, the 
donee, during life, rent 
and revenue free Us. 865 
“Patti Guudhia standing 
in the name of me, the 
donor Bs -80 

Guugipur, included in 
Hindolna standing in the 
name of Muhammad Ibra¬ 
him Khan Rs- 365 

“Dated 7th March 18b4. 
Scribed by the Registra¬ 
tion Clerk. 


measuring i35 acres 
Rs. 65. 


Mark of the signature 
of the ThakurainSaheba, 

wife of M hammad Nia- 
mat-ullah Khau, taluq- 
dar of Mirzapur, auto¬ 


graph.” 


Mr. Kanhaiya Lai, in his judgment on the 
appeal to the Conrt of the Judicial Com- 
missioner, gives a slightly differeot transla¬ 
tion of part of the dooameut of the 7th 

March, 1:84-, as follows : — 

“Now in Bound health and fall possesion 
of my senses, without any persuasion or 
compnleion and of my own f-icord I have 
gifted my moveable and immoveable prop¬ 
erty, all my iimindari and hmiar ' vri estate, 
etc., to Mohammad Lutf oil Khan, eon 
of Muhammad ibad-ullah K 1 ■*. <, tho brother 
of my hu-b-nd, according to V cietails given 
below with the exception of j villages and 
tir land, eta., set cut below, r 3 by name, 
^vhioh will remain in my pos.Jtffl "-on for the 


duration of my life and my dependentrelafcivea 
free of rent and Government revenue, 
out of the aforenaid estate. At this time bav- 
ing exempted them I have made a gift, and by 
virl ue of the deed have authorised the donor to 
get mutation of names made in his favour, and 
now I have nothing to do with the estate and 
property gifted; and such villages and tir 
land aforesaid as have been at this time for 
the duration of my life excepted (left out) 
will be kept by me without transfer by 
mirtgage or sale or gift for my lifetime, and 
after my death the donee will be the proprie¬ 
tor ( malik) of the aforesaid exoepted prop¬ 
erly, and of the exoepted property the donee 
will pay the revenue from the Uaqi exiept of 
the patti Mauza Gundbia. Of the patli 
Gandhia, 1 will pay the revenue from my 
own pocket and the donee will pay all the 
debts outstanding against the estate. ,1 have 
nothing to do with them. Therefore these 
few words have been written by way of a 
de?d of gift of inheritance and proprietorship 
on a stamp of Rs. 600 8 0 on a stated value 
of Rs. 60,000 as a title-deed which will be 

useful at the time of need.” 

In the opinion of their Lordships there is 
ne material difference between the two transla¬ 
tions, they bear the same meaning. It 
shoold be mentioned that the punctuation 
in each translation is the punctuetin of the 
person who made the translation. Patti 
Manza Gandhia ” was the 4 annas 5-piea 
share in Mauza Gandhia which the Govern¬ 
ment had, subj3C v j to the payment 
of the Government revenae, granted to Munni 
Bibi absolutely in 1876. 

On the execution of the document of the 
7th March 1884 Lutf ullah Khan got actual 
possession of all the property mentioned in it 
except Mauza Gungipnr and the property 
now in question in this suit. Of the property 
now in question Lutf nllah Khan did not 
obtain physical possession until Munni Bibi 
died in 11?06- 

Lutf-ullah Khan mortgaged, on the 27th 
November 1907, the 4-anuas D-pies share in 
Mauza Gandhia for Rs. 11 ,OJ0 to the defendant 
Pandit Sheo Dayal, Latf-ullah Khan died 
some years later, leaving him surviving 
his widow, Musammai Uhand Bibi, and his 
eon, Hamid-ullah Kb.au. Hamid-ullah 
Khan, after hie Vher’s death, brans 
ferrei to his wi Musammai Fakb;’ 
Jahan Begam and Mutammat 
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Begem, cr to one cf Ibero, portions of the 
property now in question, On the 17th 
January 1913, there being then due to 
Pandit Sbeo Dayal Rp. 20,000 order the 
Mortgage of the 27thNovember 1907. Hamid- 
nllflh Kbar, l&usommat Chand Bi'i ard 
Mvsammal Aehgari Begam sold the 4-aDDae 5- 
piee share in Mauz* GtiDdhia to Pandit Sbeo 
Dayal for Rs. 21,COO. 

Before referring to the jndgments of the 
Trial Judge and in the Oonrt of the Judicial 
Commissioners, it is advisable to mention some 
other matters. Niamat-ullah Khan’s youngest 
brother was Ibrahim Khar, who died and left 
four eons surviving him, of whom Ebt&n-nl* 
lah was the eldest, Ebean-nllah and his 
three brothers on the 20th Deiember 1910, 
brought a suit against Hamid ollah KhaD, 
bistwowives, ard Mohammad Ahdnl Gbani 
Khan and Mohammad Abdnl Rahman KhaD, 
who BTe the plaintiffs in the present *uit, 
and in their plaint, alleging that Monti Bibi 
bad by a Will of the 10th .lute 1906, bequea* 
tbed to their father, Ibrahim KbaD,Matza 
Murdbia Misir, the 4-annas 5-pies share in 
Manza Gundhie, and the two groves, the 
house and lir land in Mauza Jalalpnr, all of 
whish are claimed by the plaintiffs appelants 
in the preeent mit, atked for a decree for 
possession, To that suit these plaintiffs- 
appellants offered ro defense, and on the 
•ontrary the plaintiff appellant here, Muham¬ 
mad Abdnl Gaoi Khan on tie 4th 
Novemter 1910, wrote to Ehsan-ullah as 
follows :—• 

Claim for pcssessioD. 

“My dear Muhammad Esban-ullah Khan 
and- Abdullah Khan, raites of Jalalpnr, 
"After aff6stiorate greetings I write to 
say that as regaids the property left and 
possessed by my deieasid sister, Munni Bibi, 
fcbe wife of Niamat-nllab KbaD, taluqdar 
and rai$ of Jalelpar, yon erqnire abont, I 
do not at. all turn against the purport of her 
Will Yon can obtain the baid property 
under the Will by briDgirg a suit or 
otherwise, and I have do objection. Yea 
are quite free to take recassary steps, 
Abdnl Rahman Khan too says the Bame 
ftbing. I have enquired from bim also, 

“ With kindest regards. 

41 Yours affectionately, 

“Atiool Goani Khak, 
''Taluqdar of Kuhra . 

* il Dated 1 itb November 1910, ” 


Mubammad Abdul Gbaui Khan was called 
as a witness for the plaintiffs in the suit of 
1910, and on being shown bis letter of 
the 4th November 1910, said: lt Tbis letter 
1 wrote with the permission of my brother, 
Abdul Rahman KhaD, who is joint with 
me ” and “ I never thought of the matter 
whether I am entitled to the assets of 
Munni Bibi or not. I disclaim a share in the 
property if I am entitled to it.” When Abdnl 
Ghaut Khan give bis evidence in that suit 
he was 42 years of age, and it appears to 
their Lordships impossible to believe that he 
Bnd bis brother bad never before 19:0 
considered the question sb to whether they 
as the heirs in Muhammadan Law of Munni 
Bibi bad any olaim to any part of the 
valuable property which had been hers, 
The plaintiffs in the suit of 1910 failed to 
prove the execution of the alleged Will, and 
their soit was dismissed. 

The learned Subordinate Judge, Mahmud 
Hasan, who tried the present suit, construed 
the document of the 7th Marob, -8S4, as 
a Will, so far as it related to the property 
in question here, and as a deed of gift so 
far as it related to the other property 
dealt with by it. He held that eectiou 
41 of the Transfer of Property Act, 18d*2, 
did not apply to the cases of Pandit Sheo 
Dayal and of the other transferee?, and 
as h« considered that it was not proved 
that Munni Bibi’s heirs had assented to the 
bequest by her of the property in question, 
he gave the plaintiffs a decree for the 
possession of a two*thirds share of that 
property. It should here be mentioned 
that it does not appear from the record 
that Paodit Sbeo Dayal had given evidence 
in this suit or that he had made aoy 
enquiry as to the title of Lu:f ullah Khan to 
mortgage, or the tills of Hamid nllah Khan 
and his mother and wife to sell the 4 annas 
5 pies share iD Mauza Gnndhia. From that 
decree the defendants, Mutammat Fakhr 
Jahan Begam and Pandit Sheo Dayal 
appealed to the Court of the Judicial Com¬ 
missioner. Their appeals raised the question 
as to the true construction of the dooumenl 
of the 7th March 188 i and consequently 
raised the question as to the right of the 
plaintiffs to maintain this suit. The plaintiffs 
tiled orosB-objeotiocs, 

The appeals and the cross-objections wer* 
heard by the learned Judicial Commissioners* 
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Mr. Slnaifc and Mr. Kanha'y* Lai, and 

they delivered their very carefully considered 
judgments on the 19oh December 1917. Mr, 
Stuart held that under the taluqlari tanii 
Munni Bibi was a successor within the 
meaning of the term “saclessors’’ in that 
.anad, and consequently had an ab*olu l e 
power to give or bequeath ths tjluqitri 
properly to whomsoever she phased, a power 
of alienation wbiih was not eontrolled by 
Mnhammadan Law, Mr. Kanha^ya Lai was 
of the contrary opinion ; he rightly held that 
as Munui B:bi obtained her title to the 
laluqlari property, not by right of inheritance 
under the tawi bat under the W 11 of her 
hasband, Niamat ullah Khan, she was not 
a sncosseor within the meaning of the smad. 


In 192 , the Board, in Ohulan Abbai Khin 
v. Amat'il Fatimi (1), which was an appeal 
from Oadb, held that the word “su^ssors” in 
a similar primogeniture sanad meant tho §9 
designated persons who would succeed in 
the event of an intestacy and not persons 
who took by sals, gift or bequest. Hid 
it not been for Niamat-ullib Khans Will 
the taluqi'iri property would, on his 
death, have vested by right of inheritance 
under the sinad in Latf.ullah Khao, who 
was the elier of his two brothers Under 
the circumstance^ Munni- Bibi’s right to 
dispose by gift or by Will of the tiluqiari 
property was the right of an owner under 
the Muhammadan Law, and was the sime 
right whish she had to dispose of the 4-annis 
5 .pies share in Manza Gandhis. 

The Judicial Commissioners agreed in their 
sonetruction of the document of the 7th 
March 1884 and held that it was, and 
operated a*, a deed of gift, and that all the 
property mentioned in it pissed as a good 
and valid gift under the Sunni Law to 
Lutf*ullah Khan. They held that Munni 
Bibi by that deed transferred the corpus 
of the property, the tduqlari property aud 
the 4 annas 5-pies share in Muiza L^ndhia, 
to Litf-alUh Khan, reser/ing to herselt 
for her life the usufruet of the property 
io question in this suit. Apparently they 
based their judgments on a ion of the 
Board in U67, in Naioib Urr.jad Ally Khan 


(11 60 Ind. Cas. 9^7; 43 I. A. 135: 19 A- L. J. 43h 

40M.L.J.377;8O. L J. 225; 24 U C . ll ® I' 19 *'' 
M. W. N. 349; 43 A. 297; 29 M. L l. 3t C. L. J. 


113; 14 L. W, 0-0 (P. G.J. 


oasis: 



v. Muiammat Mohuvidei Bequm (2). 

It had been contended on behalf of the 
pliintiffs bafore the Judicial Oommi^siouera 
that there had been no possession of this 
properly now in question given to or taken 
by Lutf-allah Khan, and that consequently 
the gift wis void under the Muhammadan 
Law, bit they considered that the clear 
intention of Munni Bibi as shown by her deed 
wa 3 that the title to this property should 
immediately vest in Lutf-allah Khan, and 
that she should have no right to sell, mort¬ 
gage, or otherwise dispose of the propertyj 
and they found that as the ueufract was 
reserved for her life by Muoni Bibi it was 
not po» 8 ible for physical possession of the 
property in the suit to be given to Lutf- 
ullah Kban in Munni Bibi’s lifetime. In 
the opinion of the Judicial Commissioners 
everything which was reasonably possible to 
make perfect the gift had been done and (hit 
nothing more wai required to make the 
gift a good gift according to Muhammadan 
Law. The Judoial Commissioner*, by toe 
decrees of the 19;b Dacember 1917, set 
aside the decree of the Subordinate Judge, 
and di*mis?el the cross-objections and the 
tu : t. From the decree of the Judicial 
Commissioners thase consolidated app3ali 
have been brought. 

Their Lordships will now consider whether 
the document of the 7th March 1834 may 
be rega dad, so far as the property now 
in question is concerned, as a Muhammadan 
Will, and if it ia n ot a Mahamm *dan Will, 
but is a deed of gift, then the question 
arises whether, in the circumstances of this 
cue, the gift of this property to Lifcf ullah 
Kban became a v ilid gift under the Muham¬ 
madan Law appl cable to Sannis. 

In con-tram? the docim 3 nb of the 7 6 a 
March 1881 it has toba borne in mind that 
in Muhammadan Law the broad distinction 
bitween a gift (hiba) and a b )qaeit(u>asi'a£) is 
that in tbecise of a gifc the immediate right 
of property io the subject of the gift is 
conferred, and in the case of a bequ99t the 
vesting of the right of property is postpon¬ 
ed. Owing to th 9 fact that there is in India 
no uniform or aourate system of conveyanc¬ 
ing, and to the fact that deeds and Will? 
are in India, as a rule most inartificially 
drawn up, frequently by persons to; possess. 

(2) 11 M. I. A. 517 at pp. 5 17, 558; 10 W. R. P. C. 
25; 2 9uth. P. C. J. 95; 2 Sar. P. G. J. 315; 20 £. R. 195, 
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ed of legal knowledge, it is chen difficult to 
ascertain with oertainty what was precisely 
intended by thedrcimenfc, and, in some oases, 
to ascertain whether the dconment was intend¬ 
ed to operate as a deed of gift or as a 
Will. Toeir Lordships have, for the follow¬ 
ing reasons, come to the conclusion that the 
document of the 7th Maroh lbS4, oannot be 
regarded in any respect as a Will, 

On the 7th Maroh 1884 Manni Bibi was, 
as she reeited in the docament, the owner 
in possession of the entire property of the 
ilaqa (tie toluqa of Agar Buzurgj which 
her hnsband h*d bequeathed ti her, and 
she was alio the owner in possession of the 
4 annas 5-pies share in Mauza Gandhis; 
that 4-anras 5 pies share and the tiluqdari 
property constituted ber zemindari estate. 
As their L rdships read the deed, Hanoi 
Bibi by it made a gift to Latf-nllah Kban 
of my moveab’eand immoveable property, all 
my zemindari and limbardari estate, e!c 
reserving to herself for her life the asofrncfc 
of the property cow iD question, bat making 
it clear that by tfcat reservation of the 
usufruct she did not reserve to herself 
any right to transfer by mortgage or tale 
or gift any part of the property. As their 
Lordships read the deed, it was intended to be 
and to operate as an immediate and irrevocable 
disposition of all Manni Bibi’s moveable and 
immoveable property, and all her zemindari 
and lambardaii estate mentioned in the dead 
and in the schedules to it, sabjeot to the 
reservation for her own use daring ber life¬ 
time of tke Dsufraot of the property in 
qaeetion here, and it must be construed as a 
deed of gift and not as a Will. 

The reservation of the usufruct did not 
by itself make tke gift of the property now 
in question void onder Muhammadan Law. 
So far as that is concerned, there is the 
authority of the Board in Natcab llmiad Ally 
Khan v, Musimmct Mohurr.dee Begum (2) 
for that statement os to Muhammadan 
Law, although the parties in that, case were 
Shias and not buonie. But in the Courts 
below a»id in this appeal it has been 
uoittnded that the deed of tke 7th March 
18k4 is vr.id so far as it purported to be 
a gilt cf the property in question, io this 
euit, on the ground tkai do possession was 
actually taken of this particular property 
and no mutation of names in respect of this 
particular properly was obtained, by Lntf* 


nllah Khan until Muoni Bibi bed died in 

1;CS. 

That contention has raised a question by 
no means ea y of solution. Toe-' solution 
of that question depends upon what are 
the facts here and upon wbat is the rule of 
Muhammadan Law applicable to those facts. 
In considering wbat is the MuhammadaD Law 
on the sub jest of gifts inter vivos their Lord* 
ships have to bear in mind that, when the 
old and admittedly authoritative texts of 
Muhammadan Law were promulgated, there 
were not in the contemplation of any one 
any Transfer of Property Ac!s, any Registra¬ 
tion Acls, ary Revenae Courts to record 
transfers of the possession of land or aoy 
zemindari estates, large or small, and that 
it could Dot have been intended to lay 
down for all time what should abne ba 
the evideuoa that titles to lands bad 
pissed. The object of the Muhammadan 
Law as to gifts apparently was to prevent 
disputfs as to whether the donor and 
tbedonee ktinded at the time that the 
title to tbe prrperty should paes from the 
donor to the donee, and that the handing over 
by the donor and the acceptanca by the donee 
of tbe property should be good evidence that 
the property had been giveD by the donor 
and bad been accepted ty tbe donee a3 a gift. 

For a valid gift inter vivos under tbe 
Muhammadan Law applicable in this case, 
three conditions aie necessiry, which their 
Lordships consider have been correctly slated 
thus;—'(a) manifestation of the wish to 
give on the part of the donor;' (6) the 
acceptanca of the donee, either impliedly 
or expressly ; and (c) the taking of possession 
of the subject matter of tbe gift by tbe 
donee, either actually or constructively. 11 
(Muhammadan Law, by Syed Ameer Ali, 
4th Edition, Volume I, page 4l). In their 
Lordships’ opinion the whole zemindari 
property mentioned in the deed, and not 
par s of it only, must, for the purposes of 
this case, be regarded as one property, tbe 
taking pcsseasion of any part of it being 
constructively a taking possession of the 
whole. Tbe wish of Munni Bibi to give that 
property to Lntf allah Khan and his accept¬ 
ance of it on the 7th Maroh 1884, are 
clearly manifest from a perneal of the deed 
whioh he received aud acted npon Tte 
question is, did Lutf-ullah Kban actually 
or constructively take possession of (ho 
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property in question in this suit? That 
he did rot, until Monni Bibi’s death in 1903, 
take physical poise*sion of Mauza Mandia 
Mieir, the 4 annas 5 pies share in Gundhia 
or the two groves, the hou^e and s'r laad 
in Jalalpur, or apply for mutation of names 
in hia favour in respeoJ of those particular 
properties, is admitted. On the exeoution 
of the deed of gift in 18S4, Lutf-ullah Khan 
did obtain mutation of names in his f ivour 
of all the other temindari property, and from 
the 7th Marsh 1884., until Monni Bibi died 
in 1903, he paid the Government revenue 
whish became due in respect of the taluqiari 
part of the property now in question. If 
Lntf-ullah Khan had received, after the 7th 
March .1834, and before Muoni Bibi died in 
lb'00, aDy of the rents or prohts of the 
property now in question, he would be held to 
have received them as a trustee for Munoi 
Bibi although the title to the corpus of the 
property was in him. In the‘r Lordships’ 
opinion Lutf-ullah Khan mnst be regarded 
as having been constructively in possession, 
althoagh not in physical possession of the 
corpus of the property now in question 
from lt84 uDtil 190;, and the gift was a 
valid gift. 

Tneir L’rdships will accordingly humbly 
advise His Majesty that these oonsolidtted 
ap*e-.lc should be dismissed with aoits 

n, h. Appeals dismissed. 

Solicitors for Appellants.—Messrs. 1 Vatkins 
and Hunter. 

Sol ciiors for the Respondents.—Messrs. 
Barrow , Rogers acd Nevill. 


ALLAHABAD HIGH COURT. 

Sicjnd Civil Appcal No. 1143 ok 1920, 

Jane 2, 1922. 

Present :—Mr. Justice Smart and 
Mr. Justice KaDhaiya La). 

/MBA PRASAD —Plaintiff—Appellant 

versus 

WAHID ULLAH and orusRS— 

Dafimoants—R r*P0NDJNTS. 

Transfer of Property Act (IV of 1S82J, s. 82— 
Mortgagor, rights of, purchased by mortgagees — Redemp. 
tion, 

Where the integrity of a mortgage is broken, a 
mortgagor who owns a part of the equity of redemp. 
tion can redeem hia own part, but where the rights 
of the mortgagors have vested partly in a prior raort- 
gagee and partly in a subsequent mortgagee afeer a 
suit has been brought by oaoh of thorn to enforce his 


mortgage, the former oannot be oompelled to redeem 
the whole nor can he compel the latter to give up his 
interest in the share of the mortgagor which he has 
acquired. In such a oase the rights of the parties can 
be properly safeguarded by applying the principle 
recognised by section 82 of the Transfer of Property 
Act and allowing redemption in respect of ^uch rights 
as have been acquired by eaoh party, [p, 263, cols. 1 
& 2 .] 

Dinanath v Lachmi Narain, 25 A. 446- A. W, N, 
090 0 «52, Kalian Khan v. Mardan Kh*n , 28 A. 165; 
A. W. N. (1905 • 2 and Munshi v. Daulat, 4 A. L. J. 
74; 29 A. 26’; A W. M. (1907* 49, followed. 

Parasram Singh v. Pandohi , 67 Ind. Cas. 433; 20 A. 
L. J- 4M, distinguished. 

Second appjal from a decree of District 
Judge, Agr*. 

Mr. B. E. O'Honor t Dr. Surendro Natl Sen 
and Mr, Narain Prasad Asthana^ for the Appel¬ 
lant. 

Mr. Iqbal Ahmad, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought bf the plaintiff-appellant 
for «ha redemption cf a two-third* share 
of Katra Galab Singh situated in Kashmiri 
B-zar, Agra. The Katra originally belonged 
to Dhami Singh who left three eons, Jawala 
Prssad, Bhawani Shankar and Debi Shankar. 
Oo the 28ih November 1877 these three 
brothers mortgaged two stablis and a louse 
situated in Katra GaUb Singh in favour 
of Sakbdeo Rai. The mortgage was simple. 
On the 6;h Marsh lb78 the three brothers 
mortgage! the said Kalra Galab Singh 
with other properties with posse ision in 
favour of Sheikh Abdullah. On the 30th 
May 18/8 two of them, Bhawani Shankar 
and Jawala Pra*ad, raort riged their two* 
thirds §ba e of Katra Galab Singh in favour 
of Durga Prasid. 

On the 15sh August 1879 Sakbdeo Rai 
sued on his mirtgige of the 28th November 
187 7 without impleading Sheikh Abdallah 
or Darga Prasad and obtainel a deoree 
for sale, in execution of which the 
mortgaged property, namely, two stables and 
a house in Katra Gulab Singh, was sold 
by aoafcion and purchased by Sheikh Abdullah, 
the subsequent usufructuary mortgagee. 
Oq the 12ch October 1879 Durga Prasad 
sued on his mortgage of the 30 h May 
1-78 without irupleaiing any of the prior 
mortgagees and got a decree for sal *, in 
execution of whi*h he brought to pal* fchj 

t vo thirds share of his mortgagers in Katra 

Gjlkb "iugh and ou^ohas^d it himself 

The present »uu ha-j been S!ei by 
plain iff -appell-an 5 , who iB the 30*0 of Diu-g* 
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'Prasad, fcr the redemption of the usufroe- 
tuary meitgage of the 6th March 1^7$ 
in respect of that two-thirds share. The 
defendants are the eons of Sheikh Abdu’lab. 
One of them declaimed any interest in 
the mortgage ; the other defendants pleaded 
that they bad spent a cm-iderable amount 
in the repairs and improvements of the 
morlgaged property and that a snm of 
over a las and seventy-six thousand was 
due to them under the mortgage. There 
were other pleas too, with which this appeal 
has no concern. 

The Oonrt of first iDslanoe held that the 
contesting defendants had spent Rs. 1,000 
in repairs, that they were not ent'tled to 
slaim the soft of any addltiors or improve¬ 
ments made by them, and that Rs. 8,343 5 4 
were dne to them on account of a two- 
thirds share of Katra Gu’ab Singh pnr- 
chased by the plaintiff. It decreed the 
claim accordingly fcr redemption sebjeot 
to the payment of the said amount. On 
appeal the lower Appellate Ocurfc allowed to 
the defendants a right to redeem the 
mortgage of the 28th November 1877 
on the payment cf the amount of the decree 
obtained rn foot of that mortgage by 
Durga Prasad within a sertiin date, and 
further directed that if soch payment was 
not made, it shall proceed to deteimire 
upon payment of what amount the plaintiff 
should be allowed to redeem the mortgage 
held by the defendantr. Iu effect ifc recog¬ 
nised the right of the defeodaDte, who bfcd 
purchased two stables and a hen e in Kitra 
Qnlab Sirgh in sati-fiction of the mortgage 
of the 28th November 1877, fo redeem ihe 
subsequent mortgage of the 30th May IS78 
in preference to the plaintiff who by virtue 
of his purchase claimed a right to redaem 
the prior usufruoluary mortgage of the 6th 
March 1878. 

No question of preference is, however, 
really at issue No right of redemption 
was claimed by the defendants in their 
written statement or otherwi-e asserted in 
the ccuree cf tie trial- The rights of the 
or'giral mortgagors have been p p 1 i fc Dp. 
The defendants have purchased two stables 
and a bouee in Katia Gctab S.rgh in 
satisfaction cf a prior mn g gj ar d they 
aie entitled to retain the f-hn.« until erme 
peiBcn entitled to redeem comes forward to 

pay the money doe on that mortgage. 


[1892 

The plaintiff holds the rights of a pursue 
mortgagee under the mortgage of the 30fch 
May 1878 and has purchased the lights of 
two of the mortgagors in Katra Gulab 
Singh in satisfaction of that mortgage. A 
port inn of the rights of the origin*) 1 mortgagors 
has thus vested in the defendants and another 
portion in the plaintiff • and the pUintiff 
cannot be allowed to redeem more than 
what he has purchased on payment of a 
proportionate share of the mortgage money 
any mere than the defendants san be 
allowed to redeem more than what they 
have purchased on payment of a cor¬ 
responding part of the mortgage-money. 

The claim in the present suit is, however, 
confined to the redemption of the usufruc¬ 
tuary mortgage of the 6th March 1878, and 
the plaintiff is clearly entitled to a decree 
for the redemption of that mortgage, so 
far as it relates to the two thirds share 
of his mortgagors, on payment of euoh 
proportionate amount as may be found 
dae on it at mortgege, including the cost 
of any repair?, that may have been carried 
out by the mortgagee, and free from any 
liability for each improvement aB the 
mortgagee may have made, which were 
not needed for the pioteotion or preserva¬ 
tion of the mortgaged property. The 
proportionate mortgage money payable on 
account of inch portion of the mortgaged 
property as has be* : n purchased by the 
defendants iu satisfaction of the prior 
mortgage, should be delermiued after 
excluding tin piior mortgage money, 
computed as laid down iu Af.j tru Mai v. 
Dtrgj Kunmr (i) from the value of the 
said property inclusive of ary interest 
chargeable after decres. 

The learned Counsel for the defeadants- 
respondents relies on the deoision in 
Yud Ali Beg v. Tuk% Ham (27, but in 
that case one of the mortgaged fields had 
been purchased by a third person bsfore 


(1) 65 Ind. Caa. 969. 18 A. L. J. 390i F8 M. L. J. 
419; li L. W. 629: (1920) M. W N. 3b8: 2 U P. L. 
R P. 0.) 75; 22 Horn. L ft. 553, 3<i C L. J 121; 42 
A fid*-. 47 I. A. 7<; 27 M. L. T. 319, 25 C. W. N. 897 
IP. C.-. 

67 Inch Cas. 535,49 O. 2? ; (1^20' M. W. N. 3«9j 
23 M. L. T. 95, 39 M. L. .T. 147; 2 U. P. L. R .Pat) 
123; 16N.L. B. 164; 12 L. W. 603, 22 Bom, k 

1316, 47 1 A. 207; 25 C. W, N, 124 (P, 0.), 
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fcbe mortgagee had sued to enforce his 
mortgage. In the present cam the rights 
o? the mortgagors had not passed to any 
third persons on the dates on which the 
gaits on either of the mortgages of Sukbdeo 
Rai and Darga Prasad were Sled. The 
mortgagors were parties to those salts ; 
and the only effesfc of not making the 
prior or nubsequenfc mortgagees parties to 
them was to leave their rights of sale or 
redemption unaffected, The father of the 
plaintiff and that of the defendants sab- 
reqnenfcly purchased the rights of the 
mortgagors in certain portions of Katra 
Galab Singh in sitisfasfcion of their respso* 
livo mortgages : and the only manner in 
which the rights of toe parties eai now 
lee properly safeguarded is by applying 
the principle recognised by section ^2 of 
the Transfer of Property Act (IV of 1882) 
and allowing redemotion in respect of such 
rights as have been acquired t >7 each 
party subsequent to the above 6nits. A 
reference has aDo been made to the case 
of Parasram Singh v. Paniohi (0. In that 
case one of the parties had sued the 
mortgagors and obtained a decree for 
foreclosure without making the subsequent 
mortgagee a party to the suit, but no 
rights in the mortgaged property had b^en 
'acquired by the fubseqaent mortgagee. 
Section 60 of the Trinsfer of Property 
Aat lays down that wher9 a mortgagee 
has acquired in part the share of the 
mortgigcr, a pjr'oa interacted in the 
remaining portion of the mortgaged prop¬ 
erty is entitled to redeem the same on 
payment of a proportionate part of the 
mortgega-money. As observed in Dinamth 
v. Lichmi Narain (40, Kalhn Khan v. Mardin 
Khan (5) and Munthi v. Dauht (6), 
where the integrity of a mortgage ii brokeo, 
a mortgagor, who owns a part of the equity 
of redemption, can redeem tin own par*, 
.bat where the r : gbt9 of the mortgagors 
have vested, as in this ci*e, par ly in a 
prior mortgagee and partly in a fp.osaqaent 
mortgagee after a suit had been broaghfc 
•by eash of them to enforce his ro"r gaga, 
neither the former can be compePed to 
redeem the whole nor «an ho otnpel the 


(3) 67 Iud. Cas 5*3; 20 A. L. J. ^ . 

(4) 25 A. 410; A. W. N. (1903) to . 

‘ (5> 29 A. 155; A. W, N. (1905> 22: 

k 0)4A. L. J. 74; 29 A- ’.Y. 


N. (19071 49. 


latter to give ap his interest in the shape- 'of 
the mortgagor whish he has acquired. ■> 

The question of the costs of repairs and 
improvements claimed by the mortgagee 
does not present any difficulty. The parties 
agree that the coat of the repairs should 
be sharged against the mortgaged property': 
in connection with which sash costs have 
been incnrred. The mortgagee ha9 no 
right to claim any cost of the improvements 
made by him but if he has re built any 
fallen portion in order to retain the iniome 
whioh was derivable from the same, he 
can legitimately get the cost thereof and 
charge the same on the property in con¬ 
nection with which such expense was 
incurred. In other respects fchs mortgagee 
can only claim a right to remove the 
materials of any improvements which may 
have been made by him, unleas the portions 
so improved are such as can be allotted to 
him when a partition takes plase, without 
impairing the rights of the plaintiff. But 
in no event he can oliim the cost thenof 
from the persons, who have acquired the 
right3 of the mortgagors therein. 

The appeal is, therefore, allowed and the 
sait remanded to the lower Appellate Court 
with a direction to re admit the appeal 
under its origioal number and to dispose 
of it in accordance with the direotions 
above given. The costs here and hitherto 
will abide the remit, 

N. K. Appeal decreed. 


LAHORE HIGH COURT. 

Second Civil. Appeal No. 527 of 1921. 

March 3, 1922. 

Pretent:— Mr. Justice Broadway. 

OHANDAN AHD OTHERS — DiFE 1 DINTS 

— APPELLAHT8 
terms 

BAHADUR AND others — Pliistiffs 

— Rt'PONDENI8. 

Adverse possession — Vacant site in village — Tempo¬ 
rary user, if assertion of ownership. 

In the ca9e of a vacant site situated in a village, 
possession goes with title, and where a person sets 
up a plea of adverse possession he must prove that 
this possession has been adverse for a period of at 
least 12 years. [_p. 264, col. 2 ] 

The mere storage of bricks and wood and the 
tethering of cattle on such a site would not amount 
to an assertion of ownership on the part of the 
person so using the si e j). 2(j i, col. 1 ] 

Framji Cursetii v Ooculdas Madhowji, \6 B, %Yh 
6 lnd. Dec. (n. s ) 703, followed, 
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Second appeal from the deoree of the Dfs- 
♦riot Judge, Kamel, dated the 5th January 
1921, reversing that of the Mnn>i\ F*rst 
OUflB, Sonepat, dated the 31st Joly 1919. 

L&la Jcgar. A ath % f vr the App*l ad's. 

Messrs N . 0. Mehra and Shamir Ohuni , for 
the Respondents. 

JUDGMENT.—The suit giving rise to this 
appeal relates to a pieie of land situated in 
Pana ChacdaD, Mauta Hilalpur, Tabsil 
S one pat, in the District of Rohtak. The 
plaintiffs are some of the proprietors cf 
Panna Chandan while fche two sontesting 
defendants are proprietors in Pana Rp6an. 
There two defendants were Daryao Sirgh 
and bis brother Mukhtar Sirgb, Daryao Singh 
was a ZMar and SaUdposh and died while 
the appeal was pending in the Court below. 
Daryao Singh owned a baithik wbieh 
abutted on a road or lane on the opposite 
side of which is situated the plot in euit. 
On the other sides of this plot are bouses 
belonging to the residents of Pana Chandan. 
The plaintiffs eued for possession of this 
plot on tebalf of themselves and the other 
proprietors of Pana CbandaD alleging that it 
belonged to them and had been wrongly 
occupied by Daryao Singh and Mukhtar 
Singh. Tbeee two defendants denied 
the plaintiffs’ tills and also asserted that 
they had been in adverse pcs-ession of 
this plot for a period exceeding 12 years. 
The Trial Court found that fche plaintiffs 
were the oiiginal proprietors of the site 
in suit, but that the defendants had been 
in adverse possession of it for more than 
)2 years. Oo these findings the euit was 
dismiEsed. The plaintiffs thereupon prefer¬ 
red an appeal to the Dietriot Judge. The 
respondents attacked the finding of the 
Trial Court on the question of proprietorship 
of the site, and the learned District 
Judge dealt with this oonteotion first in 
his judgment and arrived at the same 
view as that taken by the Tiisl Court. 
He then proceeded to deal with the ques¬ 
tion of adverse possession and, holdirg that 
the defendants had failed to prove tbeir 

assertion, decreed plaintiffs’ suit-. The defend- 

ants have now come up to this Couifc in 
second appeal through Mr. Jagan Nath, and 
X have heard Mr. Nihal Ghand Mehra 
for the plaintiff?. Mr. .Jagan Nath 
eonteuded that the learned District Judge 
had appcasbed the case from an erroneous 


# 

point of view and had dealt with the re¬ 
spondents’ contention first. There is, how-. 
ever, no force in thi», fir it i« perfectly char 
that the Darned DUtriit Judge had »wo 
points on which he had to adjulmte.- One 
wag as to the proprietorship of the land 
and the other was the question of adverse 
possession, The Trial Court had held that 
the plaintiffs had proved that they were 
proprietors. As the then respondents (now 
appellants) contested the correctness of that 
finding, and as a finding on that point in 
their favour would have disposed of the 
ea*e, the learred District Jodge very 
naiurally dealt wi'h that part of the easefi-s 1 , 
Mr. JagaD N*th then contended that (his 
ease wa« not g^v-rned by fc^e d omod report- 
ed in Famji Ourtei i v. Qoculdos Modhow.t 
(l) as held by the learned District Jad.gr, and 
urged that it was inoambocfc on the p’aiofciffi 
to show that they had been in aitual possess im 
of this plot of laad within a pei i'd of 12 years 
prior to suit. The learned Vak 1 showed 
me the plan which I have considered, and 
it 89ems to me that thers can be do doubt 
at all that the plot in 6nit is a vacant site* 
It is not entlised by walls as alleged by 
Mr. Jagan Nath, although it is correct to 
say that on three sides of it, the walls of 
houses exist, whereas on the other side is a 
road. The site being thus a vacant one 
in a village, I sonsider that possession must 
be held to go with title and tha f , therefore, 
it was ineumbent on the deferdanfcj-appel* 
lanfe to prove that their possession had 
been adverse for a period of at least 12 years. 
Had fche learned District Judge deficitely 
stated that be found that the defendants- 
appellaots bad not been in advene pos-.ession 
for 12 years, no further dimension would 
have baeu Deots*ary a? that would have 
been a finding on a question of fact. 
He has, however, expressed himself so as to 
leave room for argument that be had not 
arrived at a clear finding on this point, 
although I must •onfess that as I read bis 
judgment that is what he intends to hold, 
Now to retail sh tbe'r adverse possession 
tLe defeodanis bad led a mais cf evideice 
to ehow that they had been u»ing tbi* plot 
for a very long time. This evidtnce coq- 
aists of the testimony of Polite and other 
officials and neighbouring Zailiars who (ay 
that on O'Cifiioi s when they visited tbi 
(1) 1C B. [38, 8 Ind. Deo. (n. s.) 703. j 
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the plaintiff valued the suit for purposes of juris, 
diction at as. « •,()»> but paid Court-fee on t«>n times 
the Government revenue under section 7 (v) (a) of 
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defendant's village tbey had pat ap at the 
defendants’ baithah and bad seen the defend¬ 
ants’ oxen ti-d on the site in dispute and 
their own horses had bean tethered there, 
They alio say that they hive bean in the 
habit of easing themselves there and that 
latrines bad also been pi iced there, Brioks 
belonging to the defendants were also fonnd 
there when the MnoBif visited the spot, 
lb appears that a mange? had also been 
ereated by the defendants on the site. 

Having regard to the fact that Daryao 
Singh was a Z illicit it wa9 only natural 
that officials and others visiting the v.llage 
would pat np at his baithak* and as t^is 
open eite was situated in front of the baitkah 
on the opposite side of the road, it was also 
Dataral that the horses and tattle of vititors 
would be tethered on this site which was 
obviously a tonvenieofc place for that purpose. 
The proprietors of Paca Chandan would 
•ertainiy rot object to this being done. 
Mere storage of bricks and wood and tetherirg 
cittle on a site of this nature would also rot 
be regarded as .objectionable by the propne- 
tors of the land, and such acts of user 
wcuM do*, a* pointed out in tramji Outset.i 
v. Qoculdas Madhow i (1), amount to an after- 
fcion of owne rship on the part of defendants. 
In these eii cumstantep, I consider that the 
case is covered by Framii Ourtetji v. Qoculdas 
Madhoion{l)&nd that the decision of the learn¬ 
ed District Judge is correct. 

I accordingly dismiss this appeal with costs. 

R N Appeal dismissed . 


ALL4HABAD HIGH COURT. 

Stamp Refekiboe is Fie^t Appeal No. 255 

of i92C. 

May 6, 1922. 

Tresent : —Mr. Justice Hggotfc. 

RUP NARAIN AMD others-— Defendants— 

AppilltNts 

versus 

BISHWA NATH slNGH— Plaintiff — 

Respondent. 

Court Fees Act (YU of 1871V, ». 1 ' <iv> (o), <v) (a7 
-Suit tor cancellation of sale-iced and po.8es.ion- 
Suit essentially tor recovery ot potion- l mperty m 
suit assessed to revenue-Valuation for purposes of 
Court-fee—Decree for possession—Appeal Lourt-Jee. 

The sbaro of tho plaintiff in a joint property was 
sold by hi a eo-sharer without his concurrence. The 
suit, which ho brought, however, instead of being 
framed as one for recovery of ] ■> .-session pure and 
simple, asked for tho cancellation ot the ^ule-deed 
as wejl. Tho property. being Ze.nindari property, 


the Court Fees Aol which worked out only at Rs 75. 
The lower ’ourt g we a decree for possession merely 
and the defendant appealed, also paying «s IS as 
Court-fee. Ot a stamp reference that the suit as well 
the appeal should have b=*en assessed under section 
7 (xv) (c) of the court Fees Aot on the stated value 
of the property: 

Held, v I that the essential relief sought being 
recovery of possession, the suit could have been 
framed for reoovery of possession pure and simple; 
[p. col. 2.] 

Dhakesivar Prasad Singh v. Jioo Chowdhry, 46 Ind. 
Cas 385: 3 P. 1 1 J 44*, distinguished. 

2 that it was against the intention of the T egis- 
la^ure that in a suit or appeal where the question 
in issue is the possession of land asses>ed to 
revenue, the valuation of the property for purposes of 
the ourt-feo asses ment should be otherwise than 
under section 7 (v) of tho Court Fees Act; [p. 266, 
col 2 ] 

(3> that, however, the plaint es worded fell within 
the purview of section 7 (iv) (c) and the plaintiff 
must pay l ourt-fee accordingly unless he was per- 
mitted to amend either (a) the plaint itself or (b) 
the statement of “the amount at which the relief 
sought is valued” in the said plaintiff at the hearing 
of the appeal [p. 268, col 2.] 

(M that the position of the appellant was different 
who was entitled to appeal against the decree as it 
stood and to value his appeal for purposes of Court-fee 
under section 7 (v) (a) of the Court Fees Act. [p 267, 
col •.] 

Mr. Kamahk nt Verma , for the Appellant?. 
Lr. Surendto Nath Sen, for tbe Respond¬ 
ents. 

FACTS appear from the following— 
Office Report. —Tbe suit giving rise 
to this appeal was brought for EatcHlation of 
a sale deed and possession over the Z mindari 
property involved in the said sale deed. 

The suit wes valued at Rs. 10,000, for 
purposes of jurisdiction but the Court fee 
was paid on R«. 1,000 being 10 times 
the Government Revenue. 

In view of a ruling reported in 
Dhakestear Prasad Singh v, Jioo Ohoudhry 
(l), whiih lays down that in a suit for a 
deslaration that the sale was invalid and 
for restoration of possession the plaintiff 
mast pay an ad valorem Court*fee on the 
value of the whole estate sold and was 
not entitled to calculate an ad valorem fee 
on 10 times the amount of the G vern* 
ment revenue, the Court fee payable on 
the plaint of this euit is to be calculated 
on Rs. 10,0 JO, being the price of tbe 
proper»y iu diann'p, which comes to Rs 47 o. 
Deducting R*. 7 j a!reary paid, therp Ia 

(1) 46 Ind. Cas iS'; 3 P, L, J. 44S. 
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ft deGoienoy of R*. 40] payable by plaint¬ 
iff-respondent for the Ooart below, 

The Ooart below decreed the plaintiff's 
snit snbjoot to payment of Ri. 4,000 by 
the plaintiff to defendants N->s. 1 to 6. 
The eaid defendants appealed to this Bon’ble 
Conrt with the prayer that the decree of 
the Oonrfc b3low be pet aside and that the 
plaintiff’s snit diemiseeb They valued their 
appeal at Rs. 10,000 and pa*d R=». 75, the 
same Court-fee as was paid on the phint, 
For the reasons stated above, the memo- 
random of appeal to this Conrt was 
deficiently stamped by R*. 4C0. 

The resnlt is that the deficiency pay¬ 
able by defendants appellants for this Ooart 
is Rs. 400 and dne from the plaint ff* 
respondent for the lower Conrt is Rs. 400. 

Objection. —I dispute the correctness of 
the stamp report, i/he facts of the oase 
reported in Dhakesioar rratnd Singh v. 
Jioo Choaohry (1) are entirely different 
and that else does Dot apply to the present 
case. There it was held by the Patna 
High t oarfc that the relief for declaration 
was essential and that the plaintiff aonld not 
eucceed without, the declaration sought for. 

In the preeenfc cane the snit is by a 
Hindu oo parcener for possession of family 
property (which belonged to him as maah 
as to his father and brother) on the ground 
that it had been transferred by the father 
and the brother without legal necessity. 
Such a suit is essentially a euit for posses¬ 
sion. It is settled lav that, eo far 
as limitation is concerned, such a suit is 
governed by the twelve years iuIb cf 
limitation, and not by the three yeaisrule 
uuder Art. 91, or by the six years rule 
under Art. 12P, of the Limitation Ait, 
the reason being that in snob a tuit the 
main relitf is rne fcr poiseesion and it is 
rot rece f siry for tlie plaintiff to obtain a 
declaration cr cancellation of the stle deed, 
as a condition president for getting posrej* 
sion. In tbe present case i self the suit 
hss loan brought about eight years after 
the execution of tie sale-deed. Sacha snit, 
therefore, falls r.r.dir section 7, elacs* (v) 
of the Conrt. Fees Act. The rol ng report, d 
in Dha^etwir 1 ratad Singh v. Jioo 
Oho'tdhiy 0), therefore, do*s not aojl/. 
Hut if it- be held to apply to a case like 
tie pre^ert, then l cm'end that it dors 

not lay down the law correctly- 


JUDGMENT.—The Stamp Reporter has 

done no more than bis duty in bringing 
this question forward, and the position 
taken up by bira can be supported by 
strong arguments ba^ed upon the actual 
wording of the relevant clauses of the 
Conrt. Fees Act. Neverthelesp, I cannot escape 
from the fealing that the line of aotion 
suggested does violence to the spirit of the 
Ac f . The plaintiff’s oa9e is, that property of 
which he is the jiint owner has been sold 
without his concurrence or authority, and 
the essential relief songht is recovery of 
possession upon such terms as the Trial Court 
may see fit to impose. The suit could have 
been framed as one for recovery of possession 
pure and simole; this is made tbe more 
apparent by the form of deoree actually 
passed. The case of Dhaheswar Fra$ad 
Singh v. Jioo Ohoudhry (t) is not really in 
point. The sale in that oase had been held 
by order of a public officer acting under 
statutory powers; it conveyed a good title to 
tbe purchaser unless it could be setasid9 on 
the ground of irreguarity or fraud. " Tbe 
declaratory relief sought was a necessary 
part of tbe suit.” Here no relief by way 
of declaration has been granted ; the deoree 
passed is one for recovery of possesion of 
property paying annual revenue to Govern¬ 
ment. It seems to me clearly against tbe 
intention cf tbe Legislature that in a suit (or 
appeal) where the question ia issue is the 
possession of land so asseesed to revenue 
the valuation of the property for purposes 
of Court fee assessment should ba otherwise 
than under Bastion 7 (v) (a) or (6) of tbo 
lourt Fees Act. 

The difficulty remains that tbe plaint has 
been eo worded that it falls within the pur¬ 
view of section 7 (iu) U). Thin difficulty is a 
real one, and I do mb think it can be got 
over unless the plaintiff 3*n be permitted 
even at this stage to amend either 

(a) the plaiDt itself, or 

(fc) the statement of ** the amnnnt at which 
the relief sought is valued ” in the 6a : d 
plaint. 

1 hold, therefore, that, as against the 
plaintiff, who is the respondent to this 
appeal, the report must be affirmed. It 
will remain open to the said plaintiff to 
move tbe Bench, bearing the appeal, for 
leave to amend either the plaint or the 
valuation as above suggested. I would, 
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however, warn him that he would do well 
to present himielf at the hearing with the 
money nete*3\ry to maVe no the reported 
deficiency in his haod : if he is refused leave 
to amend, he mAy be required to make good 
the deficiency before he is heard on his 
petition of srose-objeetions. 

The poaitionof the appallauts is different. 
Even on the principle suggested by the Stamp 
Reporter, the report is unjust <o them; for 
the ad valorem fee would require to be 

calculated on Rs. 10,000, less R a . 4,000 which 
the plaintiff has been ordered to pay, »\ e, 
on Rs. 6,000. I think, however, that they 
are entillsd to appeal against the decree 
as it stands and to value their appeal for 
the purposes of the Court Fee3 Ac f , under 
section 7 (o) (a) of the said Act. I hold 
that the memorandum of appeal ii sufficiently 
stamped. 

N. h. 

Report paitly accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Rtvis cm No 131 of 1921. 

December 13, 1921, 

Present:- Pandit Kanha : ya Lai, J. C. 
GANGA DIN— Dio**e Holder—Applicant 

i ersus 

DIP SING H—Judgmb.t*Debtor—Opposhe 

Party. 

Execution proceedings— Execution application, die- 
missal of, In default-New application filed before dis - 
missal— Proceedings, whether independent—Limitation, 
plea of, not raised in previous proceeding--Objection, 
whether entertainable in subsequent proceeding. 

Although the execution of a decree may have been 
aotually barred by time at the date of an application 
made for its execution, yet if an order for such 
execution has been regularly made by a competent 
Court haring jurisdiction to try whether it was 
barred by time or not, such order, although erroneous, 
must, if unreversed, be treated as valid, [p. 2t>8, col. 

An application for the execution of a decree was 
made more than th-ee years after the last application 
for execution. One of the judgment-debtors appeared 
and raised various objections but did oot take any 
objection about limitation. This application was 
dismissed for want of prosecution, before the dis¬ 
missal of the above-mentioned application, another 

application for execution wai made ; 


Eeld, (D that the present application for execution 
was substantially an independent prooeediDg; 

(2> that the judgment-debtor, not having raised an 
objection about limitation in the previous execution 
proceeding, was precluded from raising the said ob¬ 
jection in regard to that execution in the present 
execution proceeding fp. 268, col 1/} 

Mungul Pershad Dichit v. Grija Kant Lahiri, 8 C 
51; 11 C. L. B. 113: 8 I. A, 12*: 4 Sar. P. C. J. 2»P; 4 
Ind. Dec. N. 8.) 32 *P, C. , Lakshmanan Chetti v. Kut- 
tayan Chetti, ?4> M. 669, Qauri Shankar v. Musammat 
Lachhmin Kunuar, S3 Ind. < as. 663; 18 O. C. -«7* and 
Sri Ram v. Mohan Lai, 34 Ind, Cas. 280; 19 O. C. 17, 
followed. 

Revision against the order of the Subor¬ 
dinate Judge, Kheri, exercising Small Cause 
Court Jurisdiction, dated the 30th June 1921. 

Mr. Ram rrasid Varma , for the Appli- 
cant. 

Mr. Raj Narain Shukla, for the Opposite 
Party. 

JUDGMENT.—This is an application for 
revision of an order, dismissing an applica¬ 
tion for execution as barred by time. The 
decree was passed on the 21st February 
1911, After some previous attempts at 
execution an application was made for execu¬ 
tion on the 21st August.1917 on which a 
notice was issued to the judgment-debtors 
under O. XXI, r. 21, of the Code of 
Civil Procedure. The judgment debtors ware 
served and one of them appeared and filed 
an objection on the 8th November 1917, 
which was disallowed on the 1st December 
1917 and an order for the attac v m8nt of 
certain moveables was directed to issue. The 
deoree-bolderdid Dot, however, fi’e the requie ite 
process fee atd the application for execution 
was accordingly dismissed for default on the 
10th January 1918. 

On the 25th November 1920 a fresh 
application for execution was made by the 
decree 1 older, crediting R*. 10 as having 
been received from the judgment-debtors. 
The cffice reported that the applfcat oa was 
barred by time unless the alleged payment 
saved limitation. A notice was issued to 
the judgment debtors under O. XX*, r. 22, 
of the Code ; and after several unsuccess¬ 
ful attempts at service, they were served. 
One of them, Dip Singh appeared and objected 
that he bad paid Ks. 5) in satisfaction of the 
dferee ontheltth March 9:8. The Court 
exhaling the decree refused to take cog- 
niz w 03 of the alleged payment on t*ie ground 
that, it had not been certified within the 
time aPowed by law and directed attachm 

to issio. Tue dei^e*holder did n,t, Lot;- 
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ever, proGecute that application farther and 
it wo8 difmissed on the 30th April 1921. 

The present application for execution had, 
meanwhile, been Bled on the 27th April 1921, 
whith the Court below has held to be birred 
by time. Wi’h regard to the previous appli¬ 
cation for execution, made by thedecree holder 
on tha *5tb November 19^0, the Court below 
observes that it was barred by time, and 

therefore, a nullity in the eyes of law. Bat 

as pointed out by their Lordship* of the 
Privy Council in Mungnl Perthad Dichit v. 
Qrija Kant L'lhin (1), although the execu- 
tion of a dearee may have been aitually 
birred by time at the date of an application 
made for its execution, yet if an order for 
aaah execution hss been regularly made by 
a a mpitent C >urt, having juriadiation to 
try whether it wes barred by time or co\ 
inch order, although erroneous, must, if 
unreve'sod, be treated as valid. In ItaUh- 
manan Ohelti v. Kuttnyan Ohetti (2) it was 
held that a judgment-debtor, to whom a 
notiae of the previous exsiution was issued 
wa 3 precluded frim raising a question of 
lim tation in regard to that, exeju.ion id a 
rubsequeot ex:c:tion prcc eding, if he had 
omitted to roije that question at the time when 
the notice of the previous execution wa9 issued 
to him. In G turi Shank-r v. Musanmat 
Lachhmin Kur.war (3), and tri Ram v. Mohan 
Lri ( 0 * similar view wes taken. 

The ’earned Oouosel, wbo appears 
for the opposite pirty, contends that the 
prete.it application for execution is v.rtually 
a eontinnaticD of the previoui exacati'n pro- 
ceeding and that the question of lim ta'ion 
*an, therefore, be re-opeiied. But the present 
application for execution is substantially an 
independent proceeding, and ths judgment- 
dtbtor-objeotor iB precluded from raising an 
objection, which it was open to him to raise 
in the coarse of the previous execution pro¬ 
wling in his defence. The present appli- 
cation is within time from tha date of the 
i 8 Mie of the notice on the previous application 

for execution. n , , 

The application is, therefore, allowed and 


/„ 8 C. 51; 11 C. L. It. H3 8 I. A. 123j 4 Sar. P. 

C J 2ill; 4 Ind. ^ cc * t 5 *- 8 1 ^ 

121 v4 M. 669 

( 3 ) S' lml Cas 033; 18 0 C. 374. 

( 4 ) 31 Ind. Cas. 290; 19 0, C. 17. 
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the ease remanded to the Court below with a 
direction to reinstate the exscatiou proceed*, 
ing under its original number and to dispose 
of it in the manner provided by law. The 
deiree holder applioant will get hie costs from 
the judgment-debtor objector, who will boar 
his own coats throughout, 

N. H. 

Application allowed ; 
Oats remanded . 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal N\ 8 of 1921. 

June 22, 1922. 

Preient j — Mr. Hallifax, A. J. C. 

GANG! PR ASAD — Plaintiff—Appxllant 

versus 

MOTIRAM and otue <9—Dafend mrs 

— RE'PONDENT*. 

Deed , alteration of— Explanatory alteration im¬ 
material—Deed not vitiated . 

A deed is vitiated and deprived of all its effect by 
the making in it of a material alteration without 
the knowledge of the party affected by it. But the 
alteration must be material, the mere addition to 
a deed of words explaining it, would not vitiate it. 
[p.26<»,ool 1.] 

Sonajee Mali v. Uttamchand Bania, 12 0. P. L. R, 
33, Qanpat Ramkrishna Puri, 5 Ind. Cas. 425; 0 N. L. 
tt. 1, Ananda Mohan Saha v. Ananda Chandra Saha, 
35 Ind. Cas. 182; 4tC. 154; 25 C. L. J. 156, referred 
to. 

Appeal from a decres of the District. Judge, 
Raipur, in Civil Appeal No. 70 of 1920, datad 
the 2nd October 1920. 

Mr. P. Guvta , for the Appellant. 

Meeers. Q. P , Dick and 0. B. Parakh , for 
the Respondents. 

JUDGMENT.—That the inferlineated 
words and Bgures in the ikrarnama were 
written aftsr it had been a : gned b; the defend¬ 
ant, Motiram, ha? to be accented as a fact 
and uoc oabted y is a fact. Bjfc that fact 
does not appear to vitiate the doonmeut.. 
In Sonaj'e Mali v. Uttamchand Bania (l) and 
G mpat v. R mWithno I uri (2) and a number 

m 12 C P. L. R. 

(2. 5 Ind. Cas. 4*6, 0 N. I. R, 1. 
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of other cases it has been held that a docu¬ 
ment is vitiated and deprived of all its 
effect by the making in i»; of a material alter¬ 
ation without the knowledge of the party 
affected by it. But the alteration ha i to be 
material. Here the plaintiff’* allegation, 
which is certainly supported by evidenoe, i§ 
that there was an agreement made before 
the execution of the ikrarnima that the 
share should b3 sold for Rs. 2,030 and the 
sir f.urreodered for Ri, 1,250. There is no 
finding on this point, but if the allegation 
is tru9, the additions to the document do 
not alter it in the least but merely explain 
it. Toe case of Ananda Mohon S'lha v. 
Ananda Okandra Saha (3) is almost ex*c‘ly 
similar. In a mortgage-bond for Re. 200 
the interest was stated a 5 ? “ one rupee per 
meDsam ” and the mortgagee added the 
words “par centnm” after the word rupee.” 
Ai this was proved to be in faot the agretmanfc 
batwaen the parties, which had bean inaccu¬ 
rately recorded, the High Court awarded 
interest at one per cent, per mensem, which 
was two rupeei per mensem. 

Wa have then to treat the doaumant 
as if the additions had not been made. 
The plaintiff is permitted by proviso (2) 
of seotion 92 of the Evidence Act to adduce 
oral evidence of the oral agreement between 
bimsolf and Motiram in respect of the 
apportionment of the Rs. 3,S00 betwesn the 
two transactions. The matter was in issue and 
there is evidence in respect of it, but it has 
been left undecided by the lower Appellate 
Court. All other matters having baen sattl- 
ed, the decision of the case rests now entire¬ 
ly on the answer to the question, whether 
the agreement between the plaintiff and 
Motiram before the execution of the ikrarnama 
was that Rs. 3,200 should be paid in a 
lump for both share and azr, or that 
Rs. 2,030 should be paid for one and Rs. 1,200 
for the other. In fhs former oise, the 
suit must bs dismissed, and in the lattsr, the 
clai m most be decreed. Ths decree of the lower 
Appellate Court is, therefore, sst aside and 
the Cise is remanded to that Court for a fresh 
decision. Costs of this append will follow the 
event. 

W. 0, A, 

0 remanded. 

(3) 35 Ind. Cas. 182; 44 C. 154; L'5 C. L. J. 155. 


MADRAS HIGH COURT. 

C.vil Revision Petition No 437 of 1921. 

February 8, 1922. 

Pretent :—Mr. Justice Kumaraswami Sastri. 
P. ALBUQUERSQUE and SOflS — 

Petitioners 

versus 

The SOUTH INDIAN RAILWAY COM¬ 
PANY, Limited—Respondent*. 

Railways Act (IX of 189<V» «. 72— Consignment of 

goods under Risk Note , form H — Contract , if legal _ 

Suit for damages —Onus probandi —Undue delay, if 
actionable without proof of its being wilful. 


When goods are consigned under a speoial Risk- 
Note form exempticg a Railway Company from 
liability except under certain contingencies, the 
liability of the Company is not the general liability 
imposed on common carriers or imposed by section 
72 of the Railways Act and the onus of proving the 
fact necessary to bring the Company within the 
terms of the contract is on the consignor, [p. 270 
ool. I.] ’ 

Jhunni Lai v. Bombay Baroda and Central India 
Railway Company , 35 Ind. Cas. 265; 14 A. L. J. 396, 
East Indian Railway Company v. Nilkanta Roy 22 
Ind. Cas. 679; 41 C. 576; 19 C. L. J. 14*; 19 C. W*. N. 
95, East Indian Railway Company v. Nathmall Behari 
Lai , 39 Ind. Cas. 130; 39 A. 418; 16 A L. J. 32J, 
Bombay Baroda and Central India Railway Company 
v. Ranchhodlal Chhotalal Co., 62 Ind. Cas. 51K- 43 
B. 769; 2 1 Bom. L. R 779, referred to. 

Sc sham Patter v. L S Moss, 17 61. 441; 6 Ind. Dec 
Cn. s.) 303, Choutmull Doogur v. Rivers Steam 
Navigation Co., 24 C. 788; 1 C. W. N. 201; i2Ind. 
Dec. (N. 8 .) 1193, Rivers Steam Navigation Company 
v. Choutmull Dnogar, 26 C. 398; 26 1 A 1-3C W 
N. 145; 13 Ind. Doc. (N. s.) 857 (P. C .1,India General 
Steam Navigation Co. v. Bhagwan Chandra Paul 19 
Ind. Cas 215: 40 C.716; 17 C. L. J. 639; 17 C W* N 
633, distinguished. 

There is nothing illegal in a consignor, in con- 
sideration of the reduced rates charged, agreeing 

to hold the Company liable only on certain specified 
contingencies, [p. 270, col. 1.] 

Delay in the delivery ef ^goods i Q order to be 
actionable must bo shown to bo wilful It does not 
follow that because there was delay it was wilful. 
Lp» col. ^ l 


a dii tlULi uuuur eeocion 




" -OLOU l Qt 

1827, praying the High Court to revise a 
decree of the Court of the Subordinate Jad-e 
South Kanara, in Small Cause cuit No. b5l 
of 1920, dated the 13th Deoember 1920 
FACTS appear from the judgment" 

. Mr - Mann <* A. T. Ooelho, for the Peti¬ 
tioners—The general liability of Railway 

Company for liability for damages for lose 0 - 
destruction or deterioration of good-! 
signed is imposed by seotion 72 0 f *j n 

Railways Act. Ths f.»ta relating to the lo*. 
are within their special knowledge and :t 
onus lies on thorn to show that 


in a 
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are not liable. Seition 106 of tbe Evideoce 
Act applies. 

See Jhvnni L'tl v. Bomb>y Baroda and 
Central India Ralway Corpany (•), Sethim 
f aitir v. L. S. Moss (2), Ohoutmull Doogur v, 
Rt'en >te im Na>igat'.on Oo. 3), Rivers >leam 
Navigation Camping v. Ohoutmull Voogar 
(4 ) % Ir.dia Qener d Steam Navigation Co. v. 
Bhagwaa Ohandra Paul (5). 

There was also an ondne delay of 40 days 
in the carriage of the goode. 

Mr, Visvanotha Saslri t for the Respond¬ 
ents.—The consignor here agreed to con¬ 
sign the goods under a special Risk Note. 
The omn is on him to show that the Com¬ 
pany are liable under the contract. East 
Indian Railway Company v. Nilkanta Roy 
(6>, Ea6t Inian Ralway Company v, Nath, 
mal Beh f i*i Lai (7>, Bombay Baroda and 
Central India Railway Company v. Ranchhod - 
lal Ohhotahl Si' Co (8). 

JUDGMENT.—The goods were consigned 
under Risk Note, form H, which saves tbe 
Railway Company from liability for loss, 
destruction or deterioration of or damage to 
the consignment from any cause whatever 
except fcr the loss due either to tbe wilful 
neglect of tbe Railway Administration or to 
theft by or to tbe wilful neglect of its ser¬ 
vants, etc. • 

The liability of tbe Railway Company is, 
therefore, not the general liability imposed 
on common carriers or imposed by seotim 
72 of the Railway Act. Under ssction 72, 

the Company was entitled to contract 
themselves out of the provisions of the Act if 
tbe form of the contract was approved by 
the Governor General in Council and there 
is nothing illegal in the consignor, in con¬ 
sideration of the reduced rate charged, agree¬ 
ing to hold the Company liable only on certain 
specified contingencies. 

In soch cases the onus of proving the fact 
necessary to bring the Company within tbe 


(1) 85 hid. Cub. 26'; H A.. L. T . 396. 

(2) 17 M. 445; 6 hid Dec, 'N. a.) 3"«. 

(6) 24 0.786; 1 C. W. N. 201; Kind. Dec. (k, a.) 

^ <4) 20 C. 39 s *; 26 I. A. 1; 3 C. W. N. 145; 13 Ind. 
(n h.) 8f>7.P. C.). 

6) 19 Ind. to.245, 40 0. 716 ; 17 0. L. J. 630; 17 
C, ( 6)' £ to. 679; 41 C. 576; 19 C. L. J. 142; 19 

(7) 89 Iud. Cos. 130; 39 A. 418; 15 A L. J. 32'. 

(8) 62 Iud. Cue, 016. 43 B. 769; 21 Bom. L, R, 779, 


terms of the contract and the liability impos¬ 
ed by it will ba on the consignor. I 
need only refer to East Indian Railway 
Company v. Nilkanta Roy (6), East Indian 
Railway Company v. Nathmall Behati Lal 
(7), Bombay Baroda and Central India 
Railway Oompany v. Rar.chhodlal Ohkotalal 
Sf Co. (8), Jhunni Lal v. Bombay Baroda 
and Central India Railway Oompany (1) 
where it was held that the onus lies 
on the parson who alleges that the case 
fell within the exceptions mentioned in 
the Risk Note to prove the fact necessary 
ta obarge the Company with liability. It 
has been argued for the petitioner that 
section 106 of tbe Evidenoe Act applies aod 
that as the facts which rehfce to the loss 
of the oil can only bs in the special knowledge 
of the Railway Oompany the onus liei on 
them. Referense wa* also made to Sesham 
Fatter v. L. 8 . Moss (2), Ohoutmull Loogutr 
v. Rivers Steam Navigation Oompany (3) 
which wa3 approved by the Privy Council 
in Rivers Steam Natigition Oonvany Vi 
Ohoutmull Dooyar (4), India General Steam 
Navigation Co. v. Bhagican Ohandra Paul (5). 
These cases did not rthte to tbe carriage of 
goods by a Railway Company under a special 
form or Risk Note exempting the Oompany 
from liability except in certain specified 
cases. If in all eases or loss of destruction 
or deterioration of goods consigned tbe onus 
will bs on the Oompany to prove how it 
came about, the special contract will be 
useless. 

It is also argued that there was undue 
delay in the carriage of the goods. There 
was a delay of 40 days between tbe consign¬ 
ment and delivery. It is nob shown that 
tbe delay wac wilful. The consignment was 
in March 1919 and tbe delay may well bs 
doe to want of rolling stock. It does not 
follow that beoause there was delay it was 
wilful. As there is no evidence to charge 
the Company with liability under the 
terms of the contract the soit wac rightly 
dismissed. 

The revision petition fails and is dismissed 
with costs, 

R. N. 


Petition dumiused, 
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MAHABIR PRASAD SINGH V. NOOENDRA NATH MANDAL. 


CALCUTTA. HIGH COURT. 

Civil Rulb No. 839 ok 1920. 

July lb, 1921. 

Fresent :—Sir Lancelot SanderaoD, Kt , 
Chief Jastice, ami Mr. Justice Richardson. 

MAHABIR PRASHA y SINGH— Penhonis 

versus 

NOQBNDRA NATH MaNDAL-Drcree- 
I Holler and an -ther—Jjdgmbnt Deetor— 

Opposite Parties. 

Mortgage decree lor sale — Execution—Claim to mort¬ 
gaged property, if entertainable—Civil Procedure Code 
(Act V oflQQHj, 0. XXI, r. 53, applicability of. 

It is not open to an Execution Court to entertain 
and adjudicate upon a claim to property under O- 
XXI, r. *8 of the Code of Civil Procedure iu the 
course of executing a mortgage-decree which con* 
tains a provision that the property in question should 
be sold, [p, 212, col. ].} 

Deefholtsv. Peters, 14 C. 631; 7 Ind. Dec. (x. s.) 418, 
followed. 

Rule made against the judgment of the 
Sub Jndgf, First Court, Howrah, in Execu¬ 
tion Case No. Ill of 1920. 

Babus Bam Ohandra Sdaiumdar and Bara - 
was .but Mu^herjee, for the Petitioner. 

Bat us Bepin Behury Ohoss and Nagendra 
Nath Qhose , for the Opposite Party. 

JUDGMENT. 

Sandesjon, 0. J.—This is a Rule granted 
by my learned brother and myself calling 
upon the opposite party to show cause why 
a certain order should not be set as'de. 
The order io question is an order of the 27th 
of November 1920 made by the learned 
Subordinate Judge. The facts of this ease, 
whioh it is necessary for me to state, are as 
follows : It is alleged in the petition that 
the petitioner purchased the property in 
question on the 30th of November 1915 at a 
sale in execution of a decree idr rent and 
obtained possession through the Court. It 
is then alleged that the judgment-debtor 
borrowed money from the desree bolder ; and, 
it now appears that the money was borrowed 
before the sale of 1915 on a promissory note; 
and it is also stated that there wan au equit¬ 
able mortgage. The deiree-bolder obtained 
his decree on the 17th ot Janu iry 1917 fcr the 
sale of the above mentioned property and for 
the realization of the money. There was an 
application for exeoution ir, Marsh 1918 
and the sale was fixed for the Sfch of July 
1918. Then a claim was put in by the 
petitioner—a claim to the t'pr°P er ^ e9 


question. In the order-sheet of that 
ease appears this passage: “J 8 fh June 
1918. One Mahabir Prasad Singh pre¬ 
fers slaim of the entire properties 
attached. Register it. Pot upon 22nd June 
next for orders.” 1 need not go through all 
the orders in the ease, but tbe desree holder 
appears tc have taken no stepp, and the 
result w&s that tbe execution case was dis¬ 
missed for default. It is not clear whether 
the properties bad in faot been attached : I 
should infer from the previous orders in that 
execution care that the properties had not 
been attached, because I find on tbe 8 th of 
May there was an order direoting proclama¬ 
tion of sale to issue. However, in my judg¬ 
ment, it is not rra erial to come to aoy final 
decision upon that point in this cafe. The 
first execution case having been dismissed, 
a second execution eaee was instituted io 1920, 
and a sale proclamation was issued fixing the 
tale for the 13th of December 192.0. But 
prior to that the petitioner lodged a petition 
on tbe 17th of November 19*0. We are in. 
formed by the learned Vakil that the peti¬ 
tion was lodged urder the provisions of 

0. xxr, r. 58 of the Civil Procedure 

Code. When the application was heard by 
the learned Subordinate Judge he declined to 
entertain the claim and to register it: and 
his judgment wbioh is very shert is as follows: 

The execution is of a mortgage decree, and 
no attachment has bean effected; and so no 
claim is competent. That there was a claim 
before, which was allowed, does not i think 
6 tand in the way ; for there might have been 
attachment in the other execation, treating 
it as a money decree : Joy trohash bingh v. 
Abhoy Kumar Ohurd (1) may be oiled in 
sopporfc of this view, and so 1 decline to 
entertain this claim and deoliue to register 
it.” The strongest way, it seems to me, the 
case could be put up for the petitioner is 
that the learned Suboidinate Jadge had 
jurisdiction to adjudicate upon this matter, 
and he declined to exerciee bis jurisdiction : 
and, consequently, we should have power to 
interfere under section 115 of the Civil Pro- 
cedars Code. The circumstances of this 
ease, I admit, do seem, to lead to a curious 
result, looking at them from oue point of 
view. In the first execution case the claim, 
ant lodged a claim to this property protest, 


(1) 1 C. W. N. 701. 
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izig against tbe execution of this decree, and 
npon snah claim being con ide ed ty the 
Oonrt tbe olaimant sncceed< d and tbe firBfc 
execution oase was dismissed. Now tbe 

9 

decree-holder has again applied for execu- 
tion of tbe decree and the Oonrt has declined 
to entertain tbe petition of tbe petitioner. 

In my judgment, however, we are bound to 
discharge this Rule on the authority of tbe 
aa9e, Btefkolts v. Peters (2). There the pro* 
ceedinge by way of claim were taken under 
eeotion 278 of the Code of Civil Procedure 
which wae theD in forte and which corre¬ 
sponded to 0. XXI, r. 58 of tbe present 
Code of Civil Procedure. There tbe learned 
Judges distinctly held that the procedure 
under that section was not applicable to a 
mortgage decree which contained a provision 
that tbe property in question ehonld be sold. 
In this cate there is no donbt that the 
decree was what is called a mortgage decree, 
and contained a provision that this property 
should be fold. Consequently, it was not 
open to tbe Execution Oonrt to entertain and 
adjndicate npon a claim, which was pretented 
by the petitioner under 0. XXI, r. 58. 
The learned Judges in that ease said as 
follows: "We think that prcoesdinga by way 
of claim are not applicable to a ease of this 
kind.' Proceedings by way of claim are 
applicable only in oases of money-decrees 
where property of the judgment-debtor has 
been attached; that le, where some property 
of tbe judgment-debtor is attached fcr tbe 
purpose of satisfying any general money claim. 
In that kind of claim it is clear that there 
should be come speedy remedy for the pur¬ 
pose of ascertaining whether the property 
claimed i3 the property of the judgment- 
debtor at all; but in a case like this, where 
the property has been dealt with in a solemn 
way by the decree of the Court, aud has 
beer declared liable to sale under the mort¬ 
gage, that remedy would not be applicable.” 
Then they proceeded to point oat that the 
petitioner would have other remedies. On 
the authority of that oase, which, to my 
mind, covers this case, we have no option 
but to direct that tbit Rule should be discharg¬ 
ed with ooste—bearing fee, one gold mohur, 

Richabdson, J.—1 agree. 

. w Rtdc discharged, 

(2) 14 C, 631; 7 Iud. Dec. (n. 8.) 418. 
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NAGPUR JUDICIAL COMMISSIONER’S 

* COURT. 

Fiiut Civil Appeal No. 94 of 1921. 

July 14, 1922, 

Present:— Mr. Batten, J. C., and 
Mr. Hallifax, A, J, 0. 

BHAGCBAND— Plaintiff—Afpellikt . 

versus 

MUSAJI—DiFBXDANr— 

Rl8P0KDE«T. 

Civil Procedure Code (Act V of 1908J, 0. XVI , r, I 
s. 99 Case not closed —Suit adjourned —Parti es 
right of , to summon toitness —Discretion of ■ Court — 
Exclusion of evidence Merits of case not affected — 
Appellate Court, whether bound to interfere—Evidence 
believed to be based on hearsay — Court, if can refuse 
to record. 

As long as the hearing of a suit stands adjourned 
in the ordinary course of trial and so long- a the 
party who wishes to summon witnesses has not 
closed his case, the Court is bound to summon them. 
There is nothing in 0. XVI, r. l of the Civil Pro¬ 
cedure Code to show that the adjournment of wbioh 
a party may take advantage most be granted at his 
own instance: he can take advantage of the adjourn¬ 
ment granted to his adversary, [p 273, col. 2 ] 

Under section v 9 of the Civil Procedure Code an 
Appellate Court is not bound to interfere in appeal 
unless the exclusion of evidence has affected the 
merits of the case- [p. 273, col. 2 ] 

A particular answer, after it is given by a witness, 
may be ruled out as irrelevant but no Court can say 
beforehand that Ihe whole of the evidence to bs 
given by the witness is going to be irrelevant, and 
the Court’s belief that the evidence is biassed is not 
a valid ground for refusing to record it. [p. 274, col. 

»-] 

Appeal from a decree of the District Jndge, 
Nimar, dated the 30th September 1.21, in 
Civil Suit No. 2 of 1919. 

Mr. M. Qupta, for the Appellant. 

Mr. 8 . B. Qokhale, for the Respondent, 

JUDGMENT.—The first four grounds of 
appeal complain that the learned District 
Judge has improperly excluded evidence 
which ought to have been admitted. We 
must, therefore, deal first with these grounds 
of appeal. 

The circumstenoes leading to the first 
ground of appeal are as follows. On the 
17ch February 1921 the following was the 
order pas-ed in the order-sheet 

‘Partite file lists of witnesses. For 
evidence of plaintiff, on 14th April 1921. 
Process fees in three days.” 

The plaintiff failed to pay his process* 
fees within three days and paid them on tbe 
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14fch March. The following is an extract 
from the order-sheet of the t4fch April: - 
Process-fee was paid on 14th March £921. 

10 Ji m b&76 b0en paid on 20th February 
ly-X. . The onl> reason given for an adjourn. 

ment is that the plaintiff ia a pauper. I 

•annofc give an adjournment on this ground. 

Mr. P. 0. Lai is not served. He is reported 

gone on tour. Komalram is reported gone to 

° eom .Other summons are not returned. 

......No adjournment can be given to the 

plaintiff as process-fees were paid late. 

For evidence of defendant on 2lsfc July 

1921.” 

Thus though the plaintiff was refused 
permission to summon his witnesses again 
for a future date, that is to say, though he 
was refused an adjournment for that purpose, 
the hearing of the case was adjourned to the 
21st July for the purpose of heiring the 
evidence of the defendant. R. 1 of 0. 

XVI, First Schedule of the Civil Proeedure 
Code, is as follows : — 

At any time after the suit is instituted, the 
parties may obtain, on application to the 
Court or to Bush officer ai it appoints in this 
behalf, summonses to persons whose attend¬ 
ance is required either to give evidenoe or to 
produce documents.” 

It web observed by Bose, A . J. C. in 
Moti v, Kanhya (1): All the High Courts 
are at one in holding that under section 159 
of the old Civil Procedure Code correspond- 
iDg with 0. X -4 I, r. 1 of the new Code 
the Court had no discretion in the matter 
of an application for summonses on witnesses 
if such application be made before the day of 
hearing. The hearing may not be couclad- 
ed on the date fixed and an adjournment may 
take place in the usual course of the progress 
of the trial and the Court cannot refuse to 
allow any of the parties to reap the benefit 
of each an adjournment in the matter of 
giving evidence.” The law on the subject 
has been well stated in Ind r o Okunier Baboo v. 
Mr, Hamilton Grant Dunlop (^): There ia 
nothing whatever iu the Code of Civil Pro- 
aedare which either expressly or impliedly 
declares that witnesses must necessarily be 


(1) 4 Ind. Cas. 707; 5 N. L. R. 1S1. 
12) 9 W, R. 530. 
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summoned before the day fixed for the first 
hearing of the Suit. If a day, whether it be 
the first or a subsequent day, ia fixed for 
hearing a oase, the Court is not bound (and 
ordinarily ought not), without very good 
reason being shown, to adjourn the hearing 
in order to give a party time to summon or 
produce his witnesses. Nor, if the case of a 
party (whether plaintiff or defendant) has 
been gone into and clossi is the Court bound 
(nor ougat it ordinarily) to summon farther 
witnesses for him. But as long as the 
hearing of the sait merely stands adjourned, 
and so long as the party who wishes to 
summon witnesses has not closed his case, the 
Court is bound to summon them.” Since 
the above rul ng, the word : “At any 
time after the suit ia instituted” have been 
added to the provisions of law, as it now 
stands, which makes tbe ease even 'clearer. 
Though the plaintiff was not entitled to ask 
for an adjournment, he was entitled to'take 
advantage of aDy adjournment given for other 
reasons and there is nothing in the role to 
show that the adjournment of which he may 

take advantage must be granted at his own 

instance. The law, ia our opinion, is quite 
clear, that as an adjournment of the case was 
ordered and the plaintiff had. not closed his 
ease, the Court was bound on being ’ go 
requested to grant summonses for witnesses 
named by the plaintiff. The three witnesses 
whom the plamtiff-appellant wishes so to 
be summoned are Mr. P. (J. Lai and Komal- 
ram mentioned in the order-sheat and 
Govindram who, it ia alleged, was one of the 
witnesses summoned whose summonses have 
not tean returned. The plaintiff is undoubt- 
edJy entitled to have summonses issued for 

A 0 * ^ aDd for Kom8lram is also 
entitled to have a summons issued for Govind- 

ram if it is a fact that Govindram was one 

of the wiinesses for whom summons had been 
issued, 


Under section 99 of tbe Cede we are oat 

8 l ion E nf ‘°’ Dterf " e ic ft PP e »l ^lees th. e*.ln. 
ion of ev,den. 9 has afhesed tbe merits of the 

•aae. ihere can be no doubt that Mr P 0 

l^al was an important witness, as that fact 

appears from tbe order-sheet of the 5tb 

bo e t b h r 7 y AS ? 21 ' and WCJ ars satisfied that 
both Komalram and Govindram were wit- 

nesses whom the plaintiff bad good reasons U 


IS 





% 


r 1 \ 

274 



IHTOIAN OASES. 


H. D. 0HATTEBJ1E V. L. b/tbIBEDI. 



The second ground of appeal complains 
that the lower Court erred in not allowing 
the plaintiff*s eighth witness Batlulal to be 
examined. The record of the evidence of Bat 
tulal shows that after he was asked a very few 
questions the Judge recorded on the evidence 
sheet: “ This canrotbe admitted as eviderce,” 
and in the order-sheet the Judge has written 
as follows:— 

“Plaintiff has filed an application request¬ 
ing that P. W. No. 8 may be examined in full. 
It is dear that the evidence is based on 
hearsay, and biassed by the evidence he has 
heard as an arbitrator, and in any ease his 
evideme could only come in in case the agree¬ 
ment about the rates is not proved. 1 must, 
therefore, decline to examine him.” 

The reasons given by the Judge for refus¬ 
ing to allow the evidence of Battulal to be 
recorded are unsound. Any particular answer, 
after it is giveD, may be ruled out es irrele¬ 
vant, but do Court can eay beforehand that 
all the evidence not yet taken is going to be 
irrelevant and the Court’s belief that the evi¬ 
dence is biassed is not a valid ground for 
refusing to record it. 

'fhe third and fourth grounds of appeal 
are to the effect that the lower Court erred in 
rejecting the certified copies of the final bills 
and other papers in connection with the de¬ 
fendant’s sontract with the Government. 
These copies have been tendered in this 
Court. The learned Pleader for the respond¬ 
ent does Dot object to the admission of 
these documents in evidence. In fact the 
District Judge did not himself exclude them 
from consideration, for he refers to some of 
the copies in paragraph 30 of bi9 judgment, 
but on the day that the judgment was de¬ 
livered all these papers which had been filed 
before the umpire and were brought in before 
the arbitration proceedings were endorsed 
“Returned as not proved,” and the endorse- 
ment was initialled by the Districi Judge. 
This appears to have been done from an 
inadvertence. The order sheet of the 6th 
April 1920 just before the reference to arbi- 
tration shows that the originals of these copies 
had been produced in Court and that both 
parties agreed that the copies might b9 far- 
nisbed and retained on the record. I’ne copies 
are certified copies of public documents and 
the order that they should be returned to 
the plaintiff as Dot proved was quite unjusti¬ 
fied. 


At the request of both parties, instead 
of calling fer evideme to be submitted in 
this Court under it. 27 to 29 of 0. XLI, 

J • # 

we set aside the decree of the lower 
Court 8Dd remand the case for farther triel. 
The District Judge should, subject to tbe 
plaintiff’s making tbe necessary payment,, 
summon the three witnesses referred to in 
the first ground of appeal, provided as 
regards Govindram that he was one of tbe 
witnesses summoned to appear on the 14 k .h 
April 1921, and to take their evidence so far 
as that evidence relates to the issues involved 
in tbe appeal to this Court. The evidenoa 
of Battnlal should also be allowed to be taken 
according to law on the plaintiffs again tender¬ 
ing him as a wilneie. Tbe documents 
referred to in the third and fourth grounds 
of appeal aie filed with the documentary 
evidence in the case, and will be sent to the 
lower Court. Tbe defendants should be per¬ 
mitted to call evidence in rebuttal of the 
further evidenoe now ordered to b3 admitted 
in this appeal. Coats will te costs in tbp 
suit. Tbe Pleader’s fee in this Court will 
he Rs. 100, 

0 . r, d. Order accordingly. , 


CALCUTTA HIGH COURT. 

Civil Rule No. 522 of i921. 

August 22,1921, 

Fresent :~Juetioe Sir N. R. Ohatteijea, Kt., 
and Mr. Justice Cuming. 

H. D. CH ATTE ft JEE— Petitioner 

versus 

L. B. TRIBEDI— Opposite Party. 

Calcutta Rent Act (III B, C. oj 1920J, ss. 15, 18— 
Standard rent, application for fixing — Order of Rent 
Controller dismissing application without fixing rent , 
whether open to revision by President, improvement Trust 
Tribunal - Rent Controller, whether Court of Civil Juris¬ 
diction - High Court's power of revision — Government 
of India Act, 1915, (o .)• 6 Geo. V, Ch . 61), s. 107-• 
Application Jor fixing standard rent, if can be made 

before expiry of lease. . » 

% 

A Bent Controller is bound to fix: the standard rent 
on an application for that purpose being made to bun 
and to certify it under the provisions of section 10 
of the Calcutta Rent Act. If ho refuses to do so 
the High Court has jurisdiction to set aside his 
order and direct him to fix the standard rent 
according to law. [p. 276, col. 1.] 
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The President of the Improvement Trust Tribunal 
has no jurisdiction under seotion 18 of the Calcutta 
Kent Act to revise an order of the Rent Controller 
refusing to fix standard rent [p. 27 «, col. 1.] 

The Rent Controller is a Court of Civil Juris- 
diction [ o. 276, col. I.] 

The High Court has the power of revision under 
its general powers of superintendence over the Kant 
Controller’s Court under section 107 of the Govern, 
ment of India Act. [p. 277, col. !.] 

Bata Kristo Pramanik v. A. K. Roy , 65 Ind. Cas. 
177; 26 C. W. N. 30, Qobind Coomar Chowdhry v. 
Kisto Coomar Chowdhry , 7 W. R. 620, Nilmont Singh 
Deov. Taranath Mukerjee, 0 C. -95; 12 C. L. R. 361; 
9 I. A 1 74; 6 Shome JL. R 130; 4 Sar. P. C. J. 302; 6 
Ind. Jur 547; 4 Ind Dec. (n. s ) 846 IP. C.\ Chaitan 
Patjosi v. Kunja Behari, 1 1 Ind. Cas. 207; 16 C. VV. N T . 
863; 88 C. 832; 14 C. L. J. 284, Kali Dassiv. Kanai Lai 
Be, 54 Ind. Cas. 709; 26 C. W. N. 52, Administrator- 
General of Bengal v. Land Acquisition Deputy 
Collector , 24 -Pergannahs, 12 C. \V. N. 2 - 11 , Krishna Das 
Boy v. Land Acquisition Collector of Pahna, *3 Ind. 
Cas. 470; 16 C. W, N. 927; 1« C. L. J. 166, referred to. 

There is nothing to prevent the Rent Controller 
from fixing the standard rent during the currency 
of a lease, [p. 277, col. J.] 

Rale issued against the order of the Courfc 
of the President of the Calcutta Improvement 
Trust Tribunal, in Revision Case No. 174 
of 1921 and of the Court of the Controller 
of Rents, Calcutta, in Sait9 Nos. 157 aud 591 
of !9'1. 

FACTS appear from the judgment. 

Baba OharuOhandra Bit was , for the Opposite 
Party.—I beg to take a preliminary objec¬ 
tion to the beaiiog of the Rule on the 
ground that this matter eannot be dealt 
with by this Court in its revisional 
jurisdiction. The Hent Controller is not a 
Court of a Civil Jurisdiction. 

Baba Surend a Mohan Mullich, for 
the Petitioner.—The fasts arising out of 
this Rule are shortly these, I applied 
under section 15 of the Calcutta Rent 
A«t for the standardisation of the rent 
of the premises. The opposite party is the 
tenant. The Rent Controller held that the 
existing rent being fair aod equitabb no 
standard rent should be fixed. He rejected 
my application. I then moved the President 
of the Improvement Tribunal biC he tou 
dismissed my applioation holding that the 
order was not revisable ncdar section 18 
of the Rent Ast. Against that order the 
present Rule is direoted. As regards the 
power of this Court to interfere l submit 
this Court has ample pc.wo.3 itmamash as 
the Rent Controller and the President of 
the Improvement Tribunal are Civil Courts. 
Refers to r, framed under aeclbn 23 


of the Act. Bata Kristo Tramanih v. A . K . 
Roy (l). Further, even if it be conceded 
that you have no power under seation 115,0ml 
Procedure Cod®, you have unquestionably 
powers under seation 107 of the Government of 
India A of. Refers to Qobind Ooomar Chowdhry 
v. Kisto Coomar Chowdhry (2), Nilmont Singh 
Reojj, Taranath Muker.ee (3), Chaitan Patjosi 
v. Kunja Behari (4) and Kali Dasti v. Kanai 
Lai De (5). Rafers to seotion 72 of the 
Calintta Improvement Aat. I submit the 
Rant Controller id bound to fix standard rent 
under sectim 15 of the Aat, more specially 
so as he has heM that the lease has expired* 
Baba Oharu Chandra Bisteasi with him Baba 
Momndra Kumar Bose) t for!tbe Opposite Party. 
—I submit as regards the merits that the 
finding that the existing rent was fair i* 
sufficient to dispose of the aaie. The Con- 
troller shall fix the standard rent when it 
aonsiders the existing rent unduly low. 
Refers to seation 15. Farther the lease hag 
not expired. Home no suah application is 
maintainable. They have not applied for 
certification of standard rent. 1 submit 
there having been no deaision by the Con¬ 
troller the President was perfeatly right in 

dismissing their appliaation. That order is 
not rev sable, 

Bibn Surendra Mohan Mullic't replied in brief 

JUDGMENT.—This was fa Rule celling 

upon the opposite parly to show .anas 
why the apph.ation (made by the peti-, 
turner) under seation 18 of the Rent Aat 
for revision of the order of the Rent 
Controller should not be heard by the 
Presidsnt of the Improvement Tribunal; 

‘^ e alternative, why ths order of 
the Rent Controller should not be set 
aside and Eu,h o:her order paised as to 

tins Uourt may seem proper, 

It appears that the petitioner applied 
to tb e Rent Controller for firing the standard 
rent of certain premises oaanpied by tha 

trnn V Plrk V S teaant - The Rant Con- 
troller drsmssel .ertain mattsrs in his 

ienf me ^ u“ d u" 88 ° f 0 P‘ Qion ‘bat tha 
ent paid by the tenant was fair; but ha 

u! ,77i 28 W- N. 30. 

D. R.'l 9 30;- « 8hom , 

Dec. (x 3 , s“‘ ( P C '■ ! IUd ' Jur ‘ 5i7i 4 

HC. L. i ad 2st a - 207: 15 C ‘ * «* 38 C. 933; 

(5) 6-4 Ind. Caa. 703; 2d C. W. N. 53, 
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did cofc fix the standard rent and dismissed 
the application. The petitioner then 
applied to the President of the Tribunal 
under seation 18 of the Rent Act. The 
learned President held that the order of 
the Controller sonld not be regarded as a 
decision fixing the standard, rent of the 
premises concerned, and that sec'ion 18 
of the Act did not confer any jurisdiction 
upon him fo revise ench an order. The 
petitioner thereupon obtained this Rule. 

As there was no decision by the Rsnt 
Controller fixing the standard rent, the 
learned President was right in holding 
that he had ro jurisdiction nnder section 
18 of the Reot Act to revise the order. 

The next question is, whether the order 
of the Rent Controller should be set aside 
by ns and he should ba directed to fix 
the standard rent. 

A preliminary objection bas been taken 
by tbe opposite party to the hearing of 
this Rule on the ground that the Rent 
Controller is not a Court of Civil Jurisdic¬ 
tion, and that even if he is, the High 
Cjurt bae no power of revising his orders. 

Now, r. 24 of the Rolss framed by the 
Local Government under section 23 of 
the Calcutta Rent Aot, lays down that 
in all proceedings before them under the 
Act, the Controller and the President of 
tihe Tribunal shall have all the powers 
possessed by a Civil Court for the trial 
of suits, see alto r. 4, which says that 
in making inquiries under the Act, the 
Controller or the President of the Tribunal 
shall follow, as nearly es may be, the 
procedure laid down in the Code of 
Civil Procedure, 1908, for the regular trial 
of suits, the substanco only of the evi¬ 
dence being recorded as in unappealable *a<es. 

It is clear, therefore, that tbe Rent 
Controller is a Court of Civil Jurisdiction. 
The same view has been taken in Civil 
Revision Case No. 322 of 1921 [ Bata 
Rristo Pramanik v. A. K, Boy (I)]. 

Then the que-tion is whether the High 
Court has the power of revising the 
order of the Rent Controller under section 

107 of the Government of India Act. 

There is no doubt that nnder section 15 
of the Charter, (now sectioo 107 of the 

Government of India Act), the High Court 
has powers of superintendence over all 
yourts subject to its Appellate Jurisdiction, 



The question whether the High Court 
has the power of revising the orders of 
Courts (other than Civil Courts) exercising 
civil jurisdiction, under its general powers 
of superintendence under section 15 of 
the Charter, has been considered in several 
case* in connection with orders of the 
Collector’s Court nnder Rent Act X of 
1859, and under the Land Acquisition Aot. 
One of the earliest cases on tbe point 
is Oobind Ooomar Ohcwdhry v. Kisto Coomar 
Oho'idhry (2), where it waB held by the 
Full Bench that the High Court has the 
power of revising an order of the Depaty 
Collector under Act X of 1859. In the 
cage of A ilmoni Sir.gh Deo v. Taranath 
Mukerjee (3) it was held by the Judicial 
Committee that the High Court bas power 
to interfere with the orders cf (he Col¬ 
lector under Aot X of 1859. See also 
the oase of Ohaitin Palest v. Eunja Behan 
(4), Then, again, in proceedings under the 
Land Acquisition Act it has been bald 
that the order of the Collector when aot* 
ing judicially is subject to revision by the 
High Court. See Administrator-Qer.cral of 
Bengal v. Land Acquisition Deputy Oolledcr• 
VA-Pergannahs (6) and Krithni Das Rov v. 
Land Acquisition Collector of Pabna (7), 
Under the Calcutta Rent Act, in the 
recent Civil Revision Case No. 401 of 1921 
[Kali Dassi v. Eanai Lai De (5)] the H*gh 
Court, Appellate Side, revised an order 
of the Rent Controller, and in Civil Re- 
viaion Caee No. 322 of 1921 [Bata Erislo 
Pramanik v, A R. Boy (1/] it revised an 
order of the President of the Tribunal, 
It is to be observed that under section 
18 of the Rent Aot an application against 
the decision of the Controller fixing the 
standard rent is to be made to the Pre¬ 
sident of the Tribunal appointed under 
section 72 of the Calcutta Improvement 
Act in respect of premises in Calcutta* 
and such an application in respect of 
premises outside Calcutta is to be made 
to the principal Civil Court of original 
jurisdiction in tbe district. Snoh principal 
Civil Court is certainly within the Appel¬ 
late Jurisdiction of the High Court, As 


(6) 12 C. W. N. 241. , T 

(7) 13 lnd. Cas. 470; 16 C. W, N. 927; 16 C, L. J 

105 . 
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stated above, the President of the Tribunal 
is also within the Appellate (Revisional) 
Jurisdiction of this Court. 

We are aggordingly of opinion that this 
Court has the power of revision under its 
general powers of superintendence over the 
Rent Controller’s Court under 6eotion 107 
of the Government of India Act. 

The next question is, whether in the 
preheat sase the order of the Rint Con* 
troller should be revised. 

Now, 4 section 15, snb-eettion (l) lays 
down that the Controller shall, on appli- 
•ation made to him by any landlord or 
tenant, grant a certificate certifying tbe 
standard rent of any premises leaded or 
rented by such landlord or tenan f , as the 
ease may bs. 

The Rent Controller has in the present 
case gone into tbe question of rent, and 
has expressed his opinion that tbe exist¬ 
ing rent n fair, and even in one placo of 
his judgment be has stated that the 
present rent may be the standard rent of 
the premises oodor section 2 (f) (t’0 bit he 
has not fixed the standard rent. If he 
had fix3d the stan.larJ rant, tbs patitioner 
might have asked tbe President of the Tribu¬ 
nal to rjviee tb9 order under sretion 18 of 
the Act, 

It is contended on behalf of the opposite 
party that the petitioner applied for Sizing 
the standard rent and not for certifying the 
standard rent. Bat the standard rent cannot 
bB certified nnless it is first fixed. 

The Rent Controller says that the appli¬ 
cation does not li9 because it was made before 
the expiry of the lease. We do not see, 
however, anything to prevent an appliiation 
being made before the expiry of the leas9 for 

fixing the standard rent. 

We are of opinion that the Rent Controller 
was bound to fix the standard rent and 
certify it nnder the provisions of section 15 
of the Aot, 

We do not express any opinion on any 
question as to the merits of tbe case which 
must be dealt with by the Rent Controller. 

We aoiordingly set aside the order of tbe 
Rent Controller and direst him to fix 
the standard reDt according to law. 
Costs two gold mohurs to abide the result. 

We trnefc the case will be taken up by 
the Rent Controller as early an posable. 

B, N, & x. H, Buie made absolute . 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 758 op 1S2Q. 

October 14, 1921. 

Present :—Mr. Justice Shah and 

Mr. Justice Pratt. 

MADHAVRAO MORESHWAR 

BH AND ARK AR—Plaintiff—Appbllist 

versus 

KRISHNAJI SATURAO RANE 

and oracss—D bfsndanta Nos. 1, 2 and 4 —•• 

Respondents. 

Khoti Settlement Act (Bom. Act I of 1880J, 8. 10— 
“ His land ", meaning of —Khoti lands - Occupancy 
tenant—Unauthorised transfer of part of land — For¬ 
feiture by landlord—Statutes, construction of—Clauses 
involving forfeiture. 

Where the oooupancy tenant of Khobi land trans¬ 
fers a portion thereof without the oonsent 'of the 
landlord the latter is not entitled to take possession 
of the entire land comprising the tenanoy under' 
section 10 of the Khoti Settlement Aot. [p. 279, cola. 
1 & 2 .] 

Per Shah, J —In the oase of an unauthorised 
transfer of any part of Khoti land by the occupancy 
tenant the consequences must be limited to the 
land transferred and cannot be reasonably extend- 
ed to the entire holding or to all the lands com¬ 
prised in the occupancy. For this purpose the 
smallest unit recognised by the Khoti Settlement 
Aot must be taken, ». e., a Survey Number or a 
recognised sub-division thereof, as defined by the 
Bombay Land Revenue Code. [p. 279, col. I.] 

The Courts mu9t oon9true clauses of forfeiture in 
Statutes so as to involve the least interference with 
the existing rights consistently with the plain 
meaning of the words used by the Legislature, [p. 279, 
col. 2.] 

Per Praff, J.—The phrase “his land” in the penal 
part of section 10 of the Khoti Settlement Act 
means the portion of the land in the holding which 
is purported to be transferred or in which an interest 
i9 purported to be transferred, [p 281, ool. 2.] 

If there is any ambiguity in a Statute, the Courts 
may adopt that construction which avoids hardship 
or injustice, [p. 280, col. 2.] , t 

Second appeal from the decision of the Dig- 
triefc, Judge, Ratnagiri, in Appeal No. 50 of 
1920, reversing a degree patsed by the Segond 
Class Subordinate Jadge at Daogad, in 
Civil Sait No. 141 of 1918. 

Mr. P. B. Shinyne, for the Appellant. 

Mr. A. O . Vesai, for Respondents Nos. 1, 2 
and 4. 

JUDGMENT. 

Shah, J.—The question of law that arises 
in this seemd appeal relate* to the con- 
etru«tion of eegfcion 10 of Bombay Khoti 
Settlement Att of 1880 as amended by 
Bombay Aot9 VI 11 of 1912 a-d IV of i 9IS. 

The fagfcp, which are rot in Ji pate., ui-o 
these. The plaintiff, is the Khofc and the 
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defendants are the cccupsDcy tenants and 
their transferee. It appears that there are 
several Survey Numbers referred t-r.der six 
eeiifi numbare in the plaint in which the 
occupants bad a certain share. The intereet 
of the cciopaDts in one of tbeEe lands refer¬ 
red to in the ilaint as Serial No. 1 was 
mortgaged by them in Jannary 1914. It 
appears frrm the mortgage*bond that they 
had already mortgaged tVis property so far 
beck as 1872, and this was a fresh mortgage. 
We are, however, concerned with the fresh 
mortgage effected in 1914 after the amending 
Acta of 1912 and 1913, The Survey Num¬ 
bers have been deicribed as appertaining to 
fear different Khatae, and it is chirred for 
the plaintiff that in virtue of the provisions of 
section 10 of the Khoti Settlement Act, as 
it stood at the date of this transfer by way 
cf mortgage, ell the lands constituting these 
different Khatap, of which the latd, referred 
to as Serial No. 1 in the plaint, is a part, 
and in whiih the defendants as occupants 
have an interest, great bis disposal, as the 
transfer wee without his consent. 

The Trial Court accepted this view and 
passed a decree in favour of the plaintiff in 
respect of &1 the lards ooneti'uting the 
different bcldirgr, of which the land mort¬ 
gaged forms comparatively a smell part. 

The Appellate Court, however, did not 
accept that view, and held that the lands 
which were at the disposal of the Khot in 
virtue of the previsions of section .0 were 
realiy thoee lards which formed the subject* 
matter of the transfer, and aicordirgly 
dism’seed the plaintiff’s fnit, except as to 
land Serial r o 1. 

The question that bes been argued in this 
appeal by the Khot is as to wLether on a 
proper coretiuction cf seoticn 10 all the 
holdings, cf which ferial No. 1 forms a part 
aie at the dieforal of the Khot or only that 
part of the hnd which is transferred. The 
reaticn as amended hy Bombay Ac's VIII of 
1912 and IV of 1913 runs as follows 

“if the land held by a privil ged occupant 
lapees for fa loie of heirs or is foifeitcd on 
the ocoupant’s failirg to pay the rent due in 
respect thereof, or if any permanent tenant 
resigns his land or aoy portion of Lie land or 
does any act purporting to trinsfer his hnd 
or ary portion thereof or any interest therein 
wiibcct the consent < f the Khot (< xeepl in the 

g&tei providtd (or in section •>), Lie land 


shall he at the disposal of the Khot as Khoti 
land frc6 of all incumbrances, other than 
liens or charges created or existing in favour 
of Government, 

“But it shall not be competent to a privi* 
leged oompant at any time to resign a 
portion only of his entire bolding except 
with the consent of the Khot; and no 
privileged occupant shall be deemed to have 
forfeited-hisland on failure to pay rent unless 
such forfeiture is certified by the Collector.” 

I need cot quote sections 9 and 10 as they 
stood prior to the Amending Act of 1912. 
The effect of these sections prior to 1912 
was that, except in certain cases expressly 
provided for by section 9, the occupancy 
was not transferable. Bat no consequence 
of a transfer of any interest in the occnpancy, 
contrary to the provisions of section 9, was 
stated in the Act, Among other things by 
the amendment of 1912 the Legislature 
provided that aoy transfer contrary to the 
provisions of fection 9 would involve the 
consequence that the land would be at the 
disposal of the Kbot free of ell enaum- 
brancss. 

The question to be considered is whether 
the Legislature intended by the transfer of 
any part of the land or of any interest 
therein, only that land was at the disposal 
of the Kbot, or whether all the lands 
comprised indifferent Khatas, of which the 
land wbere’n in the interest of a sharer 
is transferred formed a part, wore at the 
disposal of the Khot. It appears that hy 
the Act of 19i3 oertain alterations were 
made in sections 9 and 10, as enacted by 
the amending Act of 1912. But those 
alterations were apparently the result of 
the charge in the definition of the word 
"holding” as given in the Act of 1913. 
In any case it seems to me that all the 
alterations made by the Act of 1913 were 
merely consequential and do not affect the 
point onder consideration, The alteration, 
with which we are concerned, is the substitu¬ 
tion of the word hie’for such’in section 10. 
The section provides that on the transfer of 
“hie latd or any portion thereof or Any 
interest therein” ‘bis land’ shall be at the 
disposal of the Kbot. This means that 
where the transfer be of any portion of the 
land or ary intereit therein, what shall be 
at the disposal of the Khot is not merely 
th&t portion or that interest but the land 
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itself. Bat the seofcion gives no indication 
a9 to whether ife means all lands somprised 
in the different Khatas of which the 
particular land forma a part or merely the 
land, i, e. % the particular Survey Number or 
any recognised tub-division in respect of 
which there has been a transfer. The 
eeotion does not state as to what is to be 
treated as the unit for the purpose of 
giving effect to the provision that his land 
shall be at the disposal of the Khot. 
This provision deprives the occupant of his 
existing rights in consequence of a transfer 
of his interest in the land not allowed by 
law. Tn the absents of any slear iodioatin 
to the oontrary it seenn to me that such 
a provision shonll be so sonstrned as to 
limit the forfeiture to the land, the interest 
wherein is transferred, There is no indication 
in the settioa that all the lands of the 
occupant are intended to be at the dispoial 
of the Khot even fchongh one of them or 
only a portion of one land may have been 
transferred. The sesond paragraph of the 
section, so far as it provides that it shall 
not be competent to a privileged occupant 
at any time to re?ign a portion only of 
hia entire holding except wish the consent 
of the Khot, suggests, if at al 1 , that bat 
for that provision the meaning of the 
first paragraph as regirds the resignation 
in respect of any land or portion of the 
land woali be that the land reiigaed and 
not neeessarily the entire holding wonld 
be at the disposal of the Khot. The 
consideration that an occupant cannot 
resign a part of the eotire bolding without 
the consent of the Khot would not, in 
my opinion, justify the wider flomkracfcion 
of the section which the Trial Court ac¬ 
cepted in this case as regards the effest 
of an u' authorised transfer. 

However that may be, it seems to me 
clear that as regard* ao improper transfer 
the consequences must be limited to the 
land transferred and cmnot b ) reasonably 
extended to the entire holding or to all 
the lands comprised vn theoj'jooa y. F:r 
this purpose the smallest ini < j*ogois9d 
by the Khoti Settlement Ac'; :.v :• ha taken, 
i, a Sarvey Number or a •• ■ grimed sub- 
division thereof as defined l. •’ Bombay 
Land Revenue Code. 

The land attested by the «v .r.’fer in the 
present cise ie only Semi No. i, and that, 


in my opinion, is the land at the ^disposal 
of the Khot under section 10 of the Khoti 
Settlement Astin consequence of the transfer 
effected in 1914. 

If this reading of the sestion does not 
represent the true intention of the Legisla¬ 
ture, it seams to me that the section must 
be amended so as to convey the true 
meaning. The Courts have to construe 
sash clauses of forfeiture strictly so as to 
involve the least interference with the 
existing rights sonsistently with the plain 
meaning of the words used by the Legis¬ 
lature. 

I would confirm the decree of the lower 
Appellate Court and dismiss th9 appeal 

with C39t8, 

PaviT, J.^Defendants Nos. 1 to 4 and 6 
represent four brothers and are permanent 
tenants in the Khoti village of Ghomari 
and have four holdings or Khatas whioh 
include twenty-eight different Survey Num¬ 
bers and Pot Numbers in that village. 

Sirvey No. 269, Pot No. 2 is common 
to the fonr hold ngs and each holding 
comprnei a one-foarth share of it. 

These defendants mortgaged that Pot 
Number on the 27th January 1914 to 
defendant No. 5. This mortgage was not 
jns ified br th9 provisions of seotion 9 of 
the Khoti Settlement Act. 

The question for deoision in this appeal 
ii what penalty attaches under section 10. 
Are all the lands (all the Survey Numbers 
and Pot Numbers) in the four holdings 
at the disposal of the Khot or only the 
particular Pot Namber mortgaged ? 

Tee District Judge has held that the 
Khot is only entitled to the particular 
Pot Number. The District Judge has 
based his decision on a sonsideration of 
spetion 10 of rhe Khoti Settlement Act of 
1830 ai amended by Bombay Act VI(£ 0 f 
1912 but overlooked the amendment made 
by Bombay Act IV of 1913. This i 8 a 
very excusable error, for the Legiilative 
Department of the Government of Bombay 
have issued no edition of the Khoti Set¬ 
tlement Act since 1904, and no edition of 
the Bombay Code liter than 1909. 

It i?, therefore, desirable to set for^h i a 
parallel cilamng the station aeit stood afi • 
the Amending Acts of 1904, 1912, and 19 «o 

ant for .more eonveniont study I shall p a t 
clauses in parallel iclumns : — 
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If a privileged ocoupant resign 
the land or any portion of the 
land in his holding, 

or if any such ocoupant’s land 
lapse for failure of heirs, or other 
persons entitled thereto, 

or ia forfeited on the occupant’s 
failing to pay-the rent due in 
respect thereof, 


the land so resigned, lapsed or 
forfeited, shall be at the dis¬ 
posal of the Khot as Khoti land 
free of all encumbrances, other 
than liens or charges oreated or 
existing in favour of Govern, 
ment, 


If the land in the holding of a 
privileged occupant lapses for 
failure of heirs, 

or is forfeited on the occupant’s 
failing to pay the rent due in 
respect thereof, 

or if any occupancy-tenant 
resigns the land or any portion 
of the land in his holding 

or does any act purporting to 
transfer such land or any por¬ 
tion thereof or any interest 
therein without the consent of 
the Khot except in the cases 
provided for in section 9j, 

such land shall be at the dis¬ 
posal of the Khot as Khoti land 
free of all encumbranoes, other 
thau liens or charges created 
or existing in favour of Gov¬ 
ernment. 


If the land held by a privileged 
occupant lapses for failure of 
heirs, 

or is forfeited on the occupant's 
failing to pay the rent due in 
respect thereof, 

or if any permanent tenant 
resigns his land or any portion 
of his land, 

or does any act purporting to 
transfer his land or any portion 
thereof or any interest therein 
without the consent of the Khot 
f except in the cases provided for. 
in section 9), 

his land shall be at the disposal 
of the Khot as Khoti land free 
of all encumbrances, other than 
liens or charges created or 
existing in favour of Govern¬ 
ment. 


But it shall not bo competent to 
a privileged occupant at any 
time to resign a portion only of 
his entire holding except with 
the consent of the Khot, and no 
privileged occupant shall be 
deemed to have forfeited his 
land on failure to pay rent 
unless such forfeiture is certi¬ 
fied by the Collector, 


But it shall not be competent to 
a privileged occupant at any 
time to resign a portion only 
of his entire holding except 
with the consent of the Khot; 
and no piivileged occupant 
shall be deemed to have for¬ 
feited his land on failure to 
pay rent unless such forfeiture 
is certified by the Collector. 


But it shall not be competent to 
a privileged occupant at any 
time to resign a portion only of 
his entire holding except with 
the consent of tbe Khot t and 
no privileged occupant shall be 
deemed to have forfeited his 
land on failure to pay rent unless 
such forfeiture is certified by 
the Collector. 


Id 1904, the penalty attached in oases of 
resignation, lapse for failure of heirs and for* 
feiture for non-payment of reot. 

In 1912, the penalty was extended to oases 
offcransfet unauthorised by section 9, and this 
wa3 in oonseqneDoe of the deoisnn in Yeta 
v. Sakharova Qopal (1). 

Id 1913, the amendments were merely 
verbal, the phrase ‘permanent tenant*’ being 
substituted for “oooupanoy tenant” and “his 
land” for “snob land.” 

Now the oase to be considered is one of 
unauthorised transfer referred to in the fourth 
clause of the section of 1913. The penalty 
refers to * his lend” and this penalty attaohes 
if “At# land or any portion thereof or any 
interest therein ” is unauthorisedly tiaosferred. 


I/t)ral grammatical construction would 
lead to the consequents that a transfer of a 
portion of the land or an interest in that 
portion wonld involve all the land held by the 
permanent tenant being at the disposal of the 
Kbot. Bit if there is any ambigaity in the 
langoage, the Court may adopt that eon* 
Btracfcion whish avoids hardship or injnstiae. 
For it is a resognizsd principle that the 
construction which appears to be the most 
agrseable to reason and jus he thiol i in all 
oases be presumed to be the trne ooe. The 
phrase his land” ap; lies as well to all the 
land in the bolding as to the portion trans¬ 
ferred. It is, therefore, ambiguous, and it ia 
more reasonable to construe it as referring 
to the por-ion transferred rather than to 
the whole, for if the Legislature intended to 
impose the severer penalty, it wonld have 
made that dear by tbe use of some suih 


\l) 80 B. 290, 7 Bom, L, B. 041. 
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words aa all his land” or the whole of the 
lani in his holding ” 

Cares cf lapfe for failure of heirs or forfei¬ 
ture for failure to pay r6nt reae.'sanly Bffect 
t.he whrle holding and neel not, therefore, 
ba considered. Bat the aase of resignation 
may either be of the Wuole or of a pari and, 
therefore, affords a guide to the intention of 
the legislature. 

Now in 1904 it was quite clear that 
resignation of “the land or any portion of 
the laud in his holding ” iov ilvad a penaliy 
affecting only “ the land so resigned. ' 

The legislature, when induiing a penalty 
for unauthorised transfer in i9!2, could not 
have intended to enhance the penalty for 
resignation. So the words such land ” in 
the penal olanse in 1912 and “his land ” 
in the same flense in 1913 must mean the 
laud or portion of lani resigned . And indeed 
Uij muit be so, for a resignation of a portion 
is only effective with the consent of the 
Khot and, therefore, the very phrase implies 
that Khot takes back a portion and the per¬ 
manent letant contiruus his permanent 
tenancy cf the remainder. If the woid 
%uch" in the penal clause in 1912 includes 
a portion with reference to resignation, it 
must alio be similarly oonstraed with 
reference to thed&csedealing with unauthoris¬ 
ed irans'ers. 

Tuere could be do doubt about this but 
for the ul fortunate phrase in that fib uie 
“eush land or aDy portion thereof.” Tnis 
•lanso follows on the resignation clause where 
the words are “the land or any poition 
of the land in b.'s holding.” Sash land ” 
should, therefore, refer back to this phrase 
and include the portion and so the words 
“or aDy portion thereof ” are redundant and 
meaningless. If these words are omitted 
from that clause, all the clauses of the 
eettion of the Aot of 191^ are harmonious 
and soDBistent. It is the unskilful drafts¬ 
manship of the section of 1912 that is the 
cause of the obscurity. And this was Dot 
remedied in 1913 when the word his was 
substituted for “ auoh" overlooking the fast 
that the word ‘ such Mi ad two different 
meanings in the fourth clause and in the 

penal chose of the section of \9k'*. 

It is fciue that transfer stands on a different 
footing to resignation. There can be no 
resignation of a portico without theooDBeot 
cf the Khot. The tenant may cease cultivat¬ 


ing a portion but he would still have to pay 
the rent of the whole tenaDsy. The resigna¬ 
tion is only effective when the Khot accepts 
the portion surrendered and then there is a 
proportionate remission of rent presumably 
under section .33, r. 11 (6). The penalty 
in the case of resignation of a portion is not 
so much a penalty a9 a statement, of the 
consequence of the resignation. An authori¬ 
sed transfer is similarly ineffective but it calls 
for a penalty inasmuch as it introduces a 
tenant whom the Khot may not l’ke, and 
who may, by prescription, acquire the 
right of a permanent tenant and prejudice 
the Khot’s reversionary interest. Can it be 
said that these considerations induced the 
Legislature to impose a severer penalty for 
the unauthorised transfer ? or that the effect 
of limiting the penalty to the portion is to 
allow the tenant to do indirectly what he 
cannot do directly by resignation ? I tbirk 
not. In the first place no prescriptive title 
would be acquired against the Khot unless 
he accepted rent from the transferee and 
that would in itself involve consent to the 
trarsfer. Ncr wonld the attempted transfer 
cf the portion be equivalent to a resignation 
of that portion for the tenant would still 
have to pay the whole rent of his holdirg. 

On the whole my conclusion is that the 
difficulty is due merely to un-k lful drafts¬ 
manship. In Salmon v. Buncombe (2) the 
Privy Oounail declined to allow a S.atute 
to b9 reduced to a nullity by the draftsman’s 
nnskilfuluess and ignorancs of law, and I 
think we would be justified in refusing to 
allow the same defect to lead to hardship 
and injustice. I, therefore, think that the 
phrase “ his lard ” in the penal part of the 
section means the portion of the land in the 
holding which is purported to be transferred 
or in which an interest is purported to be 

transferred. 

I, therefore, agree that the appeal should 
be dismissed with costs. 

H, H. Appeal dismissed. 

(2) (1S80» 11 App. Cue. 527; 55 L J. P. 0. 69; 55 L. 
T. 446. 
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CALCUTTA HIGH COURT. 

Appzal irjm Appillits Dccaee No. 596 

op »920. 

May 15, 1922, 

Present: —Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Ohotzaer, 

NEHAR BEWA and another —Plaintiffj 

—Appellants 

versa 9 

KADOR BAKAS MOHAMMED^ 
Defendant - Rbspomi e t. 

Evidence—Document relevant as evidence of trans¬ 
action — Recitals, if and when relevant, 

Where a document containing assertions by a 
person who is alive is admitted in evidence as evi. 
dence of a transaction, the recitals in the document 
do not become part of the evidence unless the per. 
son making the assertions is brought before the 
Court. 

Appeal against a decree of the Offiiiatiog 
Subordinate Judge, Dioajpar, datad the 3lit 
of October 1919, reversing a decree of the 
Maosif, Thakargaon, dated the 2let of Sep* 
iember I9l8. 

FACTS appear from the judgment. 

Babu th'inhdra Ld Moitra , for Babu 
Oirtja Pnsmna Sanyal , for the Appel¬ 
lants.—The lower Appellate Court has not 
tome <o any definite finding upon the ques¬ 
tion of title. He has not definitely fonnd 
whether the property s’anding in fcbe name 
of Bhedu b longed to all the brother! 
including Kann through whom the pUintiffj 
tlairn. The learnel Judge below has die- 
pjsed of the suit by simply relying upon a 
deed of r©l©&«© 3 *id to have been exacuted 
by Nana, a brotner of fcbe plaintiffs. The 
recitals in that dead are no evidence against 
the plaintiffs. 

[MoOKifcJaB, J.—Is Nadu alive P] 

Yes. 

Babu Jatindra hath Lahiri , for the Re¬ 
spondent.—The learned Judge below has in 
effect come tc a finding apon the quastion 
of title. 

If the oftie is to go back, your Lordships 

will give direction* tor the eiara nation of 
Nanu as a Court witness. The queeiion of 
adverse possession by the defendants rhonld 
al.o be taken into account. 

J U DGilENT.—This is an appeal by the 

plaintiffs in a suit for reioveiy of pos^eision 

upon establishment of title. The Ccurt of 
first instance dtoteed the suit. Upon appeal 
that decision has been riv reel by the ;oub. 
ordinate Judge. We are unable to affirm 


the decision of the Subordinate Judge as 
not liable to be succesifnlly challenged in 
eesond appeal. There are two points which 
have been nrged against tbe judgment on 
behalf of the appellant. In the first place, 
it has been aoDtended that there is no clear 
and definite finding upon the question of 
title. The property stood originally in the 
name of Bhedu, one of three brothers (Bhedu, 
Saidu, and Kanu). One side affirmed that 
sir,hough the property stood in the name of 
Bhedu it was owned by all the three 
brothers. Another side deserted that Kanu 
bad no interest; in the property so that after 
the death of Bheda the property, passed to 
Waidu and aber his death to Kalua, the 
predecessor-in interest of the defendants. 
Upon this fundamental question of title the 
ljwer Appellate Court does not some to aDy 
definite fiodiog. In the determination of 
this question the fait of possession of fche 
property must be taken into assounfc and 
when the evideooe of possession iaconsider¬ 
ed, it must alec be borne in mind that 
Bhedu, Saida and Kanu were members of a 
joint family and the qu< s ion of adverse posses¬ 
sion as between co-slarera may consequently 
have to be fc*ken into consideration. 

In the second plaae, it has b°en urged 
against fche judgment of the Subordinate 
Judge that he placed reliance upon recitals 
in a de*d of release executed by Nani (the 
son of Kanu and brother of the two plaint¬ 
iffs) in favour of fche defendant. No doubt 
fche fact that Nana executed a deed of 
release constitutes a transaction whiob is 
relevant for fche purpose of investigation of 
tbe question in controversy. But the recitals 
in the document do not become a part of the 
evidence. They are assertions by a person 
who is alive and who might have been 
hrorghfc btfrre the Court if fifcher of the 
parties to the suit bad so desired This 
distillation is frequently ov:rlookad and 
when a document has been admitted 
in evidence as evidenae cf a transaction tbe 
parties are often apt to refer to the recitals 
therein, as relevant evidence. 

We are of opinion that in tbe circumetacoas 
of this ease the appeal should be allowed, 
the desree ff the Subordinate Judge set 
aside and the sase remanded to him for 
re-ionsideralion in accordance with law. The 
Subordinate Judge w 11 take steps to have 
Nana examined as a Court witness with 
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liberty reserved to both aides to sross- 
examine him if so advised. Co3ts will abide 
the remit. 

8 , m , Appeal allowsd. 


ODDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 266 or 1921. 
Dcosmber 19, 1921. 

Present :—Pandit Kanhaiya Lai, J. 0. 
BINDESHARl SINGH— Dependant 

—Appellant 

tersui 

AUDESH PRASAD SINGH and another— 

Plaintiffs- Ri^po-dents. 

Hindu Law—Debts—Joint family property—Liability 
for fathers debts—Pious obligation of sons to pay 
lather's debts during his lifetime-Property passed out 
of family in satisfaction of father’s debts—Sons’ right to 
-eeover back. 

Under the Hindu Law, subject to certain limited 
exceptions, the whole of the undivided estate of a 
joint family is liable in the hands of sons for the 
debts of their father unless the debts are taken for 
illegal or immoral purpose. There is a pious obligation 
on the sons to pay such debts. This liability, how. 
ever, so long as the father is alive is only contingent. 

[p. 284, col. 1.] , . 

Although where the father is alive the sons may 
be able tc question a debt incurred by their father 
before the family property is sold in satisfaction of 
the same, if the property has passed out of the family 
without any objection haviug been taken by 
them or on their behalf, and rights of persons outside 
the family have sprung up with regard thereto, 

those rights cannot be defeated by the sons simply 

questioning the necessity for the debt. They have 
further to establish that the debt was one for the 
payment of which there was no existing or contin. 
gent obligation on them to discharge: or, in other 
words, that it was a debt taken for illegal or immoral 

purposes, [p. 284, col. 2.] 

Suraj Bansi Koer v. Sheo Persad Singh, 5 0. 148; 6 I. 
A 83: 4 C. L. R. 226; * Sar. P. C. J. ; H Suth P. C J. 
589; 2 Shome L. R. 242; 2 Ind. Doc • N. s.) 705 P.O.) 
and tfanomi Babuasin v. Modhun Mohun, 13 C. 21 j 
13 I. A. 1; 10 Ind. Jur. !5’; 4 Sar. P. C. J. 382; 6 Ind, 

Deo, (N. b-* 610 • P. 0.), followed 

Baku Ram Chandra v. £hup Sinyh, 39 Ind.^uaa. 
280; 39 A. 437; 21 C. W. N. 698; 1 P. L. W. 657; 16 
A. L. J. 437: 19 Bom. L. R. 4P8; 26 </. L. J. 1; 33>M. 
A. L. J. 14; (1917) M. W. N. 439: 22 M. L. T. 22; 6 L. 
W 213; 44 I. A. i26 iP. C.), Balwant Singh v. Aman 
Singh, 7 Ind. Cns. 112; 33 A. 7; 7 A. L. J. 85 i, Kehri 
Singh v. Chunni Lai, 9 Ind. Cas. 4'.V : : 33 A. 436; 8 A. 
L, J. 216, Bharat Singh v. Sarsnf Singh, 60 Ind, 


Cas. 137; 28 0. C. 244: 7 0. L. .T. 46P, Parmeshur Dal 
t. Debi Sahae , 6 0. C. 101, Basdeo Lai v. Mahabir , 69 
Ind. Cas. 670; 3 0. C. 344: 8 0. L. J. ) 8; 3 U. P. L. R. 
(J. 0.' 1, Sheo Shankar Lai v. Jaddo Runwar , 24 Ind. 
Cas. 604i 36 A. ‘ 83; 18 C. W. N. 968; 16 M. L. T. 176: 
(1914) M. W. N. 693 1 L.W. 64^; 20 C. L. J, 282; 12 
A. L. J. 1173; 16 Bom. L. R. 810; 41 I. A. 216 .P.O.', 
Sheo Dayal v. Jagai Nath, 12 Ind, Cas. Ill; 8 A. 
L, J. 922, referred to. 

Appeal against a decree of the District 
Judge, Fyzahad, dated the 30th May 1921, 
confirming tbatcf the Additional Subordinate 
Judge, Fyzabad, dated the 3iat September 
1920. 

Messrs. A . P, Sen and N. N. Butt , for the 
Appellant. 

l Mr. Ntamat Ullah , for the Respondent?. 

JUDGMENT,—The rlaintiffs are the grand* 
sonB of Nageshar Sirgh and sack to impeach 
a mortgage by o nditional Pale effected by 
the la* ter in favour of Jaimal PraFad, the 
predecessor*in.title of the defendant, on the 
16th December 1892. The mortgage com¬ 
prised a lU-bi w 8 share in Mahal Jaimal 
Prasad, village Mustafabad. The ihare in 
question was ancestral property. Nageshar 
Singh bad a son Bratmadeo Singh, who 
lived jointly with him when the said mort¬ 
gage was exeouted. Jaimal Prasad ened 
Nageshar Siogh for foreclosure on foot of 
that mortgage and obtained a preliminary 
decree for foreclosure wbisb was made abso¬ 
lute on the Pth May 1898. B.ahmadeo 
Singh was not a party to that sait or decree. 
In execution of that dearee Jaimal Prasad 
got possession of the mortgaged properly on 
the 15th July 1898. 

The plaintiffs are the sods of Brahmadeo 
Singh and had not till then been born. Nage* 
shar fc.iDgh had some nfcbtr share left in the 
m:hal by virtne of whish he oontinued to 
be the Lambardar thereof. On the 12th 
June KOI Jaimal Prasad got the 10-6t«wa« 
share obtained by him by foreclosure parti¬ 
tioned into a separate mahal. One of tbe 
pliinliffs was born before that partition. 
Tbe other plaintiff was born later. 

On tbe 21th October 1911 Jaimal Prasad 
sold a 9-lOfche share of the 10 bitwas share, 
which had been forrrnd into a separate 
mahal t to Bindeshari Singh and his remain¬ 
ing A-10th to Brahmadeo Singh, the father 
of the plaintiffs. Bi^hmadei Sirgh ffhd 
no suit to impeach the mor-gage made l / 
his father but the plaintiffs now ee !>~ j 
impeach it on tbs ground that the propor-y 
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io question was aDceitral property and that 
the mortgage was made without any legal 
necessity, The defendant pleaded that he 
wa* a transferee in good faith for value, 
that the mortgage was made to pay certain 
prior debts and for legal necessity with the 
toneent of Brahmadeo Singh, the father of 
the plaintiffs, and was binding on them and 
that the claim was barred by limitation. 

The Court of first instanie found that the 
mortgage in question had not been proved 
to have been made for legal necessity or 
to pay an antecedent debt or with the ton- 
sent of the father of the plaintiffs that 
there was no pious obligation on the plaintiffs 
to pay the debt of their granfatber so long 
as their father was alive, and that the 
mortgage and the decree for foreclosure 
were consequently Dot binding on them. It 
further found that Jaimal Prasad gob astual 
possession in July 1901, and that by reason 
of the previous minority of one of the 
plaintiffs and the existing minority of the 
other the tliim was not barred by time. 
In regard to the plea of bona jiJc purchase 
for value, it held that station 41 of the 
Transfer of Property Aot (IV cf 1882) wai 
inapplicable. Toe lower Appellate Court 
upheld that view 

It is well-estiblisbed that under the Hindu 
Law, subject to certain limited exceptions, 
the wbcle of the undivided estate of a joint 
fam-Iy is liable in the hands of coni for 
the Ideb s of their father unless the debts 
ere takeD for il'egel or immoral purpose. 
Tb«rj is a pions obligation on the sods to 
pjy suih debts. Where the father is alive, 
the obligation is only conliogent, for the 
father may diacba'ge the came in his life¬ 
time or there may be ample personal estate 
bel nging to the father available oat of 
wbioh the debts might be discharged or no 
joint family property left from which their 
satisfaction might be possible. Accordingly, 
where ancestral property has pa sid out of 
the family, either under a conveyance exe¬ 
cuted by the father in consideration of an 
antecedent debt, or in order to raise money 
to pay off an antecedant debt, or under a 
eale iD execntion of a decree for the father’s 
debts, the sons by reason of their duty to 
pay their father's debt* cannot reicver 
that properly, unless they can show that 
the debts were of a kind for which they 
would not have been liable and that tf© pur¬ 


chasers had notice to that effect. That princi¬ 
ple wm recognised by their Lordships of 
the Privy Council io Sura? Banti • Eoer v, 
Sheo Pet tad Singh (l) and re-affirmed in 
Xanomi Babumn v. Moihun Mohun (2). 
In the former case, the father was dead; 
in the latter case, the father was alive on 
the date on which the property pa fl sed out 
of the family by sale. In Sohu Ram 
Chandra v. Bhup Singh (3) their Lord- 
ships of the Privy Connell pointed out 
that the responsibility to meet the father’s 
debts was oDe thing, and the validity of 
the mortgage over the joint estate was 
quite another thing; and after referring to 
the necefsity of protecting 1 the rights of 
third persons, say the purchasers of the 
property, who bad taken their title for 
ooerons consideration and in goed faith, 
they observed: 4 A perusal of the numerous 
authorities will show that where a joint 
family property has been rtold out and oht, 
or where a decree in execution of the 
mortgage has been obtained against the 
property, and rights have thus sprang ap 
With regard to the joint family estate, 
these ii?hts are not to be defeated by the 
me nbers of the joint famil/ simply question¬ 
ing the transaction entered into by its 
bead,” Where the father is alive the sons 
may be able to question a mortgage made 
by th»ir father before the property effected 
is fold cr foreclosed in satisfaction of that 
mortgage ; bat if the property hss passed 
oat cf the family without any objection 
haviDg been taken by them or on tier 
behalf and rights of persons outside the 
family have sprang ap with regard thereto, 
those rights cannot be defeated by the 
sons simply questioning the transaction of 
mortgage. Toey have farther to establish 
that the debt was one for the payment 
of which there was no existing or contin¬ 
gent obligation on them to dieoharge, or, in 
other words, that it wai a debt takenjfor 
illegal or immoral purposes. 

(1) 6 C. 148; 6 I. A. 88 ; 4 C. L. R. 226; 4 Bar. P. 

C. J. 1; 3 Snfch. P. C. J. 639; 2 Shome L. R. 242; 2 
Ind. Deo. (n. e.) 705 (P. 0.). ■ 

(2) 13 C 2 1 ; 13 I. A. I; 10 Ind. Jur. 161; 4 Sar. P. 

C. J. 682; 6 Ind Dec. (n. s.) 6'0 (P. 0 .). 

l3) 39 Ind. Cas 280; 39 A. 437; 21 0. W. N. 698; 

1 p. L. W, 557; 15 A. L. J. 437; 19 Bom L. R. 498; 

W C. L. J. 1; 33 M. L. J. 14; 1917) M. W. N. 430; 23 
M, L, T, 22 ; 6 L, W. 218; 44 I, A, 126 (P. 0.). 
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iThe learned Oouniel for the plaintiffs 
respondents urges that it would be cpsn 
to the ions to show that the debt was 
not one, which they were bound to dis¬ 
charge, because it was not taken for legal 
necessity. Bat as pointed ont by Lord 
Hobhouse in Nanomi Babuasin v. Mcdhun 
Mohun (2), sufficient eare haa not alwaya 
been taken to distinguish between the 
question how far the entirety of the joint 
estate is liable to answer the father’s debt 
and the question how far the eons can be 
precluded by the prc«eedings taken by.or 
against the father alone from dieputirg 
that liability. If the debt was of a nature 
sufficient to support a fale of the entirety, 
the father might legally have sold it without 
suit or the creditor might legally prconre 
a tela of it by fait, and all that the 
sons can claim is that, not being parties 
to the sale or execution proceeding*, they 
ought not to be barred from trying the 
fact or the nature cf the debt in a enifc 
of their owd. In Ealteant Singh v. Aman 
Singh (4) and Kehn Sir>gh v. Lhunni Lai 
(5) it was held in somewhat similar 

•ireomitances that a euifc by the great 
gratQBOn of the original mortgagor to 
impeach a isle held in execution of a 
decree cblaired cn .foot of a mortgage 
would Dot be on the ground that he bad 
not been im t ltaded. In Bharat btngh v. 
Sarsuti Singh (6) it was held that where 
the property has passed ont of the family 
to pay off an antecedent debt either under 
a conveyance executed by the fatter cr 
under a sale in execution of a decree for 
the father’s debt, the son could not recover 
back the property unless he could show 
that the obligation arising out of tee 
antecedent debt »a» of a character which 
he was not in any contingency liable to 
discharge. In tarmeshur Dat i. Debt 
Sahae v7) and Basdeo Lai v. Mahabir (b) 

a similar view was taken. . , 

It makes no difference in principle whe¬ 
ther the property passed out by foreclosure 
or by sale. In Sheo Shankar ham v. Jaddo 


(4) 7 Ind. Caa. 112; 33 A. 7; 7 A. L. J. 

(6) 9 Ind. Caa. 476; 33 A. 436; * A. L. . J. 216. 

(6, 60 Ind, Cas, 1*7; 21 0. C. 2t- ; < O. L J. 4 d9, 

|s{ 59°ind.‘ Cas*. 570; 23 0. C. 3* 4; 9 0. L, J. 18; 3 

tJ. P. L.R. (J. C.) 1. 


Kur.ivir (9) their Lordships of the Privy 
Council pointed out that there might be 
occasions, including foreclosure actions, when 
the mortgagors of a joint Hindu family 
might eo effectively represent all other 
members of the family that the family as 
a whole might be bound. In 8heo Dayal 
v. Jagainath (10) it was held that a 
suit by the sons to set aside a decree 
absolute for foreclosure was not maintainable 
except on some ground which would relieve 
them from liability to pay the debt for 
the satisfaction of which the foreclosure was 
effected. There is no allegation in this case 
that the debt in question waB taken for illegal 
or immoral purposes. 

The appeal mast, therefore, be allowed 
and the suit of the plaintiffs dismissed 

with costs here and hitherto. 

Ht Appeal ditmmed, 

(9) 24 Iiid. Cas. 504; 36 A. 333; 18 C. W. N T . 968; 16 
M. L. T. 175; (19 i4j M. W. N. 693; 1 L. W.645; iO 
C. L. .1. 282; 12 A. L. J. 1173; 16 Bom. L R. 810; 41 
I. A. 216 P. C.». 

(10) 12 Ind. Cas. Ill; 8 A. L. J. 922. 


OALOUTTA HIGH COURT. 

Appeal from Appellate Decrees Nos. 961 

10 979 of lb2l). 

Febrnary 24, 1922. 

Present : - Mr. Jastice Newbould and 
Mr. Justice Panton. 

MOHAMMED HYDER ALI KHAN PAN! 

amd others — Plaift pfs—Appellahts 

versus 

MOHAMMED WAJID ALI KHAN PAN! 

AMD OTHERS — DtFaNDANTfl— 

Respondents. 

Joint possession, suit between co-owners for—Partition 
suit pending between the parties — Court, if should 
disturb existing possession — No hard and fast rule — 
Justice, equity and good conscience. 

No hard and fast rule can bo laid down for tho 
decision of the question whether a co-owner has tho 
right to joint khas possession of the lands which tiavo 
been exclusively occupied by another co-owner, EkcIi 
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case must be decided on its merits according to 
justice, equity and good conscience, [p. 287 , col. ij 
Watson, Co. v. Ramcnund Dutt, 18 C. .0; 17 I. 

A. Ill’; 5 Sar. P. C J. 635; 9 Ind. Dec. (n. s.) 7 
<P. 0 Lachmesivar Singh v. Alanowar Hossein , 19 C. 

253; i9 I. A. 48; K Sar P. C. J. 133; 9 Ind. Dec. 

(N. s.) 6«4 P. C.) relied on. 

Where during the pendency of a suit for partition 
one co-owner brings a suit against another for joint 
possession of certain lands comprised in the joint 
estate, the Court should be unwilling to disturb the 
existing possession of the lands during the pendency 
of the suit for partition between the parties, unless 
it feels bound to do so for very cogent reasons, 

[p. *87, col. i.] 

Appeals against the decrees of the Subordi¬ 
nate Judge, Fourth Court, Mymenaiogh, dated 
the 20th November 1919, affirming in 
Nos. 961 to 963 and 978 and 979 and modify¬ 
ing in Nos.; 64 to 977 of 1920, deoreee of 
the Muneif, Shooed Uonrfc at Tangail, dated 

the 31st Jily 1918, 




the fa its of the present caaes before your 
Lordship.*, 

Babj DmarkamU Chakerbutty (with him 
Mauloi Md. Nur-uLHiq Ohowihury ), for the 
Respondents.—-I submit a9 a 6uit for partition 
of thii estate is now pending the present posses¬ 
sion of the lands by defendants should not be 
disturbed. No very good reasons have bs 9 u 
shown wby your Lordships should set aside 
the judgments of the learned Subordimle 
Judge. ^ The defendants offjred to aompansate 
the plaintiff* by granting them the lands. 
A huge earn ha9 basn spsnfc by ths defend¬ 
ants for setting up edasational iasfcitations 
on ths lands. Apart from any question 
of law, jastica and equity demand that there 
should be no disturbance of possession at the 
present stage. 

Dr. D. N, Miller replied, 


FACTS appear from the judgment. 

Dr. Dwarkanoth Mttter (with him Batu 
Monindranath Bantrjte ), for tbe Appellants.— 
Tnis was a suit by tbe plaintiffs for the joint 
possession of oeriaiu lands. Both the plaintiffs 
and defendants are co-sharers. The lands in 
suit appertain to lands which the defendants 
Nos. 1 and 2 made khas. So the plaintiff* 
as so sharers are entitled to joint khas posses¬ 
sion of these lands. 

I submit that the learned Subordinate 
Judge has applied the decisions he has 
quoted to the faots of the case in a wrong 
way. Every aase mast be deoided on its 
own faits and circumstances, 
le.lt may be that the defendants are expired 
by lofty motives in acquiring exclusive 
possesion of these lands bs they intend to 
set up a College aDd a School. Bat I submit 
that yoar Lorc’ship6 will not be Kfljenced 
by snsh sentimental grounds. We insist on 
jnstite at your band?. Joint possession 
should be given to oo-nwners against other 
co-ownera who have taken posie sion of the 
land from their sommon raiyots. Refers 
to Surendra Na*oin Sinka v. Bari Mohan 
Misser (1), Watson Sf Co. v. Bamchand 
Dutt (2) and Lachmesnar Singh v. Monuicar 
Boisein (3) are clearly distinguishable from 

(1) 33C. 1201. 

(2) 18 C. 10; 17 1. A. 110; 6 Sar. F„ O. J. G35; 9 
Ind. Dec. (N. s., 7 (1\ C.) 

13, 19 C. 253; 19 1. A. 48; 6 Sar. |1\ C. J. 138; 9 
lud. Dec. (n.b.J GM *1*. C.). 


JUDGMENT.—These 19 appeals arise 
out of the decision of the lower Appellate 
Court in tbe same number of appeals heard 
by him against the decision of tbe Munsif, 
Second Court, Tangail. In the First Court 
there were 19 6uits which were tried jointly. 
Against tbe decision of these 19 suite 20 
appeals were preferred, some by the plaintiff 
and some by the defendants. In oneof these, 
Suit No. 2751 of 1917, no second appeal has 
been preferred as the findings of fact in the 
first appeal relating to that euit are conclusive. 
All these suite were brought by the plaintiffs 
against tbe defendants Nos. 1 and 2 who are 
their oo-eharers for joint possession of oertain 
lands. In 13 of these oases the First Court 
gave decrees for joint khas possession which 
were reversed by the lower Appellate Court. 
In the remaining six cases both Courts 
refused khas possession, one of these eix being 
Sait No. 2751 already referred to. 

The plaintiffs and defendants Nos. 1 and 2 
are co-ebarera in estate No. 10 of tbe Mymen- 
singh Colleetor&te and the lands to which 
the suits relate are situated in Moozah 
Karatia. The plaintiffs’ case is that the 
lands in suit appertain to lands which the 
defendants Nos. 1 and 2 made khas either 
by purchase or by inducing ths tenants to 
vacate them, and that tbe defendants having 
taken khas possession of these lands they 
are entitled to recover joint khas possession 
in proportion to their share in tbe estate 
Tbe lower Appellate Court has held that op 
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the principle la : d d^wn by the Privy Council 
in the cases cf Wat.on fy Go, v. Rimchund 
Dutt (2) and Lachmeswar Singh v. Mar.ojar 
Hostetn (3j the plaintiffs are not entitled 
to khis p3**08uon. Th-se appeals depend 
on the principles which apply in deoiding 
whether a co owner has the right to pint 
khis possession of the lands which have 
been exclusively oeoupied by another co¬ 
owner. Several eases have bsen oited in 
which the leading aasss already mentioned 
above have been referred to and di=ca?ssd. 
Before dealing with the other aspects of 
the cases it should be mentioned that these 
esses differ from all reported cases in one 
very material particular, and that ip, that 
there is a suit for partition of this estate 
now pending between the parties. In that 
enit the rights of the parties to khos posses¬ 
sion of different lards will be finally deoided 
and we should be unwilling to disturb the 
existing pcssession of the lands during the 
pendency of this su'fc, unless we felt bound 
to do so for very cogent reasons. These 
we do not find in the present suite. Fiom 
the decisions of the Privy •. oanoil cited 
above no hard and fast rule can be laid 
down. Each case must bo decided on its 
merits acoordiog to jcslice, equity and good 
coDsoienoe. 

On the facts foand in the present cases 
we are not inclined to hold that the lower 
Appellate Coart was wrong in refusing the 
plaintiffs’ decrees in these suits. It is cot 
necessary to state all the facts, hot tboso 
which appear to us to have the mast bearing 
on this point are the following. The share 
of the principal defendants io the lauds 
in suits is l 2 annas and odd and the plaint¬ 
iffs’ share is 3 annas and odd. The area 
of the land in suit is nearly 2.1 khadas 
and there are aboat 60 k’vidas in Mouzah 
Karatia. Of the lauds in suit only 
6f paW’r would be the plaintiffs share, ioe 
main object fjr which the defendant No. 1 
has taken posaeision ot the laud is for 
founding a new School and College and fir 
this purpose he has already hpent about 
2 /d lakhs of rupees in imptoy.ng the land 
building pucru structures on portions of the 

same, The plaintiffs have Doju acquiring 
these Unds ani building on them siace 
1313 and some of the buikuetfs wera erected 
about two years before the institution of 
the suit. A portion of the* land in 8 Qit 


has also b?en iDclaled in tbs defendants' 
qari , a portion having been made into a 
tar.k and another por-ion into an orchard. 
They have alio erected quarters for their 
H.ndu amlas. There is anotner Mouz>h 
Gorai Khamarchhafca in the estate No. 10 
in which the plaintiffs have 75 29 acres 
of khamar land, while the defendant No. 1 
has 1 . 82 acres of khamar land there, though 
in this village the plaintiffs’ share is 7 annai 
pies and defendant No. l’j share is 
8 anoas 2| gctndai. The plaintiffs as pro¬ 
prietors have no khamar land in the village 
Karatia but they have 3 khadas cf khas 
land in this villags and the defend mts 
have offered them other l*nds in that village 
to compensate them for 64 - pakts which is 
the plaintiffs’ 9hare in the land and of which 
the defendants have taken possession. 

On behalf of the appellants it was not 
argued that there had been any seriona 
injustice to the plaintiffs. It was contended 
that they were entitled to insist on their rights 
aod the rights of the parties should not be 
decided on sentimental consideration. The 
decision in Snrendra Narain binha v. Bari 
Mohin Mimr (U baa been cited. It was 
argued that the main principle to be followed 
in this case is that joint kh%t po*s ssion, should 
be given to co owners against otaer co-owners 
who have taken possession of land from 
raiyats who are raiyats of all the co-sharers. It 
is said that this distinguishes the facts of this 
case from the facts of the two cases whioh 
have been decided by the Judicial Committee 
of the Privy Oonno 1. This certamly is an 
important distinction. Bat we do not think 
it sufficient, having regard to all the oir- 
camstances of the oase, to ja«t fy the reversal 
of the decision of the lower Appellate 
Court; nor has that rule been always 
applied for in the case of Basunta Kumari 
Datyj v. Mohesh Ohandra Shaha (4) a 00 sharer 
defendant had taken posses ion of land whioh 
was formorly occupied by a family of bar¬ 
ber who held at a nominal rent aud used 
to do services for both the plaintiffs and 
the defendants. 

Having regard, therefore, to these facta 
and particular,y that the subject-nutter o* 
these suits is new unier partition and alio 
that on thn fac;s foand no serious injasnoo 
appears to have bcea done to the pi am: iff 3 


(4) 21 Ind. Cis. 6-lj 13 C. W. K. 32b. 
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and there hag been no denial of the plaint- 
iff’e title and no ouster we think that the 
snits were rightly dismissed. We aciordingly 
dismiss these appeals with floats. 

*• N * Appeals dismissed. 


PATNA. HIGH COURT. 

Appeal faom Appellate Decree No. 872 

of 192 . 

August 1, 1922. 

Present.— Mr. Justice Coutts and 
Mr. Justice Das. 

Uvsimmot ADAYiBATI— Plaintiff- 

Appellant 
vers u s 

JANARDAN THARUR-Defendant— 

Respondent. 

Bengal Tenancy Act (VIII of 1885J, ss. 60, 72~ 
Registered proprietor—Rent-suit-Defendant paying 
rent to transferee under kabuliyat for long time 
whether protected. 

Plaintiff, the registered proprietor, sued the defend* 
aut for rent 'i ho defendant pleaded payment to 
transferee from the proprietor. The Courts below 
found that although the plaintiff was the registered 
proprietor, his rights had long since been purchased by 
the transferee to whom the defendant had executed 
a kabuliyat and had been paying rent for a long time. 
The Courts, thereupon, dismissed the suit, being of 
opinion that section 60 of the Bengal Tenancy Act 
had no application to the facts of the case; 

Hcld t 1 1. that the faot that the plaintiff was a 
registered proprietor was enough to bring the case 
within section 60 of the Act aad the defendant was 
not entitled to plead in dofence that the rent was 
due to any third porson; 

Hardayal Mahton v. Wazir Mahton , 41 Ind. Cas. 
97; 3 P L. \V. 36J, Hira Singh v. Lala Kcehioar 
Lai, 52 Ind. Cas. 523, referred to. 

UJ that section 7i of the Act which protected only 
a tenant to whom the transferee had given notice of 
the transfer had no application to the case. 

Appeal from a decision of the District 
Judge, D*rbhauga, dated the 28 h August 
1920, affirming that of the Munsif, Madhubaui, 
dated the 10th May 1920. 

Mr. Ray T. N. Sahay for Mr. Ray Guru 
Sarnn Praia 1, for the Appellant. 

Mr. P. Dayal for Mr. L, K, Jhi , for the 
Respondent, 


[1922 

JUDGMENT. 

Ooqtts, J.—This appeal aris 98 out of a 
suit for rent wbioh was brought by the 
registered proprietor, The defendant plead- 
ed payment to the transferee from the pro¬ 
prietor. The suit wag dismissed in the 
Court of first instame and on appeal this 
decision hag been npbeld, it having been 
found by the learned District Judge that 
although the plaintiff i9 the registered 
proprietor her rights have been transferred 
to one Madho Sahu and that the defendant 
exeauted a kabuliyat in favour of Madho 
Sahu in l£95 and has since then been paying 
rent to him. In these circumstance* the 
learned D.strict Judge has found, that sec¬ 
tion 60 of the Bengal Tenancy Act hai no 
appl’cation. 

I am unable to understand how this 
oould be eo. By section 60 it is enacted 
that, where rent is due to the proprietor, the 
recBipt of the person registered under thd 
Land Registraton A«fc siall bo a sufficient 
discharge for the rent and that the po»8;m 
liable for the rent shall not be entitled to 
plead, in defenie to a claim by the person so 
registered, that the rent is due to any third 
person. In the present instance the plaintiff 
is the person registered under the Land 
Registration Aat, so that the ease iomes 
completely within section 60 of the Bengal 
Tenancy Act. It ie harjly necessary to 
quote decisions in support of this view, but 
I may refer to the cases of Hardiyal Mahton 
V. WaeiV Mahton (1) and Hira Singh v. 
Lala Keshw r Lai ( 2 ). 

It has been argued that section 72 of the 
Act modifies section 60 and protects the 
defendant. Seofcion 72, however, applies to 
a case in wbioh a transferee claims rent 
and it protects the tenant to whom the 
transferee has given notice of .the transfer 
and has nothing to do with the case now 
before ua. Moreover, there is nothing to 
show that the transferee has given notice 
to the tenant of the transfer. In my opinion, 
the decision of tie Courts below is wrong 
and mast be set aside. I would accordingly 
set aside the decision and decree the plaintiff’s 
suit. In the oircamgtauia* of the cas), I 
would pass no order as to costs. 

Das, J.,— I agree. 

n. h. Appeal allowed , 

(1) 41 Ind. Cas. 97; 3 P. L. W. 351, 

(2) 52 Ind, Oas. 623, 
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SHtMBlO O. EHRI sirittu M1H4RAJ. 

NAGPUR JUDIOUL CO vlMtSSIONER’S 

COURT. 

Second Civil Appeal No 4 -B of 1921. 

August 1 1922. 

0 Mr. Kotwa), A. J. 0. 

SHAM RAO— Defendant No. 3— Appellant 

rersug 

SHRI SITARAM MAH A RAJ and others_ 

P Al'TIFFS Rc*PO 'CENTS. 

Hyderabad Assigned Districts Land Revenue Code 
U, 6 - ^nfe-jagir tenant " of alienated land, pay. 
ment by, whether revenue or rent - Charge under e, 5t>. 

Under section 4 M2- of the Hyderabad Assigned 
Districts .andRevenue Code an ant e.jagir tenant of 
alienated bind is an inferior holder and not a tenant 
and the amount payable by him to the jagirdar is 
not rent as defined in section 4 24) of the * ode, but 
land revenue which, under section 56 of the Code is 
a paramount charge on the holding. 

Appeal from a dearee of the Additional 
District Judge, Araraoti, dated the 24;h 
August 1920, in Civ.l Appeal No. 125 of 
1919, 

. Sir B . K . Bose and Messrs. V . Bose and 
P. N. Budra , for the Apoellant. 

Mr. V. V Ohitale, for the Respondent. 

JUDGMENT —Toe plaintiff is the jagir- 
dor of Kasha l/ algaoo and sue^ for arrears 
of rent of a field for seven years 1911 12 
to 1^17 18. Defendant No. 1 was the ante- 
jagir tenant of the field. He sold the field 
to defendant No. 2 in 19 1 1-12 who sold 
it to defendant No. 3 in 1916-17. Defend- 
ant No. 3 is the appellant in this Court. 
The lower Appellate Court has passed a d a aree 
against him for the rent of ell the years 
in dispute on the ground that the amount 
payable by the ar.te-f gir tenant to the 
jagirdar is revenue and a aharga on the 
holding. This finding is attacked and it is 
urged that the amount payable by the 
tenant was rent and not lanJ revenue and 
that even if it was land revenue it wai 
not a ibarge on the holding, The holdiog 
in suit is admittedly alienated land ; section 
4 (17), Hyderabad Assigned District Land 
Revenue Cod*, *896, Under section 4 (t2) 
the holder is an ioferior holder. Being 
an inferior holder he is not a tenant : sea ion 
4 (13). What he pays is. therefore, n >fc rent 
as defined in section 4(4) but land revenue 
as dessiibed in tbe latter part of sestion 4 
(^3), einse it is rent for land imposed by 
tbe Government, The sum payable being 
land revenue and the ante jagir tenant a 
land.holder as defined in section 4 < 9 ), it is 


0A9ES. 2S9 

8 ARAD A KRIPALALA V, HORINDIA KUMAR DAS. 

a paramount ibarge on the holding under 
seotion 56. 

It is contended that even if the sum 
claimed is land revenue the gngirdar iannot 
claim a charge under seetion 56 as that 
section creates a charge only in respeat of 
land revenue as described in the first part of 
sestion 4 123), that is, a payment dne to 
the Government. It is said that the sec¬ 
tions preceding sestion 56 commencing from 
seotion 49 show that section 56 gives a 
charge in respect of land revenue payable 
to the Government only. I can see nothing 
in those sections to justify the eontention 
that section 56 gives no tbarge in respect 
of land revenue whioh is not a payment 
due to the Government. The section,iteelf 
refers to an alienated holding such as the 
one in suit. The provision in the sestion 
of a remedy in case of failure in payment, 
particularly suitable in the ease where the 
land revenue is payable to the Government, 
does not lead to the conclusion that the 
right to the charge is confined only to the 
Government. The decision of the lower 

Appellate Court is sorrest. The appeal is 
dismissed with costs. 

w * °* kt Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 16 of 1921 

July 21. 1921. 

Present : Sir Lauselofc Sanderson, Kt. 
Chief Justice, and Mr. Justice Cbotzuer* 
SARADA KRIPA L ALA-Petitioner 


19 


tersus 

HORENDRA KUMAR DAS and another 

—0"P)8tTE P-RTIE8. 

Civil Procedure Code (Act V of 190U O. XXI r «q 
application under - Execution sale—Private on)/ h ' 
judgment-debtor bejore confirmation—Purchaser, an 

f0r 8etUn9 aSidc sale on dc P osit > whether 

. A pur ° ba9er frow a judgment.debtor of hia 
immoveable property after its sale in execution of a 
decree and beforo the confirmation of the aale ; q 

t0 make a de P osit under 0. XX[ 
the^ aale36t°aside!^ Pr ° C0dUr0> t0 appIy fc '° 

579; 

JOI; I a M . T 123- °l M T T one r , ' vv * 
AsoMZi Khan, 13 Ind. Ca3. 134; 34 A. 186*9 A^L T’ 
19, Dhanwanti Kuer v. Sheo Shankar Lai 51 t , * 
Cas. 873, 4 P. L. J. 340, referred to, ’ 61 InJ * 
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Pandurang Laxman Uphade v. Govinda Dada Uphade, 
37 Ind. Caa. 21i ; aO B. 557; 18 Bom. L. it. 57J, 
considered. 

Dulhin Mothura Koer v. Bansidhar Singh , 10 
Ind Cas. 88 -; 16 C. h. J. 83; 16 C. VV. N. 904, cited. 

Role against an order of the Officiating 
Subordinate Judge, Chittagong. 

Baba Ohandra tie'ihar Sen, for the Appel¬ 
lant. 

Babu Kanaidhon Butt, for the Respond¬ 
ent. 

JUDGMEMT. 

Sandirson, 0. .1.—Tbi9 Rnle arises oat of 
an order of the Officiating Subordinate Judge 
of ' hittagoDg, by whioh he overruled the 
decision which bad been arrived at by the 
learned MuDsif, It appears that the peti¬ 
tioner to this Court had obtained a money- 
deoree against one Komesh Ohandra Das and 
that, in exeo tion of the deoree, the properly 
of Romesh Ohandra Das was put up to sale 
by auotion. The petitioner, the decree holder, 
purchased the property at the auction sale, for 
R 9 . 3?5. Two days after the auction rale the 
judgment-debtor purported to sell the property 
by means of a kabala to a third pBrty whose 
name was BareDdra Lai Da». Hardendra Lai 
Das then apjlied und er 0. XXI, r. 89, Code of 
Civil Procedure, for th> purpose of making the 
deposits which are therein specified, The 
learned Munsif came to the conclusion that 
Harendra Lai Das was not qualified to mike 
the deposit under 0. XXI, r, 89. The learned 
Munsif held that the private gale w*s void 
as against the decree holder, who was the 
auction-purchaser and referred to seotun 64 
of the Civil Procedure Code, and be confirmed 
the sale to the auotion-pur*h»*«r. The 
result was that Harendra Ld D*3 appe.Ld 
to the Subordinate Judge, wboreversed the 
learned Mansif's order and remanded the 
case for takmg the deposit and rnakirg the 
necessary ordeis thereon if not otherwise 
barred. Th:s Rule was issued at the instaoae 
of the decree bolder ctllng upon the opposite 
party to show oaaee why the order of the 
learned Subordinate Judge shiuld not beset 

aside. 

The question which has been argued on 
this Rule is, wheiher Hate dra Lai Da* was 
a person entitled, within the meauing of 

0. XXI, r. 89, to apply to have the sale 
eat aside upou complying with the terms of 
that rule. 

The learned Vakil who has argued this 
saee iu support pf the Rule has drawn our 


attention to several oa>es, the decisions in 
whiob go to show that there is a considerable 
difference cf opinion as to the meaning of 
the terms of this Rnle. As for instance, the 
case of Anoniha Lalshmt Ammal v. Runnati- 
chanhanth Sunkoran Naxr (l) of the Madras 
High Court where the learned Judges took 
the view that the subsequent purchaser, if I 
may so call him, (Harendra Lai Das in this 
cafe) would be qualified to apply under 
0. XXJ, r. 89 ; the cate of hhar Bas v. Ataj 
AH Khan (2) of the Allahabad High Court, 
where the learned Judges took a contrary 
view to that which was taken by the 
Madras High Court, Again, in tbe case 
of Lhariwatti Ruer v, theo Shankar Lai 
(31 a view contrary to that of tbe 
Madras High Court was takeD by the learned 
Judges of the Patna High Court. The last 
•ate, to which 1 refd refer to, is the case 
of Pandurang Lcxman Uphade v, Oovinda 
Bada Uphade (4) of tbe Bombay High 
Court. In tome of those cafes there 
was a diecuEsion as to the effeot of tbe 
auction sale, as to whether by reaaoD of 
the auction sale tbe judgment debtor 
was divested of all his interest in the prop¬ 
erty sold. The High Court at Patna 
seems to have taken the view that he was! 
on tbe other band, the learned Judges 
of the Bcmbpy High Court eeem to have 
taken the view tt at tbe jadgment-debtor 
was net divested of ail his interest in tbe 
property by re6scn of tbe auction sale, at all 
eveLts, DDiil it was confirmed. That point 
was raieed during the argument on this Rnle 
but I do not intend to express aDy opinion 
upen it, fer, I do not think it necessary 
for tbe porpoee of my judgment. 1 base 
my judgment upon what I consider to 
be tbe trae ii terpretation of 0. XXI, r. 
>9. Solar as it is applioable to the facts 
of this case tbe role runs as follows: 
” (1) Where immoveable property has been 
sold in execution o! a decree, any person, 
either owning such property or boldiDg an 
interest therein by viriue of a title acquired 
before each sale, may apply to have the 
sale eet aside on his depositing in Court ,> — 
then follow the particular sums to 

(1) 18 Ind. Can. 579; (1913) M. W. N. 101; 13 M. h, 

T. 128; 24 M.L. J. 205. 

(2) 13 Ind. Caa. 134; 34 A. 186; 9 A. L. J. 19. 

(3) 61 Ind. Cas. 873; * P. L. J. 340. • 

(4) 37 Ind, Cas, 211; 40 B. 557; 18 Bo in. L, 11,571. 
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ba deposited, whiih are spaiiSsd in tha 

section. 

The view which was taken by the Bjoa^iy 
Hiffh Court in Pandurang fax nan Uphade v. 
Qovinda Uphadi (4), as apDears from fche head- 
note, wa9 that a jadgmenfc-dabfcor, whose 
properly had been sold at a Court sale in 
execution of decree against him, had a 
right to apply to have the sale sat aside as 
a person owning the property sold in execn- 
tion of the desree within the meaning of 
r. 89, O XXI, of the Civil Procedure Code 
of 1908, in spite of the faet that he had 
transferred hie interest in the property 
after the Conrt sale. That is not a decision 
expressly on the point now under con¬ 
sideration but there are s^me observations 
in the judgment?, which are applicable. 
Batchelor, J., at pige 561* said : “I am 
not able to adopt the view that it is open 
to the subsequent purchaser to apply under 
this role, for, a9 it seems to me, he is 
excluded by the terms of the rale’* and 
later, on the same page : " For myself I 
can see no serious difficulty in holding that 
for the purpose of this rule the judgment- 
debtor in the position of the present appli- 
•ant is still the owner of the property in fche 
eye of the law, the anc'iin sale being still 
unconfirmed; "and Shab, J„ at page 563* 
said: It seems to me that a person owning 

the property or holding an interest fcberem 
by virtue of a title acquired before the sale 
ie within the rule, provided ha own* it or 
holds an interest therein at toe date of the 
Bale by the Court. M 

In thin case t have only to deal wi h the ap. 
plioafcion by KarendraLil Das, who ourported 
to i urchase fche prt perfcy from t ho judg Lent* 
debtor 2 days after tie execution sale by 
the Conrt, and before the sale was confirmed 
and to decide whether he was entitled to 
make the deposit under 0. AXI, r. 89, and to 
apply to have the sale set aside. 

4| 1° jadgment, Harendra Lai Da-, 
the subsequent purebasar ” a* ha ha-i need 
called, is txc u ed by the expresi terms of 
the role, The interest, if any, which he 
held in the property was not by virtue oF a 
title acquired by bim before fcbe ex cation 
sale : his interest, if any, was by vir-ae of 
a title aiqnired af;er such sale and, eors-'- 
quently, in my judgment, he is precluded 
b y the very term* of the rul e from apply ng 
# fages of 40 B.—[£UJ ~ ~ - 



under 0. XXI, r. 89, That is the only point 
which 1 deo;de upon this application ; and, in 
my judgment, it is sufficient to justify 
ma in holding that this Rule should be made 
absolute. 

It was agreed by the two learned Vakils 

who argued this case that there is no decision 

of this Court upon fche point. Reference 

was made to fche ease of Dulhin Mothun 

Roer v. ^ Santidhar Singh (5). In that case 

the point, which is now before ns, did not 

arise and was not dealt with by the learned 

Judges. For the above-mentioned reasons, 

in my jadgment, this Rule should bs made 

absolute. The result is, that the order of 

the learned Officiating Subordinate Judge 

is 66fc aside and the order of fche learned 

Mnnsif is restored. We make no order as to 
costs. 

Chotzner, J.—I agree. 

B * N * Rule made abtolute , 

f5) 10 Iud. Cas. 890j 15 C. L. J. 83; 16 C. W. N* 

c/U 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 114 B of 1922, 

July 21, 1922, 

Present :—Mr. Kofcwal, A. J. C. 

GOP ALRaO and a hot a er—Applicants 

versus 

SHTAW\N »vd Axnr b —Non.Applicant*. 

Guardians and Wards Act (VIII of »W;, ss 11 ifl 

48 —Application tor appointment as guardian refused 

— No appeal Second application by same person 

whether entertninable —Anplication for appointment 

as guardian after removal of existing guardian re - 

jection of—Appeal—Procedure u-der Act , whether 

summary - Provisions of Act ignored-ifateiial irre. 
gulanty. 

. w here an application for appointment as guard- 
tan of a minor is refused, and there is no anneal 
agimst the order of refusal, a subsequent applies- 
tion by the same person for a similar purpose 
caanot be entertained. v 1 ’ 

No appeal lies from an order rejecting an aunli. 
cation charging a guardian with misappropriation and 
asking for the appointment of the applicant 
guardian, bui it is open to the High < ourt to tre- 
the appeal as an application for revision, under 
section ot tho Guardians and v\ arda Act, 

Pran Bandhtt Singh v. Biahmamoyi Dasua 1 P w 
N. h»H, followed * » 

Proceedings under the Guardians and Wards A •' 

are not intende ! to be ^unmai-y, and the pMcedm-o 
of a district Judge m appointing a guardian would 
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be materially irregular, if he iguored the procedure 
enacted in sections «l and 13 of the Act, and failed 
to.consider whether the guardian was by character 
and capacity a fit person, and whether his appoint- 
ment was for the welfare of the minor. 

Revision against an order of the District 
Jadge, Amraoti, dated the Ivh March 1 j 21, 
in Miscellaneous Case No. 52 of >919. 

Mr. Af. D. Karondekar t for the Applicants. 

Messrs. 0. B t Parakh and A t Bhagwant, for 
the Non Applicants. 

JUDGMENT.—In the petition of Kashibai, 
the mother-in-law of the minor, Sbrawan, 
the minor’s father was mentioned as the 
ODly near relative of the minor. Kashibai 
alleged that he had misappropriated certain 
property belonging to the minor. The 
order-sheet of the 23rd Jnne 1919 shows 
that Sbrawan had filed a written reply. 
This document is not to be found in the 
record. On the 24th August 1919 the 
District Judge appointed Kashibai guardian 
of the property. Oa the 1st May 19*0 
Kashibai presented an application alleging 
that her agent had misappropriated some 
of the property in ber oharge and asked 
the Court to sanction R 9 . 300 for expenses 
of legal proceedings against him. On this 
application being filed, notice was issued 
to Shrawan to appear in the District 
Judge’s Court if he was willing to take 
over the guardianship. On the 2nd August 
19k0 Shrawan, who was preseot in Court, 
was appointed guardian without any inqui’y 
as to his fitness, and was asked to furnish 
sureties. Before the sureties were accepted 
Gopalrao, a first cousin of the minors 
hnsband, Ananlrao, applied to be appointed 
guardian. Hie application was rejected 
without aDy inquiry, and the order of 
appointment of Shrawan was issued on tbe 
2Jth October 19^0 On the 14th March 
1921 Gopalrao and Ajabra'*, another cousin 
of Anandrao, filed two separate app icatior s, 
each praying for his appointment as 
guardian. Both these applications were 
rejeoled by the District Judge for reasons 
given in the order of the 2^th October 
19*0. Gopalrao and Ajabrao filed an appeal 
against the order rejecting their applica¬ 
tions. 

Gopalrao’s appeal canrot be entertained. 
As hie application to be appointed guardian 
was rejected on the 29th October 1920 
Gmd be did not appeal therefrom, the 


second application by him was not entertain- 
able. Ajabrao alleged that Shrawan intend¬ 
ed to wrongfully dispose of the minor’s 
property and had already disposed of Borne, 
and prayed for his own appointment. 
There is no express prayer for tbe removal 
of Shrawan but it is involved in the 
prayer for hie own appointment. No 
appeal lies from the order refusing Ajab 
rao’s application : Pran Bandhu Singh v. 
Brohmamayi Dosya (1). I* however, take up 
the matter in revision under section 48, 
Gnardians and Wards Act. Tbe order 
appointing Shrawan was passed without 
any inquiry at all into the allegations ma^e 
against him in Kashibai’s petition. We 
do not know what his reply was, as it is 
not to be found on the record. In ap¬ 
pointing him the District Jndge ignored 
the prosedure laid down by the Guardians 
and Wards Act in sactionc 11 and 13 
and failed to consider whether the guardian 
was by character and capacity a fit person 
and whether his appointment was for the 
welfare of the minor. His procedure »as 
thus materially irregular. The procedure 
on Ajabrao’c application is open to tbe 
same objection. Ajabrao had charged Sbrawan 
with misappropriation, which is under .coi¬ 
tion c9 (a) a ground for Shrawan's 
removal from the guardianship. As I 
have already said, Ajabrao’s application 
was besides being one for bis own ap¬ 
pointment, in effect, also one for tbe removal 
of Sbrawan, and the Distriot Judge should 
have considered it in its latter aspest. It 
must be remembered, as pointed out in 
bayad 8hahu v. Hapia Begam (2), that pro- 
ceediDgs under the Guardians and Wards 
Asfc are not intended to be summary,. I 
therefore, remand the sase to be tried 
upon Ajabrao’s application treated as one 
both for the removal of Shrawan under 
sestion 39 and for bis own appointment. 
It will ba neaes«ary to consider the ques- 
tion of the appointment of Ajabrao only 
if it is decided to remove Sbrawan. Any 
necessary amendment, formal or otherwise, 
of the application will be allowed by the 
District Jadge. Ooste in this Court will 

be paid ae incurred. 

Case remanded, 


C, A. & N. H 
)10. W.N.393. 

) 17 B, 560j 9 lad, Dec, (h, i.) 869, 
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CALCUTTA HIGH COURT. 

Appeal irom Appellate Decree No. 1922 

Of I9'0. 

May 3,1942. 

Present: —Mr. Justise Ghose. 

HRIDAY KRISHNA PAL and othirs 

—Plaintiffs 
vertut 

RAJANI KANTA PAL and others 
Defendants—Respondents. 

Civil Procedure Code (Act Vof 1908;, 0 XLI , r. 27 
— Evidence, admission of, in appeal — Jurisdiction, 

The power of a Court to admit evidence in appeal 
is restricted and oau be exercised only under the 
provisions of r. 27 of 0- XLI of the Civil Procedure 
Code, [p 3H8, col. 2.] 

Ktssowji Iaeur v 0.1. P. Ry , Co. 31 B. 381 at p. 390; 
9 Bom. L. E H7I; 11 0. W. N 7^1; « C. h. F. 5; 4 A. L. 
J. 4 1: 17 M. L. J. 347; 2 M L. T. 435; 34 I. A. 116 
(P. C.), Qajadhar Prosad v. Lohia, 35 Ind. Cas. 698; 24 
C. L. J. 457, relied on. 

If an Appellate Court allows fresh evidence to be 
taken on behalf of a party, it must also allow the 
other party an opportunity to produce such evidence 
as they think fit to rebut the additional evidence 
adduced, [p. 291, ools. 1 & 2,] 

Appeal against the decree of the Subordi¬ 
nate Judge, Third Court, Tipperah, dated the 
26 h April l9k0, reversing that of the Munsif, 
First Court at Ohandpur, dated the 31st 
March 1919. 


FACTS appear from the judgment. 

Babu Bepin Ohunder Bose, forlhe Appellant. 
—The learned Judge should not have admit¬ 
ted evidence after the arguments in the case 
had been finished on both side9, And the 
learned Judge has referred to this inadmissi¬ 
ble evidense in his judgment. Reads 
0. XLI, r, 27 as regards the admission of 
evidence. I had no opportunity to attack 
the supplementary evidence adduced by the 
other side and this vitiates the Lamed 
Judge's judgm nt. Refers to Kettowfi Isnir v. 
0. I P. By, Co, (1) and Qajadhar Prosed v. 
Lohia (2). 

Bahu Prokath Ohunder Mozumdar, for the 
Respondent.—The Question is to whose jote 
this strip of land appertains. The First Court 
relied on the evidence of the plaintiffs. The 
plaintiffs have not hesu prejudiced in any 
way by the admission of this additional evi- 


(11 SI B. 3-1 at p. 3P0; 9 Bom. L. R 671; 11 C. W. 
N. 721: 6 C. L. J. 6: 4 A. L J. 461j 17 M. L. J. 847; 
2 M. L T 4XP. 34 I. A. H6 ,P. 0.). 

12) 85 Ind, Cas. 60b ; 24 0. L, J. 467. 


den«e which is nothing bat a judgment of thqi 
Revenue Court. Keaow’i Itturv.Q. /. P. By Oo, 
(1) is of a different nature. Reads 0. XLf, 
f- 27, fllause (d) t <~ivil Procedure Code* 
Refer* to Bafit Abdul Kurrim v. Sri Kitten 
Rai (3) and Qopal Singh v. Jhakri Bat (4). 

The objection raised by the other side is 
of a purely teehnisal nature and should not 
be allowed at this stage. 

Mr. Bepin Ohunder Bote was not heard in 
reply. 

JUDGMENT.—This appeal is preferred 
by the plaintiffs and it arises out of a sail 
for ejestment. The only objection taken to 
the judgment of the lower Appellate Court 
wh ch reverses ths judgment of the Trial 
Court is that the learoed Subordinate Jidge 
admitted evidenoe on behalf of the defendants 
after the arguments in the apoeal had been 
beard and judgment reserved and based hi* 
decision upon that evidence. The objection’ 
taken u that the lower Appellate Court bad 
no jariedistion to admit the evidense tom- 
plvmed of under 0. XLl,r, 27, Code of Civil 
Procedure, as it did not some either under 
slause(a) or clause (6) of sub rule (l)ofr. 27, 
and that the learned Judge did not resord 
any reason for admitting it as provided by 
sub-rale (2) of that rule. The order of the 
learned Judge, dated the 2 ind of April 1920, 
runs thus; “ Argumeots heard and judg! 
meat reserved. Lit the document filed by 
the appellants be kept with the resord”. 
On the *6Dh of April the learned Judge 
delivered judgmanfc decreeing the appeal 
preferred to him. It may be observed that 
there is astually no order, as I gather, by 
which the lower Aooellate Court admitted 
their d isument in evidence. Wills, however 
pronounsing j idgment, the le.r.ei Juige 
relied upon the document, woioo, he says i n 
his judgment, is markedExhibit E. The power 
of the Ooart to admit evidence in appeal is 
restristed, and can be exersisod only under 
the provisions of r. 27 of G. XLI, Code 
of Civil Proseiure, as has been observed 
by their Lordships of kho Privy Oouosil 
in the sase of Kittoiori Lim? v. Q, J f> 

By Oo. (1). Taeir Lo-dohips observed 
referring to seouoo 563 of too Ojdo oi 

(3) 11 C. 139; 5 Ind Deo. s .) 851. 

(L 1^ 0. 37; 6 Ind. Deo vN.s.) 25, 
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Civil Procedure of 1?8*2: **Tbe legitimate 
bicasion for section 56S ie when, on examin¬ 
ing the eviderce as it stands, lome 
inherent lacuna or defect becomes apparent, 
not where a discovery ie : made, cutside the 
Court, of freib evidence and the application 
is made to import it. That is the sobj«ct 
of the separate enactment in section 623.” 
The appellants also rely upon the caie cf 
Qajadhar Protad v. Lohia (2), the facta of 
whieh are almost the same as in the present 
case with regard to this question. It does 
not appear in this case, became nothing 
has been stated by the learned Subordinate 
Judge, as to why this evidence was taken in. 

It is urged by the learned Vakil for the 
respondents that this document which pur¬ 
ports to he a judgment of the Revenue Court 
was prodnced for the purpose of ehowiDg 
that the plaintiffs’ evidence with regard to 
possession was untrue and that, it being a 
judgment, the plaintiffs could not prs^bly 
adduce any evidence in rebuttal of it and, 
therefore, the faot that this document was 
admitted and rtlied on by the Court of 
Appeal below conld not have prejudiced the 
plaintiffs in any way and that the objection is 
untenable. It seems to me that where evi- 
dence has been admitted in contravention of 
the provisions of 0. a LI, r. 27, Code of Civ.l 
Procedure, it is not for the Court of Appeal to 
see whether the evidence is incontrovertible 
or beyond doubt but it should only be seen 
whether it ought to have been taken at that 
stage or not. Reliance has also been placed 
on behalf of the respondents on the case of 
Hafiz Abdul Eurim v. 8ti Kithen Boi (3) 
and on the case of Gopal Singh v. Jhakn 
Eat (4) iu support of the proposition that 
the irregularities comphiced of on the pait 
of the lower Appellate Court ought no* to 
be considered infficieDt for retting aside the 
judgment. I think, however, having regard 
to the rule and the piooadure folio - ed by 
the learned Snboroicate Judge, that this 
appeal ebould be allowed and the case should 
go buck to the lower Appfllate Court for a 
re hearing of the appeal. If the Court thinks 
at the re hearing that there is sufficient 
ground for taking additional evidenoe it 
will do *o having regard to the previsions 
of 0. XL-, r. 27, Civil Procedure Cede, 
aa explained in the cates tluady refrrred 
to. If the lower Appellate Uurt allcws 

freeh evidence to be taken on bebalf of the 


tun 


defendant, it must also allow the plaintiff! 
an ooportnoity to produie suih evidence 
as they think fit to rebut the additional 
evidence addacad by the defendants. It is 
desirable, in the circumstancps of the present 
case, that the appeal should hs re-hewd by 
sime other Subordinate Judge than the 
Judge who heard it previously. Costs will 

abide the result. 

B. K. 

« * i 


NAGPUR JUDICIAL COMMISSIONER & 

OjWRT. 

Sicomd Civic* Appcal No. Hi op 1918. 
January 24, 1921. 

Pres*nti - Mr. Hallifax, A. J, 0. 

KOLHI imo OTHERS—DifasDmTS— 

Appellants 


tersut 

Mus inmat 0 HO l T L B Al—PuiUTiFF 


Rriposdi<^t. 

H»Vu Law-Adoption Full operation postponed 
for two lives — Validity of adoption, 


An adoption with a condition that the adopted eon 
shall not get any interest in the property of his 
adoptive father, till afror the death of the survivor 

rn . I* •_in Yfnlirl 


Appeal from the decree of the District 
Judge, Hosbar.gabad, dated the 19th P aC0m " 
her 1917, io Civil Appeal No. 13 of 1917. 
Mr. 8. V. Deshmukh , for the Appellant. 
Messrs Af. Gupta and G . L Qatyil, for the 


Respondents. ,. 

JUDGMENT.—It is hard to find anything 

to say in respect of this appeal, beyond Bay¬ 
ing that it must be dismi*sed. Indeed, the 
learned Judges of the lower Courts mast 
have found some difficulty in discussing the 
absolutely futile pleas of the defendants 
as g avely and as ser ously as they aid. 
There is just one point whioa may be men¬ 
tioned. It is embodied in the words of the 
first ground of appeal, but had to be trough 
to the notice of the learned Counsel for the 
appellants. He was arguiDg that any con¬ 
dition of postponement attached to an ad P* 
tion would be invalid, bnttbe oases, id which 
a man ha. made an adoption with a condition 
that the adopted son shall gat no tote 
in hi. property daring h.s UWm» ■ 
wide* had adopted a son »; her de.e 
husband with re.ervation of her own 
intereat In the property, are innatper.bH, t 
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hays not, however, come across a ease before 
in wbish the foil operation of the adoption 
ia postponed for two lives, both already in 
existence. If, however, it can be postponed 
for one life, there seems no reason why it 
•onld not equally be postponed till after the 
death of the survivor of two living persons. 
The appeal is dismissed and the appellants 
must pay all the tests. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appillat*. Deobe* No. 

2*54 of 191°. 

April 3, 1922, 

Present : —Jusiite Sir John Woodroffe, 
Kt., and Mr. Justite Ghose. 

SARAT CHANDRA DE- Defendant 

No. 1 —Appellalt 
tersvs 

MONORAMA DEBI— Plaintiff and 
others / ro form a Defendants — 

!| RtSPO* DENTS. 

Landlord and Tenant—Occupancy holding, non . 
transferable - Sale only of share, if entitles landlord to 
kbaB possession —Abandonment—Payment or offer of 
payment of rent by tenant, effect of. 

A sale only of a share of a nor.-transferable ocou. 
pancy holding does not entitle the landlord to khas 
possession unless it is shown that there has been 
an abandonment, ' w p 896, col. 2.] 

'I hero cau bo no abandonment of a holding where 
there has been all along payment or offer of payment 
of rent by the tenant. |_p. 295, cols. *.] 

Apppftl against a degree of the Officiating 
Subordinate Jedge, First Oonrt, Mymeosingh. 
dated the * Oth of July 19 ,9, modifying 
that of the Mans'f, Iswarganj, dated the 
12th July 19 8. 

FACTS appear from the judgment. 

ttabu Tar h Ohnmra Gha\ar >burtty (with 
him B*bu Prrfu'li Ohanin Oh*car bn-tty ), 
for the Appellant.—The defendants. 1 is the 
appellant I am the pirthaaer from an 
otcapaney raryat. There was an nsafraetnary 
mortgage in 19i2 ia my favour. Toe Lnd- 

lord died in 1915. The lands adjoin the 
hoaRe of the landlord I was in possession 
to the knowledge of the landlord and rent 
was received by him from 191 -15. The 
sale in ray favonr took pl.cj on 6th Augist 
1915. It has been found that 1 consolied 
the father of the plaintiff. Hor fitherwaa 
looking after her. My pnr-ihaae w *3 sou* 


seated to by him and he settled the n n zof 
at Rs. F5 Upon his sssuranoe the kobala 
was registered. The deed professes to trans- 
fer 15 annas of the holding to me. On 
2nd June 19 4 a Full Bench of this Court 
bad decided that the landlord could not 
eviat if a portion of the ossupancy holding 
is sold and there is no abandonment. This 
point was entirely missed by the Ooarts 
below. I submit my purchase of a share 
of the holding can thus hi explained. Then 
the landlord refused reaognition. In Febrn- 
ary 1917 there was a partition between 
myself and my vendor who granted 

pub lease of his one-anna share on 
20ch Marsh 1917, Ths present suit was 

brought on 11th May a 917. The lower Ap« 
pellite Court says that these documents are 
spurious and sham transitions. Coneeding 
that to be tree, how dots it affeot my 
purchase in 1915. It has. been held that 
there has b en no abindonment. Rent 
for all these years have been paid and de¬ 
posited in Court. First Court diamissad the 
suit on these grounds. The Appellate Court 
says that the sale was.of the entire holding, 
I submit it is not open to the Court to 

say that in face of the case made oat by 

the parties, Refers to Kabil Sariar y , 
Ohunder hath hay ChowiKry (l), Dayimoyi 
v. Anania Mohan Roy (2), Pur ’ia Ohanira 
Trivadt v. Ohandra Moni D’si (3) and 
Mob-eiuddin v. Bhagiban Obandra (4), 
1 am perfectly within my rights to avoid 
eviction by purchase of a portion of the 
occipansy boiling. Refers to BullUant v. 
Attorney-General for Victorii v5). tn that case 
there were volaotary o jnveyanc ss to evaie pay¬ 
ment of datie< aader toa Sbanutr. It w*i held 
that there wai nothing illegal or improper 
in that. Oa the landlord's owa showing the 
entire holding was not sold. Tdso to 
abindonment, b>th Courts have neld that 
there was m aoand lament, I sabmit the 
decree ii raiuifes.ly wrong. Refers to 
Monohar Pal v. Anmta Moyee Dasya (6). 
Then os regards ray cinduct, plaintiff’s father 

(1) 20 C. 593; 10 Jod. Dec. (s. s ) 399. 

(2 27 1 nd. Cas. 61; 18 0. \V. S. 971;42 0 172. 

20 0. L. J. 52. ' * 

18) 33 lnd. Cas. 49, 20 C. W. N. 556; 33 0. L J. 
301. 


29; 18 C. 635 P. B ■ 
T 


• A. , U. • 

(5- C90i) App. Cas lHi ; 70L J. K. B. 615- 81 L 
. 737; 50 vv. d. 1: l? T. L. R 457 

ao lad, Cas. 138; .7 C W. N. 802 a- p. b 04 , 
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was a cn*exeoutor to the Will of tbe plaintiff’s 
husband, He consented to toy purchase, 
he Bettled tbe telant and in fait everything 
was done to hie knowledge. Refers to 
Ahmad Yar Khan v. Secretary of Stats jot 
India in Council (7), Municipal Corpora¬ 
tion of Bomhny v. Secretary of State (8) I 
submit tbe plaintiff is bound by the ionduct 
of the co-execntor. her father. 

Babn Birendra Kumar De, for tbe Respond¬ 
ent, The finding is that, there has been no 
abandonment within the meaning of eeetion 87 
of tbe Bengal Tenancy Act. It has been 
found also that tbe money belonged to tbe 
purebaeer but it waB offered through the 
vendor. There is tbe finding which they 
•annot go behind, that the entire holding 
was sold. The mere mention of 15-annae in 
tbe document was a mere device. Plaintiff 
as landlord can show that it is a mere deviie. 

[Gboii, J.—But the devise is supported by 
law. 

Here the finding iB sonclusive that 16-annas 
wae srld, 

i Ghopi, J.—Can yon add to the terms cf 
a document of sale P] 

Refers to eeotion 92 of the Indian Bvi 
dence Ast. That does not affect the plaintiff 
at all. The pnrshaser ie in possession of 
tbe entire holding and tbe original tenants 
have left living on tbe land and has left 
tbe village. Therefore, tbe landlord is ad¬ 
mittedly entitled to khas poeeespion accord¬ 
ing to the Foil Bench decision in Dayamoyi v. 
Ananda Mohan Roy (2). Therefore, the ques¬ 
tion of abandonment has no importance at 
all. Section 87 of the Bengal Tenancy Aofc 
is not exhaustive as to the methods of 
abandonment. Refers to Matoohdhori Shukul 
V. Jugdip Narain Singh (9) es regards con- 
sent by plaintiff’s father, the question could 
not arise if the sale be of 15 anra*. 

Baba Tarak Ohandra Ohakraburtty replied 

in brief. 

JUDGMENT,— In this case there is both 
an appeal and a orocs objection. Tbe 
First Court diemissed the suit and the 
Subordinate Judge decreed the suit in 
part, that is, ae against the defendant who 
was described as principal defendant No. 

(7) 28 0. G9*t 28 I. A. 2111 6 0. W, N. 684; 3 
Bom. L. R. 505; 8 Bar P. 0. J 89 iP. 0.). 

(8) 29 B. ^80; 7 Bom. L. B 27 

( 9 ) 28Ind. Cae. 848; 16 0, W. N. 1819/ 21 0. L. 

J. 261, 


1 and dismissed tbe suit as against the 
rest. Against this dismissal against the 
rest of the defendants tbe cress obj^c'ion 
is direo f ed. Tbe question to be decided 
in this appeal is whether there was or 
was not a sale of tbe entire holding. I! 
there was a sale of tbe entire bolding 
then there is no question as to tbe land¬ 
lord’s right to khas possession. That is 
the decision which has been adopted by 
tbe Subordinate Judge. 

It has been contended before ne that 
we are bound by bis finding on this 
ques'ion ae being one of fact. We do 
not think in tbe eirenm'fcancps of this ease 
that it can be considered a< a finding 
only of fact. The document which con¬ 
veyed tbe property conveyed only 15 annas 
of it. In my opinion the Subordinate Judge 
was in error in boiling that there had 
been a sale of the whole holding. Tiers 
was in fact, as the document shows, a 
sale only of a share of the holding. That 
being s\ there being a sale of a ebare 
of the h i ling tbe landlord was not en¬ 
titled to khis possession unless it was 
shown that there had been an abandon¬ 
ment. Ac resarde this the learned Sub¬ 
ordinate Jndge’e finding is hardly consist¬ 
ent with SMne other part of hii jadg- 
meat. He found that there had been no 
abandonment of the holding. Nor can it 
bi said that there bac been an abandon¬ 
ment of the holding ia t u e face of the 
fact that there haa been all along payment 
or offer of payment of rent by the tenant. 
This diepnBes of the appeal. 

As regards tbe cross objection, it de¬ 
pends upon tbe decision we come to in 
the appeal and having regard to our de¬ 
cision in tbe appeal it must necessarily 

fail- _ , 

We, therefore, decree the aopeal and 
dismiss the oross obj icfcion, The appeal 
will be deoreed with costa. As no extra 
time was taken by the discussion of the 
orosi-objeokion there w 11 be no order as 
to costs in the cross-objection. 

B If • 

Appeal dismissed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No 1281 of 1816. 

June 4, 1920. 

Freteni: —Mr. Justice Scott-Smith and 
Mr. Justice Abdul Raoof. 

KISHEN CHAND and another 
—Plaintiffs—Appellants 

versw 

BEHARI MAL and others— 
DpFrro** t*—Respondents. 

Hindu Law - Partition-Partial partition—Pre. 
sumption —Onus of proof. 


Where a partial partition of the property of a 
ioint Bindu family is admitted, the presumption is 
that there was a complete partition embracing the 
whole of the family property : where, therefore, it 
it. subsequently alleged that some property is still 
undivided, the proof of such allegation rests upon 

the person making it. n n u n t* t \ 

Narayan Babaji v Nana ifanohar, 7 B. H.C. tt. (A. 

C J , ln3, Bhola Devi v. Mohkam Chand, 48 Ind. Cas. 
784; 121 P. R. 1918, relied on. 

Second appeal fiom a decree of the Ad¬ 
ditional District Judge, AmirtFar at Gurdaa- 
pur, dated the 12tb Januaiy 1916, reversing 
that of the Subordinate Judge, Second Olaes, 
Amritsar, dated the 28th July : 914. 

Mesere. D. 0 . Ralli and Mehr Chand and 
Mr. N. 0. Mehta for Hon’ble Bakhehi Sohan 
Lai, tt. B , for the Appellants. 

Bakbehi Tck Chand , for Jiwan Lai, 

Respondent. 


JUDGMENT.—This is a second appeal from 

the order of the Additional Judge, Amritsar, 
dismissing plaintiff’s suit for possession, by 
partition, of one fourth of certain shops 
situated at Amritsar and also for a share in 
certain sums of money. The point on which 
the decision of the suit mainly depended was 
whether there had been a partition of the 
family property between the plaintiff* on the 
one hand and their uocle Jiwan Mai and their 
brothers Huzarimal and Mangal Das on the 
other. The plaintiffs in their plaint admitted 
that a part of the familyproperty had already 
been divided but alleged that the property of 

whith they now claimed a share had do! been 

divided. 

The First Court decreed the slaim, bolding 
that there bad been no somplete partition of 
the family property. The lower Appellate 
Court held that, as the plaintiffs had ad- 
mitted a partial partition, the onus of proving 
that there was not a eomplete partition lay 
upon them and that they had not discharged 

it. It, therefore, set aside the order of the 


197 

Trial Court and dismissed the suit. The 
plaintiffs have filed a second appeal in this 
Court and it is argued ou their behalf by 
Mr. Ralli, Advocate, that the onus is really 
upon the defendants to show that the 
partition was a complete one. Mr. Ralli 
admits that he ean show no direst authority in 
support of the proposition that when a partial 
partition of the property of a joint Hindu family 
is admitted, the onus ib on the party alleging a 
complete partition to prove it. On the 
contrary there is ample authority against 
this proposition. In MayDe’s Hindu Law, 
8th Edition, at page 689 we fiod the follow¬ 
ing: “Where there has been a partition at 
all, the presumption i* that it was a complete 
one and that it embraced the whole of the 
family property. Therefore, if property is 
afterwards found in the exclusive possession 
of one member of the family, and it is 
alleged that puch properly is still undivided 
and divisible the proof of such an allegation 
rests upon the party mak ; ng it.” Similarly 
in the Hiodu Code by Gour at page 700 
we 6nd Art, 148 laying down that every 
partition is presumed to be complete both 
as to the person and the property. This 
view was taken so long ago as 1870 by the 
Bombay High Oonrt in the case reported as 
Narayan Babaji v, Nana Manohar (1), The 
same view was taken in Bhola Devi v. 
Mohkam Chand (2). We, therefore, have no 
difficulty in agreeing with the learned Dia« 
trict Judge that the onut lay upon the 
plaintiffs to prove that the partition was not 
a complete one. He says that the plaintiffs 
have produced no evidence whatever to prove 
this ; and Mr. Ralli has been enable to refer 
us to &Dy evidence on the record of the 
present case in support of it. He has refer¬ 
red to two suits brought by Jiwan Mai and 
Hazari Mai in 1911 which were mentioned 
by the Trial Court, but we do not think that 
these suits show in any way that the original 
partition was not a complete one. He has 
also referred to a copy of an entry in Jiwan 
Mai’s bahi which is on the reoord of one of 
these cases which refers to a partition of 
certain debts and ornaments and states that 
the property at Amritsar is still joint. The 
document has not been proved by any 
evidence in the present c^se and we note tha* 

(1) 7 B. H. 0. R. (A. 0 J.) 153. 

(2) 43 lad. Cas. 734; 12'. P. U. 1913. 
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it is written in Periian characters by odo 
Vir Bhan, and though Jiwan Mil signed in 
Hindi he stated that he did not know that 
any mention had been made of the property 
at Amritsar nntil afterwards and that this 
had been franinlently entered by Vir Bhan. 
There is no proof that Jiwan Mai got this 
entry made, and plaintiffs in their replication 
said they knew nothing abonfc this entry and 
did not rely npon it. The lower Appellate 
Conrt iB perfectly correct in our opinion in 
staling that there is no evidence on the 
record to prove that the partition was not a 
complete one. 

We accordingly dismiss the appeal with 
costs. 

w. c. A. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

ApPJAL FROM APPILtATl DlCRCB No. 

154 tor 1920. 

March 15, li22. 

Present :—Mr. Justice Newbculd. 
BROJENDRA KIoHORE ROY 
CHOWDHURY— Phintipf— Appellant 

venue 

Sheikh SOMAR ALI— Difmdant— 

Re FONl ENT. 

Bob judicata— Rent-decree—Rate of rent—Presump- 
tion arising jrom entry in the Record of Rights, rebuttal 

of 


A rent.decroemay not be res judicata in the sense 
that it finally decided the rato of rent between the 
parties but it is res judicata that for the years for 
which that suit was brought the rent was the amount 
then found. Honco the decision may be sufficient to 

support a finding that the preemption arising from 

an entry 'of a different rate of rent, in the Kecord of 
Bights has been rebutted, [p. 209, col ‘ '*■> 


Appeal against a decree of the Sab- 
ordioate .lodge, Fourth Court, Mymeae.ogh 
dated the 12th Mar.b 1920, affirm ng that 
of the Muneif, Se.ODd Court at Netrokora, 

da'ed the 12th Aogu«tl9l9. 

FACTS appear from the judgment. 

Dr. zarat Chandra Paiak (with bim Baba 
Bamani Mohan Ohattirjee)i for the Appel- 


lant.—The only question involved in this owe 
is ab^ufc the rental of the tenancy. I ‘ubmifc 
tW the decision cf the learned Settlement 
Officer i< not res judicata. Under section II 
of the Civil Procedure Code it cannot be held 
to operate as res judicata. There wap, as a 
matter of fact, no decision. The Judge did 
not purport to pass a dferee on decision of 
the point. It was a judgment on admission. 
The learned Judge in the Appellate Court is 
wrong in thinking that seotion 105 case 
considered only the excess. Reads seotion 
105, Bengal Tenancy Act, and also sections 
105 A 106, 107, Bengal Tenancy Act. The 
deoioion of the Settlement Officer in section 
105 proceeding as to rent is final. The Court 
is in error when it treats this as presumptive 
evidence. The question cannot be re opened 
after the final decision by the Settlement 
Officer. 

Babu Profulla Ohandra Ohahabarti , for the 
Respondent.—Seotion 105 case was limited to 
excess of area only, the whole rental was not 
the subject-matter of the suit. My friend 
must bring forward the decieion in section 
105 caee. I submit that tbe presumption 
arising from the entry in tbe Record of Rights 
bee been amply rebutted. 

Dr. Sarat Ohondra Basak in reply— 
I rely on section 107, Bengal Tenancy 
Ao*, and Dot on teotion ll, Oivil Pro¬ 
cedure Code. When the Revenue Officer 
adopted in his judgment tbe entry in the 
Record of Rights that decision is final and 
conclusive bafcween parties under section 
107, Bengal Tenan#y Act. And that rent 
canDOt be varied by saying that tbe rent was 
so much in previous years. The previous 
judgment can have no operation in view of 
tbe decision in seotion 105 case. 

JUDGMENT.—This appeal arises out of 
a rent suit and the only question in dispute 
is the amount of rent payable. The plaint¬ 
iff r.liee on a decision in a case under 
pection 105 of the Bengal Tenancy Act. 
The defendant relies od a dersion in a suit 
fer rent for tbe years previous to those for 
wbish rent is claim9d in ths present suit. 

The appellant has taken back from the 
file of the lower Court the judgment 
delivered in ecotion 105 case. Ooniequmtly 
I have b«fcre me only the B’ftt'ment by 
tbe lower Court of the purport or that judg* 
ment. From that it appears that in that 
case the only point which the Revenue 
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Offiter had to consider was what additional 
rent was to be allowed for the ex«e*B area. 
If that was tbe only point decided it is of 
no help to tbe appellant that the rent of 
the original area was recorded at tbe conelu- 
sion of that ease at tbe same amount as 
it bad been recorded in the kh tian. The 
lower Courts have held that the presumption 
arising from the entry in the khatian was 
rebutted by the deoree in the previous rent* 
iv.it in whieb the rate of rent was held to 
he that admitted by the defendant. It is 
•ontended that the lower Appellate Court 
waswrongin holding that the deoree operated 
as res judic ta. It may not be re# udicata in 
the sense that it finally defided the rate 
of rent between the parties. But it is 
res ludicata that for tbe years for which 
that suit was brought tbe rent wbs the 
amount then fonod. That decision is auflS* 
•ient to srpoort tbe fiociog that the pre¬ 
sumption arising from the en»ry in the 
Record cf Rights baa been rebutted. 

I atfordingly dijmiss the appeal with 
ooets. 

B. N. 

r Appeal dismissed. 


LAHORE HIGH COURT. 

Stcot^D C.vil Appeal No. 158 i or 1916, 

June 28, ! 9,0. 

Present : -Mr. Jastue J?oott-3mith and 
Mr. Jmtite D inda*. 

NAND SiNGH—D.v*NuiaT — 

Appellant 

versus 

Musammat DHaN KAUR, lioil 
[repeebentat.ve of GURBAKSH SINGH, 

PICE'SKI’, AND OTHSTB—PL*IrtTlPFj— 

R- SP< N E X T*. 

Custom— W’idoir, act of, prejudicing estate —Crea* 
tion of occupancy rights—Hevenn ner. position ot — 
Adverse possession against widow — Ueversioner, whe* 
ther affected. . 


An not of a widow prejadioing tho estate of her 
dflopased hnsband is not binding on the reversioners 
except for the life of the widow, and the reversioners 
are not bound to contest the widow’s act during her 
lifetime, [p. 800, col. 2.] 

The oreation of ocoupanoy rights by a widow, 
being a transfer of valuable rights, can be challenged 
by the reversioner [p. 300, ool. 2.] 

Although possession may be adverse against a 
widow, it is not adverse against a reversioner during 
her lifetime, [p. 800, col. 2.] 

Seeond appeal from a deeree of the Dis¬ 
trict Judge, Ludhiana, dated the 4th April 
1916, affirming that of the Subordinate Judge 
Set'md Glass, Ludhiana, » dated the 23rd 
October 1915. 

Mr. Kantear Naratn , for Sardar 8ewa Ram 
Sir>Qh, for the Appellant. 

Bakhshi Tek Ohand , for tbe Respondents. 

JUDGMENT.—The brief facts of the ease 
out of whiab the present second appeal aiijcs 
are as follows : Bulb Singh, the proprietor 
of the lard in suit died a great many 
years ago, it is raid before 1872, leaving 
two widows, Musammat Chand Kaor and 
Musammat Naod Kaur, the la*t of whom, 
Musamm f Nand Kaar, died in 1912 Sawan 
Sirgh was the rcinparcy tenant of the land. 
He died on the 22nd May 1892. On the 14 h 
0*tober 1890 Sawan SiDgh executed a deed 
of adoption in which be retired that he bad 
brought up Nand Singh and had treated him 
an his son and thatNaod S ogh should be heir 
after his death. After Sawan SiDgtds death 
mutation of his occapacoy rights was panction- 
ed in favoor of Nand Singh on tbe 20th 
March 1893. Sawan Singh’a oollatera's object¬ 
ed to the mutat.ion ai d were referred to a civil 
enit. In H07 th*-y instiiuted a suit whieh 
was dismissed on the ground that the lommoa 
anaestor of themselves and of Sawan Singh 
was not proved to have oaanpied the land. 
After the death of Musammat Nand Kaar 
the prefect plaintiff*, as reversioners of Bndh 
Singh, seed for por 8 i 0 »K n of the land. The 
Oouitt below have held ( ) that Nand Singh 
was appointed an heir aasording to eustorn 
by Sawan Singh and that this Quaternary 
adoption, aacor^ing to Hindu Law, did not 
give him any right to aucieed to Sawau Singh'e 
occoranty rights; and (2 > that the plaintiff’,* 
suit baviDg been biooght within twelw 
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of the death of the If ut&mmai Nand Kaur, 
the widow of the last male proprietor, ie 
within time. 

The first point urged by Mr. Kanwar 
Narain in &rgaiog the ease on behalf of Nand 
SiDgb, appellant, is that the most important 
question in the ease was whether the adop¬ 
tion of Nand Singh was a formal one accord- 
ing to Hindu Law or merely the oustomary 
appointment of an heir. He urges that the 
plaintiffs admitted the adoption and that, 
therefore, his client's Counsel in the Trial 
Court closed the evidence on the point. He 
says that the Trial Court presumed that only 
a customary adoption was alleged. We 
have examined the pleas of Nand Singh, and 
we find that there was no plea by him that 
big adoption was a formal ore atoording to 
Hindu Law. The parties are Jats of Ludhiana 
District and, therefoie, the ptima facie pre¬ 
sumption is that Nand Singh was merely 
appointed an heir according to sustom. In 
a subsequent oral statement Naod Singh said 
that he did not know whether his adoption 
was a •ustoroary one or a formal one accord¬ 
ing to Hindu Law, but he admitted that in 
matters of inheritance he followed custom 
and not the Hindu Law. We think that, 
under all the circumstances of the case it 
was incumbent upon Nand Singh, if he relied 
upon a formal adoption, clearly to allege that 
soch had taken place. We have no doobfc 
that there wac no intention whatever on the 
part of Nand Singh to allege a formal adop¬ 
tion, aDd we see no necessity for remanding 
|he caee in order that there may be any farther 

inquiry opoD this point. # 

The second point is whether the pic in tiffs 
suit is barred by time. Mr, Kanwar Narain 
on behalf of the appellant has referred us 
to the definition of “landlord” in section 
4 (6) and (7) of the Pur-jab Tenancy Act. 
We agree with him that there can be no 
donbfc that Musanmot Nand Kaur aDd 
Mueammat Ohand Kaur were landlords within 
the meaning of the Tenancy Act. He next 
went on to urge that the widows by not 
6D irg to oust Nand SiDgh allowed him to 
acquire the rights of an occupancy tenant. 
He urges that they had six years within 
which to eue Nand Singh for a declara- 
tion that he bad not occupancy rights and 
that not haviDg done so his rights can- 
not be called in question. He has not, 
however, referred to any authority in 
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support of the preposition that this inaction 
on the part of the widows would bind 
the reversioners after their deaths. When 
Bidb Siogh, the proprietor of the land, 
died, his estate vested in his widows on the 
usual life-tenure. Any act of their’s prejudic¬ 
ing the estate would not be binding on the 
reversioners except for the lives of the 
widows. There is also dear authority for ' 
the proposition that the reversioners were • 
not boaod to contest the widows’ acts 
during the latter’s lifetime. They could 
wait unMl the estate fell into possession 
after the death of the last snrvivirg widow 
and then bring a suit. In consequence of 
oar finding that Nand Singh w«s not the 
formally adopted son of Sawan Singh, it is 
clear that noon the latter’s death the 
occupancy rights determined. How then 
did Nand Singh acquire occupancy rights P, 
He must have acquired them by a fresh 
act of the widows. They either allowed 
him to remain in possession ai an oocupancy 
tenant or they conferred oocupancy rights 
upon him. it was held by a Division 
Bench of the Ohief Oourt in the case reported 
as lthar v. Sunrfar(l) that the creation 
of occapancy rights being a transfer of valu¬ 
able rights, Coil d be oh&Ueogtd by tha 
heirs in accord cnee with the well reoogniz9d 
principles of Customary Law. If then it 
be considered that the widows created 
ocoupancy rights in favour of Nand Siogh this 
act if theirs cad be sballenged by the heirs 
in accordance with custom. If it be held 
that Nar.d Singh’s p sse-siou was adverse 
to the widows and that he acquired rights 
as against them, still it ca not be held that 
this possession was adverse against the 
reversioners during the lifetime of the 
widiws. See in this connection the Law 
of Limitation by RuUomji, 2 id Blition, 
page 450, where the authoritiec in support 
of this proposition will be found collected. 
The law allows the reversioner 12 years from 
the female heirs’ death under Art. 141 of tbs 
Limitation Act and it is neither in her 
power nor iu the power of any person 
claiming through or against her to abbreviate 
that period. Whether then it b& held that 
the widows conferred ocoupancy rights upon 

Nand Singh or he acquired those rights as 
(1) 48 Ind. Cm. fi08j 126 P. E. 1818. 
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against them by adverse possession, the 
suit of the reversioners having been 
brought within 12 years of the death of the 
last, surviving widow is within time. 
We accordingly dismiss the appeal with 
oosts. 

The First Court directed the parties to 
bear their own costs and this order was 
maintained by the lower Appellate Court. 
Bakbshi Tek Chand has filed •ro8s objections 
in regard to this on behalf of the plaintiffs. 
He, however, dies not press them before 
us and, taking all the circumstances of the 
case into consideration, we see no reason to 
interfere with this part of the order. We 
accordingly reject the crof.s-objections. 

W. 0, A, <fc n. b. Appeal dismissed. 


CALCUTTA HIGH COURT. 
AppeiL prom Order No 191 op 1921. 


Amendment Act, II of 1918, is applicable 
only when the mortgage is by an aborigi¬ 
nal to another aboriginal. But when 
the aboriginal is unable to effect a 
mortgage to another aboriginal, then the 
Collector tan permit him to execute a mort¬ 
gage to a non-aboriginal. In the latter 
cass the permission need not be limited to 
one kind of mortgage, namely, a complete 
usufructuary mortgage. The Collector can 
permit him to execute any kind of mortgage, 
and a simple mortgage executed by an ab¬ 
original in purmanoa of the permission of 
the Oollec-.or is a perfectly valid mortgage. 

Bibu Bishindra Nath Sarlar , for the Res¬ 
pondent.—The permission of the Collector as 
contemplated by section 49 F, sub-section 

(1) (a) of the Act, can enlarge the power 
of the aboriginal only with regard to his 
choice of the mortgage. Under section 49E 

(2) of the Act the aboriginal is empowered 
only to make a complete usufructuary morfc- 
gage cf his holding. Tne permission of the 
Collector cannot remove this restriction with 
regard to the kind of mortgage that can be 
executed by an aboriginal. 


April 24, 1922. 

Present :—Mr. Justice Walmeley and 
Mr, Jnstiee Ghose. 

GANGARAM MAJHI and others — 

Appellants 

versus 

BAMAPADA MAHAPATRA— Respondent. 

Bengal Tenancy Amendment Act (II B, C. of I918J, 
s. 49E, sub-8. i2>, 49JF— Power of an aboriginal to 
effect a mortgage of hie holding to a non-aboriginal, how 
restricted—Permission of Collector , if can enlarge that 
power. 

The power of an aboriginal to effect a mortgage of 
his land is restricted by the provisions of section 4UE 
sub-section 2j of the Bengal Tenancy Act as amend¬ 
ed by Act II B. C. of . 9i8 under which such a 
tenant is empowered only to make a complete usu¬ 
fructuary mortgage of his land, aud the permission 
of the collector under section 49 F of the Act cannot 
enlarge the power of the aboriginal to effect a mort¬ 
gage of his holding in any other way than by a 
complete usufructuary mortgage. 

Appeal agaioat ao order of the District 
Judge, Bankura, dated the 2nd of April 
1921, reversing that of the Munsif, Khatra, 
dated the 20th of December 1920. 

FaOTS appear from the judgment. 

Baba Narendra Ooomar Bose , for the Appel¬ 
lants.-—The restriction imposed by section 49E 
Bub-section (2) of the Bengal Tenancy 


Baba Narendra Ooomar bote , replied. 

JUDGMENT.—In this case, the sole 
question is, whether the adjustment of a 
decree by way of a simple mortgage made 
by an aboriginal of his holding is valid 
having regard to the provisions of section 
49 E, rub-section (2) of the Bengal Tenancy 
Aot. It appears that the mortgage was 
made to a non-aboriginal with the consent 
of the Collector as provided by section 49F 
sub section (1) (a) of that Act. The learned 
District Judge has held that, under the 
provisions of section 49F, the Collector could 
only grant permission to an aboriginal to 
effeot a transfer of his holding to a non- 
aboriginal if the aboriginal is unable to 
mortgage his land to another aboriginal as 
provided in section 4&E, sub section (1) 0 f 
the Act. The learned District Judge has, 
however, held that the power of an aboriginal 
to effect a mortgage of his land is restricted 
by the provisions of section 49E, sub-section 
(2) of the Act under whioh such a tenant 
is empowered only to make a complex 
usufructuary mortgage of his land aud oh a 
permission of the Collector cannot ealar-To 
the power of an aboriginal to effeot a moth 
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gage of his holding in any other way than 
by a complete usafracfcuary mortgage. We 
think the learned Diatriac Judge is right 
in hie interpretation of the provisions of 
the eeitioDB of the Beogil Tenancy Ait 
referred to above, The appeal, therefore, 
fails and must be dismissed with costs. 
We assess the hearing fee at one gold 
mohur 

B. N, 

Appeal dismisted . 


LAHORE HIGH COURT. 

Civil Appeal No. 839 op 1919. 

May 31, U20, 

Present:— Mr. Justice Shadi Lai, 

Chief Justice. 

RATTAN SINGH a*d others—PE rmoaiRfl 

versus 

Ohauihri RAT SINGH and another — 

RESPOK DINTS. 

Succession Certificate Act (VII of 1889J, s. I (4)— 
Will not governed by Succession Act or Hindu Wills 
Act —Succession Certificate, grant of, to executor — 
Jurisdiction—Sub-Judge, Second Clan . 1 , invested with 
powers of District Court — Jurisdiction to entertain 
application for collection of debts exceeding Hs. 5,'JOJ. 

Section 1 *4’ of the Succession Certificate Act docs 
not preclude the exeoutor of a * ill, to which neither 
the Succession Act nor the Hindu 'Villa Aot applies, 
from obtaining a certificate under the Succession 
Certificate Act, authorising him to collect debts due 
to the deceased. Tbe mere fact that the executor 
might have applied for Probate of tb-i ill is not 
an adequate ground for refusing to entertain his 
application for a Succession ertificate [p 30col. 
2;p. d0<, COl I ] 

Where a Sub- -udgo of the Second Class is invested 
with the functions of a District Court under the 
Succession Certificate Act, and no rest-iction is placed 
on the limits of his jurisdiction he is co npet-ont to 
entertain and adjudicate upon a 1 applicatioa for 
u Succession ertificate involving debts tho amount 
of which exceeds fts.6,Q0u. [p. 30J, col. 1 .] 

Petition, under section 41 of Ait VI of 
19 8, for revision of an order of the District 
Jadge, Delhi, dated the 4bh Aagmfc 1919, 
reversing that of the Sub irdi cate Judge, 

Pelbi, dated the 25th February 1919. 
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# 

Lila Du-ga Das, for the Petitioners. - 

Lala hfloti 'tng ir, R. S., for Raj Singh and 
Lala Kishsn Dagal , for Musummat Ram Kaur, 
Respondent. 

JUDGMENT.—The learned D:s riot Judge 
dissenting from the Subordinate Judge has 
found that the Wiil propounded by the re* 
spondent, Raj Singh, wes duly executed by the 
deoeased Nanu Singh, and that the latter 
had a disposing mind, Upon the strength 
of that Will the respondent is undoubtedly 
entitled to collect the debts due to the deoeas¬ 
ed, and the learned Judge has accordingly 
granted him a Saccession Certificate in respect 
ot these debts, 

Mr. Durga Das for the petitioners contends 
that the Subordinate Judge bad no jurisdiation 
to entertain tbe application for Succession 
Certificate, and bases bis oontention upon two 
grounds: 

(l) That the respondent should have asked 
for a Probate of the Will, and ooold not make 
an application for a Succession Certificate; and 
(2) that as the debts exceeded Rl 5.G00 the 
Subordinate Judge, who was only a Subordi¬ 
nate Judge of the Second Class and could 
not entertain a suit tbe value of which exceed¬ 
ed Re. 5,COO, was not competent to adjndioate 
upon aD appl cation fora Succession Certificate 
in respect of debts exceeding io amount the 
limit of his pecuniary jurisdiction. 

In connection with tbe first objection, my 
attrition is invited to section l (4) of the 
Succession Certificate Act, Vll of 1889, 
which enacts that a certificate shall 
not be granted with respect to any 
debt or security to which a right can 
be established by Probate or Letters of 
Administration under the Indian Suooesaion 
Act, le65, or by Probate of a Wid to which 
Hindu Wills Ac*, 18/0, applies, or by Letters 
of Administration with a copy of such a Will 
annexed. N *w, it is admitted that neither 
the Indian Suoce3sion Act nor the Hindu 
Wills Aot applies to tbe Will in question 
and I have not the least doabt that tbe 
words “Saoh a Will’' in the concluding, 
olaose of Che afores»id sab-secfcioi refer to 
a Will to which either the Indian Sacoassion 
Act or tbe Hindu Wills Act applies If any 
authori y on tbe subject were needed, I would 
cite the judgment of the B >mb*y High Court 
in Dave Liladhar Kathtram v. Bii Parvati 
(l) and the judgment of the Allahabad 

(I) 18 B, 608; 9 Ind, Deo. (n. b.) 914* . 
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High Court in Jar/ina Ktiar v, Daulat Rai 
It ie, therefore, oW that section 1 
(4) of the Succession Certificate Act did 
not preclude respondent from obtaining a 
certificate nnder the Act, and the mere fa*t 
that he might have applied for a Probate 
is not an adequate ground for refusing to 
entertain his application for a Succession 
Certificate, vide Kalidas Fakirchand v. Bai* 
hamuli (3), 

Ae regards the objection based upon the 
fact that the Subordinate Judge T s pecuniary 
jurisdiction ia respect of suits was limited 
to suits of the value of Re. 5,t00 or less, 
it is sufficient to say that section 26 of the 
Succession Certificate Act empowers the 
Local Government to invest aDy Oonrt inferior 
in grade to a District Court with the fane* 
tions of a District Court under the Act, and 
that where an inferior Court has been so 
invested, it has concurrent jurisdiction with 
the District Court in the exercise of all the 
powers conferred by the Act upon the Di tricfc 
Court. Now, it is admitted that the Local 
Government has by a Notificat-’on in the 
Official Gazette invented the Sabardinate 
Judge of the Second Class with the functions 
of a District Court under the Act, and there 
is nothing either in the Notification or in 
the Act which limits the jurisdiction of the 
Subordinate Judge to the bearing of applica¬ 
tions involving debts the total amount of 
which does not exceed R<>. 5.CK.0 Aeord- 
ingly I am of op<nioa that the Subordinate 
Judge was entitled to entertain and adjudicate 

upon the appl cation made by the respondent, 
and his proceedings cannot, therefore, be 
regarded as coran non )udice. 

The judgment of the learned Dntriet 
Judge shows that be has, upon a survey of 
all the fdct9 and c rcumstances of the c»se, 
•ome to the conclusion that the Will was 
duly executed by the deceased; and fcheie 
san ba no doubt that the respon lean be n g 
the sole executor is entitled to oolleat toe 
debts. It was urmeoeS'ary for the Court 
to go into the question of the validity of 
the Will, because the proceedings uuder 
the Succession Certifies'e Act are of a 
summary nature, p.nd the only thing which 
the Court was required to decide io summary 


(2)2 A. L. J. 126. 

13; 16 B. 712; b Ind.^Dec.’Lv. b.) 953. • 
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manner was whether the respondent had a 
prima facie right to collect the debts, vide 
seotion 7 of the Succession Certificate Act. 
It is to be observed that the decision of the 
Coart under the Act upon a qae^ton of 
right does not bar the trial of the same 
qatstion in any suitor ia any other proceed¬ 
ing between the same parties. 

For the aforesaid reasons I am not 
prepared to hold that any valid ground for 
my interference on revision has been made 
oat. Accordingly I dismiss the application 
with costs, 
w. c. 1 , 

Application dismissed . : 

A 


CALCUTTA HIGH COURT. 

Civil Rule No. 35 op i9a2. 
February 17, 1922. 

Present :—Mr. Justice Newbould and • 
Mr. Justice Panton. 

JADU MON DAL aND OTHERS— 

—Defendants —t btitionbks 

verms 

JAGENDRANATH BANERJEE— 

Pl istipp— 0*p *sn■ P rtt. 

Bond—Execution, denial of —Execution established 
—Court, if may infer passing of consideration. 

Where a person denies execution of a bond and 
the Court finds that he did execute it, if the bond 
contains a reeita! that the money was paid to him 
no error of law would be committed if from those 
facu the Court concluded that the consideration was 
paid Lp. c04, col. l.J 

Rule against an order of the Munsif, First 
Court, Krishnagor, exercising the powers of 
a Court of Small Cause, in Small Oaui 
Court Suit No. 534 6d5 of 1921, 
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» 
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FACTS appear from the jndpment. 

Babu Sarat Kumar OhatUnee, for the 
Petitioners.—The defendant is the petitioner. 
The suit was brought in the Small Causes 
Court for recovery of money due on a bond. 
The defence was that no consideration passed, 
And also there was do evidence on the record 
to that effect either. The bond was not 
registered. The learned Judge has in spite 
of the£e facts decreed the suit. My submis¬ 
sion is that the learned Judge has erred in 
decreeing the suit without having any 
eviderce in suonort, on mere suspicion only. 

Babu Hari Oharan Banerjee , for the Oppo* 
Bite Parry, was not called upon to reply 
JUDGMENT.—The petitioners were the 
defendants in a Bait for money brought on a 
bond. The suit waB decreed. Tnis Rule was 


granted on the ground that there was no 
evidence whatever before the Court with 
regard to the passing of the consideration 
in respect of which the bond is alleged to 
have been given. 

From the record of the substance of the 
evidence it is true that no witness is shown 
to have stated that the consideration of the 
bond was paid. But the issue having been 
trieduDder theSmall OauseOourt Procedure it 
does not follow that because no such statement 
was recorded no such statement was made. 
Further, the defendants denied execution of 
the bond at all. The lower Court has found 
that defence to be false and having found 
that the defendants executed the bond and as 
bond contains a recital that the money was 
paid, no error in law would be committed if 
from those facte the lower Court concluded, 
ae it has done, that the consideration was 

paid, 

We see no sufficient ground for dislurbiDg 
the decision of the Small Cause Court Judge 
and accordingly discharge tbis Rule with 
costs. Hearing fee one gold mohur . 


9. H. 


Rule discharged. 


LAHORE HIGH COURT. 
Miscellaneous Scookd Civil Appeal No 26 

of 1920. 

June 22, 1920. 

Present:— Mr, Justice Broadway. 

The FiKti BHaWANI SAHALKANSHI 
RAM, FEROZEPORE, turouoh Lola 
KANSHI RAM—Defendant—Appellant 

versus 

The Firm H4RBANS SINGH GOPAL 
DAS, SARGODH 4, thr< ugh GOPALDAS 

ANDRAM DH yN—PL»I*TIF f«—R»IPfMni!NT3, 

Civil Procedure Code ( Act V of >P0*J, 0. VII, r. 1, 
O.X'.IlI,r. i (a) — Plaint, return of ', for presentation 
to proper Court- Appeal—Remand by Appellate Court , 
whether competent — Remand, Older of, if appealable. 

An Appellate Court has inherent power to remand 
a case to the Trial Court on appeal from an order 
under 0. VII, r. 1 returning a plaint for presentation 
to the proper Court, [p 305, col. 1.] 

No appeal lies against such an order of remand, 
[p 305, col i.] 

Naubat Singh v. Baldeo Singh, 9 Ind, Cas. 860: *3 
A. 470; 8 A. L. J. 12, Chhubu Mian v. Har Cham 
Das, 18 Ind, Cas. 529: 10 P L. B. 1913; li9 P. E. 
1912; 4s P. W. tt. 1913, followed. 

0. X LIU, r. 1 (uj has no application to such 
a oase as that only contemplates an appeal from an 
order of remand passed under 0 Xuf, r. 23 on 
appeal from a decree, [p. • 05, col. 1,] 

Miscellaneous second appeal from an 
order of the Distriot Judge, Shahpur at 
Sargodha, dated the 13th August 1919, 
reversing that of the Munsif, First Class, 
Sargodha, dated the 5th June 1919. 

Lala Durga Dai, for the Appellant. 

Mr. Nanah Ohand , for the Respondents. 
JUDGMENT. —A pletiot was preen ted 
to a Munsif at Sargodha in the Shahpur 
District. The Muo9if, acting under 0. 
Vll, r. 10, Civil Proceiure Code, and 
holding that he had no jurisdiction to deal 
with the case, returned the plaint for 
presentation to a propar Court, The 
plaintiffs thereupon preferred an appeal to 
the Distriit Judge, Shahpur, who held that 
the Munsif had jurisdiction and accepting 
the appeal, set aside the order of the 
learned Munsif declining jurisdiction and 
remanded the suit for decision on the 
merits at the same time, directing the 
stamp on appeal to be refunded. The 
defendants have oome up to this Court in 
second appeal through Mr, Durga Das and 
the plaint ff ♦ have been represented by Mr. 
N&oak Ohand. 

Mr. Nauak Ohand has raised a prelimi* 
nary objection to the effect that no cecond 
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appeal lies to this Court. His contention 
briefly is that, ina*m"ch as the plaint was 
returned under 0. VIT, r, 10, Civil Pro- 
cadura Code, 0. XLtlf, r. 1 (a) allowed 
an appeal against that order and that the 
order of the Appellate Court on the appeal 
was rendered final by section 104 (2). 
In support of his eontention he referred 
me to Naubat Singh v. Bddeo Singh (1) and 
Chhubu Mian v. Ear Oharn Das (2), both of 
whioh cases are on all fours, ai near as 
may be, with the present one and both 
support the learned Counsel. On the other 
hand, Mr. Durga Das contended that he was 
appealing not against the order passed by the 
learned District Jadge on the appeal under 
0. XLlII, r. 1 (a) but under 0. XLIIl, r. 1 
(a), Civil Proaedure Code, and that the lower 
Appellate Court had no power to remand 
the caie. After giving due weight to his 
contentions I am unable to acsede to them. 
Indeed, this very point was taken in the 
Allahabad case referred to above, and it 
was there held that clause ( u) of r, 1, 
0. XLIU, only contemplated an appeal from 
an order of remand under r. 23 of 0. XL:, 
In this view I agree. R. 23 of 0. XL l deals 
with an appeal from a decree paseed in a suit 
which has been disposed of upon a pre¬ 
liminary point. In the present oasa the 
appeal to the learned District Judge was 
not from a decree bat from an order and, 
therefore, the Court could not have ac'ed 
under r. 23 of 0. XLI. Mr. Durga 

Das contended, therefore, that all that the 
District Judge cduH do was to aciept the 
appeal and set aside the order but that 
he could Dot remand the case. Here again 
I am unable to agree. According to section 
107, Civil Procedure Code, au Appellate 
Court has power to remand a case subject 
to such conditions end limitations as may 
be prescribed. Tnis power of remand has 
not been restricted by any provision of 
the Code that has been broaght to my 
notios. In any event, the Conrt has an 
inherent power to see that its orders 
legally paused are carried out. Admittedly 
the learned D.strict Judge had the power to 
set afcide the older of the learned Muneif and 
it follows that it had power io enforce the 
natural resell, m,, that the case should be 

(1) 6 Ind Caa 66fi; 33 A. 470; C A, L. J. 12, 

(2) 1* Ind. ( as. 52 OJ 101 P, L>. R. 1913; 119 P. R. 
1912; 48 P. W. R. 1918, 

20 


proceeded with. Following Naubat Singh v* 
Bald to Singh (l) and (Jhhubu Mian v . 
Ear Oharn Das (2) I hold that the 
order of the learned District Judge was 
final and that no appeal lies. Further, I am 
not prepared to treat this as a revision. 
Accordingly, I dismiss this appeal but in 
the oircumstacces leave the parties to bear 
their own costs in this Court. 
n. fl. 

Appeal dimmed . 


CALCUTTA HIGH COURT. 

Civil Rule No. 639 or 1921. 

February 13, 1922. 

Present ?—Mr. Justice Newbould. 

FAZIL MEAH— Petitioner 

versus 

PROSANNA KUMAR ROY 
Decree-Holder, IDRIS MEAH and others 

—Jodomemt—Debtor - Opposite Parties. 

Execution sale—Knocking down of property and 
acceptance of deposit by Nazir, whether make sale 
final— Discretion of Court to accept or reject bid 
— 'Civil Procedure Code (Act V of 190s,}, 8ch. /, App . E 
Form 29. 

An execution sale is not concluded when a prop, 
erty is knocked down to a bidder and the neoea- 
aary deposit of 26 per cent made by him and accept¬ 
ed by the Nazir Having regard to the provisions 
of the third condition of sale set out in Form No 29 
Appendix E, of the First Schedule to the Civil Pro¬ 
cedure Code, the Court has a discretion in the matter 
of accepting or rejecting the bid and the <‘ourt’a 
order directing a re-sale of a property after it has 
been knocked down and the deposit accepted by 
the Nazir, is not without jurisdiction [p. 3o0, cols. 1 & 

*] 

Rakhal Chandra Dutt v. Sitanath Roy, Civil Re¬ 
vision Case No. 241 of 921, followed. 

Rule against an order of the Munsif, Third 
Court, Sadharam, in Execution Case No. 123 
of 1921. 

FACTS appear frem the judgment. 

Bibu Santosh Kumar Bose , for the Peti¬ 
tioner.- The question is whether after a sale 
having been made on proper bids, a subse¬ 
quent bid can be entertaind and a re-sale be 
held. On appeal the District Judge has 
hell that no appeal liy to him in this 
matter. The jadgment debtor has applied for- 
setting aside sale on the ground of inade¬ 
quacy of price. That matter is still pending*. 
That application is against the last sale L 
submit all these proceedings would be- ultra, 
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tins. Refers to 0. XXI, rr. 65, 69, 
84, Civil Procedure Code. 1 made a deposit 
of tbe mcnry and when I came to deposit 
the balanse I learnt that another sale took 
plate behind my back. I submit tbe Coort 
•annot do that. Tbe asieptanse by tbe Nazir 
of my bid is final. 

Babu Jitendra Kumar Sen Quita % for tbe 
Opposite Party - The Coort has a quasi. 
revisional jurisdiction (o aoaept or reject a 
bid. It is not true that the atseptame of a 
bid by the Nazir is final. Refers to Form 
29, Appendix E, Sobedale I, Civil Prooednre 
Code; Rajendra Praiad Jha v. Utendra Nath 
Jha (1). Here the bid was accapted by the 
Nazir. I am not the deoree-holder. I am 
the mortgagor in pdsseesion. Refers to a 
decision of Cuming, J., in Eakkal Chandra 
Butt v. Sitanath Boy, Civil Revision No 241 
of 1921, desided on 23id November 19.41, 
Kenaram v. Kailash Chandra (2). I submit 
if the Court thinks that the bid is inadequate 
he may not accept it. He has a jurisdiction 
to do so. 

Babu Santoih Kumar Bote, in reply,—The 
fast that my bid was accepted by the Court 
is borne cut by tbe atceptanoe of tbe deposit 
and tbe issue of chalan. 

JUDGMENT.—Tbe petitioner in this safe 
made a ,bid for Rs, 450 for a sertain prop* 
erty which was beiDg sold by the Court 
in execution of a decree. The astual sale 
was bell by tbe Nazir who accapted this 
bid and the petitioner at ouoe made the 
neoessary deposit of 25 per sent. However, 
soon atter the property bad been 
knocked down the opposite party No. 10, 
kmadaduila, applied to the Munsif for a 
re sale of the property i Siring a bid of 
Rs. 700. On this the Muusif ordered a 
re sale of tbe property wuiuh was knocked 
down to Emdadulla for this sum. For 
the petitioner it is arid that tbe 
knocking down of the properly by tbe 
Nazir and the acceptance of tbe deposit 
made the sale final aud the Munsif had 
no jurisdiction to pot the .property up again. 
A similar point tame up for decision in 
"the case of llahhal Chandra Dutt v. titanuth 
Roy, Civil Revision Case No. 241 of l92l, 
it was there decided that a sale was not 
-concluded when a property was knocked down 

(l) 27 Iml, Cat:, 805; 21 C. L. J. 174; 10 C. W. N. 
'033. 

. (2) 19 lud. Oar. 901j 18 C. L. J. S3. 
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and the deposit made. Having regard to the 
provisions of the third condition of sale set 
out in Form No. 29, Appendix E, of th« Fiist 
Schedule of tbe Civil Preoedure Cede, I 
think tbe Court bad discretion in tbe matter, 
and tbe order directing a re-etle of the prop- 
erty was not mace without jnrhdicfcion. 
Taking this view of tbe matter this Rule 
must be discharged with soste. Hearing fee 
one gold mohur, 

B. f. 

Kule discharged. 


LAHORE BIGH COURT. 

First Civil Appeal No. 107u of 1916, 

April iO, 1920. 

Tieser.t Mr. Justice Cbevip, Acting Chief 
Justice, and Mr. Justice Martineau, 
PARMA NAND— Plaintiff—• 

Appellant 

Venus 

RAM PARKASH a>d another— 

Defendant^ R>s ondentb. 

Civil Procedure Code (Act V oj 1' 08>, 0. XLl, t. 10 
( 2 Security for respondent's costs—Failure to furnish 
security within time allowed , effect of-Appellant's 
whereabouts unknown, whether sufficient reason fo r 
extending time. 

Where an appellant fails to furnish seourity for 
the costs of the respondent within the time allowed, 
his appeal is liable to bo diemit-sed [p 3>»., col i J ^ 

'I he fact that the delay iu furnishing security is 
due to the whereabouts of the appellant being 
unknown, is not a sufficient reason for not following 
0. XLl, r. .0 [2,, of the Civil Procedure Code, 
[p .'■07, col. l.j 

F.rsi appeal from a decree of the Senior 
Subordinate Judge, Jhelum, dated tbe bth 
February 1916. 

Tbe Hon’ble Pandit Sheo Norain t R, B., 
for tbe Appellant. 

Bakhsbi TehOhand , for tbe Respondents. 

JULGMENT. 

Makti>e*o, J.— On the 10th December last 
an order was passed by this Court requiring 
tbe appellant to furnish eesurifcy for the costs 
of tbe appeal and of the Trial Court within 
one month. ‘ Tbe order was sornmnnisated to 
tbe appellant’s Counsel, Mr. Sheo. Narain, 
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who wag in fail present when it was pagsod, 
bat no ssiurity was famished till the 9 >h 
February, when the seoarity bond of one 
Kban MUik wag filed in the Subordinate 
Judge’s Oonrt. 

It ii contended on bahalf of the respond¬ 
ents that as the ssinrifcy wag not famished 
in the time fixed by this Ooart the appeal 
sbopld b3 rejected. We think that this con¬ 
tention must prevail and it is unnecessary to 
•onsider the farther objection raised on 
behalf of the respondents as to the surety not 
being a man of maans. 

Mr. Sheo N *rain says that the reason why 
the security eonld not ba famished within 
the period of one month fixed by this C iurfc 
was that the whereabouts of his alient were 
not known, as his client is a fakir and wag 
wandering about. We cannot accept this 
as a sufficient reason for not following 
0. XLI, r. )0 ( c l) % Oivil Procedure Code, 
which is imperative and lays down that 
where the security is not furnished within 
euch time as the Oonrt orders the Court shall 
reject the appeal. 

We accordingly reject the appeal, bat we 
leave the parties to bear their o vn o ists 

Cacvis, A;tq 0. J.—I think it is the duty 
of eveiy litigant to keep in touch with his 
case, and not to go wandering around the 
country at large without giving any addre39 
where a communication from the Court or 
from his Counsel can readily find him. 

w. c. A, 

Appeal rejected . 


ALLAHABAD HIGH COURT. 

Fust Civil Appeal No. 226 op 1919. 
January 31, »922. 

Present: —Mr. Justice Piggott and 
Mr. Justice Walsh. 

GOVIND DASS and others—Plaintiffs— 

App*ll*nts 

versus 

RAM CHARAN LONIA and othirs— 
Defendant* — Re*ip indent*. 

Hindu Law—-Jointfamily property —L'.gal necessity 
— Improvident transaction Presumption — Jurisdiction 
—Relief for possession not claimed in plaint — Appellate 
.Coart, if can decree formal possession. 
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Where a father, as manager of a joint Hind* 1 
family, enters iato an agreement to sell the family 
immoveable property in his hands, the mere faot® 
that he repents of the agreement and that his son 8 
apply to contest the suit brought with the object o^ 
enforcing the agreement, raise a presumption that 
the agreement is an improvident oae. [p. dll, col. lj 

The mere existence of an antecedent secured debt 
cannot of itself justify the father in alienating 
practically the whole of the immoveable property 
belonging to himself and his sons if the debt can be 
discharged by alienating only a part of the property, 
[p. 311, col. 1 ] 

An alienation of joint family property effeoted by 
the concerted action of the adult members of the 
family, raises a presumption in favour of the aliena¬ 
tion having been made for real family necessity, 
[p HI >, col 2] 

Where the father enters into an improvident trans¬ 
action to rid himself of his immediate embarrasments 
without due regard to the necessities of the case and 
the interests of the minor members of the undivided 
family, the vendee must be held to have taken the 
risk involved therein [p 314, col 1.] 

Per Piggott, J .—In a suit to avoid alienation in 
which no relief for possession is asked, a formal 
decree directing the plaintiff to be restored to 
possession, whether conditional or otherwise, cannot 
and ought not to be passed, [p. 313, col I ] 

Per Walsh, /.—When an Appellate Court is seized 
of the whole matter, it should not hesitate to pass 
such orders as are necessary to terminate the contro¬ 
versy and to do justice between the parties. 
Consequently in a suit by sons to avoid alienation 
made by the father, although noreliefas to possession 
may be claimed, it is not incompetent for the High 
Court ou appeal to decree possession to them, 
[p. 314. col. 1.] 

First appeal from the decision of the 
Second Additional Subordinate Judge, 
Jaunpar, dated the 19th of March 1919. 

Dr. S. M. Sulaiman and Mr, Abu Alt, for 
the Appellants. 

Dr. Surendra Nath Sen , Messrs. EarU 
bant Sahai and Shiva Pratad Sinha , for the 
Respondents. 

JUDGMENT. 

P«OGOTT, J.—-In this 03se, Govind Das 
and five others, being 6 ont of the 7 sons 
of Gopal Dae, sued to avoid an alienation 
of joint family property made by their 
father, Gopal Das. The defendants were 
the vendees under a sale deed of the let 
of November 1917 together with Gopal 
Das himself and another son of h>s 
by name Debi Das who had refused to 
join in the suit. Throe of the plaintiffs 
ware mincrj od the da e of the institution 
of the suit. The plain issue in the 
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was, o! coarse, the question of legal necea* 
eifcy for the sales but it arises io a pe¬ 
culiar form and complicated by the result 
of a previous litigation. The sale deed above 
referred to wis not voluntarily exeouted 
by Gopal Dae. It was imposed upon him 
by a decree of Court in a suit for spe- 
ci6o peiformance of an agreement dated 
3rd Septemher, 1912. The position, there¬ 
fore, is that Gopal Das, as the father 
and manager of a joint undivided Hindu 
family, entered into an agreement to sell 
joint family property in bis hands (it 
may he noted further that the agreement 
•overed the whole, or practioally the 
whole, of the immoveable property belong* 
ing to the family) and repented of this 
agreement, hut was compelled to execate 
the deed of transfer by desree of Court. 
This desree was obtained in a suit 
which came up to this Court as First 
Appeal No. 177 of 1917, decided ou the 
6 th of Marab 1919, The suit as brought 
was a peanliar one. The plaintiffs not 
merely claimed specific performance of the 
agreement of September the 3rd 1912, 
but they joined with this claim one for 
onsequential relief by delivery of aataal 
poseesston over the property in respeat of 
whiah a conveyance was to be executed 
by dearee of Court. There has been some 
argument before us as to whether such 
a suit would be maintainable at all, but 
1 do not propose to disoass this question 
as it has no real bearing on the result 
of the present appeal. The point whiah 
requires to be notiaed is the aonsequenaes 
which followed from the frame of that 
suit, especially in the execution department. 
The Trial Court very properly, in my 
opinion, held that, whether a suit so 
framed were maintainable or not, it aertainly 
aouid not be effectively tried without 
making tfce sons of Gopal Das parties as 
defendants. The then plaintiffs were offer¬ 
ed an opportunity of impleading the 
sons of Gop*l Das and deliberately 
dealined to avail themselves of the same. 
It has been pointed out that the reason 
for their action probably was that the 
ouit, regarded purely as one for apeoifia 
performance, would have been barred by 
limitation as against the eons of Gopal 
Das before the Court’s order, which virtu¬ 
ally directed them to be impleaded, could 


be complied * with. However, the Court 
eventually determined to proceed witfe thjB 
trial of the suit as against Gopal Das 
alone. This procedure was virtually sanc¬ 
tioned and endorsed by a Bench of this 
Court before whiah the matter came in 
appeal but an examination of the record 
shows beyond doubt that this was only 
done npon the understanding that the 
suit was limited to the question whether 
Gopal Das should or should not be com¬ 
pelled to execute a formal conveyance in 
accordance with the agreement of Sep- 
her the 3rd 1912. No doubt, issues had 
been framed by the Trial Court orveriog 
the whole matter in aontroveroy, bu v , from 

the moment that the plaintiffs dealined to 

• • 

implead the eons of Gopal Dap, the only 
questions which remained for determina¬ 
tion were whether Gopal Das had, in fact, 
entered into the alleged agreement and 
whether he should, in that suit, be com¬ 
pelled to execute a formal conveyance in 
accordance with the agreement without 
prejudice to any right which his sons might 
have of challenging either the conveyance 
or agreement out of which it arose. The 
view taken by the Trial Court is sufficient¬ 
ly expressed in the decree actually framed, 
whiah was a mere declaration that the 
plaintiffs were entitled to specific perform¬ 
ance of the contract to sail. The 
appeal preferred against this decree waa 
filed in this Court on the 14th of May 
1917, In the meantime, however, the 
plaintiffs had gone to the Trial Court 
with an application for amendment of the 
decree. This application, unfortunately, 
came before the successor of the Subor¬ 
dinate Judge who had delivered tbe 
judgment in the suit and signed the decree 
as originally framed. His successor waa 
apparently impressed with tbe fact that 
the decree, as framed, did not carry out 
the operative portion of the jadgraent, 
according to which the sait (as brought) 
was decreed. He accordingly amended 
the decree under an order of the 12th 
of May 1917 by the addifion of words 
which allowed the plaintiff’s olaim for 
delivery of possession over the property 
specified at the foot of the plaint. The 
appeal to this Court was filed in apparent 
ignorance of this amendment two days 
after the amendment had been madei 
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It was, in fact, filed noon a copy of the 
decree as unamended and was dealt with 
by this Court noon that basis. The learn¬ 
ed Judge* who decided the appeal were 
dearly of opinion that they were deter* 
mining nothing which could, in any way, 
affe«t or prejudice the rights of the Bone 
of Gopal Das. They same to the contlu- 
aiOD' that, under the oinomstanoe*, the 
desree which they had before them, that 
is to say, the desree directing specific 
performance of the sontrast of the 3rd 
September 1912, had rightly been passed 
as against Gopal Dae. They expresly 
reserved the right of the sons of Gopal 
Das to challenge the effeet of this aliena¬ 
tion upon their interests. The latter had 
already done so by means of the present 
suit, instituted on the 6th of September, 
19Ii. The fact that one of the sons 
declined to join in the suit is of no legal 
importance- So far as we can gather 
from the record, the trnth seems to be 
that Gopal Das had, while the dispute 
between him and his transferees was 
pending, granted a lease of a sub¬ 
stantial portion of the property covered 
by Ihe agreement of the 3rd of September 
1912 on favourable terms to his sod, 
Debi Das. The transferees have virtually 
booght off Debi Das by agreeing not to 
contest this lease. 

The plaint, in the present suit, was 
ameoded after the decree of the Trial 
Court in the suit for specific performance 
had been passed, bat, in the meantime, 
and, thereafter, proceedings in execution 
of that decree continued A formal sale- 
deed was executed under orders of the 
Ooart on the 1st of November 1917. 
Oae of the points in issue had been the 
price for which the property was te be 
conveyed. This was fixed b/ the Trial 

Court at Rs. 22,503-10-10 and this find¬ 
ing was affirmed on appeal. Tne decree 
dil not, however, direct that the whole of 
this money should be paid over to Gopal 
Dis. On the contrary, there was a direc¬ 
tion that the vendees, upon execution of 
the conveyance, were permitted to retain 
in their own hands so mnoh money as 
might snffiie to pay off a mortgage on the 
property in suit, dated the 10th of July, 
ly09, executed by Gopal Dai and those 
of bid sons, who had, on that date, attained 


majority, in favour of one Manik Oh and. 
The vendees waited until the • 4th of 
Seotember 1919 when they deposited in 
Conrt the amount of money sufficient to 
pay cff this mortgage. We have been 
informed in argument that they were 
subsequently compelled to increase the 
amount of their deposit, that the total 
sum deposited by them amounted 
eventually to more than Rs 23,700 and 
that they have actnally paid off Manik 
Ohand. In saying this, we are, to some 
extent, travelling beyond the record before 
ns, bat what we do know is that the 
vendees did proceed to fake out execu¬ 
tion of their detree as amended and 
obtained from tbe Execution Court, on the 
2ith of January 1918 formal delivery of 
possession over all the property covered 
by the decree. It seems to me very 
muoh open to question whether, under 
the circumstances, the sons of Gipal Das 
would not have been well advised in 

treating that delivery of possession as 
one whish coaid not affect their rights 
in any way. As a mattar of fact, they 
submitted to the process of the Court 
and accepted the position that they bad been 
actually ejected, along with their father, 
on the *4$h of January 1918. They 
elected to come before the Execution Court 
with a petition purporting to be under 
O. XXr. r. 100 of the Civil Procedure 
Code, That is to cay, they represented 
themselves as persons other than the 
judgment-debtor who had been dispossess¬ 
ed of immoveable propsrty by the holder 
of a decree for the possession of such 
property and they asked the Court to 
restore them to possession at hast to the 
extent of the shares in the property in 
question which would have fallen to them 
on a partition between themselves and 
their father. This application had a very 
curious history, It was pending in the 
Execution Court when one of the decree- 
holder*, by name SifcaJ, died. The Court 
thereupon held that there existed no 
machinery under the Code of Civil Pro* 
cedure by whish the legal representatives 
of Sital could be brought upon the record, 
that the application under 0. XXf v 
ICO.c utd not be further proceeded with 
and it was acoordiQuly rejected. Wo 
have - before us, oonneoted- with jh.a 
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present appeal, an application in revision 
against that order of the Execution Court. 

I hava gone into this matter in such 
detail because I think one of the poio*s 
before us for consideration is whether 
the decree in the present suit tau, or 
ought to be, framed in euoh a manner 
as to rectify the error which the Execu¬ 
tion Court undoubtedly committed when 
it rejected the application under 0. 
XXI, r. 100, on the grounds on which 
it did so rejeofe it. It is obviour, more- 
over, that in any decree, which we may 
now paBB on this appeal, we must take 
account of the faet that the vendees 
under the sale-deed of November the 
1st 1917, bad right ly cr wrongly, (and 
as I think wrongly) been plated m actual 
possession of the disputed property under 
their decree as amended. 

In tl e light of the fasts already stated, 
it is now necessary to come bask to the 
one essential question in hsue in this ap 
peal, namely, whether there was legal 
necessity either for the rale deed of 
November the 1st 19.7, or for the agree¬ 
ment of September tte 3rd, 1912, eo as 
to make either or both of these trans¬ 
actions binding upon the sons of Qopal 
Das. 

Before, however, 1 can consider this 
question in its simplicity, it seems neces¬ 
sary to refer to one other point about which 
there has been considerable controversy. 
The agreement of September the 3rd 1*12 
was of a peculiar nature in (hat it did tot 
provide for tbe sale of the property con¬ 
cerned at a fixed and ascertaited pr-ce, but 
at a price to be ascertained thereafter with 
reference to the profits of tbe propeity con¬ 
cerned. 1 have already sta'ed that this 

price was eventually fixed at Rs. 22,503 1040. 
Tbe appellants before us have contended that 
one of tbe questions left open to them in 
the present suit was to claim a fresh finding 
npon this maVter of price and there has 
been a gncd deal of argument before us on tbe 
point. When the question was dealt with by 
the Bench of this Court in First Appeal 
No, 177 of 1917, tbe learned Judge held that 
the price must be fixed with reference lo 
the profits as they stood on the date of tbe 
agreement for sale. They bmahed aside, 
on this ground, the contention of tbe sons 
of Qopal Das that there bad b:eu a Babaian* 
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tial increase in tbe value of the property 
since the date of the contract. On a review 
of the evidenoe adduced m the present suit r 
1 do not think it san be said thatr tbe 
plaintiffs, the cons of Gropal Das, have made 
out any case against the finding arrived at 
in the former suit which fixed tbe prioe 
payable under the agreement of September 
tbe 3rd 19i2 calculated upon tbe pro6ts as 
they then stood, at (he sum already men¬ 
tioned. A more difficult question is whether 
there has, in fact, been substantial increase 
in the profits since that date, and whether 
any socoant can be taken of this increase in 
tbe present suit. The Court below has come 
to tbe conclusion that tbe increase, apparent 
upon an inspection of tbe village paper*, is 
purely fiotitious, created by means of dishonest 
machinations on the part of Gopal Dae,, or 
of bie sod, Gobind Da°, for the purpose of the 
present litigation. The question really turns 
on tbe value to be attached to the evidence 
given by tbe Patwari Bdbadar Lai. This 
remarkable witness had made a deposition 
in one sense on the 8th of December 19l6 
in tbe former litigation, and he made a 
deposition in a very different sense in the 
present suit on the 17th of February 1919. 
Tbe learned Subordinate Judge says that 
the man is a shameless liar and that no 
reliance can be plaeed either upon bis 
evidence or upou tbe papers prepared by 
him. 1 entirely agree that Bahadur Lai is 
an untrustworthy witness, but it does not 
follow that he was speaking the truth in 
19 j 9 and swearing falsely iD 1916, Where 
he has chosen to contradict himself, I am 
disposed to believe tbe evidence of his own 
papers against himself. According to those 
papers, tbe rent roll of tbe principal village 
in »ait k ad arisen between 1318 (or (3201 
Fasli from Rr. 1,324 to Rs. 1,646 in 1323 

Fa*li. On the whole and after arguments 
making due allowance for the arguments to 
the contrary set forth in tbe judgment under 
appeal, I think there had been a real increase 
in the annual income of tbe property in suit 
between the date of tbe agreement for sale 
and that of tbe conveyance executed on the 
let of November 1917. The precise extent 
of that increaie is diffiealfc to estimate and 1 
do not think a precise eiti>nate is necessary 
for tbe determination of this apoeal. Toe 
prioe fixed according to the agreemeat of 

September the 3rd 1912 works oat at a j 
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little over 22 years' purchase on the net 
annual profit*. I sh mid be prepared to hold - 
on the evidence that the increase in the 
annual profits after the date of the agreement 
amounted to approximately that shown in 
the Patwari's papers, that is to say, to about 
Rs. 322 annually. This would mean an 
increase of something over Rs. 7,000 in the 
sale price, according to the terms of the 
agreement. 

'This consideration, however, does not 
seam to me to affect the result of the present 
appeal, exoapt ia so far as ib has a hairing 
on the question of the binding effect upon 
the sons of Gopal Di3, of a sale-de3d 
executed by their father under compulsion in 
pursnancs of an improvident agreement of 
which he had himself repeated. The mere facte 
that be himself repented of it, and that bis 
sons begged to be allowed to content the 
suit brought with the objeit of enforcing it, 
serve in my opinion, to raise a considerable 
presumption that the agreement was an 
improvident one. The main objeit of the 
transaction was to pay off a mortgage-deed 
in favour of Manik Uhaod, a document the 
terms of which I shall have to coasider 
further. For the present, it is saffiiieot to 
say that a sum of aomethi-’g leas than 
Rs. 14, 00 wonld have bsen saffiiieot to pay 
off Manik Ohand in the month of Ssptember 
1912 and that the existence of the antece¬ 
dent debt cannot of itself be regarded as 
justifying Gooal Das, the father and manager 
of joint undivided ainda family, io parting 
with practically the whole of the immoveable 
property belonging to himself and hie sms 
for a sum of R’. 22,530 and odd. In the 
Court bslow, a great deal was said about 
other purposes for which the family may 
posftibly have required money in the month 
of September 19i2. Oae suggestion is tha^, 
according to the eviience of the plaintiff, 
Govind Das himself, the family was living 
beyond its means or, at any rate. wa9 spend¬ 
ing more than the income derivable from 
its immoveabli property, eo that presumably, 
money was required to most the mere ordi¬ 
nary expenses of the family. I do not think 
this point is at all madd out but, even 
if it were, an obvious rejoinder would be 
that, under the circumstance*, the fir*t duty 
of the family, and of the fatner as manager 
of the fami'y, would be to ees whetoer cha 
difficulty ooali not be met by s?ms curtail¬ 


ment of expenditure. It was suggested 
farther that Gopal D*a require! money for 
the purposes of a joint family business. If 
he did, he csrtaif ly never gob any. In the 
events which have occurred, the consideration 
which has actually passed to Gopal Das and 
his family has been the extinguishing of the 
mortgage in favour of Mimk C hand, assum¬ 
ing, of course/ that this mortgage has been 
extinguished, and that the transactions which 
have takm placs have not merely operated 
to transfer the mortgagee right from Manik 
Ohand to the defendants respondents. The 
only other payments made to Gopal Das 
have been a sum of Rs. 500 paid as earnest 
money and a small payment of Rs. 189*12*6 
eventually made by the vande9« in the course 
of their proceedings in execution of their 
decree. With regard to these small sums, 
there seems to me literally no evidence that 
the money was taken by Gopal Das for 
any purpose which would be binding on bis 
sons, or that his sons have benefited by the 
money. 

The question of legal nec9ssity, therefore, 
resolves itself ioto a consideration of the 
terms of the mortgage in favour of Manik 
Cband, the consiieration fo? that alieoatim 
of joint family property' and the benefit 
derived by the son^, on the as3umotnn that 
this mortgage will bs finally extinguished 
as a result of the transactions culminating 
in and iocladiog the fiaal decres to be 
passed in the present suit. Esre the res- 
pondeots are, up to a certain poiot, in a 
etrmg position. The mortgage iofavmrof 
Manik Ohand was executed on the lOsh of 
July 1919 Dot only by Gopal Das himself 
but bv four of hissom, the pliiatiff-i, Givind 
Das, Blagwan Das and Kishun Das and the 
defendant Dabi Das. We have, therefore, 
an alienation of joint family property effected 
by the concerned action of all those members 
of iha joint family who bad attained majo- 
rity a r - the time. Tnere is a very considerable 
presumption in favour of snch an alienation 
having been made f ir real fanily necesfei y. 
Tne terms of the document itself specially 
when read in connection with the evidenca 
given by the plaintiff, Govind Die, in Ihd 
present auH, tend strongly in the earns 
d recbion. I think we are bound to hold 
that, as regard* the principal roonay ac any 
rate, amounting »o Rs. 10,,03 dus to <J 2 
obtained from Manik Chaad aad.r uia 
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mortgage, there wae legal necessity sufficient 
to make the transaction binding, not only 
upon the executants, bat upon those 
boob of Go pal Das who were minors at that 
time and have not yet attained majority. The 
only question wbiih ean be seriously argued 
'ii whether there was legal necessity for 
raieing money at the rate of interest specified 
in the deed. That rate was 84 per sent, per 
annum, oompoandahle with six monthly 
rests ; but there was a penalty clause under 
which the rate could be increased to 9 per 
cent, per annum, s r milarly compoundable in 
the event of default in the regular payment 
of interest. Manik Ohand’s semrity was 
excellent, for there oan be no doubt that, at 
the time of the mortgage, the valu9 of the 
property involved was at least doable the 
eum secured by the mortgage. As regards 
the stipulated rates of interest, therefore, the 
transaction looks, upon the face of it, an 
improvident one. I very much doubt whe¬ 
ther the penalty clause by which the rate of 
interest could bs raised to 9 per cent, would, 
in any event, be enforced by the Courts. The 
concurrence of the adult sons of Gopal Das 
in the transaction is, no doubt, an important 
consideration, but, as regards this particular 
question of the rate of interest, it is a good 
deal disconnted by the f&ot that their ages in 
the year 1£09 varied from 25 to (sic) years. 
The transaction most, in the mam, have been 
arranged by Gopal Das, and the concur- 
reDoe of these yonngmen being obtained in 
order lo strengthen the position of the mort¬ 
gagee. We have to consider the rights of 
the minor plaintiffs, and, looking at the 
matter from their point of view, it seems to 
me that it is clearly open to the Court to 
consider this question, whether, admitting 
that there was legal necessity for raising a 
loan of Es. 10,500, it was really necessary 
for Gopal Das and his adult sons to have 
borrowed the money on such onerous terms 
as to interest. If this were a suit by which 
Manik Oband was seeking to enforce the 
terms of the mortgage as against Gopal Das 
and all his sons, I am confident that it would 
be the duty of the Court to re consider this 
question of interest. The proper finding in 
each a suit would, in my opinion, bs that 
the minor sons we^e bound to the extent 
of the principal of the loan and the rate 
' of interest of 8 {. per cent, per annum, which 
1 is not a paitimUrly unreasonable rate under 
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the circumstances if it be treated as simple 

iatsr3st. I am dearly of ooiuion that the 
mir»r svn eiall not In blind by the 
penalty danse io the deed, and I do not 
think that they onght to be bound by the 
chase providing that the iaterest, even 
at its original rate, should be comp laudable 
with six monthly re its. I do not see why 
the i«sae in the present suit ehoald be 
dealt with on any different basis than would 
have b'en the case if this wire % siii hy 
Manik Ohnnd to enforce his mortgage. My 
finding, therefore, is that legal necessity f ir 
the alienation in suit is proysd to the 
extent of the principal sum of Ri. 10,503 
with simole interest at the rate of Si per cant, 
per annum. 

The next question is how long ehoald 
this interest continue to ran and, ia my 
opinion, this .admits of a very dear and 
positive answer. On the Is 1 ; of November 
1917 when the respondents obtained the 
formal conyiyams of the onpert; in suit 
under th) orders of the Court, they beov ns 
liable then and there to pay off Manik 
Ohand. They had no right in equity to 
continue to allow Manik Chandra mortgage to 
run and to pile up ompound intereV, or any 
interest at all, against the property in '-mit. 

I hold, therefore, that this interest at S\ oer 
cent, per annum, should ruu from the date 
of Manik Chand’s mortgage, the 10"h of 
July 190 \ to the 1st of November ]i917 and 
no farther. 

There remains only the question of the 
form of decree to be drawa uo to give 
effeob to these findings, it the respondents 
had never obtained possession of the mart* 
gaged property, the position would be simple, 

A declaration would require to be drawn up 
to the effect that the plaintiffs are bound by 
the alienation sought to be impagaed in 
this suit to the extent of a cousileration of 
R» 1 ',500 plus interest at an a 3 <nrtain*d 
rite aid for the period sperfiil Tae ques¬ 
tion is oimplicated by the fait that the 
responleats are in possession of the mort¬ 
gage! property and, by the farther quesiiia 
whether this possesion can ba interfered 
with, either by any dsoree passed in the 
present suit, or by any orders passed oa the 
petition of revision which is also before 
us. I am satisfied that, on the frame of 
the present suit, in which no relief for 

possession has ew bm a formal 
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decree directing the plaintiffs to be restored 
to possession, whether eonditional or other¬ 
wise, eannot and ought not to be passed, I 
am also of opinion that we ought not, 
under the sircnmstanoes, to interfere in 
revision with the proceedings taken by the 
Execution Oonrt. What the equities of the 
case really demand is that the respondents, the 
vendee nnder the sale-deed of November 
the 1st 1919, should continue to enpythe 
possession which they have obtained (no 
matter how), until they have been paid off 
the sura now ascertained to be eqiifcably 
due to them from the plaintiffs, either oat 
of the usufruot of the property, or by pay¬ 
ment of the ascertained earn into Oonrt, 
or by combination of the two methods. They 
are, undoubtedly, liable to amount to the 
plaintiffs for the annual profits of the prop¬ 
erty in snifc from the date on whish they 
obtained possession in exesntion of their 
decree which date appears, from the record 
of the execution case, to be the 20th of 
January 19 i 8 and, as there is no interest 
running in their favour, after the 1st of 
November 19i7, the whole of the net profits 
enjoyed by them must be applied in reduc- 
tion of the debt found to be equitably due in 
favour of the plaintiffs, I think it is clsarly 
impossible for u J , on the materials on the 
resord, to ascertain what profits the respond¬ 
ents have been enjoying from the mon h 
of January 1918 onwards, still le9S what 
profits they may enjoy hereafter before 
the plaintiffs can make good the balance of 
the Bum equitably due from them, It is 
even possible that the plaintiffs may elect 
to allow the respondents to sontinue iu pos¬ 
session until the whole of the ascertained 
liability is paid out of the usufruct, The 
object in view would, in my opinion, be 
effected by granting the plaint f?s a declara¬ 
tory decree in the following terras That 
the plaintiffs are not bound by the agree¬ 
ment entered into by Gopal Das on the 3rd 
of September 1912 or by the sale-dead 
of Novembsr, the 1st 1917, executed in pur¬ 
suance of that agreement under the orders 
of the Court or by any of the prcciediogs 
in Suit No. 85 of 1915 in the Court oi tho 
Subordinate Judge of Jaunpuj between 
Sital and Ram Oharan plaiutiiia and Gopal 
Das defendant, terminating in the decree 
of this Court in First Appeal No. ll'i of 1917, 
except in so far that the plaintiff are liable 


to make good to the respondent Ram 
Charan and the legal representatives of 
the deceased respondents Sital, a sum of 
Rs. 10,500 with simple interest at per 
cent, per annum calculated from the lOfch 
of July 190 9 to the 1st of November 
1917 bat no further. That the said Ram 
Charan and the legal representatives of 
Sital are liable to account to the plaintiffs 
for the net profits of the property in snit 
from the 24th of Janaary, 1918, or sneh 
other date as they obtained possession over 
that property in execution of the decree 
passed in Suit No. 85 of 1916, and that the 
plaintiffs appellants are entitled to recover 
possession of the said property on any date 
on which the 8am declared to be due from 
them has been satisfied either out of the 
usufraot of the property, or by deposit in 
Court for the benefit of the above-mentioned 
respondents of the entire balance due to 
them after deducting the profits enjoyed 
by them np to the date. I think the plaintiffs 
should be regarded as having succeeded in 
this suit roughly to the extent of the differ¬ 
ence between the sum of Rs. 22,500 for 
which specific performance of the contract 
of sale was ordered, and the sum of about 
R 9 .17,500 which will be due from them on 
account of principal and interest on Manik 
Ohand’s mortgage under theterms of the decree 
proposed. For purposes of calculating costs, 
it is not necessary to work onb these figures 
with greater accuracy ; the plaintiffs may be 
regarded as having succeeded in the propor¬ 
tion of Rs. 5,000 (6uao9ss) to Rs. 17,500 
(failure), and the parties should be directed 
to pay and receive costs in both Courts in 
proportion to failure and success, costs in 
this Court to inclade fees on ths higher 
scale. 1 would, therefore, setting aside the 
decree of the Court below, grant the plaint¬ 
iffs a decree for a declaration in the terms 
set forth above with the aboye order as 
to 0 ~ 8 'B. 

Walsb, J.—1 agree. To the extent to 
which legal necessity can bo established for 
the original mortgage o£ 19J9, which way 
indeed disputsd in so far as tha'primipal is 
concerned, and for the deb; arising therefrouo, 
the plaintiffs who aro entitled to havo this 
agreement for sale oo‘; aside, ought to do 
equity by discharging *ho dabt. I rogivd ij 
as unfortunate thib ihio Court, whoa taj 
mattgc way opsn for decision in tho s vb 
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for speo'fic r performan*e, did not insistf upon 
the sons being made parties, instead of: 
affirming a barren dearee which it seemed 
to recognize would be worthless, and thereby 
postponing the real controversy to a later 
date with the inevitable result of producing 
the present litigation in wbieh the suit has 
only just been instituted, with all the 
complications which have necessarily ensued 
from the lapse of time ard supervening 
events. As regards the rate and the com 
pound' nature of the interest, it is dear that, 
having regard to the nature of the security, 
no legal necessity existed for these. The 
father did what rainy men in difficulties do, 
namely, entered ioto an improvident transac- 
tion to lid himself of his immediate embar- 
ratin'nt, without due regard to the neoes 
sities of the case and the intere ts of the 
minor members of the family, and the 
purchaser must be held, on princi Is, to have 
taken such risk as was invdved in the 
transaction into which he entered. I adhere 
to the view expressed in Padam Singh. v. 
Bam Bap (1) to which decision I was a party, 
as to the effect of an improvident rate of 
interest in such a case. I do not see why 
when an Appellate Conrt is seised of the 
whole matter, as in this case, it should 
hold itself prevented from making such 
orders as are ceceieaiy to terminate the 
controversy and to do justice between tho 
parties, and wby it is not competent to ns 
now to decree that possession to the sons of 
whioh they have wrongfally bsen deprived, 
subject to their doing equity by discharging 
the antecedent debt which alone coold bQpoort 
the transaction It seems to me that much 
of the delay, complioUion aDd superabundance 
of litigation in India is due to the timi lity 
of the Courts in not making final orders 
which will have the effec; of patting an 
end to the questions between the parties 
when they are teised of the whole matter, 
bat 1 do not dissent from the order proposed. 

„ . Order accordingly. 

(1) 36 Ind. Cw. 217; 14 A. L. J. 772. 


NAGPUR JUDICIAL COMMISSIONERS 

COURT. 

Sicond Civil Appcal No. 229.B of 1921, 

July 20, 1922. 

Present: —Mr. Predeaax, A. J. 0. 
TRIMBAK— Dxfxndant No. 2—AfpgLLAKT 

verstu 

GANESH AND OTHER‘ — PLAINTIFFS NOS. 1 TQ 

5 and D'FR*»*nt No. I—Re poxnint*. 

Evidence Act (l of 187 *i) t m 11, 13, 32 (2*— Docu¬ 
ments containing recitals as to boundaries , admissi¬ 
bility of-Perscms making them alive and testifying to 
them—Documents, admissibility of f whether affected. 

Documents not inter partes containing recitals as 
to boundaries and throwing light on the question of 
the ownership of the property in suit, are not ad¬ 
missible under section 11 or section 13 of the Evi¬ 
dence Aofc, but are admissible under seotion 32 (2) 
of that Aot, The mere faot that the persons con : 
cerned in the transactions are alive and aotiially 
testify to them, would not render such document* 
inadmissible, [p. 315, col 2.] 

Appeal from the decree of the Additional 
District Judge, Akola, dated the 18tb April 
1921, iD Civil Appeal No. 239 of 1920. 

Mr. K. K. Qandhe, for tbe Appellant. 

Mr. D. T . A# angalmurti, for thr Respondent. 

JUDGMENT.—This soit relates to a 
house situated at Rieod. The first plaintiff 
and the firbt defendant are real brothers and 
it is the plaintiffs’ contention that tbe house 
is their ancestral property. The father died 
in 1206 and the brothers then separated, 
fields beiug divided but the home remain* 
ing joint. The plaintiffs now sue for parti¬ 
tion and possession of their half share in 
the house. 

The case proceeded ex parte against tbe 
first defendant, but • tbe reoond defendant 
contested tbe suit, claiming the house as 
hie own, defendant No. 1 being his tenant, 
The Trial Court found in defendant No. 2’s 
favour and dismirsed the suit, On appeal 
tbe snit has been decreed. 

Only the first and second grounds in the 
memorandum of appeal to this Court have 
been argued. There is no force in tbe fir« 
ground. The document referred to therein 
is Exhibit A-4, and evidence was taken on 
this Exhibit in tbe Trial Conrt. I do not 
think, therefore, that there is anything m 

tbiB objection. , _ 

Tbe teccnd gronnd of tbe memorandum 
relates to Exhibit A-4 and Exhibit P*a, 
tbe first being a mortgage and the second a 
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sale-deed; executed by and to favour o! 
parsons who ara not parties to this gait. 
The home in suit i% shown as a boundary 
in these documents and as belonging to the 
father of the first plaintiff and of the de 
fendanfc No‘. 1. It is eontended that, recitals 
of boundaries of lands in documents between 
third parties are not admissible in evidence. 
The decisions on this point are somewhat 
for. flitting. It was held in Dwarka Nath v. 
hukundu Lai Ohowdhury (1) that docnments, 
thongh not inter paries, containing reaitale 
that a particular site belonged to a particular 
person were admissible in evidence, though 
each entri'S may not be annclusive or bind¬ 
ing evidenae and may be very weak evidence, 
Or even of no weight at all. They were 
held admissible either nnder seo'ion l 1 ( b) 
or section 13 of tbe Evidence Act. A differ* 
ent view is, however, taken in another 
decision of tbe same High Oonrt, namely, in 
Abdullah v. Eunja Beh ri Lai (2* which dis¬ 
tinctly bolds that snch doc aments are Dot 
relevant either under section II or section 13 of 
the Evidence Act. In Abdullah v. Runja Rehari 
Lai (2) by the same Court reported at page 
253 of j6 Calcutta Weekly Notes it is decid¬ 
ed that recitals of boundaries in deeds of sales 
and mortgages executed by owners of ad* 
joining plots of Ipnd and describing tbe 
disputed land as the tenanted land of the 
defendants or their predecessors were rele¬ 
vant under section 32 (3) of tbe Evideooe 
Act, tbongh not nnder section 32 (2) or 11, or 
13 of that Act. in Daddapineni Narayunappo, 
In re (3) a Single .lodge bald that a recital 
in a document dealing with neighbouring 
land that the land in question belonged to 
the plaintiff was not legal eviieDca. Nor 
was it admissible nnder section 32 (2) of tbe 
Evidence Act. And two Judges of tbe sime 
High Court differed in Soripalli Venkata- 
rayagnpila Br.u v. Fota Narasoyyi (4). In 
Abdul Ali v. Syed Re>an Ali (5) it was held 
that such recitals were inadmissible in evi¬ 
dence against a party who was a otranger to 


" (l) 5 0. L. J. 65. 

(2) 12 Ind. Cm. U9j U 0. L. J. 467; 10 0. W.N, 
252. 

(8) 8 Ind. Cai. 2c8 ; (1910) M W. N. 608; 9 M. L. 
T. 91 

(41*20 Ind. Cac. 747; (1914) M. W. N. 779. 
v (6j 21 lad, 616; 19 C, W. N. 408. 
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them and that the ruling as to the admissi¬ 
bility of the documents in Dwarka Nath v. 
Mukundu Lil Ohowdhury (1) was obiter. In 
a r«eont case of Soroi Kumar Acha ri 
v. Umed Ali Howlaiar (6) it is decided 
that recitals of boundaries of other lands 
in documents between third parties are not 
admissible in evidence. Against this view 
it was held in Nntwar v. Alkhu (7) that 
snob document i<* admissible in evidence 
nnder section 32 ( b) of the Evidenoe Act, 
and the same view was adopted in lmrit 
Ohamir v, Sridhar Panday (8) in Ningawa 
v. Bharmappa (9) and in Bnji bibi v. 
Aga Khan (i0). The weight of authority, 
therefore, seems to be that snch documents 
containing reci ale a i to boundaries are not 
admissilh under section ll or sestion 13 
pf the EviJeuos Act, but are admis ible 
under section 32, clause (2), of that Act. 
It i?, however, con eoded that the two docu¬ 
ments objected to in the present case oannot 
fall within tbe provisions of section 32 (2), 
because tbe persons connected with the two 
transactions are still alive and have in fact 
been examined as witnesses. This is so, 
but it stands to reason that, if the docu¬ 
ments containing suih recitals would be 
relevant evidence, if those persons were 
dead, or coaid not be found, or had become 
incapable of giving evidence, or their attend- 
■ance could not be procured without an 
amount of delay or expense whiob, under 
the circomstantes of the case, appears un¬ 
reasonable, they are relevant if testified to 
by persoos csno9rned in tbe transaction?. 
They have, theretore, been rightly admitted 
in the present case. 

. It is dear that, as the documents have 
been rightly admitted in evidence, the finding 
of the lower Appellate Oourt b*sed on these 
documents and oral testimony cannot be 
challenged in this Court, for there is nothing 
to viiiace tbe finding that the boasc was 
the joint property of the two brothers and 
that the plaintiffs are, therefore, entitled 
to the deoree they seek. 


(6) 03 Ind. Cta, 95 35 0. L. J. 19; 25 C. W, N. 

102 .'. 

(7) 18 Ind. <’ac. 76 2; Ll A. L. J. 13). 

(8) H Ind. Jaa. 120; 17 0. W. S. 108; 15 C. L J. 7, 
I9j 23 B. 03; Li Ind. Deo. (n. s./ 42, 

(10; 2 lad. Cas. 874; ll Bom* L. H, 40 i at p, - 402 , . 
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The result ib, that this appgal fails and 
ia dismissed with losta. The appellant will 
pay the respondents’ costs, 

w. o. A, iv, H. 

Appeal dismiued , 


PATNA HIGH COURT. 

In the matter of Coubt Fie in Second Oivu 
Appeal No. ... of 1922. 

August 1, 1922. 

Present :—Sir Dawmn Millar, Kt., 

Chief Justice, and Justice Sir B. K. 

Mullick, Kt. 

Babu R4M SEKHAR PRASAD SINGH 

AND 0THJR8 —DeFANDANTI—APPILLANTS 

venui 


O. w. N. 591; 40 0. 245, Brij Krishna Las t. Marl 
Rai, 5*3 Ind. Cas. 310 t 4 P. L. J. 7J8, relied on, 

Tn the absence of rule8 framed under the Suit! 
Valuation Act for the value of an interest in land 
which is the subject-matter of a suit under section 7, 
clause iv of the Court Pees Act, the value of the 
suit is the value of the subject-matter of the relief, 
that is to say, the raoDey value of the loss which 
the plaintiff apprehends [p. 3 9, ool. 2 ] 

The words '‘confirmation of possession" mean and 
inolnde a prayer for recovery of possession if the 
Court thinks the plaintiff is out of possession, and 
is, therefore, consequential relief within the 
meaning of section 7 (tv (c of the Court Fees Aot, 
[p 3'7, ool 2: p 118, col, 1.] 

Bohurooni*sa Bibi v Kureemoonitsa Khatoon, 19 W, 
R. 18, Jhumak Kamii v Debu Lai Singh , 0 Ind Cas. 
898: 22C. L, J. 41 ft, Dina Rath Das v. Rama Nath Das, 
84 Ind. f’as. 702: 23 C. L. K 501, relied on. 

Parathayiv . Santumani, 16 M. 29»; 5 Ind Dec. 
(N. s.) 550, Btmiya hlavali v. Minammal, 2< Af. 490; 
JOM. L. J. 240: 8 Ind. Deo. <N. s > 744, Vachhani 
Keshabhai v. Vachhani Nanbha Bavaji, 1 Ind. Cas, 
10b; 34 B 307; 11 Bom. L. B. ?0: 6 M. L. T 230; 
Dayaram Jagjivan v. Qordhandas Dayaram, 31 B. 73* 

8 Bom. L. R. 886, 8underabai j. Collector of 
Belgaum, 52 Ind. Cas. 897; 44 B. 370; (1919) M. W, 
N. 264; 23 0. W. N. 7.-3* 21 Bom. L. R. 1149; 40 I.A, 
16 i P. 0 >. Barru v. Lachhman t 22 Ind. Cas. 60 4; 228 

P. W. R. 191*;111 P a 191** 2* P. L. R. 1914, Hari 
Banker Dutt v. Kali Kumar Patra, 32 C. 731; 9 C, 
W. N. 090, considered. 


SHEONANDAN DUBEY and othksi- 
Puintiffs—Respondents. 

Court Fees Act (VII of 1870J, as. 6, 7 (iv) (o)— 
Taxing Officer, decision o f, final—Value of suit—Plaint- 
ff to fix value—Arbitrary or incorrect value—Buit 
under s. 7 (iv), valuation of—“Confirmation of posset. 
»ion , \ meaning of. 


Coart-fee matter in an appeal from the 
decision of the Subordinate Judge, Shah* 
abad. 

Mr A. K. Eoy , for the Appellants. 

JUDGMENT. 


The Taxing Officer of a High Court has jurisdiction 
to fix the amount of the Court-fee payable on a 
memorandum of appeal to that Court, and if he 
decides that the value put by the appellant upon 
the relief is incorrect, he has the power to correct 
it, and the High Court has no jurisdiction to inter, 
fere with his decision, even though he has done 
something which the law does not allow him to do. 
Ip. 3 7, cols, i & 2.] 

Balkaran Rai v. Qobind Nath Tewari , 12 A. 129; A. 
W. N. llb9(J) 39: ft Ind. Doc. (N. s.) 831, Koer Karan 
Singh v. Gopal Rai, 4 Ind. Cas. 123; 32 A. 69; 0 A L, 
J.97', Lagan Burt Kuer v. Khakhan Singh, 43 Ind. 
Caa 932; 3 P. L. J. 92 and Chanderbati Kuer v. Oorey 
Lai Singh, 52 Ind. Cas. 60ft; 4 P. L. J. 700, relied 
on, 

Section 7, clause -iv) (c) of the Conrt Fees Act 
requires that the plaintiff shall truly state the 
value of his relief, but it is not open to him to give 
uu arbitrary and incorreot valuation, [p. 319, col. 1.] 

Jageshra v. Durga Prashad Bingh, 21 Ind. Cas.079; 
12 A. L. J. 814; 3ft A. 500, Ummatul Batul v. J lusammat 
Nanji Koer, 11 0. W. X. 705; ft 0. L. J 447, Krishna 
Das Laha v Hari Charun Bannerjee, 10 Ind Cap. 806; 

1 4 C. L J 47; 16 0 . \Y. N. H 2 *, Raj Krishna D*y v. 
lit pin Behary Dey , <7 lad. Cas. 102; iti U U, J. xy 17 


Mullick, J.—The plaintiffs allege that 
they held under the proprietor, defendants 
Nos. 4 to 18, a holding of 11 bighat, 3 kathas , 
which, by private parti'ion, has been split up 
into three sets of paroels, Survey Plots Nos. 253 
and 72 being allotted to defendant £ os. 4 to 14, 
Survey Plots Noa.253 1136 arid 2d3 to defend* 
ants Nos. 15 to 17, and plot No 177 to defen* 
dant No. 18. The rent of plot No. 253 is 
shown in the Reaord of Rights as R?. 4 2*0, 
whereas the plaintiffs state that it isRs. 1 13*6, 
and plot No. 7i2 is shown as kabtl-lagan, 
whereas the plaintiff* state that it ia part and 
peroel of plot No. 253. 

The plaintiffs also allege that the defend¬ 
ants have tonspired together and got the 
name of defendant No. 1 entered &3 a raiyat 
of the entire 11 bighas S kathai , although he 
has no interest in the sama. The pUint* 
iff a aojordingly pray for a declaration that 
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the Rscord of Rights is wrong. In regard 
to possession, they state that the defendants 
are resisting tbeir poshes lion and they, there* 
fore, ask for confirmation of possession. 

In the Oonrt of the Munsif the land was 
valued at Rs. 100 evidently for the purpose of 
jnrisdietion and a fee of Rs. 10 was paid 
upon the plaint upon the footing that the 
suit was for a declaration only. The Munsif 
dismissed the snit and the same amount of 
Court-fee was paid by the plaintiffs in their 
appeal to the Subordinate Judge. 

The Subordinate Judge having decreed the 
Bait, the defendants have preferred the pre- 
sent second appeal and have paid the same 
Court fee as the plaintiffs did in the Courts 
below. 

The Stamp Reporter, however, found that 
the market-value of the land affected was 
Rs. 1,239-10-6 and that an ad valorem fee 
was payable thereon, and, as the appellants 
had paid Rs. 10, he claimed a deficit of 
Rs. bO. There be ; ng a difference of opinion 
between the Stamp Rsporter and the appel¬ 
lant?, the case was referred to the Taring 
Officer who has affirmed the view of the 
Stamp Reporter and called upon the appel¬ 
lants to pay the deficit. As the appellants 
have refused to do so, the case has been 
Bent np to this Bench in order that final 
orders may be passed on the appeal. 

Now, the first question to be decided is, 
whether the Taxing Officer’s decision as to 
the amount of the Court fee due on the 
memorandum of appeal is final. Section 5 
of the Court Fees Act would seem to con¬ 
clude the matter, but the learned Vakil for 
the appellants before ns contends that, as the 
case comes under section 7 (to) (c) of the 
Act, the appellants are entitled to value the 
relief at their own figure, that in declining 
to accept their valuation the Taxing Officer 
has exceeded his jurisdiction, aod that his 
decision can, therefore, be revissd by the 

Court. 

Now, it seem9 to me that the wording of 
flection 5 is so explicit and general that it 
leaves the Oonrt no option. Toe Taxing 
Officer has jurisdiction to fix the amount of 
fde payable, and if he decides that the 
yalaation pub by the appellants upon the relief 
was iooorrect he has the power to correct it. 
Even if he has done anything which the law 
d )68 not allow him to do, the Oonrt Fees Aot 
gives the High Court no jurisdiction to inter¬ 


fere with bis decision as to the amount of the 
fee. 

This view is also completely covered by 
authority. In Balkaran Rat v. Gobind Nath 
Tewari (1) it was held that a decision under 
section 5 of the Oonrt Fees Aot is not open 
to appeal, revision or review and is final 
for all purposes and that no means have been 
provided or suggested by the Legislature for 
questioning it. In Roer Karan Singh v. 
Qopal Rai (2) it was held that the decision 
of a Taxing Officer as to the category within 
which a snit falls for the purpose of atoertai- 
niDg the proper amount of Court-fees payable 
on a memorandum of appeal, as also his deci¬ 
sion as to the amount of fee, is final and 
binding upon the Court under section 5 of 
the Oonrt Fees Act and that the Court cannot 
go behind the order of the Taxing Officer 
to examine the method which he adopted to 
arrive at his decision. This Oonrt also has 
uniformly adopted this view of section 5 and, 
I think, it is too late for the appellants to 
attack the Taxiog Officer’s decision on the 
ground that he has illegally assumed jurisdic- 
tion. See Lagan Burt Kuer v. Rhahhan 

Singh (3) and Ohanderbati Kuer v. Qoreu Lai 
Stngh (4). 

Then it is contended that the Taxing 

Officar has jurisdiction only to deal with feas 

payable under Chapter It and that as the fee 

now demanded is one payable nnderSchedule I 

of the Act, it is not a fee in respeot of which 

bis decision is final The reply to this is, 

that Schedule I is merely supplementary to 

section 7 • it is a table provided for ready 

reckoning and indicates how the ad valorem 

fee presofibed by section 7 ie to be ialculat- 
ed. 

But, apart from this preliminary point I 
fcbiok it is quite clear that the Taxing Officer’s 

procedure was perfectly correct and that his 
decision must be affirmed, 

The plaintiffi pray for a declaration and 

for confirmation of possession. It may be 

cmteuded that the prayer for confirmation of 

possession is nothing more than a oraver 
that thei faofc of and hi 6 right to, possession 
may be declared bat the words "oonfirmatioa 


0)12 A. 129; A. W. 
(n. b.) 831 (F. B.J. 


N.(1890) 39; 6 


Ind, Doe, 


12, 4 Ind. Gag. 1?3 ; 33 A 59; 6 A. L 

(3 43Ind.Ca 9 . 96 ’;3P. L. J.93. 

(4) 62 Ind. Caa. 5C A P, L. J. 700 
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of possession” have now acquired a technical 
meaning and iro'udea prayer for rfoove y 
of possession if the Court thinks the plaintiff 
ii onfc (f possession ; and it is fo*- this recson 
that for over half a aentnry confirma ion 
of popse^inn has been held to be coi«e 
qnential relief within the meaning of section 
7 (tv) (c) of the Court Fees Act. See 
Bohuroonissa Bibi v.Kureemoonissa Khatoonib), 
JJiuman Kamti v. Debu Lai Singh ( 6 ), Dina 
Nath Das v. Bama bath Das (7). 

I have been unable to discover how and 
when this form of pleading originated but, 
at the present lira •, l think, it h indisputable 
that, though it may be often unnecessary to 
ask for it, a prayer for confirmation of 
possession is added as an useful precaution 
against failure to prove possession up to the 
date of the 6uit. In the present oase the 
plaintiff states in paragraph 13 of his 
plaint that, owing to the resistance of the 
defendants, he is compelled to bring a regular 
suit. This is, therefore, in essence a suit 
for possession which is a form of consequen¬ 
tial relief. 

That being so, how is the consequential 
rel ef to be valued in this ia e? Are the 
plaintiffs entitled to pot their own valuation 
or is the Court or, in a High Court, the 
Taxing Officer competent to correct such 
valuation ? 

The learned Vakil for the app* Hants relies 
upon various decisions in the High Oou.ts 
of Bombay ard arid Madras and of the Chief 
Court of the Purjtb which, though affirming 
the principle that the plaintiffs’ valuation 
must be accepted, do not seem really to cover 
the case now before ue. I proceed to refer to 
these briifly. 

. (1) Harathoyi v. San^Mwani (8). In this 
case the plaintiff sought to set aside a deed 
of sale of whioh the consideration was 

Re. 60,500. He paid a Conrt-fee of 
Rc. 10 only as on a declaratory suit but the 
Court held that he must pay ad vaLren fee 
on the value of his interest on the docn- 

ment. / * T 

(2) Samiya Matali v, Minammal (9). In 


(5) 19W. R. 18. r 

(6) 16 lud Ca8. 89fi; 22 C. L. Jr 416. 

. (7 34 lnd. Cae 702; 23 O. L. J. 561. 

(«, 16 M. 294; 6 lnd. Dec. (N- fl.» 55ft. 

,9) 23 Mi '490; 10 M. L. J. 24C$ 8 lnd. Dec. x N.b.) 

74 *. • • 


this oase the plaintiff sued to S6t aside a 
sale-deed and valued his relist at Rs. 800. 
The Trial Court assessed the vUue at 
R-s 2,003, the amount mentioned in the sale* 
deed. The High Court on second appeal 
held that the pontiffs’ valuation should be 
accepted. The report does not show whether 
in the opinion of the Ooari that was the 
proper valuation of the relief. 

(3) VaMani KeshMai v. Vachhani Nan • 
bha Ravajt (10). The plaintiffs prayed for 
a declaration of title to certain lands, 
recovery of asam of R}. 637 being their share 
of the income for the years 1956-1960 
Samkal and for an injunction, They valued 
the first relief at Rs. 130, the second at 
R», 637 8- and the third at tt\ 25. The High 
Court held that both for Court-fees aud 
jurisdiction the plaintiffs’ valuation must be 
accepted and that notwithstanding the de¬ 
fendants’ objection that the property was 
worth R«. 5,000 the suit was triable by a 
Second Claes Subordinate Judge whose juris¬ 
diction was confiaed to suits less than Rs. 5,000 
in value. 

Their Lordships, however, were of opinion 
that the valuation would be determinable 
by the Quirt if a claim for pis-eseion were 
made and on this ground they distinguished 
the previous ruling of their own Court in 
Diyiram Jag,ioan v. Qordhandae Dayaram 

(ID. 

(4) Sunderbai v. Collector of Bslgaun 
(12). This was a sait for a declare* 
tion and an injunction. Their Lordships 
of the Privy Council cited with 
approval the observation of the Bombay 
High Court that jurisdiction should be 
determined by the plaintiff's valuation. 

(5) Barru v. Lachkman (13). In this ease 
the plaintiffs sought a declaration and an 
injunction and valued the relief at Rs. 130 
for purposes of Court fee aud at Rj. 1,100 
for purposes of j iriedictnn though the value 

of the laud was Rs. 73,192. A Full Bauch 
of the Paojab Chief Ojurt held that as the 
oase fell within section 7 (to) ( c ) of the 
Court Fets Act the valuation was proper. 

(10. 1 lnd Caa, 109; 33 B. 807$ 11 Bom, L. R. S°1 
5 M. L. T 2 0. 

(11) 3 1 B. 73j8Bom. L. R 8S5. 

<12 52 lnd Caa. -97; 43 B 370; (1919) M. W, Jf. 
264; 21 C. W. iN. 763; 21 Bom. L. R. U43j 401. A. 15 

^(. 3/22 lnd. Caa, 60^ 228 P. W. R. 1913j 111 V* 
R, 19i3j 23 L\ L. R. 1914. .. 
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(fi) Bat Sanker Dult v. Kali Kumar Potr.i 
(14). Id this care the plaintiff sought a 
declaration of title to some jungle land, 
damages for the flatting of eo ae trees and 
an iDjnnotion, He valued the declaration 
together with the injunction at Rs. 130, aod 
the damages at Rs. 79. The Hign Court of 
Oalsntta held that though the value of the 
whole juDgle was Rb. 1,200, it was neither 
the duty nor within the power of the Court 
to ascertain the value of the property for 
purposes of jurisdiction. 

It will ba observed that none of the oases 
relate to possession. They would all seem to 
relate to claims in which the Court had no 
option but to acoept the plaintiff®’ valuation. 
No case has boen shown to oi where there 
was a olaira for possession and where the 
plaintiff wa* allowed to put a valuation upon 
it which the Court knew to be false. 

On the other hand, it was observed by 
Richards, 0. J., in Jageshra v. Durg i 
Prashad Singh (lb), that section 7, clause tie) 
(c) requires that the plaintiff shall tru y 
Btate the value of his relief; to the same 
effest is Umatul Hatul v. Musimmat 
Nanji Koer ( 6>, Krishna Das Lihi v. Hari 
Oh ran baner’ee (17) and Raj Krishna Dey 
v. Bepm bthuiy Dey (18) and in the High 
Court at Patna theau horitiesare unanimous 
that it is not open lo the plaintiff to 
give an arbi rary and incornc: Vcluat'di— 
tee tirii hrvhna Das v, Murli Rui (19», 
Shama Ptrshad 8ahi v. Sheopersan a ingh 
( 20 ). 

In this s‘ate of the aufchorPiss I think 
the Taxing Officer was olearly right in 
follow.ng the praciios prevailiog in this 
Couit. 

Apart from authority, it is also quite 
char that the interpretation put by the 
appellants on seotion 7 (ip) (c) uaunot be 


(14) 32 C. 734: ft C. W. N. 690. 

(16; 24 Ind. Cas. 679: 12 A. L. J. 844; 36 A. 5t 0. 
(16 110. W N. 70i; 8 C. L J. 427. 

U7; 10 Ind. 0ns. 865; 14 C. L. J. 47; 16 0. W. N. 
823. 

(18) 17 Ind Cas. 162; 16 C. L. J. 194; 17 C. \V. N, 
591; 40 C. 246. 

Il9j 5b Ind Cas. 316: 4 P. L. J. 703. 

,(20) 41 Ind, Cas, 95; 6 P. L. J. 394; 2 P. L. W,|173. 


acaepted ; fo? if pushed to its logical .con- 
c usion it woold lead to manifest absurdities. 
It is adm ttsd that a sa t for declaration 
of 'itl< and rtoiv^ry of possession is a 
suit for declaration with constqnemi .1 relief. 
If the seot.iou is to be literally cons rutd, 
then, while a plaintiff saiog 6imply for, 
pos easion wool I, under sec ion 7 (u) have 
to pay ad valorem fees on the value of the. 
property, he would, by joining a prayer for* 
declaration, pay an ad valorem fee on what* 
ever smaller value he cho.-e to pot upon the 
flonseqoential rel ef. Again, when a plaintiff 
hadvblued hie prayer for consequential re¬ 
lief at a flertain figure in his plaint and had 
failed in the 1 rial Court, it would ba open to 
him in appeal to value the cocseqoential re¬ 
lief at any liwer figure he might choose. 
These inconsistencies and anomalies would 
not oflflnr if i ha pection were held to mean that 
the valuation for the purposes of Court-fee 
is to be made in the first instance by the party 
coroerned lut is finally determinable by the 

Ccuit. 

Toe next question is, what is the proper 
value of the floniequential relief in this case. 
No teles have been made nnder eeitions 3 
and 4 of the Soke Valuation A«t in this Pro* 
vince for the valuation of an interest in land 
which is the subject-matter cf a suit under 
seciion 7, danse (tv) of the C< urt Pees 
Aot. Sections 3 and 4 of the foimer Act 
provide for the valuation of land for the pur¬ 
poses of jurii diction and under section 8 
the value as deteiminable for the computation 
of C- urt fees is to be the same as the value 
for the jurposes of jurisdiction. No rules 
having been framed, we must lock to the 
value of the subject matter of the relief, that 
is to 6ay, the money value of the loss which 
the plaintiffs apprehend; and in this case 
we must follow the piactice of this Court 
and aseefs the valae of the relief at the 
value of the 11 bighas 3 haihas , in respect 
of which poste6sion is claimed, The Taxing 
0filter finds that in 1910 the plaintiff® por- 
chafed the entire holoing of 11 b.ghas 18 
kithes at a Civil Court auction sale for 
Rs, 1,323 10 6 and that the proportionate 
value of the 11 bighas 3 ktthos is 
Rs. 1,239-10-6. The ad valorem fee payable 
upon this sum is Bs. aim there is, there* 
foie, a dtfioit of Rs. 80 m the present anse. 
It may be that the yalue of the properly ai 
the time cf the suit was less, though this 
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is not probable, than iti value 8 years 
earlier, bat the appellants bad an opportunity 
of proving its real value before the Taxing 
Officer, and as no proof was given we are 
not in a position to say that the Taxing 
Officer's deiision is incorrect. I think, 
therefore, that his decision mast be affirmed. 
The learned Vakil for the appellants de- 
sires two days’ time to pay tbeldefisit Coart* 
fee. If the amount is not paid by the 3rd 
instant the appeal will be dismissed without 
farther reference to a Bemb. 

Miller, O, J.—I agree. 

W C« A, & N. H. 

Order accordingly. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Sicokd Civil Appeal No. 165*B of 1921. 

Jane 23,1922. 

Present:— Mr, Prideaax, A. J. C. 

SAKHaRAM and another—Defendants— 

Appellants 

versus 

DEOBA— Plaintiff—Respondint. 

Limitation Act (IX of 1108^, Sch. J, Art. 144— 
Proof of title by plaintiff—Burden on defendant to 
prove possession for over 12 years before suit-Con • 
structi>‘e possession—Title—Constructive possession 
always follows title. 

In cases falling under Art 144 of Schedule I to 
the Limitation Act, it is not incumbent on the plaint¬ 
iff to establish possession within J2 years of 
suit. He has to prove title and it then rests on the 
defendant to prove that he and those under whom 
he claims have been in possession for over twelve 
years before suit [p. 822, col. I.] 

Appeal from a deiree of the Additional 
District Judge, Akole, dated the 16tbFebraary 
1921, in Civil Appeal No, fcO of 1920, 

Mr. D, T. Mangalmurtit for the Appellants. 

Mr. 7. Bose, for the Respondent. 

JUDGMENT.—This jndgment disposes of 
Seocnd Appeal No. 164 B of 1921, Daoba, 
plaintiff, and Ashruji, defendant, Second 
Appeal No. lt>5-B of 1921, Deoba, plaintiff, 


and Sakbaram and Asbrnji, defendants, and 
Seiond Appeal d*o, 166-B of 1921, Deoba 
plaintiff, and Sakharam, defendant. The*e 
three suits have been Iried together sni 
one judgment has governed their disposal 
in the Courts below. They were beard to¬ 
gether in this Court and, therefore, this 
judgment disposes of all the three. 

The property in suit is the various Pot 
Hiseas of Survey No. 41 of Kankarwadi. 
The plaintiff sued for joint possession of hie 
eight annas share in these Pot Hissas. Hia 
story is that the field originally belonged to 
one Girmaji, the grandfather of the plaint* 
iff. Girmaji had two sons, Punjaji and 
Raghoji, and the plaintiff is the son of 
Raghoji, He owns a joint half share in the 
fitld, the other half belonging to his unile 
Punjaji. The defendants refused to give 
him possession cf his shares and henoe the 
suit. 

The defence was, that the field was bought 
from Ponjaji on 22ndFebruary l90obyAshrdji 
and Raoji, father of Sakbaram. As Punjaji’s 
sons disputed the sale, Raoji and Ashruji 
paid Rs, 550 to the sons of Punjaji end 
obtained another sale deed cn 19th June 
1909, This sale deed is said to have been 
lost. It wes further pleaded that Punjaji 
was in possession as ostensible owner, and 
that the defendants were bona Hie purchasers 
for valuable cons deration without notise of 
the plaintiff’s title. Adverse possession was 
pleaded and it was contended that the suits 
for joint possession were not maintainable, 
and that plaintiff should have brooght a 
suit for partition and separate possession of 
his alleged half share. 

The plaintiff, in return, stated that the 
defendants were in possesion for 4 or 5 
years and that he knew nothing of the 
transfer. The ease was tried on the follow¬ 
ing issues common to the three suits:— 

(1) Whether it is obligatory on the plaint¬ 
iff to bring a euifc for partition? Is the 
suit for joint possession not maintainable P 

(2) Whether the field Sarvey No. 41 was 
the anseitral property of the plaintiff and 
Punjaji and whether the plaintiff has got 
half share in the field P or 

(3) Whether the field was the sell* 
acquired property of Punjaji P 

(4) Whether Punjab and his sods sold 
the fidld in suit to Raoji and defendants? 
Had they right to sell the entire field f 
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df 19C6. I do not see bow they ean possibly 
taik on Purjaji’a possession, as a joint 
owner he was holding for both himself and 
the plaintiff, nor yet the time they were 
in possession as lessees. Constructive pos¬ 
ition always follows the true title and 
until Punj iji and his sons sold after appel- 
lanta had been in possession a* lessees 
adverse possession did not tommence. In 
cases under Art. 144 it is not incumbent on the 
plaintiff to establish possession within 12 
years of suit. He has to prove title and it 
then rests on the defendants to show that 
he and those under whom he tlaitns have 
been in possession for over 12 years before 
suit. Even if time be taken from 1906 when 
the ratinama and kobuliyat transaition took 
plate as, owing to plaintiff’s minority time 
would not comments to ran until 1907, it 
is by no means certain that the suits are 
not within time, bat I agree with the lower 
Appellate Court generally in its reasons for 
holding that the suits are within the limi¬ 
tation allowed. This disposes of the three 
appeals whieh are dismissed with oosts. 
The appellants will pay the reapondent ’3 

0C8tS. 

0> D* Appeals dimmed. 


CALCUTTA HIGH COURT. 

. Appeal prom Appellate Dic.ee No. 2209 

op 1919. 

January 25, 1922. 

^Present;— Mr. Justice Greaves 
and Mr. Justice Cuming. 

SASH1 KUMAR SORKHEL asd oihers 

—Defendants—Appellants 

tertut 

CHANDRA KUMAR SAMADDAR 
CHOWDHURI aid others—Plamtipps— 

RlSrONDENTB. 

Decree, fictitious, if requires to beset aside-Hindu, 
Law-Joint family —Acquisition during jointness— 
Presumption—Durden of proof—Hindu widow, suit 
against—Husband's estate, representation of, 

A decree which is fictitious doeB not require tu bo 
get aside [p, 324, ool. * ] 

Where one finds people living as joint and prop* 
erties are aiquired'during this time the presump* 
tioa is-that they arc acquired for the benefit' of' the 


joint family as a whole. The burden of adducing 
evidence to rebut the presumption is on the side 
who denies the jointness. [p. 324, col. 2.] 

Where a bona fide suit is brought against a. Hindu 
widow in respect of a genuine debt inourred by her 
husband, the widow, for the purposes of the suit, 
represents the husband's estate and the estate would 
be bound by the decision thereof, [p. 3 M, ool I.] 

But where the suit i9 a fictitious one, the deoree 
would not bind the estate or the reversioners, fp. 323, 
col. 2.] 

Appeal against a deirea of the Additional 
District Judge, Bakarganj, dated the 16th 
June 19i 9, modifying a decree of the 
Subordinate Judge Seiond Court of that 
district, dated the 30th April 1917, 

Baba Mahendra Nath Roy (with him Baba 
Manmotha Nath Boy), for the Appellants, 

Babu Brojolal Ohakrabarty (with him.Babu 
Suresh Chandra Talukdar), for the Respond¬ 
ents. 

JUDGMENT.—This is an appeal by five 
defendants—defenders Nos. I, 3,12,13 and 
18. The suit in respect of whiih the appeal 
arises is a suit by which the plaintiffs claim, 
as reversionary heirs of one Puma, a 4-annas 
share in 13 properties jointly with the 
defendants Nos. 1 to 11 who are said to be 
the owners of the other 12-annas share. 
The First Oonrt decreed the suit with 
regard to all the 13 properties. The 
lower Appellate Court upheld the derision 
as regards properties Nos. 1 to 9 and revers¬ 
ed the derision of the First Court so far as 
regards properties Nos. 10 to 13. The 
appeal concerns properties Nos. 1 to 9 j but * 
the plaintiffs have filed a cross-objection with 
regard to properties Nos. 10 to 13. 

Xow, it will be convenient before dealing 
with the points raised in the appeal to refer 
to the genealogical table which will be found 
at page 29 of the paper book before us. Oue 
Krishna Chandra Surkhel had 4 sons— 
Bhairab, Rajlrallabb, Sbib Chandra, and 
Banga Chandra. Bhairab had a daughter 
and son PurDa, Parna married Umatara, 
He died leaving only bis widow Umatara 
him surviving and no other heirs. On the 
widow’s death the descendants of Bhairab’s 
daughter, who are the plaintiffs, beoama heirs 
to Bbairab’s estate. Rajbailabh had a son 
Kali Mohan ; it is not necessary to refer 
to the other members of Rajballabh’s 
family, nor is it nesessary to refer to 
bhib Chandra’s family. Oo the 16th April 
1861 sometime after Bhairab’s death a suit 
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was commenced by one Praianna on a bo ad 
said to have been executed by Parna, The 
parties to the salt ware Paraa’s widow 
Umatira, Banga Ohaadra and Kali Mohan. 
Now, I think, there oan be no doubt that if 
tKe debt was a genuine debt and the suit a 
bonafiie one, Umatara, for the purposes of 
the suit, represented Parna’s estate and 
Parna’s estate would ba bound by the deii- 
sion thereof. Theauit wasdesreed on the llth 
May 1851 and in Oitobar 1869 there was a 
sale in execatidn of the decree—ibe propar¬ 
ties sold being the shares of the judgment- 
debtors in properties No3. I to 9 which are 
claimed in this appaal. The properties were 
bought or purported to be bought by 
one Ohandra. After an interval of many year 
namely, on the 2nd February 1910, Umatara 
commented a suit for a possession of a 
4 annas share in properties No?. 1 to 9. Other 
properties, 1 understand, were included in the 
suit but we are not concerned with these. 
Her allegation wae that she had bsen dis¬ 
possessed and she alleged (inter alia) that 
the execution sale did not past any property 
inasmuth as the bond wa9 forged. Toe suit 
was brought iu the Mansif’s Court and was 
valued at R 3 . 1,100. The Mtrnsif dismissed 
theauit on the 26sh April 1911 and the 
learned Vakil for the respondeot haa shown 
us a eopy of judgment in the suit. It appears 
that so far at the merits ware concerned, 
the findings were in favour of Umatara, but 
that she failed to obfcaia a dearea beeaum 
she did not ask to set aside the 831 * in 
execution, It seems, therefore, that although 
she suoieeded oa the merits she failed for 
teshuisal reasons, On the 6th Oitobar 
1915 Umatara died and the sait ia ra 9 pect 
of whish this appeal arises was oommeassd 
on the Slh Marsh 1916 in the Sibordinate 
Jadge s Court. The sait was valasd at 
Ri 2,l00. It was brought, as already sta ed, 
by the reversioners who besame the owners 
of Parna’s estate after the death of Umatara. 
The suit relates to the 9 properties said to 
have been sold in 1851 and to 4 other prop¬ 
erties which are the subject-matter of the 
•ross-objestiou. Now, as I have already 
stated, as regards properties Nos. 1 to 9, 
both the lower Courts held that Umatara 
did not represent the estate and that accord¬ 
ingly the reversioners were not aifoc ed by 
the previous litigation. 

Jn fcba appeal before us A points have 


been urged. First, it is said that the deeree 
of 1861 bound the estate as represented by 
Umatara as the deoree was not fraudulent; 
secondly, it is said that the pi vint in the 
present suit contains no prayer to set aside 
the execution sale and that the suit would 
not lie unless the execution sale is 6et aside; 
thirdly, it is said that the suit is barred by 
limitation; and lastly, it is said that the suit 
of 1910 operates as res judicata. 

Now, the findings of the lower Appellate 
Court with regard to the bond and the suit 

of 1851 are on their face somewhat conflict¬ 
ing. At pags 33 of the paper-book the 
learned Judge states that there is nothing to 
show whether the debt, on which the ex 
parte decree was obtained, was real or unreal 
and that it cannot be said that the deiree 
was obtained by fraud. But at page 34 ha 
stages as follows : All these facts show 
indieition by conduet that the auction-sale 
was a sham transaction to kesp the properly 
in the famdy ” And again, *'if the debt 
were a real one such suspicious conduct in¬ 
consistent with bonajiiei were not probable. 
D nder all these oiroumstancas I believe and 
fiod that the debt was not a real debt, that 
the auction-purchaser was not a bona fide one 
and that possession continued with the Sar- 
khel family and not with the auction-purchaser 
or hi* heirs. I also find that the sale did 
not affect the interest of Umatara and mush 
less of the reversioners.” It has been argued 
on behalf of the appellants that as the bond 
was not found to be a forgery the estate of 
Paroa was bound by reason of Umatara’s 
presence as a party. I think, if there was a 
dear and unambiuu ms finding to this effest, 
then this contention must prevail. But I 
think, that reading the judgment as a whole 
the two findings amouitto this that there 
was no debt, that the bond was a fictitious 
document and the suit accordingly a mere 
fiction with theresol; that th6 execution sale, 
founded on a fiction, is rea ly of no volue and* 
not binding on any one. This being so, ife 

•annofc be said that the decree of 186l was 
a decree that would bind Pnrna’s estate or 
Parna’s reversioners. 

So far as the second ground ia concerned 
it seems to us to be corcladed by the decision 
0 which reference has com made, namely, tbo 
deciaioa in Surendra &at! a Qh 0ic v, KqU Qopal 
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3 lotoomdar (l), where it is clearly laid down 
that a detree which is fictitious does not 
require to be set aside ; the statement being 
"a collusive and fraudulent proceeding in a 
Conrt is not a judicial proteeding and is to 
be treated as availing nothing to the party 
who sets it np.” So muoh then for the 
eeiond point nrged before ns. 

So far as the 3rd point is concerned, this 
iB based on the suit of 1910 and I think 
this presents a certain amount of difficulty, 
The point apparently was abandoned in the 
First Court, for the learned Munsif states that 
the Pleader for the defendant did not press 
the point of res judicati in the course of his 
argument, but it was apparently argued in 
the lower Appellate Court. Now I have 
already stated the nature of that suit, the find* 
ings of the Court and the ground of the deci¬ 
sion and, on the whole, 1 think, that both the 
Courts were right in holding that, under the 
eireumstansee, the suit of 1910 was a personal 
suit by Umatara, not on behalf of the estate, 
and that it dees not operate as ret judicata. 
It is also notioeable that this is not a taee 
in which Umatara is suing, after her bus* 
band’s death, for posseision of ad estate of 
whish she had never been in ^jossesMon, 
Clearly on the evidence she was in possession 
from her husband’s death from sometime 
before U61 until the year 1903. So she is 
not suing to recover her husband’s share but 
to resover present possession in Her own 
right which she enjoyed for'many years and 
from whish she had been dispossessed. This 
disposes of all the questions raised in the 
appeal before ns. The result is that, in our 
opinion, the desision of the lower Court is 
correct eo far as regards the properties Nos. 
1 to 9 and we muet uphold the claim of the 
plaintiffs for possession of those properties. 

We now come to the sross objection of the 
respondents, This refers to plots Nos. 10 
to 13. Now these plots did not form a part 
of the original estate of Krishna Chandra 
Sarkhel nor had they been acquired during 
Puma’s lifetime. It appears that sometime 
between Puma’s death and the year 1903 


in his judgment whish will be found at page 
26 & the piper book : ‘ These properties Were 
acquired when the parties livod in commensal* 
ity. The presumption, therefore, is that they 
were acquired by the joint fund.” It 6eems to 
ns that that is a sorrest statement of the law; 
where one finds people living as joint and pro* * 
perties are acquired during this time, the pre* 
Bumption is that they were acquired for the 
benefit of the joint family as a whole Con¬ 
sequently, Umatara as a member cf the joint 
family was prtsumably, until the presumption 
is rtbutted, entitled to an interest in these 
properties. The lower ApptHate Court has 
reversed the decision of the First Court as 
regards these plots on an error of law in that 
he has thrown the burden on the plaintiffs 
of showing the fund from whish the acquisi¬ 
tion was made and in not throwiog on the 
side who denied the jointness the burden -of 
adducing evidence to rebnt the presumption 
that the properties were acquired for the 
joint family ss a whole. Tbi , in our opinion, 
vitiates the finding of the District Judge as 
regards Plots Nos. 10 to 13 Bat it is said 
that be has found that Umatara was never in - 
possession of these properties and that 
in the suit of 1910 she oid not claim 
any share in them, But, as I have already 
stated, that suit was brought to enforce 
a personal claim and that does not debar 
the plaintiffs as reversionary heirs of Puma 
from now asserting their claim to a share of 
these properties. The cross objection, there¬ 
fore, we think, must suioaed and we declare 
that the plaintiffs are entitled to a 4 annas 
share in the properties Nos 10 to l. 4 . 

The result, therefore, is that the decree of 
the Court below in «o far as it relates to these 
4 properties must bs set aside and that of 
the First Court restored. In other respects : 
the decree of the Court below will stand. ; 
The respondents will be entitled to their sosta 
of the appeal and to the Court fees paid on 
the memo, of oross-objection, 

Cuming, J,—*I agree. 


these plots were acquired by the joint family B. N* 

of whish Umatara was one. The Maneif who Dectee'set aside , 


gave these four plots to the plaintiffs states 



(1) 42 1ml. Cits, 431;'22 C. W. N. 307;'26 0. L. J, 
38?i 45 0, 920. 
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QOTfND V. BADHABAI KALAR, 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Fi*sr Civil Appeal No. 8 -B op 1921. 

July 20, ly22. 

t . Fretent ;—Mr. Kotwa), A. J, 0., and 

? Mr. Prideaox, A. J. C. 

GOVIND —Plaintiff —Appellant 

VBf&US 

RADHABAI KALAR— Difkndant 

—R»P)VU|»T. 

Hindu Law—Jaiswar Kalar — School , by which t 
governed—Situation of property — Residence—Deter* 
mination of domicile and personal law. 

A person belonging to the Jaiswar subdivision of 
. the Kalar caste and living in a village in the Central 
Provinces is prim* facie governed by the Benares 
School of Hindu law [p. 326, col. 2.] 

The place whore a person’s property is situated is 
not adeoisive factor in the determination of his 
domicile [p. 3 6, col. 2.] 

A Hindu residing in a particular province is sub¬ 
ject to the particular doctrines of Hindu Law recog. 
nised in that province, [p 326, col. 2.] 

’ Balwant Rao v. Baji Rao, 57 Ind. Cas. 545; 16 N. 

, L. B. 187; 39 M. L. J. l66; tl920- M. W. N. 483; 22 
Bom. L. R. If70 ; 28 M. L. T. 157; 18 A. L. J. 1049; 12 
L. W. 679; 47 I A. 213; 25 C. W. N. 243; 48 C. 30 
(P. C.', followed. 

Appeal from the decree of the Additional 
District .lodge, Amraofci, dated the 20th 

■ October 1920, in Civil Sait No. 39 of 
1919. 

Mr. V. R. Far.dit, R.B., W. R. Puranik and 
0. B . Parakh % for the Appellant. 

Messrs. M. Oupta , J, K. fi, Oami, R.B., 
and K. 7 % Brahma , R.B., for the Respondent. 

JUDGMENT.—The following genealogi¬ 
cal tree shows the relationship of the 
parties:— 


SHEORAMSA=Radhabai (defendant) 
died *nd JSovember 1918 

_ I 


N £. h , U =T i,i " W Jama * Tukaram —Bkag-irathib 

died 12th Pabruary I 

lfli h " ' 

adopted son 

Govinda, minor, 
lplaintiff .) 

The plaintiff’s ease was as follows. She( 
rami a and his two sons who predeceased hir 
formed a joint Hindu family. Tukarai 
before his death instructed Bhagirathibe 
that she should adopt a eon to him Out o 
re f p 9 • or Tukaram’s wishes Sheorams 
before his death directed Radhabii, not t, 
adopt a son herself but to get Bhagirathiba 
to adopt one to Tukaram. Radhabai actinj 
on this direction .consented to the plaintiff’. 
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adoption by Bhagirathibai which took plats 
oa the 20th Marsh 1919, On these fasts 
the plaintiff saed Radhabai for a dedication 
that he was by virtue of the adoption grand¬ 
son and heir of Sheoramsa, and for posses- 
sion of Sbeoramsa’s property. In proof of 
the eonsent by Radhabai the plaintiff relied 
on a statement in wriiing sailed a kaifiyat 
dated the 11th December 1918 signed by 
Ralhabai, In this statement mention is 
made of Sheoramia’s directions referred to 
above. 

Radhabai denied that Tukaram and Sheo- 
ramsa had instructed Bhagirathibai and her¬ 
self respectively as alleged and that she son- 
eenred to the adoption. She alleged that the 
kiihyjt was taken from her nnder misrepre¬ 
sentation bat that even if she is deemed to 
have sonsanted to the adoption by that state¬ 
ment, her consent was withdrawn before the 
adoption took place. She farther pleaded 
that Sheoramsa and the members of his 
family as well as his forefathers were resi¬ 
dents of the Central Provinoes and the parties 
were, therefore, governed by the Benares 
School of Hinda Law, Other minor pleas 
tak=n by the parties will be apparent from 
the issnes which were as follows:— * 

1. Did Bhagirathi adopt plaintiff p 

2. Was the adoption made on the in- 

Btrustioni of Tukaram and Sheo- 
ramsa p 

3. (a) Was it made with the eonsent of 

defendant ? 

(b) Was the eonsent withdrawn ? 

4. What was the age of Tnkaram when 

he died and what was the age of 
Bbagiiatbi at the time P 

5. Was the thumb impression on 

(а) the document styled kaifiyat 
secured by the putwari by mis- 
representation as alleged by the 
defendant P 

(б) Is the kaifiyat inadmissible in 
evidence for want of stamps and 
registration P 

6 . By what School of Hindu Law ar? fcho 

parties governed P 

7. (a) What property not admitted by 

defendant to bo in her possession, but 
claimed on the ground that it ie i n 
• her possession is with her P 

(fe) What is the value of the property 
in possession of defendant 5 ^ 
claimed by plaintiff p 
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(c) What debts doe by 8beoramea 
were re paid by defendant ? 

8. What were tbe mesne prrfi*e of the 

field in tbe year 1919-20? 

9. Wbat relief ian plaintiff olaim ?” 

The Lower Court found :— 

On Issue No. 1, 

that tbe adoption was proved ; 

On Issue No. 2, 

that Tnkaram did not authorise Bhagi- 
ratbibai to adopt a son and that 
Sbeoramea did not instruct Radha- 
bai to see that Bhagiratbibai adopt* 
ed a son; 

On Issue No. 3, 

that Radhabai did not consent to tbe 
adoption; 

On Issue No. 4, 

that Bhagiratbibai was born on tbe 14th 
June 1903 and that Tnkaram b*ing 
older than ber by about a year was 
under 15 years when be died in 
April 1917; 

On Issue No. 5, 

(a) that even if Radbabai executed the 
hotfoot she did not do so with 
knowledge of its contents and 
(b) that it was not inadmissible in ed- 
dense to prove her consent or Sheo- 
rama’s instructions; 

' On Leue No. 6, 

that tbe parties were governed by tbe 
Benares bchool of Hindu Law, as 
Sbeoramsa’s family bad migrated 
from tbe United Provinces and 
resided in that part of tbe village 
Salbardi wbish is situated io the 
* Central Provinces. No findings were 

given on Issues Nos. 7 and 8 as they 

were deemed unnecessary. 

The plaintiff’s suit betog dismissed be has 

Bled the present appeal. 

In this ruemnrindam of appeal the plai^'n 

changed the fiodiog. on Iseuea No. i i, S 
(a) and *, and farther .omplamed that the 
lower Court b.d failed to examine be part.ea 
folly and properly and to eli.it all the fa.t. 

necessary to de.ide the sixth laene. 

We take np first the qusstion as to the 

Sobool of Hindu Law whioh govern, the 

parkier. Sheoratnsa wa« a War Kalari «d. 
p w Nn 8 Tbe Jamwar sub-division of 

the Kalar oa’rte is said 10 have .ome from 
0 idh • lid' Ra.fell on Tribes aud Oa.tea of 
th. Centrel Provintes, 1916, Volume III, page 


306. Presumably, therefore, Shsoranm was 
governed by the Benares School. Assuming, 
however, that Sheorarasa's family bad not 
migrated to the plate of their present red* 
dente, we have it from P, W, No, 8 that sime 
the time of his forefathers Sbeoramsa’s family 
has been living in tbe Central Provintes. 
P.W No. 16 aLo states that Sbeoramsa lived 
in Salbardi in the Central Provintes. Prima 
facis, therefore, he wae governed by tbe 
Benares School whith prevails in the Central 
Provintes. Salbardi is a village situated 
partly in tbe Central Provintes and partly in 
Berar. It ie argued for the appellant that most 
of tbe property of Sbeoraros* is situated in 
Berar and it should, therefore, have been 
presumed that bis domitile was in Berar. 
Admi tedly, Sheoramsa’s residential bouse 
i<* s’toa f ed in that part of Salbardi which is 
in the Cereal Provinces, and in view of the 
fnO’ and the evidence of the witnesses refer¬ 
red to above the fact that his fields are 
situated in Berar is insufficient to lead us to 
bold that be was domiciled in Berar. The 
plate where a person’s property is situated 
is not, in our opinion, a decisive fastor in tbe 
determination of hie domicile. We do not 
think that tbe plaintiff's complaint about the 
lower Court's failure to examine tbe parties 
properly on this point is justified. In 
Palwant Rao v, Baji Rao (1) it was held that 
a Hindu residing in a particular Province of 
India is held to be subjeot to the particular 
dostrines of Hindu Law recognised in that 
Provime. Having regard to this rule the 
defendant's plea wbs quite suffiiienft. The 
plaintiff's reply to that plea was that 
"Sbeoramsa and hie son resided in both the 
8ilbardis, one of which ie in tbe Central 
Provinces and tbe other in Berar. It is not 
admitted that they were governed by the 
Benares School of Hindu Law." If the 
plaintiff had any further statement to make 
it was open to him to have done eo. We are 
not even now told wbat other fasts exist 
wbish sould have been elicited in examica- 
tion by tbe Court. 

Tbe parties being governed by the Benarss 
School, the next question that arises is : did 
Tukaram give authority to Bhagiratbibai 

(1) 57Ind. Caa. 645; 10 N. L. R. 187* 89 M. L. J. 
100; (1920/ M. tf.N. 4S3; 22 Bom. L. R. 1070; 28 M, 
L. T. 167* 18 A. L. J, 1049; 12 L. W. 079; 47 I. A. 
• 218) 26 0. W N. 243] 48 0. 30 (P. 0.). 
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to adopt, -Before this question is dealt with 
it will be convenient to deal with the question 
ofTukaram’s age when he died. This question 
was tried as a preliminary i^sue and was 
dealt with by the lower Court at some 
length. No attempt has been made in this 
Court to challenge that finding and we agree 
with the lower Court that Tnkaram was 
about ’5 years old when he died. Exhibits 
D2, D3, D5 and D6, vernaealar school regie- 
tore, the evidenoe of Radhabai (D W. No. 2) 
and the statement of Bbagiratbibai admitted 
to have been made by her before the Naib- 
Tahsildar sufficiently prove that Tukaram was 
about 15 years old when he died. Exhibit 
D7 shows that Bbagiratbibai was herself i f 
years old on the 23rd Maroh 1905. P. W. 
No. 1 who is finanoing this e*ee states that 
Tukaram was 5 or 6 months older than Bhagi- 
rathibai. Bhagirathibai herself states that 
he was two years older. This also points to 
Tukaram being about 15 years old at the 
time of his death, 

Bbagiratbibai as P. W, No. 9 states that a 
day before bis death Tukaram expressed a 
wish that she should adopt a sod. The fast 
that he was only about 15 years old then 
makes ns doubtful about bis having done sc. 
It is, as the lower Court remarks, improbable 
that a boy of that age should think of spiritual 
matters and of continuing bis line of de3oent 
and instrmting his child wife to make an 
adoption. Bhagirathibai says that Jhapraji 
was present when Tukaram instructed her to 
adopt a son. Jhapraji as P. W. No. 10 
states that Bhagirathibai herself was at 
Yelikeli with her father when Tukaram died 
and that he himself does not know if Tuka¬ 
ram said anything before his death with 
regard to the adoption. P. W. No. 11 also 
states that Bhagirathibai was not in the house 
when Tukaram died. We agree with the 
•onclusion of the lower Court that Takaram 
did not give authority to Bhagirathibai to 
adopt a son. 

As regards the alleged desire of Sheoramia 
that Radhabai should make Bhagirathibai 
adopt a son, we have the evidence of P. Wp. 
Nos. 8 to 12, Aseordiog to Bhagirathibai, 
P, W. No. 9, Sheoramsa died on a Saturday, 
On the preceding Thursday in the af&ernoon 
he told Radhabai to get Bhagirathibai to adopt 
a eon and made Haoumanfc (P. W. No. 12) 
write what would appear to be a Will directing 


Bhagirathibai to adopt a son and givingiastrui* 
tions as to the disposal of his property. She 
stages that this dominant wai attested by 
Nagosa (P. W No, 8), Jhapraji (P. W. No. 
10) and three other parsons, Nagosa states 
nothing about this. Jhapraji says that 
Hanamant was not present when Sheoramsa 
told Ridhabai about the adoption, that Hana« 
mant was asked on Friday to reduce the 
matter to writing and that neither did Sheo- 
ram«a sign the document nor did anybody 
attest, it after it was written. Jairam 
(P. W. No, 11) states that it was on a Friday 
that Sheoramsa told Radhabai and Bhagi¬ 
rathibai that Bhagirathihaishould adoptason. 
The witness then volunteers that Sheoramsa 
got a letter written by Hanamant to the 
effect that Bhagirathibai should adopt a son 
and perpatuate his name. Nothing more was, 
according to this witness, written in the letter 
and it was neither signed nor attested. This 
witness is hostile to Radhabai and aoparently 
was hostile to Sheoramsa also. P. W. No. 12, 
Hanamant, states that one day before his 
death Sheoramsa told Radhabai that she 
should make Bhagirathibai adopt a son. He 
says that he wrote a document which contaio- 
ed instructions to Radhabai as abova and 
directions about the disposal of his property. 
The witness states that Sheoramsa sigaed the 
document bat nobody attested it. The 
document is not produced in evidence and 
though P. W. No. 12 says that it was given 
to Radhabai it does not appear to have been 
called for by the plaintiff. 

A circumstance in support of the story 
about the insfcrao‘ions gives by Sheoramsa to 
which some of the wituessei refer h the 
bringing of a boy for approval by Radhabai. 
Nigosa (P. W No. 8) states that he brought 
a boy about 15 days after Sheorirasa’s death, 
that the Gurubaba of the family took him to 
Radhabai bat that she disapproved of him 
Hanumaut (P. W, No. 12) states that Nagosa 
brought the boy a mouth or a month and a 
half after Sbeoramsa’s death bat that ha was 
not approved by the Jamoagir Bowa. Jhj. 
praji (P, W. No. 10) states that Nagosa took 
the boy during Sheoraum’e lifefcima for his 
approval but that Sheoramia dii not ift, 

him. We are not at all impressed by tbii 
evidence. 

We do not un ierjta id why Sheorram i; J 
not authorise Radhabai to adopt a *oa her¬ 
self or why he gavs preference to the widow 
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of Takaram who was a younger son ovar 
-that of Nafchu who was the eider one. Toe 
plaintiff’s suggestion is that Sheoramsa ad- 
vised an adoption by the widow of Tukarara 
because Tukaram had expressly desired it. 
If, however, as we have held, Tukaram did 
not express any such desire, the foundation 
for Sheoramea’s instructions goes. 
t In further support of the story about 
Sheoramsa’s instructions, reliance is placed 
upon a kaifiyat dated the ilth December 1918 
of which Exhibit P k9 is a copy. 1| is as 
follows:— 

'Kaifiyat (statement) executed by R&dha- 
bai widow of ttheoramsa Kalar of Salbardi, 
Taluq Morsi, District Amraoii, to the following 
effect 

My husband Sheoramea is dead, Even if 
lam bis true nearest heir he told me at the 
time of bis death that 1 should get the whole 
property (moveable and immoveable) record¬ 
ed in the name of the daDgbter-in law, Bbagi- 
raiubai, and that I should make her adopt a 
boy with a view to continue his line. All 
this happened in the presenoe of the tanchat 
and so i have entered toy husband’s whole 
property in the name of my daughter-in-law 
Bhagirathibai. It may be recorded in her 
name. I have executed this kaMyat of my 
free will and consent, in full pobsession of my 
senses and without taking any intoxication 
and hearmg any one’s advice. 

* Dated llth Decamter 1918. By the pen 
of Namdeo Yeshwantrao Kukde. 

Lett thumb mark of Radbabai, widow of 
Sheoramea.” 

The lower Court has dealt with this matter 
in paragraph 16 of its judgment. Namdeo 
(P. W, No. 17) has written tne document 
and Babu Kban(P W. No. Is) has attested it. 
Neither of them is able to say why Radoabai 
executed it. Namdeo states that ne had gone 
to Salbardi for marketing and that be was 
called from the market by Radbabi ana that 
he wrote the kaiHyat as instructed by her, 
Babu Khan wno is a resident of Salbardi 
states tbat the document was written on a 
market day and that Saturday is the only 
market day in that village. Now the llth 
December 1918, the date on the kaifiyat was 
a Wednesday, There is, therefore, came 
to saapect the genuineness of this kaifiyat . 
liadhubdi denies that the gave any docdiaont 
purporting to permit muutiou in B ugiraiai 
bal'd name. She states that th 9 Hatuari took 
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her thumb impression on a blank paper saying 
that he would have the fields mutated in ber 
came and that if she gave her thumb impres¬ 
sion she oould have mutation made without 
having to go to Court. She denies that shd 
knew Namdeo, tbe writer. The tatmri , as 
shown by tbe lower Court, is a very unsatis¬ 
factory and unreliable witness. We can see 
no reason why tbe document was written ai 
it is, except to serve as evidence of an ad¬ 
mission by Radbabai of tbe alleged instruct 
tions by Sheoramea, We agree with the lower 
Court tbat even if tbe thnmb’impreccion on 
tbe document is Radbabai’s its contents were 
not written by her authority or with her 
knowledge. • 

We aleo agree with the lower Court in 
holding that tbe consent of Radbabai to tbe 
adoption is not proved, Tbe circomstances 
ucdf r which the ceremony of adoption actu¬ 
ally took place indicate tbat Raobabai was 
not a cementing party to it. Th9 fact tbat 
tbe dcois of tbe family bouse were oloced 
against Bbagiratbibai’s party, tbat the 
ceremony bad to be performed in alane, 
tbat it was comidered necisaary to have 'a 
ptotograpber in readiness to have a photo- 
giaph of tbe party taken, tbat Radbabai dofs 
not appear in tbe photograph, tbat Radbabai 
bad applied for mutation in her own name 
and that she wculd have nothing to do with 
Bbagiratbibai or tbe adopted boy after the 
adiptior, all negative ber consent. 

To mm op, we 6nd, agreeing with the 
lower Court, tbat the parlies are governed 
by the Benares Sohool of Hindn Law, that 
Tukaram did not authorise Bhagirathibai to 
adopt, tbat Sbeoramaa did not instruct hadha< 
bai to get Bbagiratbibai to adopt and tbat 
Radbabai did not consent to tbe adoption, 
On these findings tbe plaintifi’e claim must 
fail. Ibe appealie, tletefcie, ciemiesed with 
costs. 

q. b. r. Appeal ditnuted," 
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ABDUL RAHIM V . JONABALI SIRDAR. 


' CALCUTTA HIGH COURT. 

Appial feom Appkllati Ukoeei No. 1492 

op lb 20. 

1 February 16, 1922. 

1 Present: —Mr, Jusfcise Newbonld. 
ABDUL RAHIM KAZI amd anothbr— 

- Difmdanti Noi. 1 AMD 2— Appbllamtb 

V6T9Ut 

JONABALI SJKDAR amd otbbrs— 
Phimtiifsabd others— Difindenti t to forma 

—Rhpobmbw. 

J Evidence, admissibility of - Recitals of boundaries in 
documents between third parties , if admissible — Evi¬ 
dence Act (Iof \bT?), ss. 1], 13, 32 (3). 

Becitals of boundaries in documents between third 
parties where they throw light on the question of 
the ownership bf the property in suit are not ad¬ 
missible in evidence under section 11 or 13 of the 
£(l Evidence Aot. But they may be admissible under 
y j clause (3) of section 32 of the Act when they are 
l the statements made by persons of the character 
v}? described ii the opening sentence of that section, 

■ that is to say, persons who are dead or who cannot 
l be found or for other reasons there stated cannot 
be examined as witnesses [p. 330, col <.] 

Soroj Kumar Acharji v. Umed Ali Howladar, 63 Ind. 
Cas. 964; *6 C. W. N. .02*; 36 C. L. J. 19, Abdullah 
v. Kunja Behari Lai, 12 Ind Cas. 149; '6 C. W. N. 
252; 14 C. L. J. 467, Imrit Chamarv. Sridhar Panday, 
13 Ind. Cas. 120; 15 C. L. J. 7; 17 0. W. N, 108, 
relied on. 

Appeal against a desree of the Subordi- 
cate Judge, First Court, Faridpur, dated the 
6th of Marsh 1920, modifying that of the 
Muniif, Third Court at Madaripur, dated 
the 28th of June 1920. 

FAOTS appear from the judgment. 

Bahu Jogeth Chandra Boy (with him Bahu 
Atita Banjan Qhosh), for the Appellants. — The 
lower Appellate Court has referred to certain 
documents which are not admissible in evi¬ 
dence. Even if admissible there is nothing to 
show that the name in whieh the boundary 
plots stood was the predecessor-in-interest of 
the plaintiff. When the title deed fails the 
suit should have been dismissed unless ad¬ 
verse possession for 12 years was shown aod 
proved. One oannot prove his title by 
reference to statements in other people’s 
documents. 

Refers to Abdul Ali v. Spsd Rejan Ali (1), 
Soroj Kumar Acharji v. Umei Ali Howladar 
(2), Abdullah v, Runia Behari Lai (3). 

Statements in the oonveyaDses of others as 
to boundaries are not evidence against me and 

(1)21 Ind. Css. 618; 19 0. W. N. 488. 

12, 63 Ind. Cm. 964,26 0. W. N. 1022; 86 0. L. J. 19. 
(8) 12 Ind. Cai, 149;, 16 0. W. N. 262; 14 U, L. J. 
-467. - 


they sannot sreate a title in the plaintiff. 
The dojument was objeeted to and the 
learned Judge relied a good deal on this 
document. The final Record of Rights is in my 
•lient’s favour. They ought to have rebnt- 
ted the presumption raised by that. 

Refers to Soroj Kuma* Acharji v. Umed 
Ali Howladar (2). 

Mr. A. K- Fuz!*uUHaq (with him Moolvi 
Syed Mohd. Sadulla ), for the Respondents.— 
The plaintiff claimed as a suiod&sor in-interest 
of one Hadi. Not oil;, knmi right, but right 
by adverse possession is claimed, The finding 
is that the plaintiffs are in uninterrupted 
poeseseion till the date of the Bnit. Findings 
as to taik aid Adi, who is the same as Hadi, 
are in my favour. These dosuments may not 
bs adnrssible as regards my title but ter- 
tainly so at regards my possession. The 
rolug oited refers to qatsion cf title and 
not of possession. D. cameras are admissible 
under aeiti n 13 of the Evideose Act. I 
w aid rely on seetion 11 of the Evidence Act. 

Sestion 32 read with seetion 13 (a) of the 
Evidence Aot will make the doouments ad¬ 
missible as the statements are from persons 
who aie dead now. I rely on the finding on 
the question of possession. 

Baba Jogeth Chandra Boy briefly replied, 

JUDGMENT—The plaintiffs respondents 
brought the suit oat of wbish this appeal 
arises for recovery of possession of three 
pbte of land on deslaration of their title 
thereto. As regards two of the plot. Nos. 1115 
and 211, both Courts have held that the 
plaintiffs’ ease failed, and though a srose- 
objection in respest of this finding was 
taken on behalf of the respondents it has 
not been pressed at the hearing of this 
appeal. 

We are now only eonoerned with plot 
No. 1116 in respest of whish the MnDsif 
dismissed the plaintiffs’ suit but the 
lower Appellate Court gave the plaintiffs 
a desree for a 14-annas share. As regards 
this plot the only question that really 
arises in this appeal is as to the admissibility 
of sertain dooumenta on which the lower 
Appellate Court has based this finding 
in favour of the plaintiffs. In proving 
their title to this plot the plaintiff relied 
on Exhibit 3 a document whish had haca 
lejested by both Courts and further gj nvt? 

dosuments, Exhibits 1, 4, 5, 6 and 7* ?/rAc,h 
•ontain resitals that the lcmd-ta diaputo 
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•was tbe property of oce Adi Sikdar. The 
lower Appellate Court, differing from 
tbe firet Court, has held that it haa 
been proved that this Adi Sikdar waa 

tbe predecessor, in-intereet of tbe plaint* 

iffa, Theae documents are dooumentB of 
transfer of different properties adjoining the 
land in dispute and in the boundaries given 
in tbese documents Adi Sikdar’a tank is 
mentioned As regards the admissibility of 
these documents, for tbe appellants, reliance 
is placed on tbe ease of Soroi Kmtar Achnji 
v. Umed Aft Howladar (2). There it was 
held that tie question whether rentals in 
the boundaries of other lands in dosn- 
menta between the third parties, snoh as 
there are in the present sase, are admissible 
in evidence under eeetion 11 or Bection 
13 of the Evidence Ast is not free from 
donbt. But having regerd to the resent 
desisions on the point it was held in that 
case that sueh documents were not admis¬ 
sible in evidenee. That ruling certainly 
aopporta the eontention raised on behalf of 
the appellants as regards admissibility 
nnder section 11 or 13 of the Evidence 
Aot On behalf of the respondents reliance 
ie placed on tbe orees of Abdullah v. Kmja 

EehariLal ‘3) and Imrit Ohamar v. Sndhar 

Pandov (4). In the former of these oases 
it was held that similar documents describ¬ 
ing boundaries were not relevant under 
section 11 or section 13 of the Evidence 
Act, hot they might be admissible nnder 

olame (3) of section 32 when they were the 

statements made by persons of the oharaeter 
deooribed in the opening sentence tf that 
section ; that is to ssy, person, who are 
dead or who eannot be found or for other 

rasaoni the.e stated cannot be “ 

witncesis. It is not shown in thu “M 
that tbe persons who appear m these 
dccumeo.e to have m«ds these slaements 

n j fir fl-fl category detoibed in 
oome under ne ® j - * 

lh „ ijj x'. i r»" 

., . .. inftdmifflible documents, 

consideration tbe lnaamno 

nvrrE *£ v** - 

l*) \'t iud. Cm, 120! 16 L ' J ' 7 ‘ 17 °‘ W ' N ‘ 10S ' 


sestion 32, slanse (3) and if they are able 
to do so on the evidenee on the rasord^ Ibis 
documentary evidenee may ba considered 
by the lower Appellate Oonrt. But should 
they not be able to do bo they must be 

excluded from eonsideration,^ 

I aoiordingly deeree .this appeal and 
diamisi the erosfl-objeetion taken by the 
respondent. Tbe appeal will be ra-hevd by 
the lower Appellate Court only on the 
point of tbe right of the plaintiffs to a decree 
in reepeot of plot No. 1116, tbe tank, 
and it will be deiided on tbe evidenee 

already on the record. 

Costs will abide tbe result. 

I make no order aa to costs in tbe cross. 

objections. 

• Appeal allowed; 
Cross-objection dirnimi. 


BOMBAY HIGH COURT. 

Original Civil JoaiBDiCTion Suit No. 54 

of 1921. 

June 10, 1921. 

Present Mr. Justite Pratt. 
VITHALDAS BHAGVANDAS- 

Plaintiff 

venut 

nagubat M. JOSai-Dcmnm 

Bombav Rent (War Restrictions) Act (II of 918;, 
,, g-fractiTof prmisti Uaud nquirod by landlord 

J-Tenant, eviction of. 

A bona fide requirement of a landlord of a small 
fraction of the premises leased does not 
reasonable requirement of the whole of the p ■ 
mises within the meaning of sectioni 9 of the Bom y 
Bent War Beitriotions Act so as to entitle him 

eriot the tenant from them. [p. 331, ool. ,J 

Mr. F. S. Taleyarkhan, for the Plaintiff. 

Mr. Ooltman, for the Defendant. 
JUDGMENT.— Tbe plaintiff, who ib the 
owner of a building on Sandhurst Road, 
seeks to evict the defendant, a lady Doctor, 
who is in occupation of the ground floor aa 
reaidenoa and first floor aa a hospital and 
aleo of one motor garage in an out-honce ap¬ 
pertaining to the building. 

Tbe plaintiff himself lives on this N#w 

Oharney Road, and haa two motor mm and 


V.], LXVIIl] INDIAN OASES, 

MOBIL XAHAUUAD 3. AMIR3DDIK MAHAMKAD PRAMAKIK. 


331 


two tarriageS without horaeg. 1 2 He says he 
does not require any part o! the property in 
the compation of the defendant, eioept -the 
motor garage. He wants this motor garage 
fnr ! the anommodation of one of big earg. 
His ears are at present aaeommodated, one 
in a hired garage elose to his residence, and 
the Other, in a vaiant shop on the ground 
floor of his lister’s house. The ■ earriages 
are, one 1 , At ty’s sister’s bungalow on Malabar 
Hill, and the other, in one of the other garages 
iu the same out-house. 

f The oar, whiah i9 in the hired garage ilose 
by, is conveniently situated, and he is sontent 
to leave that sar there. The car he wants to 
aosommodate in the garage, wbish he seeks 
to atqnire possession of, is the sar whieh is 
in his sister’s shop. He says the can's only 
temporarily aeiommodated there, but surely 
it is not likely that big sister would turn 
that sar out of the shop. The only extra 
convenience he gate by removing the car 
from the sister’s house to the garage in 
suit, is a gain of foar or five minutes in time. 
The shop in his sister’s house is ten minutes 
from Lis own . residence, and the garage in 
suit is four or five minutes distant. 

Again, I Bee no reason why the plaintiff 
should not remove the sarriage whish is in 
one of the same garages in the Eame ont- 
honse and asiommodate his ear there. The 
carriages are not in use and be ought to be 
able to find godown-aoiommodation for that 
•arriage somewhere else. 

On these fasts, 1 am not satisfied of 
the bona fidet of the plaintiff’s requirement. 

But even assuming that (he plaintiff’s 
requirement is bona hde it is not reasonable. 
Plaintiff must ene to evistthe defendant from 
the whole of her premiers in occipation as 
his tenant, and I must, therefore, dral with 
the suit on that footing, it cornea to this, 
therefore, that a boni fide n q lirement of a 
small fraction of the premises leased does 
not, in my opinion, amount to a reasonable 
requirement of the whole of the premises. 
For these rensons, therefore, I find on the 
issue framed, in the negative, and dismiss the 
plaintiff’s suit with soate. 

w. c. A. 


CALCUTTA HIGH COURT. 

Civil Ruls No. 708 op 1921. 
Febraary 17, 1922. 

Present: —Mr. Jnatiee Newbould and 
Mr. JustioB Panton. 

KHOSAL MAHAMMAD—PLAiNTiFf 

—PlTlTlOlEK 
tereut 

AMIRUDDIN MAH4MMAD PRAMANIK 

— Difihdant Oppositi Party. 

Bond*-Alteration! effect of-8u.it on altered bond if 
■maintainable—Proof of actual loan by independent 
evidence. 

The plaintiff brought a suit on a bond for Bs. 35. 
The defendant denied payment of consideration and 
also pleaded that the bond whioh he admittedly had 
executed was a bond for Bs. 25 only and had been 
altered so as to show the amount advanced to be 
Bs. 36 The Trial Court dismissed the suit on the 
finding that the bond was altered, although the con¬ 
sideration money of Bs. 25 had been paid The 
plaintiff moved the High Court under seotion 25 of 
the Provincial Small Cause Courts Aot: 

Held, that although the plaintiff could not recover 
his olaim on the bond sued upoD, he was entitled to 
recover the amount of Bs. 25 which he had been 
found to have advanced to the defendant, inasmuch 
as he was entitled to sucoeed on proof of the loan 
by independent evidence, [p. 3(2, col. L] 

Rale against an order of the Man*if, 
First Court, Jalp&igurf, exercising the 
powers of a Court of Small Causes. 

FACTS appear from the judgment. 

Baba Atul Ohandra Qupta,tor the Petitioner. 
—The plaintiff is the petitioner. This Rale 
was granted against an order dismissing the 
sait on the ground of an Authorised alterations 
in the bond. I sued for R\ 35 with in. 
teresfc The defendant denied raosipt of 
consideration. The Jadge held that there 
was a sonddera'icn for R 9 , 25, but has 
dismissed my ease on the ground nf un¬ 
authorised alteration of Rs, 25 to R-, 35. 
He has relied on Qour Ohandra Das v. Pra- 
mnna Kumar Ohandra (1) whioh I submit is 
qiite distinguishable. The case in Achyuta • 
nunda Bhattacharya v. Ram Nath Bhattacharya 
(2) is also diefcinauishable. There the point 
was raised by the subsequent purshaier from 
the mortgagor. I would rely on Pramaiha 
Nath Sand'll v. Dvnrka hath Dey (3), Moti Lai 
8aha v If onmohan Goeteami (4). 1 aobmit a 
desree for Re. 25 should have b9en passed. 


(1) 83 0.812: 10 0. W. M 78«; 3 0. L. J m 

(2) il Ind. Cai. 7»i id 0. L J. 854. 

(8 28 0.-51; a Ind. Doo. (n. a.) 585. 

(4; 5 0, W- N. 68. 


Suit ditmined. 
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LALBINO V. PARSflBAM, 

No one appeared for the Opposite Party 
to show cause, 

JUDGMENT,—This Rale is unopposed 
The petitioner broaght a sait against the 
defendant on a bond for Re. 33. The 
defendant denied pay mint of consideration 
and also pleaded that the bond which he 
admittedly executed was a bond for Rs. 25 
only and had been altered so as to 
show the amount advanced to be Rs. 35. 
The lower Ooorfe has foand that the 
consideration money of Rs. 25 was paid 
and the bond was altered. Oo these 
findings he has applied the principle of 
the leading ease of Master v. Miller (5) to be 
foond at page b03 of Smith’d Leading Oases, 
12th Edition, Volume 1, and dismissed the 
Bnit, That the plaiotiff petitioner cannot 
reoover his olaim on the bond i'b not 
disputed but wbat is sontended is that 
be can sue on the original debt of Bs. 25. 
This contention is supported by the autho¬ 
rity of the case of Moti Lai Saha v. 
Monmokan Qossami (4), in which it was 
held that even if the promiflsoiy note sued 
npon were a forgery the plaintiff woald 
succeed on proof of the loan by independent 
evidence. Following this decision we hold 
the plaintiff is entitled to reoover the 
amount of Rs. 25 which he has been 
found to have advanced to the defendant. 

We, accordingly, make the Rule absolute 
and set aside the deoree of the Small 
Cause Court Judge. The plaintiff will 
get a decree for the sum of Rs. 25 only 
against the defendant. The parties will 
bear their co6ts in ell the Courts. 

B. N. 

Buie made absolute . 

(6) (1791) 1 Sm. L. 0. (11th Ed.) 767 atp. £03; 2 
11. It, 399; 4 T. R. 320; 100 E. R. »012, 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

• SioJxd Civil Appeal No. 86-B of 1921. 

April 28, 1922. 

Present Mr. Prideaux, A. J. C. 
LALalNG—D ifikdabt—Appillakt 

tersus 

PARASHRAM— Plaintiff—Rispocoekt. 

OticniiMe owner-'Alienation—Suit ty ml owner to 
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weaver property-Notice of title-Burden of proof— 
Question of fact, decision on—Decision, when not final. 

In order to allow the real owner of property to 
recover from an alienee the property taken from a 
person allowed by the real owner to hold himself 
out as the owner, he must prove either direot or 
constructive notice of the title or the existence .of 
circumstrahceB whioh ought to have put the pur¬ 
chaser on an enquiry which if proseouted would have 
led to a discovery of the real title, [p. 333, col, 1.] 

• Ordinarjly, a decision on a question of faot is 
final, but. when it is shown that that decision was 
reached without assessing the evidenoe on the 
reoord at it9 proper value and that, while appraising 
that evidence, various important factors were not 
considered, the deoision cannot be accepted as 
final, [p. 333, col. i,“| 

Appeal agaiost a decree of the Additional 
District Judge, Akob, dated the 20th Dee ra- 
her 1920, in Oivil Apoeal No. 219 of 19*0' 

Mr. A. V. Khare , for the Appellant. 

Mr. M. B Aipoflft, for the Respondent. 

JUDGMENT.—This case was la’t before 
this Court as Second Appeal No. 8-Bof 1918 
when it was remanded for taking of some 
fresh evidence and for a fresh decision on 
the merits. The principal question at issue, 
namely, whether the house in suit is the 
property of the plaintiff, Parasram, or of 
bis brother, Rajaram, is one of faot and the 
deoision on a question of fact would, in 
most oases, be final but there are circura- 
Btanoes in the present case which lead me 
to believe that the evidence on record has 
not been assessed al its true value and 
various important factors to be taken into 
consideration while appraising that evidence 
have not been considered. It ic, of Course, 
trne that the sale deed of 1883 proves it¬ 
self, bnt beoanse Parasram was the owner 
of the house in that year it by no means 
follows that he was still owner when be 
brought the present suit. Some relianoe 
has been placed on the rent note bat that 
document was executed by Arjnn during the 
pendenoy of the defendant's suit against 
Raj&ram, and the evidence of the writer of 
the docament, Yeshwant (P. W, No. 1), 
states that Parasram and Raj&ram were 
both absent when he wrote the rent note. 
The evidence does not chow that the preseot 
plaintiff, Parasram, was in fact a party to 
that rent-note. The seoond witnecs for the 
plaintiff skates that be does not know who 
ic the owner of the house; therefore, it items 
that the plaintiff got .» deoree merely on 
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bis original sale deed and the Courts below 
have not given proper weight to the fait 
that the local authorities in their collection 
of taxes have shown Rajaram as the owner of 
the house and eollested the taxes from him. 
P, W, No. 2 himself admits that Rijaram was 
living in the house until the last five or six 
years. It is significant that the plaint in 
this sase is signed for Parasram by the son 
of Rajaram who also appears in the case 
as the plaintiff’s agent. A matter worthy 
of consideration is the question whether if 
Parasram had been in truth the owner of 
the house, he would not have had hie 
name entered as owner in the Municipal 
register and piid taxes of the house him* 
self.. It is here argued that} the lower 
Courts do not seem to have given the con¬ 
sideration it deEerves to the question whether 
Parasram is the owner of the house in suit and 
has allowed Rajaram to pose as the ostensible 
owner of it, for it is a rule of law that 
in order to allow the real owner of property 
to recover from an alienee the property 
taken from a person allowed by the real owner 
to hold himself cut a9 the owner, he must 
prove either direct or sonstruotive notice of 
the title or the existente of circumstances 
which ought to have put the purchaser on 
an inquiry which if prosecuted would have 
led to a discovery of the real title. This 
question must be considered and the lower 
Appellate Court must ascertain and record 
its opinion on the question whether Paras¬ 
ram has, as a fast, had anything to do 
with the property for many years past or 
whether he has allowed Rajaram to live in 
the house and to treat it as his own leading 
people to believe that Rajaram was in truth 
the real owner. I have said enough to show 
that all aspects of the case have not been 
duly considered by the lower Appellate Court. 

I am not, therefore, prepared to receive its 
findings on the main question of fact as 
final. I set aside the decree and iernand 
the case for a decision de note in the lower 

Appellate Court, Costs will abide the 
result.. 

w, c. a, <fe a. R. D. 

# 

_ Case remanued, 

C *— f 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Rest Appeal No. 47 of 1921. 

December 8, 1921, 

Present: —Mr, Lyle, A. J. C. 

SIT A RAM— Plaiutiff—Appellakt 

versut 

SARJU PRASAD and othibs—Dbfimdakts 

— RkSPOMDBNT*. 

Transfer of Property Act (IV of 18R2), s. 105— 
Agreement between co-sharers to take profits in turn, 
whether lease—Registration not necessary. 

An agreement between the co-sharers of an estate 
whereby each is in turn to take the profits for a 
certain number of years, is J not a lease within the 
meaning of section 105 of the Transfer of Property 
Act but is an arrangement as to the method of 
distribution of profits and does not require to be 
embodied in a registered instrument to render it 
valid. 

Appeal against a decree of the First Ad¬ 
ditional District Judge, Lucknow, dated 
21st June 1921 confirming that of the 
Honorary Assistant Collector of the First 
Olase, Lucknow, dated 31efc January 1921, 

Mr. Bisheshwar Nath Srivastuva , for the 
Appellant. 

Mr, A, P. Ren, for Respondent No, 1. ; 4 
JTJDG MENT —This second appeal arises 
out of a suit for profits. The plaintiff's father 
and the first two defendants each purchased a 
5-annas share and the third defendant pur¬ 
chased the remaining 1 a^ca share in the 
village in Jnly 1^00. Both the Courts below 
have held that there was an agreement amoDg 
the parties by which the defendant No. 3 was 
to realize his share of profits from aortain 
tenants and the other t*o defendants and 
the plaint ff were each to realise the 
rent from all the other tenants of the 
village and take all the profits for a period 
of six years in turn. Th«y held that 
this agreement was acted upon and 
that in aocordanse with this agreement the 
plaintiff had taken the profits for the whole 

15-annss from 1309 to 1314 Fasli, that the 
defendant No. 2 had taken the profits from 
1315 to 1320 Fasli, aud that the defendant 
No. I had taken and was entitled to the 
profits from 13.1 to 1326 Fasli. In accord- 
ame with this finding the plaintiff’s claim 
being for the profits for 1325 and 1326 Fasli 
was dismissed. 

The only point erg^d in seoond appeal in 
that, assuming that there was such an agios- 
mentjit was not valid iu law or binditig oo 
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the plaintiff-appellant, that it amounted to 
a lease for a period of more than one year 
and that, therefore, it could only be made by 
a registered instrument under section 107 of 
the Transfer of Property Act. It seems to 
me to be quite dear that the agreement in 
question does not amount to a lease as 
defined in seition 105 of that Aot. One of 
the essentials of a lease is that there 
should be a consideration to be rendered 
periodically or on specified occasions to 
the lessor, and that essential is entirely 
absent in this agreement. The agreement is 
nothing but an arrangement between so- 
sharers as to the method of distribution of 
profits. Instead of dividing the profits each 
year it waB agreed that each party shonld 
take the profits for sir years in turn. The 
agreement was a perfectly valid agreement 
and did not require to be embodied in a 
registered instrument, I may also note that 
the plaintiff has in pursuance of tais agree¬ 
ment enjoyed the profits for eiz years and he 
•annot now be allowed to go behind it. 

The appeal fails and is dismissed with 

costs. 

K. K. . 

Appeal dismissed, 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1482 

of 1922, 

February 15, 1922. 

Present Mr. Justice newbould. 
Xrimati MANMOH1NI DEB1- 
Plaintiff - Appellant 
versus 

RAMKISHORE TARKARATNA and 

ot -SR8—Defendants—Risfondbnts. 

Civil Procedure Code (Act V of 1008), 
n XLVIt, r. I- Admission of evidence at appellate 

stage—Insufficient ground—Proper remedy. 

The fact that the plaintiff in a case was unaware 

of certuiu important documents during . the kewmg 

of the cabc ib no Buffioient ground for their admissiou 

e Tue P^inti2 ; BProper 

remedy is by an application for a review under 0. 

XI.Vi I, r. 1- [P- 835,(501. l.J 
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Garden Reach Spinning and Manufacturing Co. r. 
Secretary of State for India, 24 Ind. Caa. 865} 42 0. 
67->9 0. W N. 401, Kemwji Issur v. Great 
Indian Peninsula Railway Co,, 31 B. 3S1; 9 

Bom. . R. 671s LI 0 W. UU 6 0. L. J. 6; 4 A. 
L. J. 401: 17 tf. b .T 347; 311. A. 115; 2 M. L. T, 
435 P. C), followed 

Apoeal agaicsi a decea of the Additional 
District Judge, Tipperah, dated the 21st 
of February 1920, affirming that of the 
Munsif, Second Court at Brahmanbaria, dated 
the 19th of September 1918, 

FACTS appear from the judgment. 

Babu Kali Kinkar Ohakra>artti, for Baba 
Vpenira Sumar Roy, for the Appellant.—The 
plaiut ft* is the appellant. The appeal arises 
out of a suit for declaration of plaintiff’s Niskar 
title to one third share of the lands and for 
partition. The First Court dismissed the suit. 
On appeal that decision has been affirmed. 
My main contention is that the learned Judge 
ought to have admitted certain documents 
in evidence. Oar case was that the plaintiff 
was unaware of their etistencs and so could 
not produce them before t*be First Court. 
The learned Judge has held that this evi- 
dance loald only be admitted under 0« XLI f 
r. 27, and that no substantial canse has 
been shown as to why they shonld ba admit¬ 
ted and has relied on the case of Garden 
Reach Spinning and Manufacturing Co. v. 
Secretary of State for India (l). Bat even 
according to that decision the Judge ought 
to have found that there was lacuna in the 
evidence. Those documents would have 
proved my main contentions and disproved 
those of the defendants. The other finding! 
are rather against me. Bat the learned 
Jndge was wrong in holding that the plaint¬ 
iff’s whole case depends on showing that she 
W ae in possession of plot No. 8, I submit 
the Judge ought to have considered the case 
with regard to the other plots. 

Babu Dwarkanath Chakerbuity t Senior 
Government Fleader (with himBabns Qobin* 
da Ohanira Beg Roy, Surendra Nath Guha 
and Monomohan Banerjee), for the Respond¬ 
ents, was not called upon to reply, 

JUDGMENT.—Tbis is an appeal against a 
decree dismissing a suit for declaration of 
the plaintiff’s Niskar title to one-third chare 
of the lands of the plaint and for partition. 
The dismissal by the Court of first instanoe 
was affirmed on appeal by the lower Appellate 

Court. 

(1) 28 Iud, Cat. 865; 42 C. 076; 19 0. W. N. 4 1, 
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The main point urged in this appeal is 
that. the lower Appellate Oonrfc was wrong 
in refusing to receive certain documents in 
evidence under 0. XLi, r. 27, Code of Civil 
Procedure, The plaintiff-appellant’s case was 
that she was unaware of the more important 
of these documents doriDg the hearing of the 
case in the First Court. The lower Appel, 
late Court has held that that is no sufficient 
ground for admission of the evidence under 
0. XLI, r. 27, Code of Civil Procedure, and 
the plaintiff’s proper remedy is by an applica¬ 
tion for a review under 0. XLVII, r. 1. i n 
support of this view he cites the case of Garden 
Beach Spinning and Manufacturing Oo. v. 
Secntary of Hate for India (1). He has 
wrongly referred to it as a Privy Council 
decision whereas it is a deoision of a Benoh 
pf this Court, But it is nonetheless bind* 
ing on the learned Additional District Judge 
and is also binding on mo sitting singly. 
Though it is not itself a decision of the 
Judicial Committee it is based on their 
decision in the case of Kessowji Iuur v. 
Great Indian Peninsula Railway Oo. (2). 
These deoisions fully support the view of 
the learned Additional District Judge. I 
hold that he was right in refusing to admit 
this evidence at the hearing of the appeal. 

The only other point urged is that the 
Qpurt of Appeal below is in error in thinking 

that the whole case of the plaintiff depended 

upon her possession of plot No. 6 and this 
has vitiated its judgment. From what I 
have seen of the judgments of the two 
lower Courts I am unable to bold that the 
learned Judge is wrong in holding that the 
plaintiff s case must fail if she fails to prove 
her possession of plot No. 6. The judgment 
irhJih m one of affirmance has dealt suffi. 
siently with other points in the case and has 
given good grounds for supporting the 
6 ndmg of the First Court on the facts. On 

fads 8 fiDdlDgfl the plaiDfciS ’ 8 8uifc ne0389 arily 

• I accordingly dismiss the appeal with 
costs to each set of respondents. 

B. N. 


Avpeal dismissed. 


(2* 81 B.381; 9 Bom. L. R. B7l s 11 
6 0. L. J. 6; 4 A. L. J. 461; 17 M r, r 
115; 2 M. L. T. 435 (P. C.). 


C. W. N. 721; 
317; 3* I. A. 


BOMBAY HIGH COURT. 

•Second Cavil Appeal No. 676 or i920, 

January 9,1922. 

Present Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justioa Ooyaje. 

JAYANTBAPSHA SaVANT^ 
Defendant—Appellant 

versus 

ABDUL RAHIMAN MAHOMED 
IBRAHIM— Responds t. 

Khoti Khasgi lands , purchaser of— Faida, liability 
to pay . 


a purchaser ot Khoti Khasgi lands from one of 
the co-sharers Khots, is liable to pay Faida, unless 
he is able to show that by virtue of some oustom or 
agreement amongst the Khots the Faida is not 
payable, [p 33t, col. 1.] 

Second appeal trom the decision of the 
Assistant Judge, Thana, in Appeals Nos. 97 
and 107 of 1920, conBrming a decree passed 
by the Subordinate Judge at Mahad, in Civil 
Suit-No. 272 of 1918. 

Mr N. V. Gokhale , for the Appellant. 

Mr. V. B. Virkar , for the Respondent. 

JUDGMENT. 

Macleod, 0. J.—Tne plaintiff alleged that 
he was a co-sharer Khot of the suit village 
of Bhandivili, that he managed the suit 
village in the years 1914-15, 1915-16 1916- 
17 aud 1917-18 ; that a Khoti Khata stood 
m the defendant’s name; and that the defend- 
ant did not pay Dhara and Faida for those 
lands. The defendant inter alia contended 
that for some lands in Buit he was liable to 
Day only Dhara and local cess ; and the 
mam issue in the suit was whether for 
those lands he was liable to pay the 
i?aida. 

Id the Trial Court the learned Judge points 
out that a Kbot in respeot of his Khasgi 
lands is a tenant to himself so far as his 
babihty to the body of Khots in ooncsrned 
With regard of Khasgi lands, i anderstand 
the position is that the holder is still liable 
to pay Faida to the general body of the Khots 
Md that this payment of Faida for various 
Khasgi lands held by various co-sharers i Q 
he ordinary course would be adjusted when 

the division of prohts is made among the join* 

body of the Khots. 1 Uj 

The defendant, as a purchaser of KhcA ; 

Khntf 1 r J r T ° f tha w-Bharev 

Khots, would be lust; to pay Paid., ^ 
bo was able to show .bat by virtu,, cf sous.-, 

lustom or agreemod amougst tu S 


I 
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the Faida was not payable. That was a 
matter to be proved by evidence, and as 
the learned Judge point s out no evidence 
whatever was adduced. The fact that the 
defendant produced four sale-deeds, under 
whith the defendant bought Khoti Khasgi 
lands, which were alleged to be immune 
from the payment of Faide, would not be 
relevant, unless it sould be shown that the 
general body of Khots had agreed to those 
terms. The plaintiff’s slaim was, therefore, 
decreed in the Trial Court, and thisdeoiaion 

was confirm9d in appeal. 

The learned Appellate Judge relied upon 
the decision in Roghunathrao v. Vasdev (D 
that a Khoti sharer, if he sold his Khoti 
Khasgi lands, lost his rights thereto as 
against the general body of the Khots, and 
if after the sale he remained in possession 
of moh lands, he was a tenaut-at-will and 
•ould be ejested ; and the head-note also says 
that if a Khoti sharer parts with his Khoti 

Khasgi lands, then those lands, in the hands 
of an outside purchaser, become Khoti Niabat, 
that is to say, the purchaser not being a 
member of the body of Khots cannot hold 
any lands as “Khoti Khasgi”, as that 
expression refers ooly to lands in the 
oMupation of a Khot and sulfcivated by him 
or by his hired labourers. It is dear, 
therefore, that these lande in the possession 
of the purchaser are liable to pay Faida 
under the arrangement which was made m 
Exhibit *9. whereby it was arranged that 
the tenants of Khoti Niebat lands> wereto 
pay Rs. 1 assessment and amoas 8 Faida. 
Therefore, the dec sion of the Court below 

is lorrest and the appeal must be dismissed 

" O^mi, J.-I cou.ur. The defendant’s 
nlea so far as it appears on the evidenoa, 

Fi'da in re.pe.t of the Kho Kha.g 
lande now in hie poeeeeeion. This Pj»* -»« 
disallowed by both the lower Coarte, and 
in -my opinion, for ,nffi«ient reasons. Toe 

lands in question are not 'Dhara lande. 

They are Khoti Khasgi lande which are 
explained by Mr. J-tiee Rana • 
Secretin, ol Stale for India v. Narayan 

Samthet Kamerkar (2) ; 

(1) 23 B.- 769; 1 Bom. t. B. 436; 12 Ini Deo. 

K, 19 at p, 26; 23 B. 618; 12 Ind.Deo. 

(t(. I.} Wi. 


“Khoti Khasgi lands have been thus defin¬ 
ed in Mr. Justice Candy’s book on Khoti, 
Tenure. All land in a Khoti village,, 
whish is not Dhara, must be Khoti. Tba ; 
Khoti lands whish are sultivated by the 
Khot himself, or by means of hired labonrers 
are sailed Khoti Kbaigi, and the rest is 
Khoti Nisb&t, which may be sub-let to perma¬ 
nent tenants or to recant cultivators.’ ” 

Now, all Khoti lands are liable to pay 
Faida, that is, the Khot’s profits. It con¬ 
stitute? bis remuneration for the trouble 
aad risk of collecting the revenue of the 
village, and managing the village. Khoti 
Khasgi lands are not exempt from such 
imposition. When the Khoti Vatan ic held 
by one siDgle individual, he is, so to say, 
his own tenant as regards tbe Khoti Khasgi 
land? in his private ossupation. The posi¬ 
tion ae regards the payment of this Faida 
becomes clearer when such Khoti Vatan 
is held by a body of sharers, In that 
ease each sharer holding Khoti Khasgi 
lands becomes a tenant of the 
so-parcenery and pays Faida to the whole 
body of Khots including bimself, and when 
a Khoti village is taken under attaohmeut 
by Government, the Khot je liable to be 
assessed for Khoti Faida in respect of lauds 
ia his private ossupation, Ramchandra Nar- 
tinha Mahajan v. Collector of ' Ratnagin 
(tf) and Ramchandra Doji Joehi v. Vitoji 
Bapuji Rcnhere (4). • . • 

It was no doubt open to tbe defendant 
in this ease to prove that this partisular 
Khoti land bad been the Bubjest of a special 
agreement between bis vendor Khot and his 
so-sharera. The burden of proving it lay 
on him. No snob agreement, however, has 
been either alleged or proved in this case* 
The learned Trial Judge pointed this ’ out 
when be said “defendant has not addnsed 
any evidence to Bhow that he is not liable 
to pay Faida to plaintiff in virtue of any 
custom or agreement.” 

In these circumstance?,' in my opinion, tbe 
decree of the lower Court is right. . 
w. c. a. Decree afirmed , 

(8/ 7 B.H, 0. R, lA, C. J.) 41. 

(4) (lb80; P. J. 297. 

c 
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PATNA HIGH COURT. 

Appeals from Original Okdcks Nos. 173 
op 1920 and 111 cp 1821 and Civil 
Revision No 155 of 19-1. 

Mey 3, 1922, 

Present : —JustioeSir Jwaia Prasad, Kt„ 
and Justice Sir John Buaknill, Kt, 
GOUR CHANDRA RAY— Judgment* 
Debtjk—Appellant in M. A. No. 173 
Respondent in M. A. No. Ill Opposite 
Paatt is C. R. No. 155 
versus 

JANARDAN PRASdAD THAKUR 
and otkbb«—Decree Holdbks—Respondents 
in M A. No » 73. AppillaNis in M. A. iso. 

1 M — Pet tio*iks in <\ R No. »55. 

Execution of decree—Application jor issue of notice — 
Stepin-aid 0 / execution - Objection as to limitation not 
taken — Objection, if can be taken in subsequent pro¬ 
ceedings —Res judicata— Order dismissing execution 
petition for dejault, if appealable 

An application praying for issue of notice upon the 
judgment-debtor is an application in aid of execu¬ 
tion. [p, *H , col 1 ] 

w here after due notice upon the judgment-debtor 
the <’ourt decides that the execution is in order and 
that it should proceed, it is not open to the judg¬ 
ment-debtor in subsequent execution proceedings to 
challenge that order aud pet up a plea that the 
previous execution proceedings were barred by 
limitation, [p «8, col ] 

No appeal lies from an order dismissing an appli¬ 
cation for execution on account of the decree-holder’6 
failure to prosecute it [p. ool. & ] 

nppeal turn an order of the Subordinate 

Judge, Purneab, dattd the 19th JJy ly20. 

In M. A No. 173. 

Messrs. S. N. Pal t and 8. M Mullick , for 
the Appellant and M ssrs, K. Sahay , ziveshar 
Dayal and B % K, trasad , for Mr. D, /*. tsinha, 
for the Respondents. 

In M A. No. Ill and 0, R. No. 155 of 1921. 

Messrs, K % Sahay, tiveshar Day l and 
B. K. traiad for Mr, D 8. Pinha , for the 
Appellants aod Mtsw. S. N. 1 alit and 
S. M % Mullick , for the Respondents, 

JUDGMENT. 

Jawala Parbad, J.—This appeal arises out 
of an order of tbe Subrriirate Jadge, da ed 
the l9ih Jaly 1920. rejecting the p.t tion 
of the jadgment-debior appellant with 
respect to tbe execution of the decree 
obtained by the respondent. Tbe only 
question involved in this appeal is whether 

22 


the execution of the decree is barred by 
limitation. 

The decree was obtained on the 19fch 
of April lir09 and was put into exscntion 
-several time. The present execution was 
levied on the 11th of Novembsr 1919. This 
was within three years from the previous 
execution which was 61ed on the 10th of 
April 1917 and disposed of on the 13r.h of 
September 1917. Before this ex cufcion the 
decree-holder bad levied execution of the 
decree on the 19th December 1913. That 
execution was di^mused ou the 27th April 
1914. The contention of the judgment- 
debt<r is that, the exeoation levied on the 
10 ;h April 19 7 was barred by limitation 
and c n«equen<ly the decree*holier lo*t all 
right to execute *h 3 decree on the llth 
of November 1919. The determination of 
this question re*t< en ir j ly upon the ion* 
sanction of an appl'catioi made by the 
decree-hol‘er cn the 25,0 April 191A. It 
n onieded that if that auplioafcion be in 
aid of execu i m, toe exeoation of the decree 
holder which commenced on the 10th April 
19;7 was well within time. On the bth of 
April 1914 the Court directed “Notice to 
is*ue under O. XXI, r 66, upon the 
j idgment-debtori fix ng 25 .h Miy i914.” 
Toe decree holders bad put in proaeis-fee 
and no iies for tbe parties. The return of 
notice was received, but the notice was not 
served, at least upon some of the jadg nent- 
debtors, acd conseqaent y the deeree bolder 
filed tbe application of tbe 25th April 19 i4 
praying that an order may be passed for 
issue of another notice for service upon the 
judgment-debtors in tbe suit and one week’s 
time may be allowed for filing tdbvni and 
notice. The learned Vakil 00 behalf of 
the judgment debtors contends that this 
was an application simply for time to file 
the txlbona . and w*s not an application 
prayrng for issae of notices upon the jadg- 
moot-debtors. The plain meaning of the 
application is that it was for bjtb the 
purposes. The notice opuu some of the 
judgment-deb.ors had been returned UDserv- 
ed. It was, therefore neeessary for the 
decree holder to apply for tbe i<sue of fresh 
notice upon those ja Igmenc debtors. This 
interpretation is borne oat by the order of 
the Court which runs in the following 
word-:—‘Decree-holders filed a petition for 
issuing fresh notice and played for time 
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t.o file noiioe and proeess-fees. Pat op on 
27th April 1914fororders.” There isairpleau- 
thority for the proposition that an applicition 
for the issue of rotice upon judgment 
debtors is an ppplication in aid of execution 
There car, therefore, be no manner of doubt 
that the application of the 25th of April 
1914 was an application-in-aid of execution. 
Therefore, the application of the judgment- 
debtor for execution of the decree filed on 
the 10th of April 191? was within three 
years from the application of the 25th April 
1914 filed by the decree holder in aid of 
execution. In this view the present execu¬ 
tion of the judgment-debtor ie not at ad 
barred by limb atim, Supposing, however, 
that the appl cation of the 25 b April 
1914 was not in aid of execution, the- 
judgment debtors did not object to the 
execution of the decree in 1917 in reepfet 
of notice having been served upon them. 
In the execution of 1917 (No. 234 of 
1917)* the Court directed notice to issue 
under 0. XXI, r. 22, of the Code of 
Civil Procedure, fixing the 3rd May 1917. 
That notice was served upon the judgment- 
debtors on the 23rd April lyl?. The 
decree-holder has examined the Court peon 
and the identifier to prove service of that 
notice. The learned Subordinate Judge bas 
accepted that evidence, He bas also consi¬ 
dered the objection of the jadgment-debters 
as to why the evirence of service of the 
notice should Dot be believed. The same 
objection was urged befiro u?, bat on 
examination of the evidence in the Oose 
wo are tatisfied that the obj-otiors are un* 
substantial and tha< the Court below was 
right in accepting the evidence of s>rvice 
of the notice upon the judgment-debtor*. 

Acjepting, therefore, that the judgment- 
debtors had roceived notice of the exesuiioD, 
it was open to them to object to the 
execution of the decrea upon the ground 
that it was already barred by limitation. 
This they did not do, and on the 3rd of 
May lyl7 the Court accepted the affidavit 
file! on behalf cf the decree-bc1 ler in 
proof of service of the cofcioe and directed 
a, y. ifc of attachment to iesne fixiig the 
22ncl of May 1^17. The Court accepted 
the ovideneo on the record that the writ 
of- attachment was also, corved and directed 
on the 12th of June 1917 notice to issue 
(•or the ode proclamation under 0, XXI, 


r. 66. Therefore, not only the notices 
were served upon the judgment-debtor 
under 0. XXI, r, 22, but also the 
writ of attachment was Berved upoD the 
spot. The Court, therefore, d°cided after 
due notice upon the judgmenSdeVors that 
the execution was in order that it should 
proceed. That order is binding upon the 
judgment-debtors. It ie an order deciding 
ae between the parties than the execution 

was not barred by limitation. Such an 

# 

order bae bEen held to operate as res 
judiC r ita t and whether right or wrong, the 
order cannot be challanged in sub-equent 
execution proceeding?. The result is that 
it is not open to the judgment debtors 
now to challenge the execution of the 
decree filed in 1919 that the decree was 
barred long before the present execution. 

The result it that we accept tbe view 
taken by the Court below and dismiss th9 
appeal with costs. 

The decree-holders’ trouble does not cease 
with the disposal of this apnea), for we find 
tbatafterthe objectionof the judgment-debtors 
was disposed of oo tbe 19th of July 1920 and 
the ext-oation was directed to proceed, the 
execution was dismissed as being infructuous 
on tbe i th of May 1921. The decree-holder 
has, therefore, come to this Court aggrieved 
by the order of tbe Subordinate Judge,, 
dated tbe 6th May 1921, passed by the 
Subordinate Judge both in appeal and in 
revision. The order cf the Subordinate 
Judge is in the following words : Decree- 
hr 1 dor takes no step, tboogh the case was 
fixad for yesterday when I was busy with 
sessions. The exeou'iou case ii accordingly 
dirmisssd as iofructuGU*.” The order in 
question is not appealable. This kind of 
order 19 not included in the list of orders in 
0. XLIIl, r. I, and no order unless 
included in that list is appealable Tbe 
order in question was passed in execution of 
tbe dearea ou account of tbe default of the. 
deoree-holder to take cartain step9. The. 
order was passed in executim proceedings 
by virtue of section 141 of tbe C de of Civil 
Procedure, in other words, the order is 
similar to what is passed in suite on aacount 
of default of plaintiffs. H re, the decree- 
holier faded to take necessary steps for the 
probation of bis application in exeiutioo 
aad it was accordingly dismissed for default. 
Whether this order is an order in tbe suit 
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or in the exesution it is not at all appeal 
able, Mr. Kulwanb Sahay coocedes thas the 
preliminary objection of the respondents that 
the appeal is incompetent must prevail. The 
appeal is, therefore, dismissed, 

Knowing of this difficulty Mr. Kulwant 
Sahay has also preferred an application in 
revision. The question then is whether the 
order of the 6th of May was without 
any jurisdiction or jurisdiction was exer¬ 
cised illegally or with material irregu- 
larity or whether the Saborlinate Judge 
failed to exercise the jurisdiction veatel in 
him by law. Oi the 28th of Apdl 
1921 the deiree-holders filed process* 
fee and noiioe. The Coart directed notice 
to issue under 0. XXI, r. 67, fixing the 
9;h of May 192 for its return. In the 
meantime, notices were returned nuseryel, 
and on the 4 h of May the Ooarfc parsed the 
following ordtr:— ‘Njtioes re urned unservad. 
Judgment-debtor No. - refasei to tako notice 
as there is mistake in his Dame io the 
nofcise. The notices of other judgment-hebtora 
not served, there was no different goshwira. 
Detree holder to take neceesiry step by to¬ 
morrow.” Oa the 6ch of May the Court 
passed the order with which we are oomeroed. 
“Decree-holder takes no step-thongh the ease 
was fixed for yesterday when l was busy 
with sessions. The ex^cition ease is accord 
ingly dismissed as infructaouc.” 

Now, the date fixed for the return of notice 
was the 9th of May 1921 and that obviously 
was done in the presence of the decree-holder, 
for upon his filing process fee that order was 
passed. The orders of the 4th and the 6 h 
of May do not appear to have been passed 
with the notice and knowledge of the decree- 
holder. The order sheet doss not sbov? that 
any bt motion was given to the decree holder 
or his Pleader. On the other hand, 
colamn 4 of the order-sheet due3 not contain 
sigcature of the deiree holder’s Pleader. 
Tne order of the 4th of May directed the 
decree-holder to take necessary steps by the 
next day. Such an imp irtanc order reqairing 
a party to do something mu it neies^arily 
have been signed by the Pleader o< that 
party. The rales of the Highfc Court on 
the subject are explicit and column 4 is 
exp-ea^y designed for that pirpore. Toe 
decision of this Coirt in the c*sa of Rivi 

.id Pathakv. Maharaja Kesko Prasad Aivgi 


(l) has concluded the matter. On behalf of 
the decree holier an affidavit has been filed 
stating that they had no knowledge or 
information of the orders of ths 4th and 
ths 6lh of May. There is no counter- 
affidavit fibd on behalf of the judgment- 
debtors and the record of the Court, namely, 
the order-sheet ia question supports the 
statement of the decree holder. Therefore, 
it muit be held that the orders of the 4th 
and the 6th of May were passed behind 
the bvck of the decree holder and the case, 
wa* tiken np withoat notioe haviog baen 
g'vea to the decree-holder. Sash an order is 
without jurisdiction. No order san be passed 
to the prejudice of a parly withoat having 
given him an opportunity to be heard. The 
order in question was also irregular, inasmuch 
as the return of notice was fixed to b9 taken 
up on the 9th of M*y. It was taken up 
ani deposed of long before the said date. 
Considering all the circonutances we have 
no beiita r ioi in holdiog that the order of 
ths 6tu cf May 1921 must oome within the 
parview of the revisionil power of this Court 
and is one woich, the justice of the case 
demands, mast b3sat aside. 

We. therefore, set aside the said order and 
direct execution to proceed in c ntiouation of 
the ord *r of the 23th of April 1 U\ t allowing 
an ooportuoitv to the deirae-holier to have 
notice under 0. XXI, r. 65 served upon the 
party and to take *uc i bgal steps as he may* 
beenfc.tled to in prosecition of the execution 
of his decree. In tbo circumstances of the case 
we maka no order as to costs both in the 
deiree-hollers’c Appeal No. Ill and Civil 
R j vision No. 55, and direct that each party 
snoald bear its own sons. 

It is n9C3«sary that in this case notice of 
every order must be given to the parties 
aad their t-igoatures or thoss of their Pleaders 
must be obtained on the orders ina9 nucl as 
ths decree is aa oli one or 1 j 09 aud is 
about to be birrei altogether by 12 years 
Iiuitatioo. If the partiei or their Pleaiers 
refuse to *ign, toe Coar; unut make a notice 
to that effect. 

Blcknill, J.—I agree. 

R. *. 

Appeal dismissed, 

(IMMiul Cus. 9>V< l\ L. 7. 21°; 4 1\ L. \Y, 
75; (IftHj Pat 17 J\ B.\ 
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KI8HEOEAO t. GOVINDIAO. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil App<al No. 518 op 1921. 

Jnly 27, lt-22. 

Prestni: —Mr. Hallifax, A. J. 0. 

KESHEORAO and otkers—Appellants 
— Dickie* Holders—Plaintiffs 

versus 

GOV 1NDRAO— Dependant—Judgment- 
Debt ir— Rr9po<dent. 

Provincial Insolvency Act V of 19201, ««. 28 t 2) 
$4—"Provable debt," meaning of^Obligation incurred 
subsequent to adjudication, effect of 

D. was adjudicated an insolvent in 1 AH. His 
father died in W • leaving him separate property. 
In 19'N.P sued D and his mother on a bond execut¬ 
ed by his father in iwift and obtained a decree in 
execution of which he attached certain property 
which D had inherited from his father It was 
objected that the debt was one provable in the 
Insolvency Court, and that, consequently, the pro¬ 
ceedings in execution in the ordinary Court were 
barred under section 28 (2; of the Provincial Insol. 
vency Act: 

Held, that according to the definition in section 34 
of the Provincial Insolvency Act, a “provable debt” 
was one to which an insolvent became sub- 
ject by reason of an obligation incurred before the 
date of his adjudication as an insolvent; that as the 
obligation in the present case was not incurred 
until after that date, the debt was not a ‘‘provable 
debt,” and that, therefore, the bar of section 28 (2) 
of the Act did not apply to it, 

Appeal against an order of the District 
Judge, Bhandara, dated the *27fcb Jaly 192 , 
in Civil Appeal No. 32 of 1921, 

Mr. M. B, Indurhnr , for the Appellants. 

Mr. 8,0. Dutt Ohoudhry t for the Res¬ 
pondents, 

JUDGMENT.—The learned Pleader for 
the appelhnt abandoned the eeiond of 
his two grounds of appeal, whiah is based 
on the mistaken idea that the dearee he 
is set king to exeaute was passed before 
the respondent was deciared an insolvent; 
it was actually passed nearly five years 
later. The facts then are these. The 
respondent was adjudicated an insolvent 
in i914 and has nob yet been dijsharg- 
ed. Hm father, Bahrain Bokhare, died 
in 1 9 17 leaving him separate property 
which 1 am informed is more than suffi¬ 
cient to pay ail his dabts, In the follow* 
ing year the original appellant, who has 
died sinse the appeal was filed, sued him 
itnd his mother on a bond executed by 


his father on 14th Otfober 1915, and on 4th 
January 1 >19 obtained a dearee dec'aring them 
b3th liable for the payment of Rs. 4,320 3 0, 
but only as the • legal representatives of 
the deieased Baliram, In execution of 
this decree the appellant attaahed sertaiu 
property wbiih the respondent had inherit¬ 
ed from his father. The respondent ob¬ 
jected that the debt was one provable in 
the Insolvency Court und*r section 34 of 
Aat Y of 1920 (Provincial Insdvency) and, 
tbe.efore, the proceedings in execution in 
au ordinary Co art were barred by sta¬ 
tion 28 (2) of the Act, This lonteainn 
has found favour in the two h er 
Ooarfcs a .d the applisatton for exesut’oa 
has been dismissed on the ground that 
it does not lie. 

(2) ow it is slear that the respondent 
did not baeome sabj ci to this debt till 
after his iosolvensy. To ba a “p o^abis 
debt”, Recording to the definition in see* 
tion 3t of the Ao f , it mast, therefore, be 
a debt to which he has teiome sabjeofc 
by reason of an obligation iniarred ba 
fore the date of hie adjudication as an 
insolvent. I am inilirjed to- fcbi k the 
words obligation inenrrei” in the eeition 
refer to an ol ligation intu red by the 
insolvent himself, bat that does Dot affect 
the decision of the present case as the 
obligation was not incurred even by the 
original debtor, bis father, till 4915. Tne 
debt is not, therefore, a "provable dtb 

as defined in seaoion it of the Act, and 
the bar of section 28 (2) dues not apply 
to it. 

(3) The dismissal of the appPcatirn for 
exccation must, however, stand, though for 
a different reason. The application was 
for the attachment of immoveable property 
and under snb sections (21 and (4 of 
66itioD 28 the insolvent owns none at all, 
The deiree holder appears to be entitled 
to exesute his dearee, bat there is no 
property on whieh to exeiufc it, nor can 
he proeeed against the person of the 
judgment-debtor. His learned Pleader, 
however, states that he atks for nothing 
but a decision that the debt is not prov¬ 
able in insolvency in whioh case he can 
keep the desree alive by means of the 
present application for exesufeion and sash 
further applications as may be neces¬ 
sary and eventually execute it after tbfl 
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discharge of the insolvent. I find that the 
debt is not provable in insolvency bat 
that the application for ex a cition must 
still stand dismissed as the property which 
the detree-holder sought to attach is 
not liable to attachment. The appeal is 
aecordingly disrai»sad, bat aider the c‘r- 
oumstances it is ordered that the respond* 
ent shall pay all the costs in all three 
Courts. The Pleader's fee in this Ooarfc 
will be Rs. 15. 

W. C. A. Appeal ditmusei. 


'CALCUTTA HIGH COURT. 

Appeal from Original Oader No. 75 of 

1920. 

August 31, 1920. 

Present :—Sir Asatosb Mookerje*, Kr., 
Acting Chief Jactiee, and Justice Sir 
Earnest Fletcher, Kr. 

RASH BEHARI GHOSE— Appellant 

terms 

iTHEOFFtOUL ASSIGNEE of CAL¬ 
CUTTA— Respondbnt. 

Presidency Towns Insolvency Act (III of 1903,), s. 
1W, scope of — Matters involving difficult questions of 
title. 

Sootion of th9 Presidency Towns Insolvency 
Act, 19)', like section *3 of the Indian Ins>1 vent Act, 
1*43, whioh it replaced, is discretionary. Ip. 3 13, 
col. 2.] 

The Jourt shell l not ded with amitter ua lir 
section si of the Preiidenoy Tiwm Insdvenoy Act, 
if it involves dilficnlt questions of title but should 
leave tho parties to litigate suoh matter in a 
regular suit. [p. 314, col. 2.] 

Barlow v. Cochrane, 2 B. L. R. (0. 0. J.) 56; t Ind. 
Dec. (N. s ) 933, Robinson, In the matter of, 2 Ind. Jur, 
(n. 8.) 273, Miller v, Thomas Barlow, 14 M. I. A. 209; 
8 P C. 733. 2 Sar. P. C. J. 727; 8 Moo. P. C. (n. s.) 
127; 21 E. R 76»: 17 E. R. 280, Dwarkanath Mitter 
v A B. MWer, 4 B. L. R. 0. C. T. 6': ''V. R 0. 
C. J. »8n, Ajoodhia Pershad v .4 B Miller, 7 B L. 
R. 74; 1 VV. R. 0 C. J. 13, Ombica Xundun Bi wes, 
In the matter of, 3 0. 4'4: I C. b. R 6t l Ind Dec. 
. n s 862, Kursondas Ramjee, In rc, 4 Bom b. R. 
154; 20 B. 765, Seohase, In rn, 4 > Ind Cas. • <6 *2 0. 
W 335 and OfficialAssignee of Madras v. Vadamlli 
A muni, 3“ Ind ^as 521; 0 M. b T. all; 4 u. W. 
4 : ; M 3*0, referred to. 

Qarb^tt v Vea'e, D & M 453 at p 130 5 

Q. 13.4)1; 13 I,. I. Q. B, 3 Jar. 3 J >; ill E R. 
HO t, dissented from. 


Kalagurda Suryanarayana v. Yarlagadda Naidoo 
6 C VV. »l<, Rowlandson y. Champion , '7 M 3l| 
6 Ind Deo. N 8 • l l , Official Assignee of Madras Y. 
Mehta Sons, 49 Ind. Oas. 9 H; 4i M. 510; 30 M. L, 
J. 1 90 25 M L T. 20 v. (1919> M W. N. 29', Birth, 
In re, Trustee, Ex parte, (18991 I Q. B. 612; 6 U J. 
Q, B. 28 b 80 b T 03; 47 5V. R. 24 < 6 Manaon 10; 
15 T, L. R «53, Slobodinsky, In re, Moore, Ex parte, 
(1903 2 KB. 617; 72 L J. K. B 88 i, 39 L.T 190; 
52 W. R. 166; Id Mausou 3 It; 19 T. L. R. 016, not 
followed. 

Qisere: —Whether a suit is maintainable for the 
determination of the question of title after the matter 
has beeQ dmided under section 6 of the Presidency 
Towns Insolvency Act ? [p 3It, col. ' ] 

Hajee Abdul Lateef Sahib v. Official Assignee of 
Madras, 41 Ind. Cas. 847; 4 j M. U7 { , referred to. 

Appeal against an order of Mr. Justice 
Rankio, dated the 8th Jane 1920. 

Mr. L. f. Pugh, for the Appellant. 

Mr. A . Avetoom, for the Respondent. 

JUDGMENT. 

Mookerjbi, Actg. 0 J. —Thia appeal ia 
directed against aa order made by Mr. Justice 
Rankin under section 36 (5) of the Presidency 
Towns Insolvency Act, 1909. The subject* 
matter of the order is War Binds to the 
value of Rs, 20, 00 deposited by Jacob 
and Oo., with the Registrar of this Ooart 
on its original sile ai security for the due 
performance of a decree obtained against 
them by the appellant Rash Bahari Ghoee, 
or of each decree as may ultimately be made 
in the litigation between them. The events 
which have led np to the order may be 
briVfl/ narrated. 

0 i the 3rd July 1913 Ni l ai Oharan 
Ghjje, father of the appsllaot, was adjudi. 
Cited aa ius 1/eat oa his own petitiin. Oa 
tie 11th Janaary 1916, tie iasolveat came 
up fjr his disoQargs aid the order of the 
Court w»s that his discharge be suspended 
for 18 months that is, till the 11th Jaly 
1917. This order wa3 completed and Sled 
oq the 18ah July 191 7 . Now it transpires 
that Nitai Charan Goose wa9 employed as 
Manager in the firm of VV. A. Lee aod Oo., 
wo were the Srs5 Managing Agents of the 
Nalbma Coal Oo. Ltd. Ni^at Jaaran G nse 
had assisted m tnj fo rniGi m of the 0 j-n ja iy, 
audit wa» araagid anougit the pro asters 
toa: asremamatoj In wood rejewe taree 
fourths of tho sums wnicu mg it oe allot, 
ted to ooe Megnmal* 0 ni aid also t.yj. 
thi-d> of sui i din--, as m'g it bi piloted 
to Kalaiauoyi L)i i, wh) were ydud.T.i of 

la ids to be trvotiLrred to tee Company 
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when formed. Tbe shares, however, were 
issued neither in tbe names of these two 
ladies nor in tbe name of Nitai Oboran 
Ghose. They were in fact issued in tbe 
nenie of Rash Bebari Ghose and have 
always slood in his name in tbe books of 
the Company. On or about the 15th May 
1917 Ranh Bebari Ghose dealt with these 
shares as his own property and a ll them 
to Jacob and Co., for Rs, 15,920. Oo the 
20th November 1917 Rash Bahari Gbose 
instituted a suit against Jacob and Oo., for 
recovery of tbe value of the shares which 
he alleged had been delivered to them pur¬ 
suant to the agreement for sale. Jacob and 
Co., admitted possession of the shares, but 
denied that they bad obtained them from 
Raeh B?bari Ghose, they set up in fait 
an entirely different story as to how they 
had acquired tills to the disputed shares. 
The suit was heard by Mr. Jnstiie Ghoie 
and on tbe 27th August 1919 a decree 
was made in favour of Rash Bebari Ghose 
against Jacob and Oo. This decree was 
confirmed on appeal on or about the 20th 
April 1920 We have been informe 1 that 
Jaaob and Co., have carried the ma'fcer 
further and have preferred an appeal to 
His Majesty iu Council. DoriDg the pen- 
denay of this litigation Jacob and Co., 
deposited with tbe Registrar War Bonds of 
the fate value of Re. 20,000 for the per- 
formame of such decree as might ultimately 
heiome binding on them. On the 8th Jane 
1920 the Official Assignee commenced the 
present proieeiirga with an apolication(whioh 
had been drawn up apparantly on the 3rd 
May) iu whioh he alleged that the War 
Bond, in so far as they covered the price of 
the shares, appartaiced to the estate of the 
insolvent. He aicrdingly prayed that the 
Registrar might be directed to sell the War 
Bonds and to pay h'm the sum of Ri 15,920, 
The application was opposed by Rash Benari 
Ghose who asserted that tbe shares were 
in no re nee the after acquired property of 
tbe insolvent and that their price never 
formed part of his estate. Mr. Justice Rankin 
examined Rash Bebari Ghosp, overruled 
his objection, and declared that he was the 
trustee for the Official As ignee in resrect 
of the decree obtained by him on the 27th 
Angus* 1919 agmet .laoob and 0o„ and also 
in rd'prct. of the security d«D' , sited by the 
latter. On this hasip, Mr. Juatios Rankin 


han rep} rained Rash Behari Ghose (and the 
Official Assignee also) from taking out of 
Court or dealing with tbe security until 
further orders. Rash Behari Gho3e has 
appealed against this order and Mr. Pagli 
has contended on bis behalf that au order 
of this description chould not have been made 
after summary enquiry in a proceeding 
under section 36 of the Fre idency Towns 
Insolvency Act, 1909. Mr, Avetoom baa 
controverted this argument, and has foriher 
urged that if the contention of the appellant 
should prevail, the Court should direct the 
revival of the regalar suit which had been 
instituted by the Official Assignee for de^er- 
ruination of the title to the sharps bat was 
withdrawn or abandoned in vie v of the turn 
taken by the present proceedings We are of 
opiniou that the order under appeal sboald 
not bave been made, in the circumstanies of 
the present case, under section 36 (5) of the 
Presidency Towns Insolvency Act. 

Seaton 36 authorises the Court to summon 
before it any persm, known or suspmtel to 
bave in his possession any property belong¬ 
ing to the insolvent, and to eunrne the 
person so bought before it oonoerning the 
insolvent, his dealings or property Sub 
bpc ions 5 and 6 then provide as folbws : — 

“(:>) If, on the examination of any suah 
person, the Court is satisfied that he has 
io his possession any property belonging to 
the insolvent, the Court may, on the appli¬ 
cation of tbe Official Assignee, order him to 
deliver to tbe Official Assignee that property 
or any part thereof, at snch time, in snch 
manner and on such terms as to tbe Court 
may 9eem jnst. 

“(6) Orders made under sub-sections (O 
and (5) snail be executed in tbe same 
manner as decrees for the payment of 
money or for the delivery of property under 
the Code of Civil Prcoedare, 1908, respec¬ 
tively." 

These sub-sections read together make 
it plain that the property in respect of 
which the order is made must ba in the 
" possession " of the person examined, and the 
order may be execut:d against him in the 
same manner as if it were a decree for the 
paym nt or money or delivery of oroperty, 
Subnotion (5) is apparen 1> mod-died on 
sub-section (5) of sec ion *7tftbe finalsh 
Bankruptcy Act, 1883, and it is worthy of 
mtic) that the term “possession” as need iq 
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that Sfotion has been somewhat narrowly 
interpreted. To taka one illustration: in 
Davit , In re, Goodman, Ex pirte (l), Wright 
and Darling, JJ.» ruled that the Court has no 
jurifdictirn 'o make an order on an agent to 
give up goods in his possession as agent for 
his prinaipal ; &ni they declined to express 
an opinion on the question, whether 
snob order ooold be mad) even if tho 
priicipal were made a res;ondent to 
the appliiation. In the ease before us, 
it might have been a matter for argument 
whether the War Bonds deposited with 
the Registrar by Jacob ai.d Co , as security 
for the dne performance of such d ere»as 
might ultimately become binding on them, 
could be said to be prnp«rty in the “posses¬ 
sion” of Rash Behari Ghoceat the time of 

the order. 


Apart from this question, it is plain 
that no order under seotion 3d (5) should 
have baen made in this esse. That *ec ion, 
like seotion 26 cf the Indian Insolvent 
Act, 1843, which it replaced, is discretionary. 
This was well settled nDder the Statute 
cf 1848, and was elabora f ely dsiussed by 
Sir Barnes Peacock, 0. J., Barlow v. Cochrane 
(2), In that c»se, a summ»ry order had 
been made by Mr. Justice Phear in favour of 
the Official Assignee under sections 2 fc and 
26 of the Indian Insolvent Aot, Robinson, 
In the matter cf (3). A suit was there¬ 
upon instituted for declara on of title to 
the disputed fund. Mr. Just'oa Norman 
dismissed the Bait, Oo appeal, the ques ion 
was raised whether the sui r was maintain¬ 
able. Peaccck, 0. J., and Mukby, J., who 
beard the appeal concurred in holding that 
the order under section 26 of the Indian 
Insolvent Act oould not deprive the plain¬ 
tiff of his right to sue in th9 High Court 
to establish bis light to the goods, if he 
oould prove that he had such an interest 
in the goeds or the proceeds thereof a3 
prevented them from passing to the assignee 
of the insolvent ; the Official Assignee was 
no more protected than ary other Assignee 
would have been ; the Court acted upon 
bis application and the order was obtained 
aud aoted upon by the Official Assignee 
at his own peril. The Judge?, however, 

(1) (1SP8i 5 Man?on 320. 

(2) 2 B L. It. v 0. C. J.) 56; 1 Ind Dec. \N» s ) 033, 

t3) 2 Ind, Jur. (n. s.) 278. 


wars nrt a? reid ai to the mints of the 

matters involved in the unit. 

heH tint the sail should be deireed, 

while Markby, J.. held that the view 
taken by Norman, J., in ecmarren.a *iih 
the order made by Phear. J., ihoald be 
uoheld. The reenlt w»e that under chase 3o 
of the Letters Patent, the judgment of 
the Chief Jnetieo prevuloi agavnet the 
omenrront opioione expresied by Phear J., 
Norman, J„ and Markby, J. The matter 
was than taken on appeal to the Jndnial 
Com mi .tee ; Miller v. 1 homi BarUw (4). 
Toe objection that the order of tie Insolvent 
Court was c inclusive ani that the suit 
wai nor, maintainable was reiterated by 
Sir Rouudell Palmer, who appeared on 
behalf of the appellant and relied upon 
Oarbett y. Veih (5). The Jadisial Con- 
mitlee, however, were not impressed with 
the obiection, heard the appeal oo the 
merits and affirmed the inigmont of 
Peacock, C. J. The view that theexercise 
of the power vested in the Insolvency 
Conrt under notion 26 of the Imolvent 

Act is discretionary and that a regular sau 
lies for determination of the question of 
title was uniformly maintained so long ai 
the Statute of 184> was in force. Reference 
may be made to the decisho in Davrxanati 
hitter v. A. B. Miller (6), where Peacock, 
C. J., pointed out that it wis not 
oomrulmry on the Court in all oises to 

try whether the disputed proparty belonged 

to the insdlvaut or no', but it wis dis¬ 
cretionary with the Court to enter upon 
the trill of such a question ani to make 
au order. Pnear, J , added that the order, 
if male, coaid only be passed after a 
process of judicial enquiry and upon the 
hearing of evidence aud that the procoduro 
of the insolvent Court and the mod) pres¬ 
cribed for an application undor section 2d 
were not very appropriate to an enquiry 
which mainly had regard to conflicting 
rights of property. Phear, J., added at 

the same time that though it had been the 

constat.t pract’ce of the Insolvent Court to 
make such order?, P had always been the 
p r aot : co of the Cjuit *o abstain from making 


(A) I M. J A. 209; 3 P. C. 7^3: 2 bar. P. C. T. 4 _!7 
S Moo. *\ C. • x. s ) 1-7. 20 D. It. <6 17 E. U. 2 0. 

, an o & m. 1 -it p. t ■0; * q b. io- u h. 

J 0 B. )b; 8 Jur s 3; 1 1 b. K 1 $ 
tfi) -iB. L, Lt, (O.C. J.) 0 ; h 15 W, it, \0. C. J.) I h ?a, 
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an order under section 26 to deliver over 
goods nr to pay deb's when it appeared 
tbafc there was real y a soi flicfc 0 f right 
or equity betweeo the insolvent and the 
person in whose possession the goods were 
or from whom payment of the debt wa 9 
sought to be obtained. There is really a 
toifliet of two oonsiderations when the 
Court is sailed upon to make a summary 
order of this deseription ; on the one hand, 
nnlesa the Insolvensy Court exercises the 
power, the property may be made away 
wi'h before an astion can be brought 
and determined; on the other hand, in 
a rase where there is a substantial conflict of 
right, the time taken up in enquiry by the 
Jnsolvent Court may be thrown away, if a 
regu’ar suit is institutfd for investigation of 
the rights of the parties. To the same effest 
is the decision in Aj o'hia Ferthad 
v. A, B. Miller (7), The point was 
erophaeisfd by Sir Rishard Garth, C. J., in 

Umhica Nundun Eiiwas, In the matter of (8) 
when he expressed his entire approval of the 
prastice of the Court to abstain ircm desiding 
difficult questions of title under sestioL 26 
and to leave the parties to eettle each ques- 
tions by a regular suit. He added tbafc the 
prosedure under sestion 26 was not tabulated 
to effest satisfactorily the trial of difficult 
questions of title, and as the judgment would 
not be sonslusive, even if the Court thought 
it right to decide the matter, either parly 
being free if they chose to raise the same 
question again in a regular suit, the Chief 
Jostice proceeded to allow the arpeal and to 
discharge the order made by Kennedy, J , in 
favour of the Official Assignee. A 6imihr 
view wan tfeken in Eunondas Ramjet, In re 
(9). We are not unmindful that there are 
instances in whioh oases of some complexity 
have been dealt with under sestion 26; see for 
instanoe Kalogwla Suryanarayana v. Tarla• 
gadda Naidoo (10), where there wasamarked 
soifliofc of testimony upon a feimlpe issue, 
namely, whether sertain payments bad been 
in feat made. See also Rotclandion v. 

Chan.fion (11), Official Assignee of Madras 


[mi 


(7) 7 B L. R.74, 16 W. R. 0. 0. J.) 16. 

(8) 3 C. 484; 1 C, L. B. 661: 1 Ind. Deo. N. 8l ) 
862. 

(9 4 Bom L R 164; 26 B. 765. 

MO' 60. w. X. 613 

(11) 17 M. 2J,6 Ind, Deo. (n. a.) K 


v. Mehta Sf $oni (12), Birth, In re, Trustee, 
Ex rath >13), Slobodir.sk'j , In re, 

Mocre, Ex parte (l4-), Aajorgst ctses dec ded 
under the Presidency Towns Insolvency 
Ast, 1909, our attention ha<» been drawn 
to the j idgrnent of Greaves, J., in Seehan, 
In re (15) where the opinion was 
expressed that a question as to whether a sale 
of property by an insolvent was fraudulent or 
void could, in the discretion nf the t'ourl, be 
enquired into under section 36, subject to the 
right of the party affested to biing a suit, if 
so advised. The point whether the Presidensy 
Town* Irsdveucy Ac f , 1909, has or has not 
altered the law in this respes', does not 
appear to have been argued and we express 
no opinion as to the maintai labil ty of a euit 
for the determination of the question of title 
after f h« matt-r has been desided under sec* 
tion 36; Et ee Ah ul L i*ef >ohib v. Official 
Assignee of Madras (16). This mush is plain 
that the Court should not deal with the 
matter under sestion 36, if it really involves 
diffisolk questions of title, but should leave 
the parties to litioate sush matter in a regular 
Buit ; See Official Assignee of Mairas v. 
Vada alii Ammal (17). We are of opinion 
that, in the sase before us, the matters in 
issue ebould have been left to be desided in a 
regular suit. To enable the Official Assignee 
to succeed, an enquiry must be made as to 
the terms of the oontract between Nitai 
Charan Ghose and the two ladies and it must 
be proved that the shares represented the 
fruits of that oontrast; that the ownership in 
the shares wa9 vested .in the father of the 
arpellant, that he held them in trust for his 
fathers benefit; that when be sold the shares 
to Jacob and Co., he acted as trustee for his 
father; that be obtained a decree against them 
in the tame capacity; ar.d that the security 
deposited by Jacob and Co., partook of thesame 
character. These are questions which require 
full investigation and should be determined 
in a regolar * nit. Sooh a suit, it appears, was 
actually instituted by the Official Assignee, 

‘12 49 Ind Cas 93S; 42 M. filOj 86 M. L. J. 190- 
25 M L. T 265] (19 «) M. W. N. m 
(131 (1899) i Q. B. 6168 l. J. Q B. 287; 60 L. 

T. 63; 47 W. R. 2 43; 6 Manson 10; T L. K 163. 

14) (JK)*) 2 K. B. 617; 72 L J, K B. 8 C 8; 89 L. 

T 190; 62 W. R. 156; 10 Manson 841; ,9 T. L. B. 

6 . 6 . 

(16) 46 Ind, Cas 196; 22 0. W.N. 835. 

(16) 44 Ind Cas. m7; 40 M 17*. 

(17 86 Ind. Cas. 624; 20 M. L. T. 311; 4 L. W. 

426, 40 M. 8i0. 
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but has haen either abandoned or withdrawn 
in favour of the more exped fcious for a of 
enquiry aontemplafted by seatioD 36. Taere 
tan be little doubt that the suit was the more 
appropriate remedy. 

The result is that the appeal is allowed, the 
order made by Mr. JnUiie Rmkn discharged, 
and the applieation of the Official Aiaigr.ee 
dismissed. The suit already mentioned will 
stand revived. The eosts of the appellant 
b)th here aod before Mr Jus ice R inkin will 
be tests in the suit, The Offiiial Assignee 
will ba at liberty to take the oo9ts iocirred by 
him oat of the aneUimed dividend reveoae 
account, in so far as the tosts eanoot be met 
from the assets in his hands. We make this 
order, balance there is reason to believe that 
the provisions of the insolvency rulei as 
amended in 19i8 have been overlooked and 
amounts have been drawn from the unclaimed 
dividend account without the leave of the 
Court. 

Fletcher, J.—I Bgree, 


B. N. 


Appeal aVoted, 




sAdvoaio H . f ;’, O V-* 
Jammu & i'.a . , •> 




Srinagar. 


LAHORE HIGH COURT. 
Misgbllaniocs First Civil appeal 
No. 1 92 op 19 7. 

April 22, L 23. 

Present: Mr. Jostise Snadi Lai and 
Mr, Jnstios Broadway. 

BEHARI LAL-Plainhf/—Appellant 

t ereug 

NAND L iL, minor, son and Legal 

RuPtfia.mr vs or JIWan M a L, tsje.seD 

OTd««-i—DeV.SD -NTS —RsSPON ■« T.. ‘ 
Coart Fee S Act (VIIofMoJ.s, 7 ^ { c)-"aarden," 



what is—Garden attested to revenue with house , suit in 
respect oj—Court-jet. 

Where a sale-deed describes the thing sold as a 
garden together with a house and out-houses and 
trees of all kinds, the property sold is a garden 
within the meaning of s«otion 7 (vl (e) of the Court 
Fees Aot aud even though the same be assessed to 
land revenue a suit, in respect of it, must, for the 
purposes of the Court Fees Aot, be assessed at its 
market value and not on ten times the amount of 
the revenue, [p, 34t>, col 1.] 

M ? 8ielUneou8 fir4 appeal from an order 
of fcbe District Jud^e, Amritsar, dited the 
7th February 1917, returoir g the appeal for 
presentation to the Chief C urt. 

Bikhehi Tek Ohani and Lala Eukam 
Ohand , for the Appellant. 


Lala Moti 8agar , R. S., for the Re- 
spondent. 

JUDGMENT. The fa.ts i D tbia «aae are 
briefly as tollowa Oo the l.fth May 1914 
Sant Bam and othe-s aril eertaio proterty 
to Jiwan M»l, On the 9th May 1915 Behari 
Lsl mat tuted a anit claiming to be entitled 
to pre-empt the property sold. He dea.ribed 
this property aa land asaeaaed to revenna 
and paid the Court-fees on it at ten timea 

heynma. The vendee Jiwan Mai .onteated 

the snit and .lamed that be bad purchased 

a garden. He further pleaded that the 
va ne of the snit had been wrongly assessed 

a of 0oart - fe9 ^ juriad.ctio n 

and that the amt fell within (e .tion 7 
clame («) (e) of the Oonrt Pee, Act, the 
dnty payable being an ad valorem one on the 
market-value. After re.ording evidence the 
I arned Sobirdinate Judge .ame to the .on 
•lueion that the property aold was a garden 

;l tb ;t r T ,0D 7 (n) w of «>• Court 

Fees A.t the fee payable should be au ad 
valorem one. The property had .hanged hand* 
for Bs. 14,500 which figure wai admitted aa 
oorre.tby Behari L .1 who wa, diwlg 
the 3let August 1915 to m.lj g 0)d 
Ooart-fees oa that amount by fh^io^ 
October 1915 As Beba-i LalfaiM tocomplv 

Wit l thu order, 0-, the 18511 0 1-obar 1 y]5 tll * 
plaiDt was rejected na tier 0. VH r »i .• 

Prroad are Code ^ ,Cnst t „ ■ l" 1 

B hari Lai pieferre 1 an aopeal to th 
Julge who, however, l, e li that ^ 

lay to the OhiV Court and hJ app9il 

dated the 7th February 19<7, retoraed iU 
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&opeal for presentation to the Chief Court, 
Behari Lai filed the appeal in this Court, 
and on hie behalf we have heard Mr. Tek 
Chand, while Mr. Moti Sagar has addressed 
U9 on behalf of Jiwan Mai, vendee respond¬ 


ent. 


After hearing the Counsel and examining 
the authorities sited at the bar, we have 
do hesitation in holding that the property 
sold acmes within the definition of a garden 
and that, therefore, the order appealed against 
was right. Mr. Tek Cbaod referred to 
Kullappa Qoundan v. Abdul Rahim (1) and 
o’aimed that inasmuch as the property sold 
in this sase was assessed to revenue, an 
ad valorem fee was not ehargeable. The 
learned Judges, who desided the Madras 
•ate, tame to the sonolusion that the word 
‘garden’ in feetion 7, elause ( v) (e) of the 
Court Fees Ast should be taken as referring 
primarily to a garden in the English sense, 
that is an ornamental, or pleasure or 
vegetable garden attaihed to a house. The 
case before them, however, related to a 
•oeoa*nnt tope, and it was held that the son- 
version of an assessed arable field into a 
occranut tcpe did not affest the appliiation 
of slaose (») <6) of seation 7. On the other 
bard, in a ease reported as Siri Dhar v. 
Amor N>th (2) it was held that the term 
“garden” in festion 7 (u) W of theOouit 
Fees Act included a fruit garden, even 
though the land urder it might have been 
aseefsed to land revenue, and that the value 
of a suit for possersion of sash a garden 
for the purposes of the Court Fees Ast must 
be assessed at the market value of the 
garden. Bhng Bhari v. Jaw thar Singh <3) is 
another desision of a Division Beoch whisk 
took the same view. A reference to the 
deed of sale shows that wbafc was sold was 
described as a garden together with a house 
and cu'-boi 899 as well a9 trees of all kinds. 
In these circtirnsianees it seems perfeotJy 
clear that the learned Subordinate Judge, 
came to the aoneofc sonslusioD, ani we hold 

accordingly. 

Next Mr. Tek Cband urged that as the 
natter was not free from diffisuHy and as 
bis slient bad fil'd an affidavit in the Court 


(1) 39 Ind: Cue. 264; 40 M. 324* 6 L. W. 270; 21 
M L T. 25 1 . 

’(2 i 146 P. R. 1908; 84 P. W. R. 1908; 61 P. L. R. 


tc 08. 

(3 i 26 Ind. Cas. 645; 71 P. R. 1914; 241 P, L, It, 
1014; 156 P. W. R. 1914. 


of the District Judge when the appeal was 
filed there to the effect that he had every 
intention of somplying with the order of 
the Court by the 18th October 1915, but 
had been prevented from pnrthasing the 
nesessary stamp owing to his having contrao*• 
ed fever, he should now be given further 
time within whish to make gold the defiiieusy 
in the Cmrtfees. Mr. Moti Sagar strongly 
sonteoded that no sush oonoejsion should 
be given to the appellant. He pointed out 
that this pre emption suit had baen hanging 
over his client’s head ever sime 1915, and 
further that the price9 of land and housei had 
aoneidenbly imreesed in the interval. It is 
true that on the 20th November 1^15 Behari 
Lai appellant filed the affidavit referred to. 
We are, however, unable to understand why, 
if he was well enough to some to Court, he 
was not well enough to purchase the n Messary 
stamp or to file the money in Court with 
an application explaining that he was ill and 
asking for farther time. It seems to as that, 
as a matter of fast, the appellant had no 
intention whatever of oomplyiDg with the 
order of the Court and making good the 
Court fee by the I8ch Oitober 1915 and 
that this affilavit was merely ao afte thought 
intended to meet eventualities. Wa must, 
therefore, deiliae to give him any farther 
opportunity, and dismiss his appeal with 

sosts. 

if, h. Appeal dimmed. 


NAGPUR JUDICIAL COMMISSIONERS 

COURT. 

Appeal paom Appellate Dec*ie No, 538 

op 1920. 

October 24, 1921. 

Present s —-Mr. Hallifax, A. J. 0. 
Thakur H ARG JVIND aHD oraKKi— 
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benefit—Minor members, suit by, for specific performance 
—Lack of mutuality , plea of — Karta, relation of, to 
minoi members—Soecific performance of contract, who 
cm sue for—General rule. 

Where the karta o£ a joint Hindu family enters 
into a contract which is binding on the minor mem. 
hers as well, as for instance, where it is for the 
family benefit, the minor members are entitled to 
bring a suit for its specific performance There is no 
lack of mutuality in such a case between the minor 
members and the other party to the contract so as 
to stand in the way of their suit [p. 347, col. 2 ] 

Han Charan Kuar v Kaula Rai, 40 Ind. Cas. 142; 
2 P. L. J. 513* 1 P.L. W. 587; (1917) Pat, 201 (F.B.), 
followed. 

The relation of the manager of a joint Hindu 
family to a minor is not the same as that of a 
gu%rd : an to his ward. The manager is not an 
agent of the other members, nor is he a mere 
manager, He is much more like a trustee for the 
other members, [p. 34^, col. 2.] 

Annamalai Chetty v. Murugasa Chetty, 20 M. 544 at 
p.55 : 7 C- W. N 75t; 30 i. A. 220; 8 Sar P. J. 523; 
13 M L. J. 287: 5 Bom. L R. 404 P. 0.relied on. 

No person can sue for specific performance, if he 
cannot be sued for it, whether because he is a 
minor or for any other reason, [p. 318. col. I.] 

Appeal egaimfc a detree of the District 
Judge, Saugor, dated the 26th October 1120, 
reversing a decree of the Muosif, Saugor, 
dated the 31st July 1920. 

Mr. G. L. Subhedar , for the Appellants. 

Mr. 0. P, Parakh, for the Respondents. 

JUDGMENT.—The three plaintiffs, who 
are appellants here, aonstitnte a joint 
Hindu family. The first pUiatiff is the 
karta or manager of the family, and the 
other two, who are minors, sue through him 
as their next frieni. The lommon fallasy 
of supposing that the relation of the man* 
ager of a joint Hir.di family to a minor 
member of the family is the sains as that 
of a guardian to his ward was exoosed by 
Bitten, A. J. 0. in Anaram v. Ritansingh 
(l). The learned D sbriafc Judge has 
nevertheless fallea in«o this error and has 
consequently arrived at a wroug decision. 
The prayer in the plaint was for sp 9 aific 
performanse of a aontraat executed by the 
first defendant, Mehfab Singh, to aonvey to 
the plaintiffs certain property which he 
subsequently add to the other four defend* 
ams These defendants plsadsd an agree 
ment iu their favour prior to that held by 


the plaintiffs, and also claimed to be 
ptrehasars in good faith for vilue without 
nofciae of the plaintiffs* rights. In the 
First Court both defenses failed and the 
suit wa* deoreed. In appeal to the Court 
of the District Judge both these questions 
of fait ware again deaided in favour of 
the plaintiffs, and those decisions are now 
finpl The ljarn^d Judg?, howaver, accapted 
a plea, taken by the defendants for the 
first time in his Court, that “apeiifia per- 
formancs cannot be obtained of a contract 
on behalf of minors when such contract 
eould not be enforcad against the minors 
or their oroperty," and ordered the dismissal 
of the «ri-, on that ground. Oa the author* 
ity of the ruling of this C >urfc in Su*a>mal 
v. Panihari (2) which is based entirely on 
that of the Privy Council in Mir Sarwaran 
v. Fakhruddin Mahomed (d) the learned 
Judge held that “Mehtab could aerlainly 
not have enforcad the contract as against 
the minors and similarly the minors eannot 
enforae it against him.” 

(2) The Privy Council case mentioned is 
osrtainly alear authority for the principle 
on whiah the defendants relied in the 
Court of the District Judge, whiah is that 
in certain circumstanaes a aontraat made 
on bsbalf of a minor cannot be enforced. 
The learned Judge, however, aites the ruling 
as authority for his finding of faat that 
the aondition is sati fied in this caie and 
that ‘ Mehtab could csrtainly not have 
enforced the cmtraat as against the minors.” 
That it cannot be. and the finding or 
rather the unwarranted assumotion ig alearly 
wrong As wag exolainel in tha judgment 
of Batten, A. J. C, already mentioned and 
the ruling! therein aitei, the aase of a 
aontraot mads on bahdf of a m ; nor by 
his guardian is not thg same as that, of 
one made by the ka*ti of a joint Hindu 
family on bahalf of that family 
snali ag that with whiah we are dealing 
here. The fait that the other two 
numbers cf the family happen to be 
minora makes no difference in the 






• - - ^ sj 


<■*) 13 Ind Cus. 331: 39 C 232*16 C W M -7 
M9-2, M. W. N. 22; 9 A. L. J. 33; 15 C L J fi ,. \ 
Bom. L. It. 5; !\ M, £,. J, 1158; 11 II. t „ T . S; 3;i f, ; 

1 ^i» l./. 


U) 38 Ind, Om, 242; 12 N, L, R, 12, 
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Iiabili f y of the family as a whole to tarry 
oat the tootraot. If the askoowletged 
manager of a joint Hiodn family executes 
a sontrac; for hiunelf and tbe other two 
membsrs of it, hie younger brother aged 
30 and hie eon aged 3, his eon is jastas math 
bound by it as his brother, and no question 
of minori y arises. 

(3) Tne principle enunciated by their 
Lordships of the Privy Ccuoiil is simple 
enough but is not infrequently misunder¬ 
stood* It is not that spesifia perform, mse 
of a sontracb cannot ba obtained against a 
minor and, therefore, sannot be obtained by 
him, beaause there are eases in which it tan be 
obtained against him. The Allahabad ease of 
Babu Bam v. SaidunnUm (4), in which Mir 
Sarmrjan's case (3) was distinguished, is one. 
The prico'ple is that no person can sue for 
specific performanoe if he could not be 
sued for it, whether because he is a minor 
or for aDy other reasoD. (hee p9ges 219 
and 499 of the Sixth Edition of Fry on 
“Speaifio Performance”). 

(41 Tbe point that arises iD this appeal 
was disonssed at length by a Fa-1 Bensh 
of tbe Pa-Da High Court sons sting of 
Oharaier, C. J.* and Mnllick and Atkinson, 
JJ., in Hari Ohiran Knar v. Eaula Bn (5), 
and I lannob do better than quote from 
the judgment in that sase. Tne suit was 
against a joint Hindu family, of whish 
some of the members were minors, for 
the enforcement of a eontrast madd on 
behalf of the family by the managing 
member*, and the learned Chief Juifciae 
said t ‘‘The sonteotion that the contrast 
with the plaintiffs should not be speo.fisally 
enforted rests on the decisions of their 
Lordships of the Privy Ooansil in Mohori 
Bibee v. Dharmodas Oho83 (6l and Mir 
Sarwarjan v. Fakhruddm Mohamed (3). 
In the former sase it was held that 
a contrast made by an infant is not 
merely voidable but void. In the latter 
the manager of the estate of an infant 
Muhammadan had contracted to buy an 
estate and it was held that tbe infant 


(4) 20Ind. Cas. 916: 36 A. 49% 11 A. tj. 

( 5 , 4 () Ind. Cas. 142; 2 P, L. J.6I3; l P. L. VY. o3,; 

i q 17 Pat 2 *1 »P. B.). 

(6 300. 659; 3J 1. A. U4; ? 0. W. N. 411; 6 Bom, 
u. 42Lj 8 Bar. P, 0. J. 374j 0*1* 


suing by his ntxfc friend wao not entitled 
to obtaio a desree for epesifii perfornnoca 
of the contrast inasmuch as the infant was 
not bound by the eontrast and, therefore, 
the eontrast lasked mutuality. Their 
Lordships hell that it was not within the 
oompetense of a manager of a minor’s 
estate or of a guardian of a minor to bind 
the minor or his estate by a eontrast for 
the pnrshase of ironnveabls property. It 
is sought to applr these decisions to a 
eontract for tbe sale of property made by 
the mauagiug members of a joint family 
consisting of themselves and their minor 
•hildren. There are eases in whish speoifii 
performanoe of snob a contrast has been 
deereed against tbe managing members 
who made the oontraot leaviag open tbe 
question of tbe validity of tbe contrast as 
regards the minor members [see Koturi 
Bamardju v Ioalury Ramalingim (7 ), Snnioasa 
Beddi y. 8tvarama Reidi (8)] and there is 
at least one oase in whioi the contrast 
not being for the benefit of tbe minors 
spec fio performance was deoreed against 
the members who made the contact [see 
Ponaka Subbi Rani Redly v. Vadimadi 
Seshaciellam Ohetty (9)]. The interest of a 
member of a joint Hindu family in the 
family property is not individual property 
at all fcee Oharibullah v. Khultk Singh 
(10)]. The manager of Bush a family is 
not an agent of the other members nor 
is he a mere manager. He is mash more 
like a trastee for tbe other members [see 
Annimalai Ghdty v. Muragast Ohetty ( 11 )]. 
It is settled law that a father or m waging 
member of a joiot Hindu family m*y 
under cirtain oirsams antes and sahj903 to 
•ertain conditions enter into agreements 
which may be biading on the minor mem¬ 
bers of the family [Qanetha Boio v. Tulja Bam 
Row (12)J. I apprehend that the derisions 

(7) 26 M 74:12 M. L.J.409. 

(8> 4 Ind. Cas. 501; 32 M 3 JO, 

(9 6 Ind. Cas 79; 7 fit. L. T. 137; 20 W. h. J. 323; 
33 M. 369. 

(10J 2> A 407: 3 ) I. A 165; 5 8o n 1, ft. 17 ij 7 C 
W.M. 031; S 3ar. P 0 .1. 43 3 , P. O.i. 

(Ill <6 \i. 511 at p. 551: 7 0 W 751; 39 l. A. 

20 S Sir. P. 0 J 51 1; U M L. I. 137; > Jo n L ft- 
491 lP.0 \ 

(12 19 Ind Cas 51'.; 36 M. ir> : »7 0. W >7. 7<3>; 

11 A. h I. 5 5 1. I ‘ C li. J I; 5 Bjd. L ft 0J0; '4 
M, L. T. 1; 114'3 M, W, .V, 5.*5; 25 Al, L. J 150; 49 

I, A, 132 (P, 0.), 
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of their Lordships in the «a*es of Mohori 
Bibse v. Dharmolas Ohose (6) and Mir 
Sartcanan v. iakhruddin Mahomed (3) 
do not apply to «ootreats made by the 
managing member of a .joint Hinda family 
for famil 7 necessities or for the benefit 
of the family, t. e., contracts made by the 
managing members which bind the minor 
members of the family. Saoh contracts 
•an be enforced on behalf of the family 
by the persons who make them and I find 
nothing in the decisions of their Lird ihip 3 
whiah requires us to hold that such 
contraats aannot be enforced against the 
family, Contracts trade not by minors but 
by persons who have power to make ten 
tracts cn behalf of a joint family do not 
appear to come within those decisions. I 
am not prepared to dismiss this suit for 
specific performance on the ground that 
the contract lacks mutuality having been 
made by or on behalf of minors who are 
not aompetent to contract,” 

(5) I hold that there was no lick of 
mutuality in the cootraafc executed by the 
first defendant to convey the property in 
suit to the plaintiffs as they were all 
bound by it equally with the other party 
to it. The plaintiffs are, therefore, entitled 
to have specific performauca of that oontract. 
The decree of the lower Appellate Ccu't is 
accordingly set aside and that of the First 
Court is restored, The defendants must 
pay all the costs incurred hy the plaintiffs 
in all three Courts and must bear tbeir 
own costs. 

N. K. & N. H, 

Decree set aside, 


BOMBAY HIGH COURT. 

Sicoxd Civil Appeal No. 1.7 op 1921. 

March 16, 1922. 

Present:’— Sir Norman M*aleod, Kt., 

Chief Justice, and Mr Justice Shah. 

RASUL MALIK PIN-JAR—Plustiff 

—Appillint 
ter sat 

AMINA HAN^F—D«prN0 A^T—RespoI'BKt. 

Limitation Act (IK oj I90\J, Sch I, Arts. 16*, 181— 
Civil Procedure Code (Act V of 1*0*0, 0. XXI, r, 100 

Application by judgment-debtor for restoration of 
excess property delivered in execution—Limitation. 

An application under 0. XXI, r. 100 of the Civil 
Procedure Code for restoration of excess property 
delivered in execution, is, where the applicant is the 
judgment-debtor, governed by Art. 18* and not Art. 
165 of the Limitation Act. 

Abdul Karim v. Islamunnissa Bibi, 3t Ind. Cas. 
251; 38 A. 3<9 at p. 4< ; 14 A. L J. 40, Ihattantavita 
[ 1 acliali Rohini ] v. PuthaUthu Kandi Kombi Aliassan, 
53 Ind Cas. 437; 42 M. 753 at p 760: 87 Al. L. J. 340; 
10 L. W. 4’ 0; 26 M. L. T. 297; (1919) M. W N. 732 
IF. B.*, followed. 

Ratnam Ayyar v. Krishna Doss Vital Doss, 21 M. 
49 1 ; 8 M. L.J 75: 7 Ind Dec N. s. 70S, Har Din 
Singh v Lachman Singh, 2 > A. S43; A. W. N. <1*03) 
5t , referred to. 

Second appeal from the decision of the 
District Judge, Belgaum, in Appeal No. 2:2 
of 19 9, cJLfirming an ordfr passed by the 
Subordinate Judga at Gokak, in Da khast 

No. 212 of 1916. 

Mr. 5, A. JahaQiriar , for the Appellant. 

Mr. S. R. PaiuUkar fo' Mr. D, N. Desk - 
pande, for Respondents Noi. I to 4. 

JUDGMENT. 

M. cliod, C. J.—Tnie appeal raises an in¬ 
teresting question cf law which has not 
previously oome before this High Court. 
A partition decree was passed in a suit, 
SDd in execution of the decree the plaintiff 
complained that he had been dispossessed 
of certain land by the Collector’s sub¬ 
ordinate officers which wa 9 his owa prop¬ 
erty and not subject to partition. He 
ssems to have originally filed a suit to 
recover possession of the properly, but it 
was decided by the D strict Court that 
the plaint should ba treated as an applies 
tion under section 47 of tba Civil Procedure 
Oo.e, and it was treated so accordingly. 
The Trial Judge hold that Art. 16o of 
the Indian Limitation Act applied and tha 
application was held barred as not having 
been filed withiu thirty day* from ttj9 



350 


INDIAN'CASES. 


[1922 


K/ SUL MiUK PIN JAB V, AKINA HASH. 


date of dispossession. The question seerasd 
S3 clear to the applicant’s adviser that, 
as the learned Judge points out, he sejm9 
to have admit’ed that there was no way 
of getting rid of the application of Art, 65. 

In first appeal this decition was upheld. 
The learned Jadge said : 

“Partition was made by the Collector 
in pursuance of a partui m decree, and in 
puraaanie of that partition the present 
applicant was admittedly dispossessed rf 
certain land which he now claims to b3 
his own exclusive prrpsrty and, therefore, 
not liable to paitition. It is admitted 
that the suit now treated as an application 
was instituted several months after this 
dispossession. These facts, I think, are 
exactly covered by Art. 16 >. This is au 
application ‘under the Civil Procedure Code, 
1903, by a parson disposseised of immove¬ 
able property and disputing the right of 
the decree-holder to be put into possession.’ 
It is argued by Mr. Majli, the learned 
Pleader for the appellant, that Art. 181 
appbes to all applications under section 
47. No doubt there are applications under 
that section to wh ch Art. 181 would 
apply. Bat, of course, it can have ro 
application where a period of limitation 
in provided elsewhere, and, in my opinion, 
‘elsewhere’, in tho present csss, is Art. Iu5.’ 

A similar question came beforo tho High 
Court of Allanabad iu Ablul Karim v. 
Itlamunnissa Bibi (l), The learned Jadges 


Bbid: 

“On appeals being brought by both the 
decree holders aod the indgmont-deotorr, 
the District Judge, holding himself, as 
we think quite properly, bound by certain 
authorities mentioned hereafter, decided 
that the judgment debtor’s application was 
time barred, on the ground that Art. lho 
of the Limitation Act applied to it, 
and that the time of thirty days had ran 
out. We are clearly of opinion that when 
the matter is closely examined this view 
is untenable. In a technical matter of this 
kind, when the langaage relied upon does 
not in expreta terms over the case, it is 
of the highest importance to realize the 
position of the parties and the context 
in which the language is used. Where 


(1)3-11ml. Cas. *31; 38 A. 339 at p. 3Hi H A. L. J. 

4PU 


the interpretation sought to be put upon 
the words is arrived at by im plication and 
by reference, the Court ought not to 
adopt a construction which has a restrict¬ 
ing and penaliz'ng opeiation unless it is 
driven to do so by the irresistible force 
of language. Now, in the ordinary course 
of things, a person who is wrongfully 
dispcs;esied of immoveable property has 
a remedy by a suit for p):8S9siou only. 
In matters arising out of the «xeiution 
of decrees, possibly because they are the 
indirect result of the active interference 
of the Court itself, the Legislature has 
provided two exceptions. The judgment- 
debtor must apply to the Court under 
section 47. If be is dispossessed of land 
which is outside the decree, and be do39 
not so apply, he lrs83 his land. He can¬ 
not bring a suit, He is worse off fctan the 
ordinary person wrongfully disoocsessed. 
On the other hand, if a third peisoo 
outside the siit i\ unfortunately the viot in 
of some mistake in the decree itself, or 
by the decree-holder, he may apply to 
the Court in a summary manner, and 
if he is right he may be put bisk into 
possession. That is expressly provided 
by 0. XXr, rr. ICO and 101. Such a 
person is better off than the ordinary peison 
wrongfally dispossessed. He can bring a 
suit, of course, within twelve years ; but 
he can, if be pleases, apply summarily 
for possession. That is a privilege of a 
peculiar and special character, from which 
the judgment-debtor is excluded in express 
terms. Ic is not surprising to fiod snob 
a privilege accompanied by cerfcaiu res¬ 
trictions. By Art, 165 of the Limita¬ 
tion Act of 1908, (the Article now in 
question) such an application must be made 
within thirty days. The Article is in 
these terms:— 1 Description of application: — 
Under the Code of Civil Procedure, 1908, 
by a p 3 rson dispossessed of immoveable 
property and disputing the right of the 
decree holder, or purchaser at a . sale in 
execution of a decree, to be put into pos¬ 
session. Period of limitation: —Thirty days 
from the date of dispossession.’ Now. 
is a precise and coinpendioas description 
of the right given, and the application 
allowed to ‘a person other than the judg¬ 
ment debtor’ by O. XXI, rr. 100 and 
101. It certainly appliei to eucu an 
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application and there is nD other provision 
in the Code which in the terms it employs 
at all corresponds to it. We think it quite 
certain that when the Legislature e ncted 
Art. 165, it had the provi§ion 9 now 
contained in 0. X£I, rr. 100 ani 
101 in mind. That is to say, it intended 
Art. 165 to apply to such an applies 
tion. The argument for the view adopted 
in the reported eases aod followed by 
the District Judge in the case, is that 
the words are wide enough to inalude 
a judgment-debt r. Separated from their 
context this is tiu?. A judgment-debtor 
is a person* in snob a oase as this. 
Moreover, the judgment-debtor in bis 
appliaation under seation 47 is complain¬ 
ing of the same sort of a*t as an appliaant 
under 0 . 'X?, r. 100 , would have 

to aomplain of. But the moment it is 
realized that what the Schedule to the 
Limitation Act coD 6 i 9 ts of is an enumera* 
tion of suits, appeals, and applications of 
various kiods, and that the language of 
Art, 165 is merely a definition o* des¬ 
cription, all difficulty as to the use of the 
word person’ disappears. In our opinion 
the word ‘person’ in that context, although 
wide enough to inelude a debtor, was never 
used in aDy other sense than that of a 
perron who is authorized by 0. XXI, 
r. 100 , to make an appliaation o that 
description. To hold otherwise would re¬ 
sult in this, that if a judgment deb or 
applied to the Court under 0. XXI, 
r. 100 , and adopted the language cf 
Art. 165, hi.s application would ha/e to 
be d smiled because he is preclude 1 from 
maxing bu application of that description, and 
yet if he pjstpoues applying undo* sec¬ 
tion 47 for more than thirty day , the 
language of the Article is to be applied 
to him.” 

The learned Judges then referred to Itatnam 
Ayyar v. Krishna Dos < Vital Doss (2) a.id Har 
Din Singh v. Lichman Singh (id) in whioh 
cases it *as held that Art. 165 would 
apply, and envantually they differed from 
those decisions. 

The casa of Ratnam Ayyar v. Kruhna 
Dots Vitil Dois (2) was considered by a 


Full Bench of the Madras High Court in 
Thattantauita [Vachali Rohini) v. Puthilathu 
Randi Kombi Aliassan (4) and in overrul¬ 
ing the decision the Chief Justice traced 
the history of Arts. 165 and 168 of 
the Indian Limitation Act of 1908, Tjg 
C hief Justice said :— 

“The Legislature hai, however, itself res¬ 
tricted the scope of Art. 165 by restricting 
in the Code of 1908 applications by 
third parties under 0. XXI, r. 100 
to applications with reference to property 
coverfd by the decree or sale in pursuancs 
thereof, and the fact that this procedure 
is rot now applicable to complaints by 
third parties of dispossession of property 
not covered by such decree or sale 
appears to me to afford additional reason' 
for excluding from the scope of the 
Article similar complaints by defeodaots 
who, ag 1 am sfcatisfied, were Dever intended 
to be covered by it. I think, moreover, that 
the rights of defendants are sufficiently 
restricted by their being required to apply 

under section 47 within the period limited 
by Art. 181.” 

This question, therefore, having fceon 
considered recently by the High Courts 
of Allahabad and Madras, we should have 
to show very clear grouuds for differing 
from those decisions. For myself I 6 ee 
no reason why Art. 165 should apply 
to judgment.debtors so as to very g0 ri 
ocsly raatrijt tbeir right, wh,n di.powejged 
ot property whi.h th.y allege had not 1 

come within the terms of the decree whi.h 

u b9,n * emoted. Ordinarily they woald 
apply under eection 47, and woald have a 
period of hm.tuion for aoob a u application 
of three yea-s ender Art. 18 I. A, nointed 
oat by the leirned dodge, i D Abdul Karin 
v hlirnunniisa Bibi ( 1 ) a perjon other 
thau tbe judgment debtor is co t rea . 

trioted to making an applic.tion unded 
0 . XXI, r. 1 0 , wbiah ia merely a 
summary remedy, aid that his rights to 
a Bait remain the same. The judgment, 
debtor, on the other hand, hae no remedy 
by suit I agree that the wording of 
Art 16a makes it als.lately ,lsar that it 
was intended to apply to an applm-ion 


(2) 21 AI. 43 A; a ALL. J. 75; 7 Iud. lko. (s. a.) 

706- 

13) 25 A.3«jA.W.N. (19(H) 5v). 


V-* f o ina. uas. u ,u, 753 at n 7 .;o-7 u 

J. 340. a L. W. 410, 2.4 if. L. T. 297- < 9401 f k' 
N. 732 a'. B.'. [ A ”* 
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provided for by 0. XXT, r, 100 and 
no ofcber, aod that, therefore, where the 
applioaot is a judgment debtor, the proper 
Article which applies to hie application is 
Art. Ifcl. 1 think, therefore, that the appeal 
should be allowed and the darkhatt directed 
to proceed according to law, The appellant 
should get his costs of the appeal, 

Shah, J —The point arising in this appeal 
is not free from difficulty; but od the 
whole I think that the view taken by the 
Allahabad High Court iu Abdul Karin 
v. Idamunnitti Bibi (l) ard by the Madras 
High Court in Thattantadta [Vnchnli 
Bohini^ v. hthalotbu Kandi Eombi Aliassan 
(4) ii to be preferred to the view taken 
by those Courts in the earlier die "ions 
referred to in these cases. On the wording 
of the article no doubt it may appear as 
if it would apply alro to the case of a 
judgment debtor d spoerersed of immove 
able proper y : acd it is urged on behalf 
of the respondent bsfore ns that Art 166 
whieh follows Art. 165 has been 
interpreted governing the oase of 
an application by a jadgmeDt debtor 
to 661 as de a sale in ezesution < f a deerte. 
It is clear that the o msidera ions appli¬ 
cable to Art, 16) are different. And 
we are not concerned in this appeal with 
the sc:pe of Art. 166 I do not desire 
to suggest for a moment that Art. 16 i 
would not apply to the oase of ao appli¬ 
cation by a judgment deb or to set aside 
a sale in execution of a desree, But the 
wording of Art. 165 is somewhat diffir- 
ent and is capable of being read in a 
restricted reose, in which it has been read 
by the Allahabad and Madras High Courts 
in the cases to which I have already re¬ 
ferred. I think that that is the view 
wbioh we should give effect to in this 

appeal, 

X. u. 

Appeal allowed. 
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SETHUPATHI AYERGAL —Plaintiff — 
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KUPPUSAMf lYE i AND OTHERS— 
Depend -nts — Rbsp »nu*<ts. 

Contract Act (IS of \8T>), s 18—'Undue influence ’, 
proof of, requisites of—Suit to set aside gift for undue 
influence—Cause of action -Limitation Act (IS of 
ibO^, Sch I, Art. 9 —'Plaintiff in Col III, meaning of 
— Proof of knowledge, onus as to—Composition deed, 
setting aside of—Position of parties. 

A person is said to be in a position to exercise 
undue influence over another, when the former is 
in a position to dominate the latter’s will If when 
in such a po-ition of dominance he uses it to obtain 
an unfair advantage over the person dominated, the 
transaction brought about by such use is voidable 
by the latter [p. 3 5, cola, & /.] 

The expression ‘undue influence’ cannot be prop¬ 
erly used unless either ( confidence has been 
reposed on the person charged, as where the latter 
is a solicitor, trustee, guardiau, etc, or 2) unless 
the influence of the mau exercising it is suoh that 
the person ialiuenced stands in some sort of res¬ 
pect, awe or fear of him. [p. 3>6, col. 2.J 

Where a legacy bequeathe i by a Will or a gift inter 
vivos is sought to be set aside on the ground of undne 
inflQeuce, it is not sufficient to prove that the legatee 
was in a position to exercise influence, but it must al-o 
be proved that the influence was unduly exercised, the 
burden of proving this latter circumstance being on 
the party attacking the legacy, [p. <Jb-, col!.] 

Courts do not look with favour on attempts to 
attack bequests on the ground of undue influence, 
[p 365, coL '.] 

Ismail Mussajee Mookerdam v. Eafiz Boo, 33 0. 773; 
10 C. W N 570; 3 A. L J. d63; 3 C. b. .1. 484; 8 Bom. 
L. K. *79; 16 M. L J. 166; l M. L. T. 137; 33 1. A. 86 
C.l, Taylor v. Johnston, (i882i H Ch. D. 403; 51 

L. J Ch 879; 46 L. T. <*'9; *0 W. R 50<, Howes v. 
Bishop, • 1909 2 K. B 390: 78 L. J. K B 796; .00 L. 
T. 8*> : 25 T. L. K, 633, and Nedby v. Nedby, 18 2) 5 
De G & Sm. 377; 21L. J. uh, 446; 9U R. R i05; 64 E. 
R, 1 ‘6 , referred to. 

A suit to set aside a deed of gift for undue influence 
is governed by Art, 91 of the Limitation Act. [p. 367, 
col. J.] 

Janki Kunwar v. A jit Singh, 15 C. 68; 14 I. A. 148; 
12 Ind. Jur. 9; 6 Sar P. 0. J. 92 Rafiqie & Jackson’s P. 
C. No. 99; 7 Ind, Dec, (n. s.» 62* iP U, , referred to.' 

The cessation of undue influence has no relevanoy 
on tho question of limitation, unless the matter oould 
be brought under the heading of fraud so as to attract 
the operation of section 18 of tho Limitation Aot. [p. 
3 j 7, ool. l.] 

Raja Rajeswara Dorai 7, Arunachellam Chettiar, 

19 Ind. Cas. 696; 38 M. 321; 119 8 M. W. N. 468j 13 

M. L T, 469; 24 M. L. J, 692, referr«d to. 
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Sri Kishan Lai v. Kashmiro, 34 Ind, Cag. 37; 31 M. 
L. J. 362; 20 0. vV.N. 957; (1916) 1 M. W. N. 433; 3 
L. W. 62H; 1 4 A. '. J. J2H6 P. 0.', explained. 

In cases to which Art. 9 of the Limitation Act 
is applicable the onus is not on the defendant to 
prove that the plaintiff’s knowledge arose more 
than 3 years before anit.[p. 357, col I.] 

Tanto v Oajadhar, 2 N. L. R 9.*, dissented from. 

The word ‘plaintiff’ in Art. 91, column 3, includes 
his predecessor, [p 357, col. 2.] 

When a compromise-deed is set aside, the parties 
are remitted to their original rights as they stood 
before the compromise, [p, 358, col. 1] 

Khajooroonissa v. Rowshan Jehan , 2 C. 184 at p. 196; 
31, A. 291; 26 W.R. 3 1 Ind Deo (n.s ) 4i2 P. 0.), 
Surjiram Manoari v Barhamdeo Persad, » C. L. J. 
837 at p. 343 and Har Chandi Lai v. Sheoraj Singh, 39 
Ind. Cas. 343; 39 A. 178; 32 M. L. J. 241; 15 A. L. J. 
223; 1 P. L. W. 3HO; 5 L. W. 50/; (1917) M. W.N. 280; 
25 0. L. .1.316, 21 M. L. T. 292; 21 C. W. N. 765; 19 
Bom. L R. 444; 44 I. A. 60 (P..C.), referred to. 

Appeal against a desree of the Coart of the 
Subordinate, -lodge, at Madura dated the 2;th 
of Marah 1920 in Original Sait No. 157 of 

1913. 

Mr. S. Srinivasa Iyengar, for the Appellants. 

Mr. A. Krishnaswami Iyer, for the Respond¬ 
ents. 

JUDGMENT. 

Sad^siya Iyer, J. —The plaintiff appellant 
is the present Rajah of Ramnad, the owner 
of an ancient Z imindary. He brooght this 
suit to recover possession with mesne profits 
for 3 years bcfire suit of the village of 
Nednmthnlasi within the area of his Zimin- 
dari which villaga had been alienated in 
three ways in the year* 1894, 1895 and 1902 
respectively in favour of the 1st defendant 
(Kuppusami Iyer alias Naganatha Iyer). 
Unless all these three transactions are set 
aside or are nullities it eeem3 prina facie 
difficult to 89e how the plaintiff’s suit iu 
ejectment and for possession could sucseed, 
as eaih of the three transition i gives to the 
1 st defendant tha right to hull possession of 
the village on the date of this suit (namely, 
30th June 1913). 

The first transaction was a lease granted 
by the plaintiff’s fuher, the then Rajah, in 
September 1894 under Exhibit 0, Uader 
this deed, the 1st defendant was entitled to 
enjoy the village as lessee for 40 years till 
the 1st July 1934, that is, till more than 21 
years from the date when the suit was 
brought and more than thirteen yee.rj from 
the date oa which this judgment is pro¬ 
nounced by me. 

The seiond transaction was again an aliena¬ 
tion by the plaintiff’s father io June 1895 

23 


under Exhibit I by which the village was 
gifted outright to the 1st defendant with fall 
powers of gift, sale, etc. 

The third transaction was an agreement 
between one Rao Bahadur Venkataranga Iyer 
(who was constituted the present plaintiff’s 
trustee under a settlement-deed of Jaly 1895 
which I shall refer to again later on) on the 
one side and the 1st defendant on the obiter 
side and was made in April 1902. (Besides 
the Dewan trustee and the 1st defendant, 
two Nattokottai Chetties, who were the 
leseees of the whole Zemindary were also 
parties to the agreement, bat it is unnecessary 
to refer to them farther). That agreement 
is Exhibit IT, The trustee had threatened 
the 1st defend&Dt with a suit to set aside the 
gift deed, (Exhibit I, June 1895). There¬ 
upon, the dispute was settled by this agree¬ 
ment, Exhibit II, the 1st defendant agreeing 
to hold the village on perpetual lease at half 
the usual rent and thus altering the gift 
under Exhibit I (the gift-deed of 1895) with 
full ownership right in the village to the gift 
of a perpetual and heritable and transferable 
ociupancy right on favourable rent. 

Now, the plaint ignores altogether the first 
transaction, namely, the40yearo’l9ase of 1894, 
attacks the other two transactions as“ not 
bona fide,' 1 as fraudulently and dishonest* 
ly obtained,” as due to ‘undue inflaence” and 
in several other ways. 

The defendants (the defendants Nos. 2 and 

3 being the sons of the 1st defendant) raised 
several pleas and the lower Court framed 
nineteen issues for disposal. It is carious 
that no specific issue was raised in reapeifc of 
the defendants’ right to hold the village 
under the 40 years’ lease of 1894 and the 
liability of the plaintiff’s suit filed in 1913 
for possession to b3 dismissed on that short 
groand, even though the 1st defendant 
specifically mentioned the 40 years’ lease and 
relied upon it also in the 7th and 8th 
paragraphs of his written statement. 

A few more facts and dates may be here 
mentioned. The late Raja was born in 186S 
and his father died when ho was a boy 

4 or 5. Though he was only titular Rajah 
and was for all praotioal rmi-poses only the 
owner of an impartible Zjraindary estate, 
the pomps and ceremonial and the retioua 
of a Royal Court were kerb up in many ways 
in the Zemindar’s re- <!• nee And the un¬ 
wholesome atmosphere of bankets on, 
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favourites, fhfcferere, idlers, the Zsnana, etc., 
affected the Zemindar's residence (known, of 
coarse, as the palaoe) and his surroundings 
and the effects of each irflaeDie were too 
strong on the young man, (the plaintiff’s 
father), notwithstanding that his estate was 
taken up by the Court of Wards daring 
his minority and his education was condnated 
in Madras, His mother (the Dowager Rani) 
had naturally great inflaenae over him. She 
arranged to have him married to two wives at 
the same time when he was only 18 or 19 
yews old and by intrigues and importunities 
persuaded the Oourt of Wards to aonsent to bis 
marriage with one girl and had him married 
almost simultaneously to the two wives 
she had seleated for him, it being aonsidercd 
a matter of dignity in these aristocratia 
families that the proprietor should have at 
least two wives living. He was a young man 
of extraordinary intelligenae. He passed his 
Matrianlation in the first class. 

The lower Oourt in dismissing the suit 
arrived at the following findings (among 
others) and I shall note them (as far as 
possible) m the words of the lower Court 

(l). The first defendant was not in a 
position to exeraise nndue inflaenae over the 
late Raja” and the deed of gift in favour 
of the isfc defendant was not brought about 
by the undue iLflaenca” and “fche gift is 
valid.” (This finding relates to the gift-deed 
of June 18^5, Exhibit I). 

00. “The agreement of D02 between the 
Dewan Trustee and the lessees on the one 
hand and the 1st defendant on the other con* 
firming the deed of gift with stimulation to pay 
half the Poruppu” was “beyond his” (the 
Dewan Trustee's) “powers” and “not valid.” 

But in view of the fait that the plaintiff 
could not suaceed nnleas the gift” (of 1895) 
was invalid, the plaintiff is not entitled to 
any relief by dealariog that the agreement” 
(of 1902) “is invalid.” 

3. “rhe6uit is praaticaliy to set aside 
the deed of gift and agreement and Art. 
91 of the Limitation Aat is appiiiable.” 
Vide Raja Rajesicara Borax v. Arunachellam 
Chettiar (1). 

4 . “There is no evidenae on the plaintiff’s 
Bide that the late Rajah aontinued to be nnder 
the influence of the 1st defendant after the 

(l) 19 Ind. Cas. 696; 38 M. 321; (1913) H. W. N,. 

13 M. L. T. 4C9j 24 M. L, J. 69>. 
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dead of gift (June 18)5) till the date of the 
deed of settlement (July 1893) under whioh 
he appointed Venkataranga Iyer as Dewan 
Trustee for bis son (the present plaintiff). 

The limitation, therefore, begaD to ran before 
the exesution of the trust deed” (July 1895) 
“and no subsequent ciranmstaoca can inter* 
rapt the running of the limitation ” 

Besides the above four findings, several 
other findings on mixed questions of law 
and fact were recorded by the lower Court, 
but in the arguments before us on appeal, 
neither side advauaed any argument) on 
those questions or aonfcested the lower Court’s 
findings thereon. I need only say that 
I agree with the lower Oourt in its conala* 
sions on these questions for the reasons given 
in its judgment. 

I shell now take up the four findings dealt 
with before us one by one. The first question 
relates to the allegation cf undue inflaenoa. 
The late Rajah was a psroa wUo by 
temperament was immoderately extravagaut, 
His emulation and bringing up only tended 
to inarea^e his natural foibles. D. W. No. 1 
says the late Rajah was a very emotional 
person.” Under the Roman Law, be would 
be considered as a person permanently 
affected with inaapaoity to manage bis own , 
affair?, solely on the ground of his im¬ 
moderate extravagaoae, not beiause he did 
not know the aonsequenoes of his motions or 
was at all weak of intellect. He was in per¬ 
petual need of the excitement of being prais¬ 
ed for bis reckless generosity and oontinaou) 
liberality. Shrewd Nattukoctai Cbetties 
took advantage of this perpetual need of 
money even before he attained majority 
(whiah was on 3rd November I889j and Isnt 
him large sums depending upon his generous 
disposition to re-pay them several times over 
after he took possession of the estate and 
they were not at all disappointed. The late 
Rajah was mush attached to the 1st defend* 
ant, Kuppuswami iyer, bmuse the latter 
was a trusted servaat of his mother for 
several years and he ma ie the lit defendant 
his own vernaaular Sesretary, (Javabnavis), 
But the 1st defendant was in no better pon- • 
tion to dominate the will of the Rajah than 
any other person who appealed to his 
generous iustiuats and love of pomp, show, 
display and fame, I do not think it will 
be going too far to say that the late Rajah’s 
temperament was eu?h that he courte4 
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generosity. 1 agree with the learned Sab- 
ordinate Judge that the atory of P. W. rso. 8 
that the left defendant related to tbe late 
Kajah that the late Rajah’s mother appeared 
to the 1st defendant in a dream and told him 
Ask my son and be will grant yoa all 
benefit” and that on telling this story the 
Rajah agreed to make tbe gift is a fa he 
story. On the contrary, l believe the evidenoe 
of D. Ws. Nos. 1 and 2 who say that on the 
2nd monthly ceremony after the Dowager 
Ranee’s death, there was a religious 
gift of the village by the Rajah accompanied 
by the pouring of water through the right 
palm and that the gift deed was written a 
few days afterwards in consonance with the 
religious gift, and this is csrroborated by the 
recital in the gift-deed. 

Where a legacy bequeathed by a Will is 
sought to be set aside on the ground of undue 
influeme, it is not sufficient to prove that the 
legatee was in a position to exeroise influence 
and it must also bs proved that the influence 
was unduly exercised, the harden of proving 
this latter circumstance being on the party 
attacking the legasy. Again, as a legasy 
given by a Will takes effest only after the 
death of tbe testator, the testator doei not 
deprive himeelf of the bequeathed property 
but deprives only his natural heirs. Heme 
also OourtB do not look with favour on at¬ 
tempts to attack bequeBts on the allegation of 
undue influeme, 

I admit that the case of a gift inter 
vivos stands on a less favourable footing, 
But it must be remembered in this ease that 
the gift attacked was made on tbe 2nd June 
1895 after the late Rajah bad carried on his 

course of extravagance for more than 5^ years 

after he attained majority; after he had been 
advised before the end of 1894 by the 
Government to settle his estate upon his 
eldest son, the present plaintiff (see para- 
graph 4 of the plaint) and just on the eve 
of the settlement deed, Exhibit IV, whish 
was exesated one month and sir days after 
the gift deed. The gift now in qaestion, 
therefore, stands almost in the position of a 
bequest. Now, if A is said to be in a poei- 
tion to exersise undae influence over B y 
according to Indian Law (sae section 16 of 
the Contract Aot) A must be in a position 
to dominate tbe will of B. If whan in sash a 
position of dominance, he uses it to obtain an 


brought about by such use is voidable by B, 
Though the expression “dominate tbe will of 
•another” is an expression of wide import and 
though I am aware that Courts do not like to 
give exaot and exhaustive definitions of 
undue irflaence any more than they like to 
give exast and exhaustive definition cf fraud, 

I think the expression “undue influence” 
•annot be properly used unless either, (1) 
oonfidense has been reposed on the person 
oharged (A in our illustration), as where tbe 
latter is a solicitor, trustee, guardian, ett., or 
(2) unlefs the influence of the man A is such 
that B stands in some Bort of respect, awe 
or fear of him sueh as a child towards its 
parent or a pupil towards a spiritual preceptor 
and eo oc, eo that the idea of displeasing 
A by a refusal to submit to his 
wishes puts B in fear of prospective 
injary to his seoular or spiritual welfare 
and happiness, An cridinary servant and 
dependent lik3 the 1st defendant could not 
have had and is not proved to have had 
any saoh influence over the late Rajah and 
it is impossible to hold that the Rajah stood 
in awe or fear of tbe 1st defendant’s dia 
pleasure. On tbe other band, the letters, 
Exhibits K to H, L and N, show that the 
1 st defendant was a mere servile flatterer 
and dependant of the Rajah and not a 
person iu a position of authority 
to dominate the will of the Rajah. 
He was not in a position of trust 

and sonfidense snsh as a solicitor holds 
over his client. The numerous cases quoted 
where a father obtains a gift from his son 
who had just attained majority or a gosha # 
lady makes a gift to tbe manager who manages 
all her affairs and persuades her to believe 
that the gift made to him is only nominal 
or a eolioitor obtains a gift from his client 
or a spiritual nreceptor from bis pupil 
or a persoD who is nominally a servant but 
has really made himself so indispensable to bis 
master for the latter’s somforts that 
the master has really become the servant’s 
servant, have all no relevarey in arriving ai, 
a sonclusion on the fa15 of *bis case. 
the evidencp, lam clear -mat the 1st defond- 
ant’s position towards ihe late Rajah waa 
net such that toe Bb^h’e volition could 
be overborne by or xu’.d be Subjected 
to the domirario-i of the let .voferm. 
iAht s will, Lnduc lLliuenco aud ooorcv'Hl 
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were not clearly distinguished in the 
old English Law, and thongh there is 
a well defined distinction now, the two are 
similar in this respect that their legal 
effect in making transitions voidable 
depends od the will of the person subjected 
to either being influenced to such a degree 
aa to lose its freedom. I do not intend to 
qeote many cases. The only Indian oase 
which I need quote is Ismail Mussa'ee Mooker - 
dum v. Bait Boo (2), a passage from which is 
applied to the facts of this case by my learned 
brother in the jadgment to be pronounced 
by him. There is an English case Taylor v. 
Johnston (3) which was a case not of a 
bequest but of a gift inter vivovt like the 
present. It was a oase where a young woman 
of twenty made a gift to a relative with 
whom she had been residing from her father’s 
death for a period of five months until her 
own death, and to whom she became 
greatly attached. It was held that the 
gift was not invalid, It cannot, in my 
opinion, bs stated in this oase that the 1st 
defendant stood in a fiduciary relation to 

the late Rajah on the date of the gift-deed, 
When the late Rajah was 27 years of age 
and the Rajah’s benefactions ranged over 
wide areas from the Sringeri Mattam in 
the Mysore Province to wealthy Nattnkottai 
Ohetties such a contention seems to me to be 
extravagant. In Howes v. Bithop (4) it was 
held that the doctrine of undne inflaence could 
not be invoked in favour of a wife who was 
influenced by the fact that ber busbind 
wanted money and who, therefore, joined 
in executing a promi?8ory-note, though the 
Jury found that ber signature was procured 
by the ii fl J6D08 of her husband. The oase of 
Nedby v. Nedby {b) is also instrnetive, 
There a deed was prepared by the husband’s 
solicitor and was executed by the wife in 
the presence of two of the clerks'of the 
solicitor and it was not read over to her. 
The wife was agitated and distressed 
and she signed and agreed to sign in a 
reluctant manner and yet the Vice-Chancellor 

(2) 33 C. 773; 10 0. W. N. 670; 3 A. L, J. 353; 3 C. 
L. J. 434; 8 Bom. L. R. 379; 16 M. L. J. 166; 1 M. L. 
T. 137; 33 I. A 86 (P. C./. 

(3) (1882 19 Ch. D. 403; 61 L. J. Oh. 879; 46 L. T. 
219; 30 W. K. 508. 

(4) 190»i 2 K. B 390| 78 L. J. K. B. 798, ICO L. T. 
826; 25 T. L. It. 533. 

(6) (1852) (* Do G. & Sm. 377, 21 L, J, Ch. 446,90 
R, R, 105; 64 2. R. 1161, 


refasel to eat aside the deed in the . suit 
b-ought by her. There is no evidence at 
all in this case that the late Rijah executed 
the gift unwillingly or through fear of any 
unpleasant consequence if he refused to exe¬ 
cute it, or even that the 1st defendant made 
the late Rajah uncomfortable by exte 3 sive 
importunities, I, therefore, agree with the 
lower Court that the giffc-deed of June 1895 
is not vitiated by undue influence, Thic 
is sufficient for tbe disposal of the appeal, 
I may even go further and sav that 
the plaiotiff did not even allege that the 
oHer lease deed of 1894, Exhibit C, for 
40 years’ term was invalid and the term 
of 40 years mentioned therein not having 
expired, the present suit for possession.. 
ought to have been summarily dismissed on 
that sole ground. 

I shall now take up the second fiading re¬ 
lating to the agreement of. 1902. Section 36 of. 
the TrustsAot says that the trnsfcee may do all 
acta which are reasonable and proper- for 
the protection or benefit of the trust prop - 
eriy (subject, of course, to tbe restrictions 
contained in the instrument of trust). Sec*; 
tion 43 of the Trasfcs Aoi says that, a sole 
acting trustee authorised to ex^oute the. 
trusts and powers .of the. instrument, of 
trust may compromise, compound, abandon, 
submit to arbitration, or otherwise settle aoy 
claim whatever relating to tbe trnat. The . 
Dewan Trustee as the sole aoting trustee 
wa», therefore, empowered to compromise and 
compound tbe claim made by tbe let defend¬ 
ant under tbe gift*deed which had. been < 
in force for nearly 7 years on the date of 
Exhibit II. The late Rajah had not set 
it aside before tbe date of tbo settlement 
deed. The late Rajah died in December 
1903- The suit to set it aside was ,prima 
facie clearly barred on the date of Exhibit B 
and the Dewan Tiustee acted, in my opinion, 
very prudently in getting the 1st defendant 
to sign Exhibit B agreeing to pay half itbe. 
Poroppn. I, therefore, disagree with the lower 
Court in its conclusion (for which it gives 
no reason in its judgment) that the com¬ 
promise was beyond the powers of the trustee . 
and was invalid. See as to powers of execu¬ 
tors and trustees tocomoromise, Houghton, I*k 
re, Hawley v. Blake (6)]. 

(6) (1904) 1 Ch. 622; 73 L. J. Ch. 317; 90 L. T, 262j 
52 W. R. 505| 20 T, L. R, 276- 
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set ancle the disputed trumo-ion till her bas* 

kunthor’a infliionm • at his doith. 


tation and assuming for the sake or arma¬ 
ment that the gift-deed, Exhibit I, w\s 
brought about by undue ioflienca, Arkisle 
91 of the Limitation Ash olearlv applies to 
this suit, as the plaintiff sannot obtain p)8- 
session without setting aside the gift-dead 
whish is not a void transaction bat only 
voidable. [See Janki Kunttar v. Ayt 8ing\ 
(7)]. The limitation period is three years 
from when the fasts entitling the person to 
bava the instrument sanselled or set asida 
become known to him. Now the late Rajah 
Who exesated the instrument knew tha 
fasts perfeetly from the very date of exeoi- 
tion and henca the same of aekion arose at 
oose in Jane 1895. I D9ad nat say that 
when onte time begins to ran it does not 
sease to run, exsept under very pesnliar 
oironmstanses wMih do not exist in this 
case. Ia Jane 18S8, the gift-deed besame 
unavoidable bheraafter through the expiry 
of three years’ limitation period. I do not 
deny that undae influence might bs set 
up as a defence by a donor to the anil; 
brought by the donee for possesion even after 
the period of limitation, but that is not tin 
•ase here. 

It was argued by Mr. S. Srinivasa Iyeogar 
that the same of anti in ar ses oaly 
when the nniue ioflience seases. I 
oonsidered this question in a case broaght 
by the plaintiff himm’f, Ra a Raje,unrci 
Dotji v. Arun ichellam Oh°ttiar (1), and 
exore?sedtheopioion tbat thesessationof aniae 
inflaense has no relevancy on the question of 
limitation unless, of soarse it,coaid be broaght 
under the heading of fraud so as to attract 
the operation of seotion IS of the Limitation 
Aot. It was, however, argued that ia Sn 
KithinLal v. Kaikniro (8) their Lordships of 
the Privy Ooansil expressed sash an opinion. 
I do not think there is anything in that case 
whish supports the sontantion of Mr, Srini¬ 
vasa Iyengar. The facts there were very pein- 
liar. A single eentenoa in the judgment 
at page 374* is relied on, namely, that time 
would not under the ciroumstanses of that 
particular sase begin to run against a widow 

,7) 15 C. 58; 14 I. A. 143; 12 Ind. .Tur. 9; 5 Sar. P. 
C. J. 92; Rafiquo & Jackson’s P. C. No. 99; 7 Ind. Deo. 
(n. s) 624 (P. C .. 

(8/ 34 Ind Cas. 37; 31 M. L. J. 36?; 20 C. W. N. 
{57; 1918) 1 M. W. N. 433; 3 L. W. 6'8; 14 A. L. J. 

Ijt38 Y C,)._ _ 

f #page of 31 M. L. J.—[2?d.] 


She had exemted an arbitration agreement 
noder the nodua inflienoa of her husband's 
brother and she set up the undae inflaenteas 
a defense and anscBeded. Bat as a mere obiter 
dictum their Lordships of the Privy Oonnoil 
said that even if she had sued a3 pliintiff, Bhe 
would not b8 barred. The fasts ware very 
pecnliar and their Lordihips fonnd thsra 
was fraad practised upon her, and that she 
did not have fall knowledga of the fasts and 
the rights arising oat of these fails till her 
husband’s brother died. Thus, even that 
obiter dicium was bised, not on the ground 
that the death of the husband’s brother and 
the sessation of his influjnca was th9 dite for 
the terminuf a qw of the ciuse of astion 
under the law, bat that it was on the seasing 
of the undae inflienoe that the rail state of 
fasts entitling the widow to have the instru¬ 
ment sanselled besame known to her. (Though 
the third column of the Article 91 usee the 
word “plaintiff,” the** plaintiff ” includes his 
predesesmr. See daBoition given in sestion 
2 of the Limition Ast). Therefore, time 
began to run in this case as soon as tha 
fasts were knowo to the late Rajah. The 
suit is aga : o hopelessly birred even if we 
take the date of the kaowledge of the Dowan 
Trustee or any of his saisassors as the date 
of the saarn or arum. Io this connect on I 
wish to espies* with grest raspeit my dissenk 
from tbe dasisioo in Tanto v. 0‘jidhir (9) 
whioh has been relied on by Rusfcouji and 
Mitra (tbe former at page 327 of his book 
and the lat'.er at page 1003 of his book) in 
their valnable treatises on Limitation tbat 
the onus of proof is on the defendant to 
prove that the plaintiff's knowledge arose 
more than 3 years before suit. Toe analogy 
of a defendant relying on Article 127 of 
the Limitation Ast against tbe claim of an 
undivided so-parseoer for partition, whish 
analogy was relied on by Mr. Sreenivasa 
Iyengar is, in my opinion, entirely irrelevant 
and misleading. There is not a tittle of 
evidence that either the Dewan Trustee, Mr. 
Venkatarancra iyer, a very sapable retired 
Judioial Offiter who was the trusteo for II 
years till Sep emb?r ! r 05, or Mr. Vavvdaraia 


(9) 2 N. L, R. 93. 
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Sanna (Deputy Colleger) who was the 
Dewan Trustee after him till May 1908 or 

mi' a m , B Q 8 ,r h0 W8B tte Dewftn T'-aalea 

° W8 t ever Bnbj6,ted t0 a "y 

n“ ‘ he re8nlt - 1 8 ? ree 

with the lower Ooort that the suit is 
barred. 

A very ingenious argnment was finally 
pnt forward, namely, that the 40 years 
lease-deed, Exhibit 0 of 18£4, was superseded 
by the registered gift-deed of Jnne 1895, 
that this gift deed in its turn was snperseded 
by the eompromiee agreement of 190?, and 
that if the plaintiff is able to set aside this 
compromise-deed of 1901 he is entitled to 
possession as the earlier two deeds had been 
superseded onse for all, each earlier deed 
having been superseded by its sncseseor 
beyond resurrection, I have already found 
that the sompromise-deed of 1902 is a valid 
deed. But even assuming that it is invalid, 

1 lannot ascBpt the argument that the de¬ 
fendant who is trying to protect bis posses- 
sory rights cannot fall bask upon bis earlier 
title deed if the later title-deed whish was 
intended to supersede the earlier title- 

deed was found to be invalid or was in- 
validated. 

. I am ** ear that if the compromise deed 
is Bet aside, the parties are clearly remitted 
to their original rights as they stood before 
the sompromise. The effest of setting aside 
a sompromise brought about by fraud and 
scilusion was considered by their Lordships 
o the Privy Council in Khojooroonissi v. 
RoivihanJehan (10), and differing from the 
Calcotta High Oonrfc, their Lordships say 
that all rights whioh were attempted to 
be settled by the eompromiee were revived 
on both eides when the compromise was set 
aiiie. A similar question was considered 
by Mookerjee, J. in Suriiram Marwari v. 

Barhamdeo Fersad (11) where he bolds 
that if a mortgage right was intended 
to be merged in a conveyance and 
the conveyance proved ineffectual, the right 
under the mortgage revived. In Bar Okandi 
Lai v. Sheora • Singh (12) a mortgagee sued to 
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enforse his mortgage of 1876, though ho had 
acaeptsd two later deeds of 1;S7 in satiefe*. 
tion of his mortgage and even thongh be 
bad handed over the dosnmeot of 1876 to 
the mortgagor. It was argued in defense 
that the mortgage of 1876 wae destroyed 
by the two deeds of lh87 and eould not be 
revwed. Their Lordships, however, sey: 

But the original intention of the mortgagee 
was entirely frustrated by the fact that the 
two deeds were held not to be binding on 
Musmmat Eandan, and it does not appear 
to their Lordships to be sonsistent with 
equity or good eonsoience that the first three 
defendantf, having suieesafully maintained 
that the translation embodied in the two 
deeds of 1887 was not binding on Uu$am. 
mat Nandan, and soneequently did not bind 
them as heirs of Jai Cband, should now 
• aim the benefit of such transaction as a 
release of the mortgage of the 13th November 
187o. Thns their Lordships held in the 
above case that even defendants eould not 
p ead against the revival of a former deed 
when the later deeds intended to supersede 
it were invalidated at their instance. A 
fortiori it is dear that a plaintiff #onld 
not invalidate a compromise-deed and yet 
contend that the rights under the gift deed 
which were intended to be snperseded by 
the compromise-deed eould not be revived 
oven as a shield by the defendants. In 

fact, the matter eeeme to me to be nn- 
arguable. 

In the result I would dismiss the appeal 
with costs. We certify for two Vakils for 
each side. 


(10) 2 C 184 at p. 106; 31. A. 2d; 26 W R. 36- 1 

lad. Dec, (n. s) 412 (P. 0.). 

(11) 1 C. L. J 837 at p. 843. 
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Spekcbc, J.— This enit was instituted by 
the Rajah of Ramnad to recover poaseceion 
of the village of NedunthuJasi which was 
gifted away by bis father, the late Rajah, 
by a permanent rent-free gift-deed dated 
Juoe 2nd, 1893, to the 1st defendant. It is 
alleged in the plaint that the let defendant 
in his capacity of Javab Navie (private 
secretary) to the Rajah exercised undue in- 
flaenoe over his master, a man of weak will, 
to obtain this and other benefits for himself. 
About a month after this gift the late Rajah 
entered into an arrangement on July 12tb, 18 .5 
(Exhibit IV) by which he handed over his 

/N I (\ 4 A m ^ ^ A _ ^ A i I « ■ 


(1A) 3!) Ind Oas. ;-43j 39 A 178 31 M. L, J. 241,15 (ExLibit IV) by whioh he bended over his 
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Tiaatee) with odb oo adjutor, Mr. Ohentsal 
Bao, 0. I, E., and with a Committee of 
three, consisting of himself and two dis¬ 
tinguished legal praotioners who had power 
to remove the trustee or the coadjutor 
and to fill their plasea when they beiame 
vacant. The estate was to be tbns managed 
till the present Rajah attained the age of 
21, which happened cn Jnne 3rd 1910, within 
3 years before the filing of the plaint in this 
snit. 

On April 24th 1902, the said Dewan 
Trostee together with the two lessees of the 
Ramnad Estate entered into an amicable 
arrangement of compromise (Exhibit II) with 
the 1st defendant whereby he was to continue 
to enjoy the village of Nedunthulasi heredit- 
arily and in perpetuity, but instead of its 
being rent free he was to pay a Pornppu 
or quit rent cf Rs. 402-1-10 annually whioh 

amounted to a moiety of the iarasari or 

average rent of Rs. £04-3-7. The present 
suit, whether i<s objest be to set aside the 
gift-deed of 1315 or the settl*ment of 1902, 
is hopelessly t me tarred under Art. -91 
of the Limitation Act. 

Mr. S. Srinivasa Iyengar argued that the 
later transaction having superseded the 
earlier gift, the plaintiff need not sue 
to set aside the gift bat he could within 3 
years of attaining majorily repudiate the 
asts of bis trustee if they were improvident 
and injurious to his interests. 

When this sass came before a Berch of 
this High Court on a previous occasion, the 
learned Chief Justiie and Seshagiri Iyer, J. 
sent it back for fresh consideration and for 
further evidence on the questions whether 
the undue influence to which the Rajah was 
alleged to bBve been subjected, continued to 
affeat the succeeding trustee as was alleged 
in paragraph 22 of the plaint, and whether 
the transfer (Exhibit II) was insonsistent 
with the duties of the trustee. 

The Subordinate Judge has now found 
that “there is no evidence, much less any 
allegation that the succeeding trustees were 
subject to aDy undue itflaero9”; he also 
observed that it was ‘difficult to held that 
the suit was in lime in view of the fact that 
there was no evidercr or even any allega¬ 
tion that the late Rnjah continued to be 
under the undue inflaeDOe of th^ 1st defend¬ 
ant for 8 years after the gif; till ha disd in 

1903 “ 
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Accordingly, it is not now contended ill 
appeal that the trustee, Venkataranga Iyer, 
was under undue iiflaencs. It is only 
argued that his actio confirming the Rajah fl 
grant, though with the modification that quit 
rent was to be paid, was an improvident act 
and in excess of his powers, as he should 
have sued to have the gift set aside if he had 

realised his responsibilities and if he had 

been aware of the facts which would hav* 
enabled him to sucseed in such a suit. 

Now, Rao Bahadur Venkataranga Iyer had 
been given facility for obtaining the advi« 
of that distinguished Hindu gentleman of un¬ 
questioned probity, Mr. Ohentsal Rao, O. I. E. f 
on all important matters oenneoted with hie 
trust. I am of opinion that he may have 
realised the difficulty of establishing id a 
Court of law that the Rajah was actuated 
by undue influence when be made the gift of 
this village, and the further difficulty of prov¬ 
ing that that influence prevailed so long as to 
excuse the failure of those in whom the 
management of the estate vested for 3 ysars 
after 1895 to make any attempt to revoke 
the gilt. In 1902 he may have bona fide 
considered that half a loaf was better than 
no bread and that, therefore, in the best 
interests of the minor he was well advised 
to save at least Rs. 402 a year out of the 
village in view of the improbability of a 
suit to recover the whole village intact bsing 
successful. It was thus a compromise of a 
doubtful claim. He was acting within hie 
powers under section 43 of the Trusts Act, 
read with the proviso to the section which 
relates to eole trustee and with olause 22 
of the deed of trust. The meaning of the 
words “sole acting trustee” occurring in 
section 43 of the Indian Trnsfcs Act becomes 
dear from a reference to section 21 of the 
Eogiish Trustees Aot of 1893. If the instru¬ 
ment creating the trust authorises a sole 
trustee to exeoate thetrudts and powers there¬ 
of he is termed a sole acting trustee wheu 
he enters into an agreement of composition or 
other arrangement. 

But it is argued that the deed of gift 
of 1895 bears on its f*'JJ traces of undue 
influence becuise it eonta' n s false statements, 
(.) that the village <»ul/ worth R : j. 7,00 \ 

wherets it i r, on statement of I>. ?V 

No. 1 now w -rth about Rv 30,COO, ami 
must have thon btit-n worth about Rs. * 0,001 ^ 
(2) that the Rajah \r.\a acting in defereuca 
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to his mother’s wishes though she had died 
* 2 mouths before, and f3) that the donee had 
*been working for 12 years without any 
salary. It is further argoed that under sec¬ 
tion 16 (3) of the Indian Contract Aot the 
burden of proving that the gift to let defend¬ 
ant was not induced by undue influence lay 
on the defendant, 

• . The case of Bridgemen v. Green (13) is 
cited as an instante of nodus influence exer- 
'sired by a servant over bis master. The 
circumstances of that tase wpre exceptional, 
•Conveyances which purported to have been 
-made for valuable consideration were held to 
be not supportable even as gifts when their 
execution was obtained by fraud and undu 9 
influence. There is no presnmp'ion that all 
servants wield such influence as Green 
•wielded over tbeir masters, or that all masters 
are so weak-willed as Bridgemen. The 
evidence in the present case tends to show 
that the late Rajah was emotional and 
‘‘generous to a fault” but not of weak intel¬ 
lect or irresponsible for his actions. It has 
net been proved that the 1st dofendatt was 
in a position to dominate the will of fcbe 
Rajah or that the transaction wai an uncon¬ 
scionable one. The l6t defendant already 
had a lease of this village for which he had 
to pay a Poruppu of Rs. £00 and odd. The 
statement in the grift-deed that the Rajah’s 
mother wished to confer some benefit on the 
1 st defendant for his services is rot shown to 
be false, and the faot that the occasion was 
that of the mother’s second maiigam makes 
it probable that the Rajah was actuated by 
pious feelings evoked by bis mother’s memory 
when he made the gift. To adopt the 
words of Sir Arthur Wilson when delivering 
the judgment of the Privy Council in hmail 
Mutt“iee Mookerdum v. Hafit Boo (2) but sub¬ 
stituting the words ‘servant’ for ‘daughter’ 
and ‘master’ for ‘mother’, the circumstances 
of this gift may well be summed up in these 
words 

The mere relation of servant to master, 
of course, in itself suggests nothing in the 
way of special influence or control. The evi¬ 
dence seems.quite insufficient to establish 

aDy general case of domination on the part 
of the servant and subjection of the master, 
such as to lead to a presumption against any 
transaction between the two. With regard 
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to the actual transactions in question, there 
ib no evidence whatever of undue influence 
brought to bear upon them ” Now looking 
at the facts of this transaction in the same 
light as they ba*e been presented at the trial 
of this »nit, the Dewan Trustee with bis co¬ 
adjutor having the resigned Rajah with bis 
Committee of lawyers behind them may well 
have doubted tbe practicability of getting a 
Court • f Justice to undo what had been done 
and so they may have allowed tbe claim 
to become barred by time and finally to have 
made the best terms possible out of a bad 
case. The result of that settlement is 
Exhibit II in which it is recited that the 
trustee and tbe lessees in consideration of tbe 
•cats, trouble, and inoonveniance that both 
parties might be put to if proceedings were in¬ 
stituted in Court in respeot of the deed of 
June 2nd, 1895, as well as of the uncertainty 
of tbe result rf litigation and other facts, 
had decided to have the dispute settled 
amicably and have entered into tbe arrange¬ 
ment detailed therein. 

That arraDgunent, in try opinion, cannot 
now be legally set aside. Even if the plaint* 
iff coold now succeed in setting it aside 
his position wooll be worse, as be would then 
be confronted with tbe more formidable 
obstacle of tbe ab olate gift by his father to 
1st defendant. His suit to set aside tbe 
gift is long out of time. Tbe appeal fails 
and is dismissed with costs. 


m. 0. P. 


Appeal dimmed. 




(13) (1767) £7 E. B. 22; Wilm. 68, 
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CALCUTTA HIGH COURT. 

Original Citil Shit *o. 222 of 1920. 

Jure 24, 1921. 

Present :—Mr. Jnstite Rankin. 

BITHALDAS OHANDAK- 

Plaintiff 

versus 

LALBEHARI DUTT and Sons— 

D"F* v D»Nrfl. 

Calcutta Pent Act (III B. C. of 19?Oj, s. 11 — 
“Tenant,” meaning of—Monthly tenant—Tenancy 
determined before, but ejectment suit pending at, 
passing of Act-Tenant, whether within the meaning 
of “tenant” in section. 

The word “tenant” in section 11 of the Calcutta 
Bent Aot as shown by the language of section *2 
includes the case of a monthly tenant whose tenancy 
is determined by regular notice before, but 
against whom an ejectment suit is pending at, the 
date of the coming into operation of the said Act. 
[p. 302, col. 2.] 

Mr. S. N. Baner^ee, for ths Plaintiff. 

Mr. M. N. Kanjilal, for the Defendants. 

JUDGMENT,—Tn this tase there must 
be a deeree for ejectment. The suit was 
brought for ejeotment on the 3rd February 
1920,and it appears, and, indeed, it is admitted, 
that the plaintiff on the 12th August 1119 
took an assignment from LuohmiDa’aio 
Sudani for a term granted by au Indenture 
bearing date tho 20 th September 19 8 and 
made between the Arthbisbop of Oaliutta 
and Luihminara'n Sadani, The defendant 
firm Mesrr*. Lalbshari Datt and Sons had 
been in oosopation of two rooms in the 
premise" for sometime before, Lnchrainarain 
Sadani was granted bis base. Luthminarain 
Sidani raised the rent to R*. 175 per month. 
After the plaintiff took an assignment of t ie 
term the defendants paid that rent to the 
plaintiff and took two receipts for the month 
of August and the month of September 1919. 
They began to fall into arrears from the 
month of October 1919 and, in point of fait, 
they paid no rent at all until the time when, 
in June of this year, 1921, they paid into the 
hands of the Kent Controller under the Rent 
Ast a sum of over Rs. 3,000, being the rent 
fnm October 1919 until May of this year. 

In the meantime, on the 3rd February, this 
suit was instituted. On the 26th April 1920 
the written statement was filed. On or 
about the 5th May the Rant Ait oams into 
Ij j 9 in Calcatta Woat has happened is, 
tba‘, notwithifcaading the Rant Ast, no 
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amendment of pleadings has taken plate and 
the suit in some way, whith 1 do not quite 
understand, comes on now in Jnne 1921 
before me as a short oause. Prior to the 
Rent Act the position was shortly this. The 
defendant?, as they quite admit, were 
monthly tenant?. In November they got 
mere than a month’s notiae determining their 
tenancy at the end of December, and at the 
end of Deaember, therefore, (he hndlord, in 
this saap, the plaintiff, was entitled to 
re-entry. That position is the position 
pleaded in the plaint with this exaeption that 

the plaint oontains eems irrelevant matters 

* 

purportirg to explain why the plaintiff 
desired to have his premises baak again, 
Before the Rent Act same into forae it wa", 
so far as I know, entirely irrelevant for the 
landlord, whose tenancy had been properly 
determined by a notise of quit, to explain 
why be wanted to have his rights. The 
written statement, however, deals with certain 
matters by way of showing that the purpose 
of repairs which the landlord had alleged 
wa? n .t ore which made it oec'saary for the 
landlord to be allowed to re-enter. When 
the Rent. Act same into foroe the matter took 
a different complexion. >otoing was dcn 3 
to put the pi ladings into order, and before 
me at the opening of tho aa-e the landlord 
desired to maintain that he came within the 
proviso to ssition II of the Rent Ast, as 
being a landlord who required the premises 
for the purpose of building or re-ba'lding. 
That matter has not been enquired into by 
me for the reason that it did not appear to 
me probable that this sonrse would be 
neaessary. If it had been neaessary, I 
should certainly have, on 6ome terms, allow¬ 
ed the defendants an opportunity of investi¬ 
gating into that question. However, Mr. 
Karjilal. who has very ably aonduated the 
•ase for the defendants, has offered me on the 
question of the Rsnt Aot the issue as to 
whether the defendants have fulfilled the 
conditions of seotion 11. Undoubtedly, as 
I am giving him leave to raise * the 
Rent Act, he has to show that he baa 
fulfilled those conditions So far as 
they are eoncerned, the first question is, 
whether the defendants here are within the 
meaning of the word; “so long as the tsnani 
•pays rent to the full extent allowable by chfa 
Aot.” . Mr. Banerji ior the plaintiff takes 
the point that in this aase the tenancy bad 
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been determined at the end of 1919, so that in 
May 1920, he says, the defendant?, were mere 
trespassers. When one tomes to tonsider 
the meaning to ba attaobed to the word 
tenant/’ one has the definition under seo'ion 
2 to guide one. That states “ary person by 
whom or on whoBe actount rent ia payable 
for any premie?/* In answer to that Mr. 
Banerji natorally says that mesne profits are 
not rents. What a trespasser has to pay for 
his trespass, is not rent. Therefore, he puts 
the problem before me whether the defend* 
ant company are within the meaning of 
section 11 at all. I think th a defendant 
company are within the meaning of “tenant” 
in section 11 and are tenants ia the specal 
sense in which that word is cssd. It sterns 
to me that this is shown by eeo ion 12 which 
contemplates the case of a person who has 
had an order made against him for recovery 
of possession of property before the operation 
of the Rent Act-, and it goes on to say that 
if tbe Court is of opinion that the order or 
deoree would not have been made if this ait 
had been in operation, the Court tan even 
yet give relief. In strictness of language, 
desree for the recovery of possession of prop¬ 
erty is never made against a tenant, If 
there has been a tenancy and the deoree is 
upon a forfeitors, it is on tbe fooling that 
the term was forfeited either before suit or 
at the latest by the issue of tbe writ. Io the 
same way against a tenant at will or a tenant- 
on fufferanoe, tbe if sue of the writ would 
deteimine the tenaDoy. So far as I know, 
it is never eorrect that a deoree for recovery 
of possession should go against a person who 
is in strict sense a tenant. Mr. Kanjilal has 
drawn my attention to the fact that in the 
English Rent Aot tbe word “tenant” fcas 
been given a very special and specially wide 
meaning. I ehould say that persons in the 
position of tbe defendants are not outside 
the scope of section 11 on the ground that 
they are not tenants. 

1 now come to the question whether tbe 
defendants here have not been shown to be hit 
hy sub-seclion ft of section 11. Tbe pcs'tion 
was that, when tbe Rent Act came into 
force, they were in arrear with tbeir rent 
since October 1919, and until June of lo2i, 
when they paid money to the Rent Controller, 
they did no*Ling in the way of paying rent 
at all. 


Sub-section 5 is intended, as I think, to 
give p rsons who are tenants three months 
within which they may pay up and put them¬ 
selves in the position of being entitled to 
claim tbe bent fits of the Rent Act. If a 
person is in arrear in May 1920 with bis rent, 
he still has three months in whith he can pay 
up those arrears under the first part of that 
(ub section, Three months io this oase would 
take us to August 1920, as a matter of fact 
tbe 5th or 4th, By that time this defendant 
had done nothing to pay up aDy of the arrears 
that were standing over since October 1919, 
He s~ys with regard to that two things. 
First of all, he says, it was for the plaintiff 
by tbe ous’om to send and collect rent, that 
tbe durwin never cams, that the plaintiff 
never came although the defendants were 
asking him to come and collect their own 
rent. The plaintiff’s story is that he went 
for the rent on some fchrea oioisions and 
could not get the rent. Of these two stories 
I have no hesitation at all in believing 
tbe plaintiff and rejecting tbe story of tbe 
defendant. 

Then it is raid that in June 1920 a letter 
was received from a Firm of Haatamull- 
Obunilal claiming that the plaintiff was not 
the proper person to be paid the rent. As a 
matter of fact, Luchmiuarain, the previous 
landlord, had told the defendants himself 
that he wj s assigning to the planitiff. The 
defendants had paid rent in respect of two 
months at least to tbe plaintiff and accepted 
his receipt. Further, it appears now that 
some body had a quirrel with Luihminarain, 
namely, Lucbmiohand, a partner in the Firm 
of Qnstamnll Obunilal. Because this gentle¬ 
man in June sent from Bikaneer this letter to 
tbe defendant tbe defendant says that he did 
not pay his rent at all to any body until June 
of 1921. No proof has bean addnoad before 
me of any le'ter written by or on behalf of 
the defendants in June of 1920 to the 
plaintiff asking about this matter or ssaking 
to pay the money into Court or into the hands 
of any neutral party. 

I regret to say that, as tbe Legislature has 
seen at to forbid all the benefits of the Rent 
Act to any tenant who has not within three 
months from 6sh May 1920 paid all arrears 
of rent due by him in reapeok of the said 
premises it is not possible for me to hold that 
the defendants are entitled to them. It may 

be said that on the plaintiff's view after the 
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beginning of 1920 what was due was not 
strictly rent but more strictly mesne profits ; 
but, as I have pointed out, the defendant 
cannot claim the benefits of this section at 
all ezeept by saying that he is in the position 
of a tenant within the meaning of the section, 
and, of course, he eannot have it both ways. 
He eannot elaim, as he does elaim and has 
all along claimed, to ba in possession not as 
trespasser but as a tenant, and also elaim to be 
under the words * so long as the tenant pays 
rent in section 11,” and also for the purpose 
of sub-section 5 say that it is not rent at all. 
The second half of sub-section 5 is this "and 
also unless be pays the rent due by him to the 
full extent allowable by this Aot within the 
time fixed in the contract with his landlord, or, 
in the abrenoa of any subcontract, by the 15 y .h 
day of the month next following that for 
which the rent is payable.” In the same way 
also the defendants here can make no pretence 
that they has done anything of the sort. 

Under sub-section 4 where a landlord 
refuses to accept the rent, the tenant may 
deposit it with the Controller within a 
fortnight of its becoming due. It is said 
that he is not bound to deposit it with the 
Controller. That is perfectly true. Qe is not 
bound to biing himself within sub-section 5 
at all; but if be wants to come under sub¬ 
section 5, so ai not to lose the benefits of the 
Rent Act, then, where the landlcrd refuses 
to accept it as rent, he may pay to the Con¬ 
troller and thus preserve his rights. 

In these circumstances, it seems to me that 
it iB entirely unnecessary to go into the 
question of whether these premises are 
Iona fide required for the purpose of building 
or rebuilding. 

Mr. Kanjilal has argued that the question 
under sub seotion 5 is a mere question of non¬ 
payment of rent and that equity can relieve 
against any forfeiture for non payment of 
rent. I must say at once that that contention 
is entirely unfounded, If the defendant, apart 
from the Rent Act, had had a term, say 2, 6 or 
5 years, and the landlord was proposing to for¬ 
feit that term by reason of non payment of 
rent, equity could relieve agaiuss that for¬ 
feiture. But, apart from the Rant Ac', if 
he had not a term but was only a monthly 
tenant and had his mocth’s notice, there 
would have been no equity on the part of the 
defendant to insist upon the Court giving 


him any larger interest in the property than 
be had agreed to with hie landlord. 

Tnat being the position apart from the 
Rent Act, the defendants wculd have no 
defence bere at all. The Rent Aot puts the 
tenant who complies with its conditions into 
much the same position as a tenant who ia 
entitled to a term. At all events it gives 
him some fixity of tenure so long as the Rent 
Act is in force ; but that privilege is given 
to a tenant who pays his rent and performs 
his conditions and to no once else. 

The res alt is that, not being within seotion 
11 by reason of the non-payment of rent, the 
defendant has got no equity at all to ask the 
Court to give him the special relief provided 
by the Rent Act in the plain teeth of the 
seotion which says that such relief should go 
only to the tenant who has paid. 

As regards the question of ejectment this 
is now towards the end of June, and I do 
not propose that the defendants should be 
ejected until the end of July. This is reason- 
able, The defendants must pay the rent for 
July as a condition. They will, in any case, 
have till the 15bh July. If by that time 
they pay R*>, 175 for July rent they will get 
till the end of July. 

As regards tbe amount of mesne profits, 
there does not seem to bs dispute. 

As regards tbe money that has been paid 
to the Rent Controller, there must be some 
sensible arrangement for withdrawing that. 

The plaintiff will get costs on soale No. 2, 

N. H. 

Order accordingly. 
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tial—Attachment of property not ordered to be sold by 
decree Sale within 30 days of proclamation—Irregu,. 
larity. 

The failure to attach the property before the 
execution sale, although an irregularity under the 
Civil Procedure Code does not render the sale null 
and void. [p. 367, col. 1 ] 

Kishory Mohun Roy v. Mahomed Mujajfar Hossein , 
18 C- 188; 0 Ind. Dec. ‘N. s.i 12 \ Sharoia Moyee 
Burmonee v. Wooma Moyee Burmoner , 8 W. E. 9, 
Rati Charan Singh v. Chandra Kumar Dey , 34 C. 7"7; 
11 C. W. N. 74i and Sheodhyan v. Bholanith, 21 A. 
311: A. W. N. (1899) 84: 9 Ind. Dec. .n. s.) 907, 
referred to. 

RajaThakur Barmha v. Jiban Ram Marwari , 21 Ind. 
Cas. 930; 41 C. 690; 18 0. W. N. 313; iS M. L. T. 137; 
A. L J. 156; 19 C. h. J. 161; 26 M. L. J. 89; 10 Bom. 
L E 15*: M914. M. W. N. 118; 41 I. A. 38 iP. C), 
distinguished. 

Panchanan Das Majumdarv. Kunja Behari Malo, 
42 Ind. Cas. 269 and Sorabji Coovarji v Kala Raghu - 
nath, 12 Tnd. Cas. 911; 30 B. 160; 13 Bom. L. B. 1193, 
disapproved 

Under section 61 of the Civil Procedure Code 
which relates to procedure in execution, the general 
powers of a Court executing decrees enable it to 
order execution by attachment and sale or by sale 
without attachment of any property. Therefore, the 
Court has power to sell property not ordered to be 
sold by the decree without first causing an attach, 
jnentof the same, [p 367, sol. 2.] 

A sale of the property, ordered to be sold by 
public auction in execution of a decree, within 30 
days of the proclamation, although clearly an 
irregularity, has not the effect of making the sale a 
nullity without proof of substantial injury thereby 
to the judgment-debtor, [p ?67, col. v\] 

Tasodduk Rasul Khan v. Ahmad Husain, 21 C. 60; 
20 T. A. 176: 17 Ind Jur. 634; 0 Sar. P. 0. J. 324j 
Bafique and Jackson’s P. C. 131; 10 Ind. Dac. (N. s.) 
676 iP. C.), followed. 

Letter® Patent Appeal from the following 
judgment of Mr. Justice Das in Mhcellaneons 
Appeal No. 131 of 1921, analagous to Oivil 
Revision No. 302 of 1921, dated the 6ih 
March 1922; 

Das, J.—It is unfortunate that the point 
which is now argued bafore me, and on 
which, in my opinion, the appellant is 
entitled to succeed, was not plated before me 
on the last occasion; and the result is that I am 
compelled to set aside the judgment of the 
learned Judicial Commissioner of Ranchi, 
though 1 do not differ from the view which 
ha® been taken by him on the point which 
was argued before him. It is now argued 
that the jadioial 6ale was a nullity inasmnch 
as the procedure laid down io the Coda of 
Oivil Procedure wa9 not adopted. Now I 
find that Mr. Reid, in his appellate jadg. 
menfc, whiah was set aside by this Court, 
eayo that one of the points whiah was argued 
before him was that the decree-bolder ignored 


the provision of sob-section (2) of eeotion 
210 in so far as he failed to get a written 
permission from the Deputy Commissioner to 
sell this property. Ha then discussed the 
point and came to the conclusion that the 
sale was bad inasmuch as the proper pro¬ 
cedure as laid down in section 210 of the 
Ohota Nagpur Tenancy Ast was not followed, 
I think it is quite dear from the judgment 
of Mr. Reid that wbafc was sold by the 
decree-holder in execution of his rent-deoree 
w&9 not the property in respeab of whish 
the rent-decree bad bean obtained but some 
other proosrfcy, Now, if that bs so, then 
seition 210 of the Ohota Nagpur Tenanay 
Act applies and not section 208. Seotion 
210, «ub section (2) provides as follows: — 
Notwithstanding anything contained in sub- 
section (1*, a daoree-holdar may, with the 
permission of the Deputy Commissioner, 
granted for reasons to bereioried in writing, 
proceed against any other property, moveable 
or immoveable, of the judgment-debtor, 
without first making application for tbe sale 
of tbe tenure or holding in respect of which 
tbe arrear has aocrued.” Sub seition (3) 
thpn provides that property referred to in 
®ub-sectioD8 (1) and (2) may be brought to 
gale if immoveable, in the manner provided 
in sec-ions 237, 23-, 274 to *73, *78 to :8t, 
286, 237, 289 to 29*. 305 to 3,0. 312 to 316, 
318, 319, 334 and 335 of the Code of Oivil 
Procedure, in other worde, if the decree- 
holder shooses t) proceed against any prop¬ 
erty, moveable or immoveable, of the judg¬ 
ment-debtor other than tbe tenure in respect 
of which the rent-decree is obtained, be must 
first obtain the permission of the Deputy 
Commissioner and in the next place proceed 
nnder the provisions of the Code of ‘Civil 
Procedure. Now if the deoree-holder chooses 
to proceed against property other than the 
tenure in respect of which tbe rent decree is 
obtained he chooses to execute the deoree not 
as a rent decree but as a money deoree and 
if that be so attachment of the property is 
essential - before the sale can take place. 
Ssotion 274, which now corresponds with 
O. XXI, r. 54, is expressly mentioned in 
section 210 and there are numerous decisions' 
to the effect that there is no jurisdiction to 
sell a property in execution of a money-decree 
which has nob in fait been attached. A 
mortgage decree staada on a different footing, 
for that which has been mortgaged or ia' 
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•barged wifcb the payment of a sum of money 
need not again be attached. Now it was 
in fast found by Mr. Reid io hie appellate 
judgment that the decree-holder did not 
attaeh the property before proceeding to sell 
the property. If that be so, then the sale 
is a nnliity. 

I must accordingly set aside the judgment 
of the learned Jndicial Commissioner and 
declare that the sale which has taken place 
is wholly inoperative so as to affect the 
interest of the appellant. As the point was 
not argued before me on the last occasion, 

I think that the appellant muet pay the costs 
of this appeal and the floats of the hearing 
before the Judicial Commissioner to the res¬ 
pondent. 

No ordsr read be passed on the revision 
petition. 

Messrs. J. Prasad and A. Upadhyi , for the 
Appellant. 

Messrs. N. 0. Sinha and B. Prasad , for the 
Respondent. 

JUDGMENT 

Miller, C. J.—This is an appeal 
under olaase 10 of the Letters Patent from 
a deflision of Mr. Justice Das. It arises onfc 
of an application made by the respond¬ 
ents under sefltion 213 of the Ohota Nagpur 
Tenancy Act to set aside a sale of their 
tenure in execution of a rent-dcoree ohfcained 
by the appellants, their landlords. 

The deeree was obtained in the year 1915. 
After one unsntceseful application to obtain 
execution the deiree-holdtrs made a fresh 
application in July 1918 asking for ra&lisa- 
tion of the decretal amount by attachment 
and sale of the judgment-debtor’s moveable 
property and in oase the dearse still remain¬ 
ed unsatisfied by attaahment and sale of tbeir 
immoveable property, namely, an 8 annas 
interest in village Mohanpore. This was not 
the tenure or holding in respect of which 
the rent dearee was obtained. It appears 
that an appli*a‘ion was made under section 
210 (2) to the Deputy Collector who had the 
powers of a Deputy Commissioner for per¬ 
mission to sell the property in question in 
this appeal without first making an applica¬ 
tion for the sale of the tenure or holding in 
respect of which the arrears of rent had 
aoflmed. Permission was granted but it does 
not appear that the Deputy Oolleitor’s 
reasons were recorded. Section 2i0 i3^ of 
the Act provides that property referred to in 


elauee (2) may be brought to sale, if immove* 
able in the manner provided in the sec'ion9 
therein named of the Code of Civil Prccodure 
of 1882 including eeotion 23which aorre- 
sponds to O.XXf, r. 6 b of the present node, 
which gives the Executing Court power 
to order that aDy property attaobed by it 
and liable to sale, or such portion thereof as 
may seem necessary to satisfy the decree, 
shall be sell and the proceedi or a sufficient 
portion thereof paid to the parly entitled 
under the dearee to receive the same. No 
preliminary attaebmenfc of the properly was 
in fait made but the judgment-debtors were 
served with notice of the sale and were aware 
of the date thereof. Ike sale having been 
advertised took plate on the 9th May 1919, 
Two of the judgment-debtors, the respondents 
in the present appeal, filed an objection 
under sefltion 213. Their grounds of objec¬ 
tion were (1) that the property sold be¬ 
longed to them only and rot to the 
other judgment-debtors and (2) that there 
bad been a materia! irregularity in 
publishing the sale. The first ground of 
objection was given np and we are no longer 
ooncerned with it. In support of the fecond 
ground they contended that there had been 
no preliminary attachment as required by the 
Civil Procedure Code and farther that the 
sale was held within less than 30 days from 
the date of notification. The Sub-Divisional 
Officer held that these irregularities were not 
material and farther that the judgment- 
debtors had sustained no substantial injury 
by reason of the irregularities. 

On appeal by the judgment-debtors to the 
Judiflial Commissioner it was held that the 
failare of the Deputy Collaotor to record 
his reasons for permitting the sale and the 
failare to attach the property nnder the 
provisions of the Civil Procadure Code as 
well as the fast of holding the sale within 
30 days of the sale proclamation under 
0. XXI, r, 68 of the Civil Profledare Code 
were material irregularities and rendered the 
sale void. The learned Judicial Commis¬ 
sioner furthor found that there was sub¬ 
stantial injury to the appellants, adding; 
“Although, in the view I take, such a finding 
is unnecessary. This injury resulted from the 
prejudice to their rights which to my mind 
must of necessity foil v from the adoptioL OZ 
the shortened procedc-o.” 

A second appeal ti as preferred by the 
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decree holders to the High Ooarfc and was 
heard before Mr. Justice Das who hell that 
mere non complianoe with the provisions of 
0. XXI, r. 68 of the Civil Procedure 
Code does not ipso facto make the sale a 
nullity and that the sale should not be set 
aside without proof of substantial injury to 
the judgment debtors. He farther coosider- 
ed that the finding of the learned Judicial 
Commissioner as to substantial injury was 
not a proper finding ia law as it was based 
upon the view that non-compliance with the 
rule mentioned necessarily prejudiced the 
right of the judgment-debtors, He accord- 
logly set aside the order of the learned 
Judicial Commissioner and remanded the 
case to h ; m for a decision according to 
law with directions to come to a definite 
finding as to whether the judgment-debtors 
saetained substantial iojury and, if so, 
whether snob injury was sustained by 
reason of the admitted irregularity. It 
wonli appear from this judgment that no 
point was taken before the learned Judge 
on behalf of the judgment debtors that 
the sale was void either by reason of the non¬ 
attachment of the property or by failure of 
the Deputy Collector to record his reasons 
for permitting the sale under section 210 of 
the Cbota Nagpur Tenancy Act and it is 
not suggested before us now that these 
points were argued before him. 

When the cam went back on remand 
Mr. Foster had succeeded Mr. Reid as 
Judicial Commissioner of Ohota Nagpur. 
Mr. Foster found that the irregularities 
complained of were material, as the sale 
was held 28 days instead of 30 days 
after the notice published in Ooart. The 
price fetched at the sale was considerably 
below the value set upon the property 
by the judgment debtors bat there is no 
finding as to what the valae of the property 
was. No evidence was produced to show 
that the low price was directly due to 
the irregularity, the judgment-debtors were 
present at the time of the sale and the 
learned Judicial Commissioner considered 
that if the property were worth Rs. 6,000 
as they stated it was very unlikely that 
they could not have raised a loan of 
under Re, 500 to save the property by 
depositing the decretal amount. He also 
considered that the absence of attachment 
jiud the fact that the sale was held with¬ 


in 30 days of the notice did not cause 
any substantial injury to the judgment- 
debtor.'. He accordingly} dismissei the 
appeal. Again it should be pointed out 
that it was nowhere argued before Mr. 
Foster that the sale was void by reason 
of any irregalarity which had taken plica. 
From this order the j adgment debtors 
preferred a second appeal to the High 
Court which again came before Mr. Jastioe 
Das. Toe harned Judge did not differ 
from the conclusions of fac; arrived at 
by the learned Jadioial Commissioner 
but it was argaed before him that the 
failara to attaoh the property before sale 
rendered the sale a nullity. The learned 
Jadge seeded to this view and set aside 
the julgmeat of the harned Jadioial 
Commissioner aud declared that the sale 
was inoperative and ought to be set aside 
but as the point bad not been argaed be¬ 
fore him on the previous occasion when 
he made the order of remand he ordered 
the judgment debtors, the appellants before 
him, to pay the cists of that appeal and 
of the heariag before the Jadioial Com¬ 
missioner on remand. 

From this decision the present appeal 
is brought by the decree-holders, Two 
points have been argaed before as in 
support of the appeal (1) that the 
learned Jadge, whose decision is now 
under appeal, ought not to have allowed 
the point, upon which hi§ decision was 
based, to be taken as it bad not been 
argaed before him on the previous ooift* 
sion, and (‘4 that the failure to attaoh 
the property although irregular does not 
render the sale void. In support of the 
first point it is argued that the order of 
remand which set aiide the decree of the 
Jadioial Commissioner was a final order 
from which an appeal would lie to. a 
Division Bench and that, no appeal having 
been preferred from that decision on be¬ 
half of the judgment debtors, the learned 
Judge ought to have considered the point 
raised before him as precluded by his 
previous judgment, under the provwona 
of aestion 105 of the Civil Procedure 
Code. Aesamiog that an appeal lay from 
Mr. Justice Das I think that thare is 
mach force in the argument that where a 
point which goes to the root of the enit 
is not argued before an Appellate Conti* 
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it must ba takan to have baen abandons! 
and if an appeal is permisjible and ns 
appeal is preferred tha party who aban- 
doned the point should not ba allowed to 
re-opon it subsequently in the same ease. 
See Hamraj v. Bijit Ram Singh (1). It 
is unnecessary, however, to decide thh 
question, as in the view I take of the second 
point the appellants must suoieed. 

In my opinion, the failure to attach the 
property before sale, although an irregu¬ 
larity under the Civil Prooadare Code, 
doss not render the sale nail and void 
In Kishory Mohun Roy v, Mahomei Mu> 
joffar Hosiein (2) it was held that a sale 
is not to be considered a nullity merely 
by reason of the absence of aDy attach- 
ment, In that ease the sale had baen 
•onfirmed and a sale eertifioats granted 
before the question arose. In my opinion, 
this fast does not distinguish that deoi- 
sion from the (present ca?e, besause if the 
sale was in faot a nullity by reason of 
the absents of attash ment its subsequent 
confirmation tould not make it valid. That 
•ase followed the earlier desision of Jack- 
son, J. in Sharoda Moyie Burmonee v, 1 Vooma 
Moyee Burmonee (3) whish also held that 
an attashment was not an essential pre¬ 
liminary to an <xecntion sale. The ease 
of Kishory Mohun Roy v, Mahomed 
Mujuff^r Hossein (2) was referred to with 
approval aDd followed by Woodroffe, J. in 
Bari Charon Singh v. Chandra Kumar Dey 
(4). The H gh Court at Allahabad has 
also held in Sheodlyan v. Bholmoth (5) 
that the abienoe of an attachment prior 
to the sale of immoveable property in 
execution of a decree amounts to no 
more than a material irregularity and is 
not sufficient, unless substantial injury ie 
oaused thereby, to vitiate the sale. The 
objest of the attachment is, as stated in 
that sase, to briDg the property under 
the sontrol of the Court with a view to 
preventing the judgment debtor from 
alienating it, and the rsqairemeut that the 
order of attachment should be publicly 


proclaimed is merely one of the require* 
meats of law for perfecting the attachment. 
The main object of the proclamation of 
the order is to give public.ty to the fact 
that the sale of the particular property 
attached is in contemplation and to warn 
all persons agiinst taking a transfer of it 
from the judgment-debtor to the prejudice 
of the rights of the decree-holder. It is 
difficult to see why the absence of attach¬ 
ment which is primarily in the interests 
of the decree-holder can prejudice the 
rights of the judgment debtor who has 
due notice of the sale. 

It was contended, however, that the Court 
has no power to sell property not ordered 
to be sold by the decree unless such prop¬ 
erty has 6rsfc been attached, and 0. 
XXI r. 64 was relied upon in support of 
this argument. That rule no doubt gives 
the Court executing the decree power to 
order that any property attached by it 
and liable to sale shall be sold or only 
such portion thereof as may seem necessary 
to satisfy the decrae. Trie object of this rule 
would appear to be to give the Court a discre- 
tion to sell the whole or a part of the attached 
property as it thinks fit, but under section 
51 of the Code, which re'ates to procedure 
in execution, the general powers of a Court 
executing decrees enable it to order execu¬ 
tion by attachment and sale or by sale 
without attachment of any property, It 
seems clear, therefore, that the jurisdiction 
of the Court to sell without attachment 
exists. Again the irregularity arising by 
rea.on of the sale within 3J days of the 
proclamation, although clearly an irregularity, 
has not the effeofc of making the sale a 
nullity without proof of substantial lDjary 
thereby to the judgment-debtor. It was 
so decided by their Lordships of the Judicial 
Committee in Tasadduh Rasul Khan v. Ahmad 
Husain (6). 

The case of Ra:a Thakur Barmha v. Jiban 
Ram Mauoaii (7) was relied on by the re- 
epondents for the proposition that nothing 
could ba sold at a Court sale except the prop^ 


(1) 40 Ind. Ca3. 621. 

(2) 18 C. 188; 9 lad, Dec, s ) 126 

(3) 8 W. H. fl. 

(4) 31 0.787; U C. W. N. 715. 

(6) 21 A, 311; A. \Y. N. (181); 8t;l 3 9 Ind, Dec. 
(n.c.) 907. 


(6j 21 C, 66; 20 I. A. 176; 17 Ind. Jur, 53-1; 6 So, , 
P. C, J. 321; Kauquc a .Jackson's P. C. No. 181 - 
Ind. Deo. in. s.) 67(5 (/. C,). ’ 


21 Iml. CaJ. 9 50; 
15 M. L. T. 137. 12 A. 
M. L. J, 39; 16 Bom, L. 
11 I, A. 38 (P. C\). 


91 vJ. 590; 18 C. V7. X. 3 * 

L. f, 156; 19 C. L. J, I6i ; J, 
B. 156; (1911) 21. VL X. \ r . 
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erfcy attached. The effect of that decision, 
however, as I read it, merely is that where 
property is in fact attached aod sold under the 
description mentioned in the Schedule what 
is in fait sold is the property comprised 
within the dfsiription and not soma other 
proparfcy which was not in faet attached 
and sold. In that case a six-annas share 
in a tartaio mahal , desoribsd as subject to 
a mortgage in the Schedule to which the 
attachment referred, ' was attached ia execu¬ 
tion and advertised for sale and eventaally 
soli. Some months liter the purchasers 
applied for a certificate of sale alleging that 
there had baen a mistake in the Schedule 
which ought to have described the prop* 
erty as a six-annas nneniambered share 
Ten-annas were subject to the mortgage and 
six-annas were free and no donbt a miitake 
had been made. A sale certificate was 
granted by the Subordinate Judge with the 
altered description of property aod a noti¬ 
fication wai issued in the Calmtta Gazette 
describing the property as unencumbered, 
This procedure was approved by the High 
Court, but on appeal to Hi9 Majeity in 
Council their Lordships held that that which 
is sold in a judicial sale of this kind can be 
nothmg but the property attached and that 
property is conclusively described in and by 
the Schedule to which the attachment refers 
and that the effeit of the csrtificats was to 
make the sale that of a property not attached 
whioh could not be sold in saoh proceed¬ 
ings. It was held that it was not a matter of 
mere misdescription which coald be treated as 
an irregolarity but one of identity and that an 
existing pioperty accurately described in 
the Schedule had been sold, whereas the 
order of the Subordinate Judge granted a 
sale certificate which Btated that another 
and different property had been purchased at 
the sale, and that what wa9 done coald not 
validate a sale of property which had not 
in fact taken place. The certificate was 
accordingly set aside. The decision is no 
authority for the proposition that if no 
attachment is in fact made the Court has 
no power to sell property at all. 

It is true that in spite of the decisions 
already referred to of the Calcutta High 
Court that Court in the more recent case 
ot l J <inchanan Das Maiumdar v. Kunja Behari 
Main (8), decided in 1917, held that the Court 

(8) 42 lad. Cm. 269, 


has no jurisdiction to sell pronerty in 
ejection which has not been duly attached. 
In that case the decision of their L >rdships 
of the Judicial Committee in Bam Thakur 
Barmha v. Jibm Ram Marwari(7) was relied 
upon in support of the decision bar, as already 
stated, in my opinion, the decision of the 
Judicial Committee does not support the 
proposition there laid down. The High 
Court of Bombay in the case of Sorabji 
Oowarji v. Kala Raghunath (9) has also 
expressed the view that no sale can take 
place without attachment. In that case 
before the sah actually to;k place an appeil 
against the order for sale m-*de by the 
Executing Court was preferred to the Dis¬ 
trict Judge. Pending that appeal the prop¬ 
erty was sold. Tq8 Distrcb Jadge 
dbm : s=ej the appeal but on second appeal 
to the High Court that Court sst aside the 
sale considering that property could only 
be brought to sale after it; bad been daly 
attached and whilst it remained ucdsr 
attachment. That case, however, wac cim¬ 
plicate by the fact that before sale the 
decretal amount of the attaching d e'ee- 
holdsrs had b9en paid into Court and the 
property released from attachment bat it 
was ordered nevertheless to be s o;d at the 
instance of other jadgrnenk-ertd.tors who 
applied for rateab’e distribution of the • 
money paid into Court and a further sale of 
the property which had been released but 
not re attached. In so far as that oase and 
the later decision of the Calcutta High 
Court in P»nchanan Das Ma umdir v. Kama 
Behari Malo (8) differ from the earlier 
decisions of the Calcutta High Coart and 
the decisions of the Allahabad High Court 
already referred to, I prefer to follow the 
latter, which, in my view, express the 
correct principle. In my opinion this appeal 
shonld be allowed with cists here and in 
each of the Courts below and the order 
of the Sab-Divieional Offiier rejecting - the 
judgment-debtors' objection aod affirming 
the sale should be restored. * 

Mulliok, J.—I agree. » 

N. h. Appeal allowed, 

(9):aind. Cae. 911; 30 B. 160; 13 Bom. L, R, 
1193. 
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‘PATNA HIGH COURT. 

Appeal from l Otoe* No. 103 

op 1921. 

July 2?, 1922. 

Present ;—Mr Justice Coutts anl 
Mr. Juitioe Das. 

NAURATaN LAL— Degree-Holder 

—Appella?.t 
versus 

Msa. MARGARET ANNE STEPHEN 

AND OTHERS—JUDGMENT DEBTORS — 

RrSPO*DE Tfl. 

Civil Procedure Code (Act V of I '0<j, s. t7, 0. XSI, 
rr. 58, 60— 8. 47, scope of—Execution proceedings — 
Representative of party to suit — Attachment, objection 
to—Objection based on personal claim to property— 
Court , order of-Appeal. 

Where qua the execution proceedings a person 
happens to be the representative of the judgment- 
debtor, any question raised by him can o.dy be 
decided under section i> of the « ivil Procedure 1 ode. 
The distinction b-tween a proceeding under section 
47 and a proceeding under 0. XXI, r. 8 is that all 
objections to attachment raised by a party to the suit 
in which the decree was passed, or his representative, 
come under section 47, but objections to attachment 
raised by a third party come under 0. XXI, r. 58, 
Civil Procedure t ode. (p 870, cols & •.] 

Therefore, an order passed on objection raised by 
the representative of a party to the suit, although 
the claim to the property is set up by him in his 
own personal capacity and not as representing the 
judgment-debtor, must bo deemed to be an order 
passed under section a? and not under 0. XXI, r. tO 
of the Civil Procedure Code and as such is open to 
appeal, [p. fc69, col. z; p. ;v;0, col. *.] 

Appeal from an order of the Subordinate 
Jcdge, Inet Court, Muznffarpnr, dated the 
I4cn March 1921. 


Messrs. 0. 0. Vat, Uai Gurus -ran Fri sad 
and Qunga> liar Das , for the . pelUnfc. 

Me.^src. W. E. Akbwi a. d 0. Banu i, 
for the Kesponuerts. 

JUDGMENT. 


Da8, J.- This appeal ati«ca oofc of an 
order paesed by the learned Sub rdmate 
Jodfee, Firbt Court, Muzafforpnr, dated the 
14th Match 1921 and tie Question 

which we have to consider is v/he her the 
order passed by the Larne. So- ordinal 
Judge was one under suttou 47 of the Unde 
of Civil Procsdure or ooe nr.ciar 0. XXI 
r. 00 of the Code. ’ 

On the both June IOCO the appellant 
re«ove>ed a decree against on- Slooh-u for 
recovery of po.-e-sion of « v; , t i 0 pnpe.-ties 

and for ascertainment of nw-ne yroiit-. In 



July 1909 Mr. Stephen exeoutsd a deed of 
tres", by which he transferred all the ini- 
moveable properties, of which he was then 
possessed, to his wife, Mrs Margaret Anne 
Stephen, a* trustee on her owa behalf and 
on behalf of her minor children. The deed 
recited that the settlor was desirous of 
making a settlement of his share in the 
properties conveyed for the benefit of his 
wife and ohillren. It is admitted that the 
deed of settlement of the 23rd July 1909 
CDvered all the properties to whiah Mr. 
Stephen was entitled or of which he was in 
poaicssion. Mr. Stephen died on the 15ih 
January 19’5, and the applicants respond¬ 
ents were substituted in the retord of the 
suit as ieeal representative* of Mr, Slephen 
on the 26th June 1916. The Court which 
passed tie decre* proceeded to ascertain 
the amount of mesne profils payable to the 
decree-holder and on the did March 1917 it 
found that about Rs. 15,0 0 was due to the 
deoree-bcl >er in respect of such mesne profits. 
I; is to recover tie sum awarded to him 
for tnl by way of mesne profits that the 
present execulion proceedings wore com¬ 
menced by the decree-holder. On che 5th 
July 19i.O Mrs. Stephen for bers-df and on 
behalf of her minor children presented a 
petition which purported to be a petilidn 
under section 47 and 0 XXI, r. 58 of 
the Ccd9 by whioh thoy insisted that the 
properties attached in execution of the 
decree for mesne profits were their prop¬ 
erties and not the properties of the 
judgment debtor and prayed that those 
properties he released from attachment. At 
the time whon the p dition of Mrs Stephen 
aid her miner children was presented to the 
Court tley wc-ro in the record of the 
proceedings as the legal ropiesentatives of 
Mr. Stephen. 

The learned Subordinate Judge has oome 
to the conclusion that tho transac'ion whioh 
re-mltfd in the deed of eefc'l meufc was a 
bona H ie trar s-ut on and has dnectid the 
properties to oe released from aitaebment. 

If the erder parsed by the learned Sob- 
ordinate Judge was an order under 0. 
XXI, r. 60 of the y ode, then co appeal lies 
from that orcur, b:t if, cn the other hand, 
the cuhr was one under section 47 of the 
Code, the erd-r in appealable as a decree. 

Sic ion **7 of the Code provides that all 
queetitns aneii g between the parties fctf 
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tbe suit in which the dearee was passed, 
or tbeir representatives, and relating to 
the execution, d soharge or satisfaction of 
the decree, shall be determined by the Coart 
executing the deiree and not by a separate 
suit. It has been held in eases far too 
numerous to mention that this section 
should reeeive the widest interpretation. 
It is not open to doubt that at the time 
when the execution proceedings were taken 
the respondents had been substituted in 
the reeord of the suit as the repres 9 nta* 
tives of the judgment-debtor. The question 
raised in this applisation is a question 
that arises between the parties to the suit 
in which the deiree was passed or their 
representatives, and it undoubtedly relates 
to the execution, dieoharge or satisfaction 
cf the deoree. It is no doubt claimed on 
behalf of the respondents that they have 
raised the question not as parties to the 
suit or as representatives of one of the 
parties to the suit, but es claiming in 
their own right and by a title paramount 
to that of the judgment-debtor. It has, 
however, bean held that ao objeotion taken 
by a person who has become the re¬ 
presentative of the judgment-debtor ia the 
course of the execution of a decree to the 
effect that the property attached in satisfac¬ 
tion thereof is bis own property, and not 
held by him as such representative, is a 
matter cognizable only under section 47 of 
the Code of Civil Procedure and not the 
proper subject matter of a separate suit 
by a party against whom an adve se order 
may have been passed. See tunchunun 
Bunirpidhyn v. Bahia Bibi (1). This view 
of the law has ben affirmed by the 
Oalcatta High Conrt in the later case of 
A jo Koer v Qorak Nath (2). It apoears to 
me that where qua the execution pro 
ceedings a person happens to be the 
representative of (he judgment-debtor, aoy 
question raided by him can only be decided 
under section 47 of the Code. Toe discre¬ 
tion between a proceeding under seotiou 
47 and a proceeding under 0. AXI, r. 
53 is this: that all objections to attachment 
raised by a party to the snifc in which 
the deoree was passed or his representative 

(L) 17 0. 711:8 Ind. Dec. (n.b.) 1016 (P. B.). 

(2, *7lnd,Cas. 32ij i9 C. W. N. 617| 20 C.L. J, 

481, 


oome und^r section 47 ; but objections to 
attachment raided by a third party come 
under 0. XX*, r. 58. In this ca«e the 
objoction was raised not by a third party 
but by the representatives of a party to 
the suit. In my opinion, then the order 
passed by the learned Subordinate Judge 
was an order under section 47 and is, 
therefore, appealable as a deoree. 

I mw oome to the merits. Section 53 
of the Transfer of Proosrty Act prividea 
as follows:— Every transfer of immoveable 
property, made with intent to defraud 
prior or subsequent transferees thereof for 
consideration, or co-owners or other persons 
having an interest in such property, or to 
defeat or delay the creditors of the 
transferor, is voidable at the option of 
any person so defrauded, defeated or 
delayed.” Where the effect of aoy transfer 
of immoveable property is to defraud, defeat 
or delay ary such person, and such 
transfer is made grataitoasly, or fora grossly 
inadequate consideration, the transfer may 
be presumed to have been made with such 
intent as aforesaid. Nothing contained in 
this section shall impair the r : ’gh f s of any 
trans'eree io good faith and for con¬ 
sideration.” Now in order to determioe 
the question which has bean raised in this 
appeal, it is necessiry to remembar firet 
that the trust deei wa 9 executed within 
one mouth of the decree passed eg dost 
Mr. Stephen for the ascertainment of 
mesne profits payable by him to the decree- 
holder ; and secondly, the deed of settlement 
has in fact put out of the reach of the 
decree holier every item of immoveable 
property to which the judgment-debtor 
was entitled or of whioh he was in pos¬ 
session. The learned Subordinate Jadge 
has, however, some to the oorclasion that the 
judgment debtor was at the time of the 
deoree in a solvent position and that he was 
able to pay off any debts that he might have 
contracted. I regard this finding as a finding 
that the effec; of the transfer was not to 
defraud, defeat or delay any creditor. It is, 
therefore, necessary to see whether his finding 
can be supported by the evidence in the 
record. 

The learned Subordinate Judge has relied 
upon the evidence of Mrg. Stephen and on 
tbe following circum9tanoep/ first, upon the 
letter, Exhibit 2, dated the 29tb January 
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1910 which eorsfcitutes an admission by one 
Knowles to Mr. Stephen to the effect, that he 

owed Mr. Stephen R<.26,109-11-3; secondly, 

upon the pas-book of Allah bid BiDk 
which shows that in June 1912 two sepirate 
sums consisting of Rs. 1,040 and Rs. 17,450 
were transferred to the account of Mrs. 
Stephen from the account of Mr. Stephen'; 
thirdly, upon the faot that Mr. Stephen 
had several accounts with several Banks. 
1 Bball come to the evidence of Mrs. Stephen 
presently; but so far as the other circum- 
stances relied upon by the learned Subordinate 
Judge are concerned, they do not, in my 
opinion, establish that on the 23rd July 90J 
he was in insolvent ciriumstance. The letter 
of Mr. Koowhs, Exhibit 2, is dated the 29th 
January 1910 and it appears to me that 
for the puroose of disjoeing of the point 
which has b3en raised in the case, ib is oofc 
material to consider what the circumstances 
of Mr. Stephen were in 1910. Apart from 
this, all that the letter establishes is 
that there wis a sum of money dui to 
Mr. Stephen from Mr. Kiowles. Mrs. 
Stephens evidence esrabl sots that this 
sum of money was due to Mr. Stephen on 
• account of a share which he had in the business 
which was being managed by Mr. Kuowl^s. 
Although Mrs. Stephen does not admit that 
the bucinecB has failed, she admits that 
the basinesa never at any time paid any¬ 
thing substantial to Mr. Stephen I regard 
the letter of the *9(h January 1910 as 
entirely irrelevant. 

' The extract from the pass book of the 
Allahabad B ink, Exhibit 3, upon which the 
learned ftubordiLa e Judge relief, shows 
that a certain sum of mon y was transferred 
to the account of Mrs. Stephen from per 
cent, fired deposit account. Toe learned Sub- 
ordinate Judge has assumed without any evi¬ 
dence whatever that this sum of mooey was 
transferred to her account from the account 
of her husband. Mrs. Stephen did indeed 
make an attempt to establish that toe>e 
Bums of monies were transferred to her 
aocouut from the account of Mr. Stephen; 
but she had to admit ia crosj-examiuation 
that the fixed deposit accounts were her own 
accounts and that th-re was no transfer to 
her account from the account of her husband. 
This was, therefore, not a ciroamstame on 
which the learned Snbordinate Judge stoild 
Jjave relied for coming to the conclusion 


that Mr. Stephen had funds out of which 
the demands of his creditors could have 
been met. The letrned Subordinate Judge 
then says that Mr. Stephen had amounts 
with several B»nks which presumably means 
that he had a large sum of money standing 
to his credit in several Banks. There i=i. 
however, no evidence on this point. All 
that Mrs. Stephen doss say in her evidencs 
is that she thinks that Mr, Stephen had 
a banking account in 190 ^ but that she 
does not know in wbat Bank he had an 
account. The learned Subordinate Judge 
has completely misunderstood the evidence 
on the point. Mrs. S ephen’s evidence 
shows that che had several account* in several 
Banks She admits that she had no money of 
her own and that she starfed these accounts 
with monies given to her by her husbind 
Her evidence also shows that her husband 
was speculating in stooks and shares. Her 
busbani’a pass-books have not been prodooel 
in the cage. It was possible for Mrs. 
Sfeohen to produce the pa^s-bioks of her 
husband if it be her case that he had several 
bankicg accouuts. The evidence of Mrs 
Stephen leaves no doubt in my mind that 
Mr. Stephen put all his money in the name 
of his wife and that at no time did Mr. 
Stephen have a banking aciruut of his own’ 
In my opinion, the learned Subordinate Julge 
was not justified in coming to the conclu- 
6 ion that Mr. Stephen was in a solvent 
condition in 1909. The trust-deed effectively 
pat out of the reach of the decree-holder all 
the immoveable properties that Mr, Stephen 
had. So far as aotual money is concerned, 

he pat it all m the name of bis wife while 
be was gambling in stocks and shares 
Mrs Stephen has not shown that there was 

any fund against which the decree-holder 
could have proceeded for the realization of 
the money found due to him by the decree 
for mesne proSts. The effect of the traus- 
fer of the 23rd July 4909 has undoubtedly 
beeo to defreu*. defeat or delay the decree- 
holder. We must accordingly presume that 
the transfer * as made with the intent to 
defraud, defeat or delay the creditors. Thu 
ransfer was, as I have paid before, made 
w.thm one month of the decree and I have 
no doubt whatever in my mind that it Wfvj 
nude with intent to defeat the decree bolder 

wh«n S fc Pb6 K her ? elf ’* y f iD her evidence that 
when they heard that her hueband bad lost 



-• [1652 


INDIAN! OASfeS. 


372 

% 

MOHAMMAD YlKUB V. ABDUL QUDDU0. 

the suit .{which the decree-holder has insti¬ 
tuted against him she and other people ad¬ 
vised her husband to exeeute a deed to safe¬ 
guard the interest cf herself and her children. 
There is no apparent reason why he should 
have executed the trust-deed. Mrs. Stephen 
in her evidenee says that her husband anti¬ 
cipated trouble with his step mother and 
step-sister; but why be should have anticipat¬ 
ed the trouble has not been made clear in 
the evidenee. Mrs. Stephen does say that 
after the execution of the trust-deed she was 
in pcesessioD of the properties ; but she admits 
that she has lost all the accounts dealing 
with the trust estate and that she has no 
counter-foils of the receipts granted by her 
to the tenants. She admits that she execut¬ 
ed a power-of-attorcey in favour of her 
husband to eDter into all business transac- 
tions on her behalf. I have no doubt what¬ 
ever that possession remained with Mr. 
Stephen notwithstaoding the execution of 
the trust-deed. 1 hold that the trust deed 
of the 23rd July 1S09 was a fraudulent 
device to defeat the appellant ard that he 
iB entitled to proceed with hie execution pro¬ 
ceedings notwithstanding that document. 
The transaction resulting in the execution of 
the trust-deed is, therefore, voidable at his 
option and the fact that he has instituted 
execution proceedings in reBpeot of those 
properties establishes that he bas exero sed 
the option to avoid the transaction. 

I \*ould allow this appeal, set aside the 
order passed by the learned Subordinate 
Judge and direct that execution proceedings 
do proceed. The appellant is entitled to his 
costs throughout. 

CouiTS, J,—1 agree. 

?. d. & N. H. Appeal allotted, 


PATNA HIGH COURT. 

Appeal pro* Original Dickie No, 32 

of 1919, 

August 2, - 922, 

Prfile nt {—Justice Sir Jwala Prasad, Kt., and 

Mr. Justice Ad ami. 

MOHAMMAD YAKUB and othhs— 
Plaintiffs—Appellants 

ttrtus 

ABDOL QUDDUS and oihirs— 
Defendants—Respondeexi. 

Contract Act (IX of 1872J, ss. II, 12— Unsound- 
ness of mind—Presumption in favour of sanity— 
Temporary aberrations of intellect—Burden of proving 
insanity — Undue influence, what constitutes, 

In all transactions there is a presumption in 
favour of sanity of the contracting parties, and the 
test of soundness of mind is, that a person entering 
into a transaction, is capable of understanding the 
business, and of forming a rational judgment as to 
its effect upon his interests, Where, therefore, in a 
suit challenging the validity of certain deeds, the 
plaintiff relies on unsoundness of mind, he mnst 
establish it sufficiently to satisfy this test Mere 
weakness of mind is not sufficient, nor is it neoes- 
sary to prove utter mental darkness or congenital 
idiocy, [p 377, col. ].] 

Sail v. Warren , W04) 9 Ves. (Jun.' 605 at p. 611 1 

7 R, R. 306; 32 E. R, 738, Durga Bakhsh Singh ,v, 
Muhammad Ali Beg , 27 A. 1; 7 0. 0. • 87* 31 I, A, *35; 

8 Sar. P. C. J. 725 (P. C.', Tirumamagal Ammal 

v, Ramasvami Ayyangar, 1 M, H. 0, R, 224, Bam 
Bahye v. Laljee Sahye, 8 C. 149; 9 C. L. R. 457; 6 Ind. 
Jur. H06: 4 Ind. Dec. N. s.) 95, Dreio v, Nunn, (1870) 
4 Q. B. D. 661; 48 L. J. Q. B. 591; 40 L. T. 671; 37 
W. R. 810, relied on, f 

j 

Mis'aking one person for another, dusting the 
wall, drinking tea from tea pot and mistaking 
grapes for pieces of stone indicate only temporary 
“aberrations of intellect” or temporary "insane 
delusions" and when occurring in isolated cases, 
few and far between, would not necessarily indicate 
that the person subject to them was inoapable pf 
managing his affairs, [p. 3/6, col. I.] 

Where a deed of gift is impugned on the ground 
of undue influence, the mere circumstance that the 
donee always lived with the donor would not be 
sufficient to raise any presumption of the donee 
having dominated the will of the donor, in the 
execution of the deed in his favour, especially 
when it is shown that though the donor was vei*y 
old and was losing the strength of his mind 
and body, he was able to exercise an independ¬ 
ent and intelligent mind over what he was doing, 
[p. 3/9, col. 2.] 

I 

Ismail Mussajee v. Unfit Boo, 10 0. W. 670; 8 A* 
L, J, 35 <| 3 0, l». T, 494; 8 Bom. L. R, 879; 18 M. h* 
J. 166; 1 M. L. T. 137; 33 C. 773; 331. A. 86 (P, C.'). 
relied on. 
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Appeal from a deaision of the Subordinate 
Judge, Saran, 

Messrs. Haian Jan and Jamah Kishore , for 
the Appellants.' 

Messrs. P. 9, Sen t Hyler Imam ,. S, If. 
Tahir t Railaihpati % Sambku Saran and S, 0. 
Afotumdor t for the Respondents. 

JUDGMENT. 

Jwala Pr484D, J. —This appeal ariaes out 
of a suit for recovery of properties, moveable 
and immoveable, mentioned in Schedule} 
1, 2, 3 and 4 of the' plaint, with the ex* 


aeption of the sbareB in Monza Madarpurj 
Pargana Goa, Tonzi No. 25i9, and Ohand- 
pura, Touzi No. 2170, with reapeot to whieh 
the plaintiffs prayed for confirmation of 
their possession upon an adjudication of 
their right thereto and on invalidating' the 
deeds mentioned in paragraphs 10 and 15 of 
the plaint. 

The facte of the caie have been fully and 
clearly given in the judgment of the Court 
below, whith may safely be adopted for 
the purpose of this appeal. The following 

geneology will show the relationship of the 
parties 


I 


f 

Moulvi Moulvi 

Ali Hasan. Muhammad 

Yakub, 

plaintiff No. 1. 


Abdul Quddus, 
defendant No. 1. 


Moulvi IMDAD HOSSAIN, 
died on 26th January 1915. 

i 


Hafiz Moulvi Ishfaq. Moulvi Abdul Moulvi 
Mohammad Razzak, Abdul Wahab, 

^ uaa ‘. plaintiff No. 2, defendant 

defendant No. 6. No. 7 


r 


Abdul Waddud, 
defendant No. 2. 


I 

Fakhruddiu, 
defendant No. 3. 


1 1 

Moulvi Abdul 
Aziz, 

died on 15th 
January 1912=2 
Musammat Bibi 
Azmat, 

defendant No. 6 

_ j 


Bibi Zohra, 
defendant No, 4. 


1 

Mohiuddin. 


The two plaintiffs are the sons of 
one Imdad Hoasain. Defendants Nos. 1 
to 3 are the sons, defendant No. 4 
is the daughter, and defendant No. 5 

is the widow, of Moulvi Abdul 

Aziz, the youngest eon of Imdad Hoasain. 
Defendants Nos. 6 and 7 are two other sons 
of Imdad Hossain. lmdad Hossain had 
two more sons with whom we are not son* 
•erned in this litigation, In all he bad seven 
sons. He died on the 26th of January 
I9lb t at the age cf about 97 years. His 
wife had predeceased him in It91. H Q 
had during his lifetime acquired sonsiderable 
property by his own exertion. On the 
17th of February 1877 he divided by a 
deed of partition, (Exhibit 14), the bulk of 
the propert.es acquired by him up to that 
time amoDgst all his seven soni keeping some 
of the properties fcr himself. Muulvi Abdul 
Aziz, however, lived with his father, while 
all t e other sons Jived separately from 

him. 


The plaintiffs’ sase is that Abdul Aziz 
managed his own properties as well as the 
properties and business of his father from 
1S88 up to September 1911, and as his 
father advanoed in age he besame weak 
mentally and physically, and in the last 
two decadei of his life lost his senses and 
became of unsonnd mind and imapable of 
managing his affairs. Moulvi Abdul Az : 2 , 
taking advantage of the uns^undness of his 
mind and exercising undue inflaenoe over 
him, caused several deeds to be exssuted by 
his old father in his favour, which deeds 
are invalid and without consideration. 
Moulvi Abdul Az : z died on the 15th of 
Jinuary 1912, The properties left by him 
and detailed in Schedule 4 of the pUint 
were inherited by defendants Nos. 1 to 5 
and his sor, Mohiuddin, since deceased, and 
his fa*her, Moulvi Imdad Ho^saiD, as his 
legal heirs. A fev days after the death of 
Abdul A z z, his son Mohiuddin also died. 
Imdad Hossain, as grandfather of Mouindv 
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din, received 2/3rd of the share inherited by 
Mohiuddin in the properties of his father 
Abdul Aziz. At that time defendants Nos, 
1 to 5, along with Sheikh Mohammad, 
brother in-law of Abdul Az r z, used to live 
w-’th Monlvi Jmdad Hiseain. S'oeikh 
Mohammad also took advantage of the in 
sanity of Maolvi Imdad Hossain and, by 
procuring recommendation of the heal 
authorities of Ohapra for the time being, got 
a hibmamoh , dated the 10th Marsh 1912 
(Exhibit 16), executed in favour of defend, 
anti Nos, 1 and 2 and defendant No, 4, 
step obildren of defendant No, 5, in respeot 
of the share which Imdad Qossain had 
received by inheritance from Moulvi Abdol 
Azz. After the death of Abdul Azz. de* 
fendant No. 1, his eon, and defendants Nos. 6 
and 7 gained indienoe for eome time over 
Moulvi Imdad Hossain. Defendant No. 6 
got a hibanamnh (Exhibit 9), dated the 
26th April 1912, exemted in reaped of 
the properties situate in Patna. Defendant 
No. 7 got a mukarrari dated the 4th Jaly 
1912, exeiuted in respect of Mouz\ Hakam, 
at a low iama. Both the defendants Nos. 
6 and 7 got a tnktimiumah having the 
forse of a winitranoh, Exhibit 2 :, dated 
the 18,h January 19*3, exsiu td m respect 
of the entire property which was in the 
name of Abdul Azz with the eueption of 
the properties allittel to him by the deed 
of partition (Exhibit 14>, dated the I7ch 
of February 1877. Afterwards, defendant 
No. 7 got a mortgage*bind (Exhibit 15), 
dated the 15th Jane 1913, exeiuted in bis 
favoor by Moulvi Imdad Honain and, finally, 
they got a hibanamah, dated the llth 
April 1914, exesnted in their own favour, 
bat the said deed was not registered as 
Moulvi Imiad Hossain was not in his 
senses, Toe plaintiffs impugn all the afore¬ 
said deed-* in favoar of Abdul Az’z, or in 
favour of the defend infc«, in the case, as 
having b$en exeoattd wheD imdad Hossain 
was " in«aue ” and as bein$ invalid and Dull 
and void” in sonseqaense, and assert that by 
tbe^e deeds neither the right nor the posses¬ 
sion of Moulvi Imdad Hossain was trans¬ 
ferred in the properties mentioned in 
Schedules 1, 2 and 3 which belonged to 
him, or in the property of Abdul Aziz 
mentioned in Sobedale 4 to the extent of 
the share inherited by him therein after 
tbi death of Abdal Azi 2 in 1912. The 


plaintiffs, therefore, state that after the 
daath of Imdad Ho-sain, they, being the 
sor s of Imdad Hossbin, beiame entitled to 
possession of their legal shares in the prop¬ 
erties mentioned in the aforesaid Sche¬ 
dules by right of inheritanie, but that 
the defendants were wrongfully in posses, 
sion of the plaintiffs’ share. Hence the 
plaintiffs stek to reiover pos»ession of 
their share in the said properties by 
declaring their right and title therein and 
by invalidatiog the afore<aid deeds detailed 
in paragraphs 10 and 15 of the plaint. 
With respect to their shares in Mo^za 
Madarpur, Parana Goa, Touzi No, 2569, 
and Chaodpara, Pargaaa Goa, Touzi No, 
23 0, they allege that they are in posses¬ 
sion and hence they want tbeir possess’on 
to be co; firmed. They also pray for 
m°soe profits from the date of the invita¬ 
tion of the suit u o to the date of 
realisation. They claim that, as Imdad 
Hossain was insane from i8J2 np to bis 
death on the 28* h of Jannary 1915, the 
said period should not be taken into account 
while lonsidering limitation. 

The plaintiffs' claim is r^siVed mainly 
by defendants Noe. 1 to 5, the heirs of 
Abdnl Azz. Tbey plead that the soft 
was barred by limitation and the rule * f 
estoppel, and that it was bad for 
misjoinder of parties and causes of astioD. 
On the facts, tbey deny that Moulvi Imdad , 
Hoseain was insaLe or of unsound mind and 
incapable of managing his affairs. They 
assert that he wa9 a shrewd man of.. 
business, was managing his own properties 
as well as the properties of his son Abdul 
Aziz, and that be exeiated all the deeds in-,,, 
qatstion of his own free will and aooord 
while in full possession of his senses and 
receivtd good cjnsioeration for each and 
ev«ry one of them, and that no fraud or 
undoe iiflotnoe was ever exercised upon 
him, and that the deeds were always acted 
upon and are valid and binding upon the 
plaintiffs. In short, they lay that the 
plaintiffs are not entitled to any relief, 

I 

Defendants Nos, 6 and 7 also pnt in 
separate written statements, Theysapport 
the deeds tlat were exesnted by Imdad 
Hoseain in tbeir own favour, bnt dispute , 
the validity of the deeds in favour of the ,; 
anosstor of defendants Nos. 1 to 5. In the 
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Oourl below the following issues ware refused the application by his order (Exhi* 


ra'«ea bv the parties:— 

(4 'l. Whsther the suit ii maintainable P” 

2. Whether the plaintiff* have got any 
oanse of notion for this suit ?” 

3. Whether the suit is barred by 
limitation p M 

4. Whether the suit is barred by the 
principle of estoppel P” 

5. Whether the suit is bad for 
misjoinder of parties and of eauses of 
astion P” 

6. Was Moulvi Imdad Hossain a person 
of unsound miad as alleged in the pli ; nt 
and was he not compateot to execute the 
deeds in question ?” 

7. Were the deeds sought to be set 
aside executed under undue influence and 
were they brought about by fraud P” 

8. Were the said deeds executed for 
consideration and were they acted upon. 
If not, are they valid and binding P” 

Issues Nos 1, 2, 4 and 5 are pleas in 
bar of the plaintiffs’ suit. They were 
decided in their favour and we are no 
longer concerned with them. 

Issnes Nos. 6, 7 and 8 were decided by 
the Court below against the plaintiffs and 
in favour of the defendants. As a result 
of his finding on those as well ae on 
Issue No. 3, the learned Subordinate Jadge 
dismissed the pla'n^iffa’ suit. Hance this 
appeal by the plaintiffs. 

With reference to Issue No. 6, the 
learned Subordinate Judge has recorded 
the finding that Imdid Hissaio was not 
of unsound mind and icompatent to 
exetute the deeds sought to be set aside in 
the suit.” He has arrived at this finding 
noon a thoroogh review of the evideme and 
the fio’is and ait oamstames of the ease. 
The question of insanity of Imdad Hossain 
was first raised at the time when he 
executed a deed of gift in favour of de¬ 
fendants Nos. 6 and 7 in April 1914. The 
Sub Registrar refused lo register the deeds 
and his order was upheld by the District 
Registrar (Exhibits 20 and 21). This led 
to an application being made by Mohammad 
Ayah, sin of pldo'.iff No. 1, b.fire the 
D fT.riit Jadge of Siran. under Ait IV 
of 1H2, for his annoinfmeat as guardian 
of Moulvi Imdad Hossain on the ground 
of the latter’a insanity. The District Jadge 


bit A) dated the V9bh Jane 19(4. 

The retired Assistant Sirgaon, Baba 
Upendra Nar&in Rai, who has been ex¬ 
amined in this ease as P. W, No. 3, and 
Major F P, Comra~r, I.M.S., were examined 
as witnesses in that case. Their certifi- 
sates and deposition in that ease are Exbibiti 
N, 27, R and 34 respectively. In the 
opinion of the Assistant Surgeon Imdad 
H^ain was suffering from “softening 
of the brain ” and was not capable of manag¬ 
ing his own estate. This was, assording 
to him, due to senili f y or old age: (vide 
his certificate, Exhibit 27. and his deposition 
in the Lunacy Case, Exhibit R, and his 
deposition as witness No, 3 in this case). 
Oa the other hand, the Civil Surgeon and 
Dr. K. C. Das, after testing his mental 
powers in several ways, stated in their certi¬ 
ficates— His mental powers are good for a 
man of his age and his power of reasoning 
••ear and logical.” The Civil Sirgeon 
confirmed this ooinion by his evidenee 
(Exhibit 34, dated the 23rd of June 1914) 
in the Lunacy Case. I would quote some 
passages from his deposition. Says the Civil 
Surgeon — ' He answered questions intelli¬ 
gently and logically without exception. I 
asked him how he lived, what he ate, the 
time of year, the time of day. I asked if 
he had any oase. He said a ease was 
p nding regarding his property, He wished 
to leave property to two socs whom he Darned 
(Wahab and Yusaf) because his other sons 
had already had property left them; that 
he bore them no ill will. I asked other 
questions too. I should think he would 
transact business with greut difficulty and 
veiy badly owing to his infirmity, by whioh 
I mean the weakne^ of hi* mind and body, 
due to old age. Ha is extremely infirm in 
body and is also infirm in mind, I should 
call it 6enile mental infirmity, He would 
be mush more easily influenced by those 
round him than a man in the prime of life 
and m good health,” In spite of his mental 
and physical in6rmity, the Civil Surgeon 
ia the cross-examination stated that he would 
consider him “quite insane.” 

Witnesses on both sides have been examin¬ 
ed regarding the f t a e of tha mind of I.n Jad 
Hossain in the Let two decades of bn lifo. 

Tne witnesses on behalf of the plaintiff.! ©ifo 

some specific acte of insanity, such as wistak- 
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ing on's parson for another, dinting the 
wall,driokingGhee from Khibhdi and drinking 
tea from teapot and mistaking grapes for 
pieces of stone, The learned Subordinate 
Judge very rightly hoi In that these instances 
ODly prove temporary “aberrations of intel¬ 
lect” or temporary “insane delusions.” They 
are isolated eases, fev and far between, and 
would not neceesarily indidate that he was 
incapable of managing his affair?, and do not 
•onstitute snob acts on the part of Moulvi 
Imdad Ho3eain as an insane person only 
would have done. They may have been dae 

to'loss of memory, ab-ent-mindedness and 

• 

other circumstances and are not inconsistent 
with the eot3 of a sane man. The view 
taken by the learned Subordinate Judge ii 
supported by standard works on Medical 
Jurispiudence, such as of Lyon and Gribble. 
Heaps of dosuments have been filed in the 
ease which the learned Snbordioate Judge has 
relied upon for showing that Moulvi Imdid 
Hoesain’s intelligence was of a high order 
and that he could transact business ration* 
ally. He would add up large sump, make 
pertinent and carefal corrections in draft 
deed?, keep aoiounts ana c uld onderstm d 
intricate questions of faot. He was a 
Mutwiili of a mosque and w:qf pro¬ 
perties appertaining thereto and had 
oivil and crimind aa?es regarding a drain 
near the mosque as evidenced by Exhibits 
Ibl and U-2. He wa9 plaintiff in that 
litigation. The suit terminated with the 
judgment and the decree, dated the 18 h June 
1^07. Two of the plaintiffs’ witnesses, Dame- 
Jy, the 2nd and the fctli witnes-e j , who cite 
tome ius-.ancts of the ante of insanity such 
as those referred tj abov?, entered into 
transactions with him which transactions 
are still in foroe. These witnesses would 
not have entered into such transaction if in 
fast they knew or believed Imdad Hussain to 
l)o a man of ungonnd mind. Muhammad 
Ayub, son of plaintiff No. J, who had applied 
to the D strict Judge iu 191 i to have imdo^l 
Hassain declared a lunatic, had brought a 
suit olaimicg Monza Hnk*m on the b.<eia 
of a verbal gif', from Moulvi Jmda! H.ssain. 
Maulvi Imbd i denied t.iis g*ft and 

the dism-tj was referred »o 1 1)9 arbitral on 
of two V,.k L and a Deputy Magistrate. 
Monlvi lud.J liossain «ai examine J a* a 
wituors in that, ease. His doposilim (Ex¬ 
hibit y) dearly ahowa that ha waa able to 
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give intelligent replies to the questions ad¬ 
dressed to him ; that he understood the 
business and this he wa* full/ alive to his 
own interest. This happened on the 27th 
of 0*tober 912. Similarly, the ftiuoiesdon 
Certificate (Exhibit W), dated the 29th 
April 1912, shows that he took interest in 
hie affa'rs and applied for Succession Certi¬ 
ficate to reoover debts das to his deceased 
sod, Abdul Az z. The Lamed Subordinate 
Judge has referred to a number of traosao* 
tions entered into by Imdad Hossaiu within 
two years of h*'s death as showing that *far 
from bung iocapable of managing his affairs 

and protecting his interest.he was 

extremely mindful of his own interest.” The 
plaintiffs alleged in paragraph 13 of the 
plaint that. Moulvi Imdad H^swin had 
bssome ' faiir-ul aql" since 139d and died 
while in this s ate of miod in 1915. The 
word fitirulaql litorally m^aas ‘unsound- 
ness of mind or at Last imbecili y of mind.* 
This the plaint iff* have failed to establish He 
was a Pleader ani had retired from the pro¬ 
fession in the year 18 1 i. He was a shrewd 
man of business and acquired considerable 
propor'y hy hie own eelf-er rtions He 
himself divided all hij properties amongst 
his sons in 1877 keeping only MihalSdva 
Diara and Mahal Mahaji Barbara in which 
he bad two-annas share, for himself. Even 
after partition, bo seems to have acquired 
considerable p/operties hy his own exeriions. 
No do-.b*, as he was growing older he was 
graudnaliy bsing hi3 physical and mental 
strengtfi, and wheat e Dj*tor-i examined him 
io 1914, at the age of 97, which is an extreme 
age for ,* hot oli nate like tl.a of Indie, he 
suffered from senility and, as the civil 
Surgeon states, he must have besn macagiug 
his business with diffbnlly and have been 
liable to be easily influenced by those around 
him. His infirmity must have been hastened 
by the death cf his youngest bod, Abdul 
Aziz, in 1912, who, after the partition of 
1877, always lived with him and to whom he 
vrae much attached, but his faculties were 
not ro im; aired a- would amount to ipsanity 
or uus.jontJue?" of m mt. This is dear from 
the tvidt-ncj of tho second wiscesi examined 
by the pL.intilTa. Toe Lamed Subordinate 
Judge is, theiofoie, right in hi9 
fiuoiDg tt aj the plaintiffs have fa led to 
ebtablLh that lbo t- au:uct:on in question 

wore void on account of Imdad Hossaiu 
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being incompetent to enter upon them by 
reason of hie not being a man of sound 
mind under section? 11 and 12 of the Indian 
Contract Act, Section 12 syps that a person 
i? said to be of a souod mind for the pur¬ 
pose of making a contrast if at the time 
he makes it he is capable of understanding 
it and forming a rational judgment as to 
its effect upon hie interest?; in other words, 
the test of soundness of mini is that he 
is capable of understanding tbe business and 
of forming a rational judgment as to its 
effect upon his interest. There being a 
presumption in favour of sanity, the person 
who relies on the uosonndness of mind must 
prove it saffiiiently to satisfy this test: Ball 
v. ]Varen (1). Mere weakness of mind is 
Dot sufficient as is lai 1 down in the cam of 
Durga i.ahhsh Singh y. Muhammad Alt Beg 2). 
Although it is not necessary to prove utter 
mental darknsrs or congenital id'oey, Tirana- 
mngal Ammal v. Ramasvami Ayyangar (3), 
ham Sahye v. Laljee S thye (4), Drew v. Nunn 
(5), the plaintiffs must establish that Imdad 
Hossain was insapable of understanding 
business and forming rational judgment as 
to its effect. This the plaintiffs have failed 
to do. 

Assuming that Imdad Hossain was srffer- 
ing from occasional aberrations of mind, as 
has been sought to be proved by tbe 
plaintiffs. tbe plaintiffs mint further 
show that the particular transactions in 
question were enter* 1 into when he was 
subject to tboS3 occa ional fits. Thera is 
no evidence that the documents in question 
were executed at a time when Imdad 
Hossain Wn suffering from any hallucination 
of his brain. Therefore, the dojumeats in 
question were not execated when he wae 
insane ’ and that they are consequently 
not invalid and null and void as is stated 
ii paragraph 17 of the plaint. Isjae No. 
6 was,therefore, rightly decide! by the 
learned Subordiaate Judge against the plaint¬ 
iffs. 

(1) (1801) 9 Vos. (Jun.) 605 at p. 611; 7 R. R. 306; 
32 E. R. 7*8. 

12) 27 A. 1: 7 0. 0. 2S7; 31 I. A. 235; 8 Sar. P. 0. 
J. 7*5 «P. 0. . 

(3) 1 M. H. C. It. 224. 

<4i 8 C 1 49; 9 U. L. U. 457; 6 Incl. Jur. 306; 4 Ind. 
Deo. IN. 8,1 95, 

( 0 ) (187 b 4 Q. B. D. 661; 48 L. J. Q B. 59 • j 40 L. 
T, 671} 27 W, U, 810. 


The learned Vakil on behalf of the plaint* 
iff a then contended that, although the^ 
document in question were not null and 
void on the ground of Imdad Hossain being 
of unsound mi id, yet they are liable • to be 
set aside inasmuch as they were executed on 
account of undue influence and pressure 
having been broaght to bsar upon him by 
the dooess under the gift—firstly, by hie 
youngest son, Abdul Az ? z, who always need 
to live with him, and, after the death of 
Abdul Aziz in 1912, by Sheikh Moharxmad, 
brother-in-law of Abdul Aziz, and, lastly, 
by defendants Nos, 6 and 7. It is necessary 
in this connection to place here the history 
of the general transactors. Imdad HoieaiD, 
as already stated, had divided the bulk of 
his properties uming all hit seven sons in 
1877 under a Tahsimnamnh (Exhibit 14); 
Under the Tukiimnamah be cave 4 annas 
1 karant 5*mnsant share in village Madarpur 
Goa (Toozt No. 266 *) and l anna 4-pies 
share in Obandpura (Touzi No, 237J). to 
each of his sons Mohammad Yakab and; 
Monlvi Abdul Aziz. Mohammad Yakub dealt 
in doth and bis busineBi f*il»d. Accordingly 
he sold hi* 4-annas I'karant b-matant share 
in Monza M.darpur Goa to his father, Moulvi 
Imdad Hussain, io 1839. This was given 
iD conditional mortgage by Imdad Hu«sain 
to his son Abdnl Aziz on the 14th iof 
March 1893 per Exhibit 35, to secure a loan 
of Rs. 7,000. Oo the 16th of Janaary 
1894, the plaintiff, Mohammad Yakub 
executed a sale-deed (Exhibit l) in favour 
of Abdul Aziz with respect to his 1-anna 
4 pies ibare in another Monza called Chand- 

para (Tonzi No. 2;7u), for Rs. 8,500. Pre- 

viou 9 to this, Moolvi .mdad Bost-ain had 
undtr date the 28ch of January 1891 
taken out Baiharsana of 6 annas 6 pi e8 
share of Shankerpur Harbacs for Rg. 7,000 
from one Moulvi Abdul Gafar. On* the 
18th of August 1; 03, he assigned half of 
the Baiharsana share in Shankerpur Harbans 
to Moulvi Abdul Az'z for Ri. 3,500 (Ex¬ 
hibit P-l or P 2). Subsequemly Imdad Hossain 
acquired 14 annas of Shpnkerpnr Harbans, 
14 aoDas of Shar?kerpnr Aiyaama, about 3 ! 
arnas 7 - pies b-karantu in Sbankeipur Lila, 
Pergana Barai, and tome ether shares m 
the said villages aid also one amm of 
Hokam, from 2 nd October 1905 to i9:,b, 

October 1 07, partly in his own nam;» 
and partly i n the fani name of i.j a 
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eons Abdul Wabab and Abdal Aziz, This 

by me^cs of foar sale-deeds 
and a deed of exchange executed by the 
owners of the share* referred to above : vide 
Exhibits H, H l and 32). The other two 
deedi do not appoar to have been filed in 
Ibis niit 

On the 11th of December 1907, he eold 
4 annas l •karant 5-wmanf share of Madar- 
pur, Pergana Go\ which he hrd anuired 
from the present plaintiff Mohammad Yakub 
in tjbe year 1*89, and 3 annas 3 pies share 
in Shankerpor Harbang and Shaokarpar Aiya- 
ama, 4 oies 10 karant share in bhaukerpur 
Lila, for Rs. 7,500 (per Exhibit 3). 
He set off the sum of Rc. 7,COO 
which was doe to Abinl Aziz under Buhar- 
eana (Exhibit 35). dated the 14th March 
1893, with respect to Madarpnr, Pergana 
Goa, On the 7th December 1907, be 

executed a deed of exchange ia favour of 
Abdql Azz, whereby he enhanced 8 annas 
2 karanti 10 •matant of Madarpur Pargana 
Goa, belonging: to Abdul Azz, for 7-annas 
6 pies share in Shankerpor Harbans and 
Shankerpor Aiyaama, ard 10 pies share in 
Lila belonging *o himself. On the 2 3rd of 
December 1907 he exchanged (by died 
Exhibit 4) his 3 annas 3 pies share of 
Shankerpor Harbans and Shankerpor Aiya 
ama aod If-pies of Shankerpor Lila for 2- 
annas 8 pies share of Obardpura belonging 
to Abdul A ziz (l ama 4-pies share which 
Abdnl Aziz had purchased per Exhibit 1, 
in 1891, from the phint-ff No 1, and his l 
anDa 4 pias share onder the Tahtimnama 
Exhibit 14 of 18''7). Thus onder the 
aioresaid deeds, Abdul Az z got the entire 
share acquired hy Imdad Hussain in Shan- 
kerpor Harbans, Shankerpor Aiyaama and 
Shankerpor Lila, colled Shakri, and Imdad 
Hrs^ain got 8 annas odd of Madarpnr Goa 
and 2.anDas 8 pies of Cbaodpur. 

Besides the aforesaid dorumentp, Imdad 
Hcs»ain execnted a dped of gift (Exhibit 6, 
or P 5), dated the 2Sth April 1910, with 
respect to 4 annas 5 pies share of Madarpor, 
Pargana Barai, in favoor of Abdnl Az ; z, 
On the 7th March 1911, he exesnted a 
moWrau deed (Exhibit 7 or P-5) in favour 
of Abdnl Az z with respect to 3 annas 6- 
piec in Madirpor Barai. Under this deed 
a sum of Rs. 410 per mensem was payable 
to Moulvi Imdad Hossain as landloro’s rent 

and Rs. 310 to Moolvi Wabab (defendant 


(1921 


No. 7), one of the sons of Imdad Hossain. 

On the 1 4fch of Angasfc 191', he made a 

wiqf of the Haq Ajri or rent reserved of 

400 in favour of Sahebgmj Migque of 

which he appointed Moulvi Abiul Azizas 

Mutmli. Abdnl Azz died in January 1912, 

and on his death Imdad Hossain conveyed 

bv a deed of gift, dated the 10th Mirth 

1912, (Exhibit 5), the one-sixth share of 

the properties which he had inherited from 

Abdal Aziz to some of the children of the 
latter. 

On the 2oth Aoril 1912, Imdad Hosiaio, 
executed a deed of gift (Exhibit 9), with 
respect to villages Darwesbpur Diara and 
Dirweihour Rionia in favoarof defendant 
No. 6. Oo the 8;h Jaoaary 1913 he exe¬ 
cuted a Tansikhnamah (deed of revocation) 
in whioh he declared some of the aforesaid 
transactions to have been jarzi and that his 

properties should be inherited by his heirs 
according to law. 

On the 4th of Jaly 1917, he executed a 
mo'tnriri istanrari in favour of his son 

Abdai Wabab. On the 15th Jane 19.3. he 
exeoa*ed a mortgage.bond in favoar rf 
Abdul Wabab. On the Uth Aoril 1914 
he executed a Ribanamah y in favour of de¬ 
fendants Nos, tf and 7, but this deed was 
not registered and we arj not concerned 
with it in this litigation. 

The deeds in favoor of Abdnl Az'z are in* 
pagoed as having beenexecattd without any 
considsration aod on aooount of the undae 
ir fl lance of Abdal Az z and as being merely 
f ini. The earliest document is the conditional 
sale, Exhibit 35. in favonr of Abdal Aziz wi h 
respect to Madarpnr Goa whioh Imdad 
Hossain had acquired by purchase from his 
eon in 1891, for Rs. 7,000. Now, Abdnl 
Aziz was living with bis father aod the 
learned Sabordinate Judge has held that the 
properties which he had got nnd<r the 
Tahrimnamah (Exhibit 14) were managed 
by the latter. The expenses of Abdul Aziz 
were borne by Imdad Hossain, Abdul Aziz 
was the youngest bod and waB loved by 
Imdad Hossain more than his other sons. 
After allotting to them properties by deed 
of partition of 1877, be helped his other 
sons also sometimes by giving them money 
and sometimes purchasing toeir properties 
for adequate prioes when they were in need 
of money. He alio paid them monthly allow¬ 
ances, and helped them in yarioiis other 
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ways- mit the deposition of plaintiff Ho. I 
himself. There is, therefore, no wonder that 
be bore a'l the expenses of Ablnl Az'z who 
was obedient to him and lived with him 
and alto purchased the properties in qaestion 
sometimes with the io.ome of the properties 
belonging to Abdal Az z and whioh he held 
m h's hands, and simstimes from his own 
po.ket. The reei'als in the domments eharly 
provs this. In this view the qoestion whether 
the conei Jeration of the deeds in qoestion 
was satisfied ont of the money belonging to 
Abdol Az z or to his father Imdad flrssaiu 
seems to be immaterial. Imdad Hossaio 
ha B not been shown to be otherwiss than a 
•onecieotions person and when he states in 
the documents, each as Exhibits 35, 1, 2 
and 3 that the eooeideration money of those 
documents was met cut of the income of the 
properties of Abdul Aziz, there is no reason 

j'tT.' 1 that tb09e statements are false 
and petition,. He has resited the history of 

the trarsa.tione in all the snbseqnent do,a. 

Zfi 3: j D ,i 0tber W ° rd8 ' be has repeatedly 
oonfirmed the traneastions in favour of Abdol 

AZTZ # 

llth°Ti Blb ' bil . 3 ia a sale deed, dated the 
11th Uesember 1907, erected in favrur of 

,et fortWh ,6 ; P9,t '° the Pa rties 
set forth therein. The details of how the 

eonsideration passed have been recited in 

the documents. The eonsideration of the 

exchange deeds (Exhibit* 4 and 5) are tha 

properties belonging to Abdul Aziz. The 

thr3h° f M ll , tbe80d ? ,n “ ea ‘s were pur.hased 
No 1 “ obamt » a( l Ayub. son of plaintiff 
«o. I, who also attested Exhibit 4 and 5 

and who, as the learned Subordinate Judge 
s ys was look,eg after the eu,t on behalf 
of the Plaintiffs in the Court below. The 

8 ? * de8d ^ E,b,blt 3 ) was attested by Yakub 

a!? hf '■ “ d Ya " nf ' *»'«*™*> No 6 

Exfiiit A q - *r a , decea ed - Th « KTibe of 
Exfibit 4 is Monk, Yueuf, defendant No. 

6| It 18, therefore, idle on the part of the 

plaintiffs to impugn these do.nments on the 

rronnd of want of consideration or nndne in. 

h fl T,°, b ;r ht ^ UP ° D lndad HaSf ain 

by Abaol Az z. 

..iV’/pVk^ i the confl ' der ation of the 
sale deed Exhibit 1 of 1894, with respe.t to 

Chandpnr, m favour of AbJul Aziz mml 

have been borne not of the money belonging 

to Imcad Hoe lain and not that of Abdul 

Azz, inasmuch as all the in,omo of Abdul 


At z, whieh Imdad Hussain had in bis bands, 
was a.sonnted for in the ear’ier document 

m 35 ' dated the 14th 

. We do n °‘ at a>h much im- 
port an «e lo this argnment. Even if there be 

> ' n , tbi8 05n ‘sntion. the do.n- 

T , b * ^ " a da * d of Sift on the 

pnneipJe la d down by their Lordship, of 

7*L/ Jnd M ' 14 . 0omm,tt8B ''o ‘be case of 
Isnatl Musiajee v Hafiz Boo Ci ) Oailhn 

BeUru Qhosh y. Echini Qouuhni (7) io’asmn.h 

as the intention of Imdad Hossain was 

Abddtz 'T.l- ‘ he pr °P-^ ‘o bis son 
Abdnl Az z and this intention is supported by 

tbe snbseqnent .ooduct of Imdad Hussain in 

taking the property in exchange for eertain 

shares of his other properties whioh he 

had acquired ( lie Exhibt 5) Th« r a i a r 

.nn b«. r ,w rL. .“."to z 

same .inclusion. The doenmepi. Exhibt, 6 
' and 8, eocvey to Abdul 4?. fk n ; * ' 

held by Imdad Ho-ssin in 4-annae Ypie^ 
by way of gift and mokarrari and wnmi 
namah. These transactions, therefore 
qa,re no ctbrr ion,Motion tha Tthli of 
love and affe.tion entertained by Imdad 

Hucsa:n towards his son for u t j. 
and dutifulness toward, him Tho ° / '““-T 
doeumeots are then impu^ onJhV'S 

aecoont^of ^ “ 

Abdul Aziz over his fatber. eitl Now d the 

;." dad Ho88aiD a ° d tha^he took advant* ge'of 

the weakness of bis brdv /® Dta *e of 

extreme old age. Thesein^ dm,ndaEd bis 

not euffisient to raise anv ‘ ' 6lf68 a ™ 

Ahdnl • 6 aD ^ presumption nf 

of hi ,M real, y -fominated the w ffl 

18 noth,D 8 ‘o tbow that Abdul 
advartBge of the old a ge of his fa h„ Y 
has been already shown that old thn k 
he was, and though he waslnsin, 1 i thon « :,1 

of hi, mind and body, he was ablo^ 8treD8th 

an independent and intelligent 1° e i er ''*° 

what be was doing. On the other SdX 


8 BoL!°i Jf’ I6 7 M jeV 6 .M 3 C L ' J - 48*. 

ri«: 38 I. A. 86 P. 0 • 16ti! 1 M - L - T. 1*7, si 

U) 4 Ind. Cas. 641; 13 C. W. N. 692 
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Pfiems to have taken great interest in-bis 
affairs, and whatever weaknsas he might have 
shown io other direction* he showed strength 
of mind in dealing with hie properties and 
business: vide Exhibit Q, deposition of Moulvi 
tmdad Ho3sain, dated the 27ch 
Oitober 1912: Exhibit W, Saccossion Oerfci- 
Spate, dated the 29fch April 1912: and heaps 
of documents, emh a9 notes, memoranda, 
accounts, etc t kept by Imdad Hucsain 
himself' and rel ; ed upon by the learned 
Subordinate Judge. There is no evidence of 
undue influence having been exercised over 
him by Abdnl Aziz. The events subsequent 
to the death of Ablnl Aziz show that he 
was transacting hi9 business not on account 
of any undue ioflience exero ! s9d over him 
by Abdul Az‘z, for although that influence 
•eased, he executed on the 10th of March 
1912 a deed of gift with respect to the 
share inherited by him in the properties of 
Abdnl Aziz in favour of the latter’s children. 
This document was executed after consulta¬ 
tion with the District Magistrate, a Deputy 
Magistrate and a Vakil of Ohapra. The 
document has been attested by them. The 
object of the document obviously was to 
make provision for the children of hia 
beloved son, Abdul Aziz. He was not 
unmindful of the interest of hia other sons, 
for he execated documents in favour of 
defendants Nos. 6 and 7, such as the deed of 
gift (Exhibit 9), dated the 26th April 1912, 
moharrari utamrari dated the 4th July 1912 
and mortgage-bond, dated the 15th June 

1913, To the Civil Surgeon in Jane 1914 
he said : “He wished to leave property to two 
sons” whom he named (Wahab and Yusuf) 
because his other sons had already had 
property “left them”, ztde Exhibit 31. This 
was hia intention which he seems to have 
fulfilled by giving properties to Wahab and 
Yuiuf, defendants Nos. 6 and 7, by means of 
the documents referred to stnve. In the face 
of the evidence of the Civil Surgeon it is im¬ 
possible to ccntend that be executed thrsa 
documents on aooouotof aDy nndae influence 
brought to bearopmbim or without his under¬ 
standing the pros and cons of the tram.actions. 
The declaration of Iradad Hussain to the Civil 
Surgeon was made without any prompting 
from anybody. Therefore, it muBt be h*ld 
that none of the documents in question was 
executed on account of undue ioflaenoe; 
fliowjtbe learned Subordinate Judge says 


that the plea of undue influence is incohsidt* 
ent with the plea of unsoundness of mind 
and he relies noon the deoition quoted above 
in Is nail Mtutaj'e v. Bafts Boo (61 and in r 
Durga Bakhsh Singh v. Muhammad All Beg' 
(2). In the former cose their Lordships' 
say— the question of undue ioflaenoe' wad' 
never properly before the Chart at all/* No*- 

such case was set up in the pleadings. 

There was a clear issue as to Kbaja'Boo hav¬ 
ing been of ansound mind in 1889, but none 
with regard to undue influence, * After dealings 
with the evidence, their Lordships observed 
—* assuming, however, that undue influence' 
might properly hs made a ground of decision 
...the evidence is insnffioient to establish any¬ 
thing of the kind.” In the latter cade, the 
mortgages in question were sought to be set 
aside on the ground that the mortgagor was 
of unsound mind • at the time of the 
execution of the deeds and the evidsn09 given 1 
sought to establish insanity of a vi olent typh 
in its crudest and most palpable form. The 
evidence was disbelieved.' Their Lordships ; 
held that it was nob allowable for the Court f 
to substitute for the case of insanity aividc* 
ed by the plaintiff a case of weakness of 
mind and consequent helplessness. Similar' 
was the view taken in the case 1 of 
Sat/ad Muhammad v. Fatteh Muhammad (8), 
In the present case us to the plea of undue 
inflaenoe, the learned Sabordinato Jadge 
observed “it is not alleged by the plaintiffs 
that Moulvi Imdad Hussain was stark mai 
or a lunatic. The plaintiff No. 1 in his 
cross-examination by the gaardian of defend¬ 
ant No. 2 says that Imdad Hossain was 
neither inaaoe nor mad. The case of the' 
plaintiffs in the plaint is also similar. The 
sixth paragraph of the plaint, as well as the 
other oaragraohs chow that what the 
plaintiffs comoiainei of is that Moulvi Imdad 
Hossain was io the last two deiadec of his 
life so mentally imbecih and so physically 
infirm that be was incapable of managlbg his 
own affairs or proteo ing bis own interest, 

In fact, the terms of the plaint are such that 
it is rather a cess of undie influence which 
tbe plaintiffs allege! than of insanity." 

Prom the afore-aid observation, aC'well as 
from the fact that the plea of undae inflaencel 
and fraud was distinctly raised in Issue 

(8) 22 0. 824; 22 L A, 4j 6 Bar. ?, 0. J, 516} 11 fed* 
Deo, (n. c.) 210. 
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No. 3, it is contended that it is open to the 
plaintiffs to 6how that the documents in 
question were affeated by uodne irfiaence 
and fraud, although they had raised the plea 
of ing.anifcy in the plaint. The que6ticn as 
to whether the plea aould or aould not prop¬ 
erly be taken, however, beiotn99 immaterial 
inasmuch as upon the faats found the plea 
has not been substantiated. 

The plaintiffs then attacked the transactions 
as baing benami and as not having 
•been acted upod. There is nothicg to show 
that the transactions were farri and 5ctit:ous 
in any way. No motive has beeo suggested 
for Imdad Hussain to execute these farti 
documents. It is not taid that he was 
involved in debts and that he executed these 
doojmentsin order to protest his properties 
from being seized by his creditor as is usually 
the case in funi tramastions. It has also 
not been shown that he was ill-disposed 
towards his other eons and that the docu¬ 
ments in question were executed in order to 
deprive them of their legal shares. No 
motive bat, therefore, been shown for his 
executing the documents in question 
farti in the name of Abdul Azz or 
the defendants in the case. No doubt, 
he acquired some properties between the 
2nd of October 1905 and the 19th of 
November 1907 in the farzi name of his sons, 
Abdul Az'z and Abdul Wahab, (vide 
Exhibits F and 11). But this is different from 
transferring his own properties as farzi 
traiSActions. Relianoa has been placed upon 
Exhibit 17, dated the 25th of May 1908, an 
applicition made by Abdul Aziz for regiaira- 
tion and mutation of his name with respect 
to 10-pies share in Shankerpur Lila based 
upon Exhibits 3, 5 and 7. The statement 
relied upon relates only to Exhibit F, dated 
the 25th September 1907, whereby Imdad 
Hussain had acquired 1-anna in Shankerpur 
Harbans and Shankerpur Aiyaarna and 1-pie 
in Shankerpur Lila in the farti Dame of 
Abdul Aziz. The other documents (Exhibits 
3 and 5) although referred to in the appli- 
oation have not been declared to be farzi. 
Therefore, instead of helpiug the plaintiffs 
the documents in qaestioo are against them, 
for when Abdul Az z stated that Exhibit F 
was/urzi, the fact that he does not mention 
that Exhibits 3, 4 and 5 are aho 

fani goes to show that the latter were not 
farzi. 
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The next document relied upon is Exhibit 
24, the Tansikhnimah t or the deed of 
revocation, dated the 18th January 19,3. 
This document does not declare Exhibits 3, 

4 and 5 as/xr«but seeks to sat aside the 
exchange of the properties by Exhibits 4 and 

5 on the ground that there was breaoh of cove¬ 
nant, inasmuch as Abdul Azz had stated that 
the properties given by him in exchanga to 
Imdad Hossain were free from encumbrance, 
whereas it was discovered that there was a 
mortgage on those properties of Ra, 2,009. 
In this Tanti:hnamuh, no doubt, the docu¬ 
ment, Exhibits 6, 7, a and 16 were declared 
to be fant t The plaintiffs, however, attack 
this Tansikhnamah also as being farti and 
exeouted on account of the undue iLfljence 
exercised by defeodants Nos. 6 and 7 over 
Imdad Hossain and as baing null and void on 
account of Imdad Hossain being insana: vide 
paragraphs 16 and i7 of tbe plaint. In the 
faca of the pleadings in the case it is impos¬ 
sible to hold that the documents ex 3 cuted by 
Imdad Hossain previous to the Tamithnarmh 

were farzi. 

It appears that the documents in question 
were a «ted upon, inasmuoh a. the Obalans 
Sled by tbe defendants show that Mohammad 
Yakab paid revenue of the three Shanks 
pars briefly .ailed Shakri on teualf of Abiul 
Am. The Shakri properties admittedly 
belonged to Imdad Hossain. Unless these 
properties ,ame to be held by means of 
Exhibits 3, 4 and 5, there is no reasm why 
the Government revenae shonld have been 
paid by Afcdal Aziz. Maderpur Goa, the 
property wbi.h Abdnl Az z gave to Imdad 
“” aam ,D exshange under Eibibit 4 in 
1907 was in lease with Marhaura factory 
per pitta eze.uted by Moulvi Abdul Aziz, 
at an annual rental of R 9 . ,000 or Rs. 1,100. 

T! N °’ 6 for tbe Mates that 

Abdul Aziz received the rent of it Dp to 1911 

and after Moulvi Imdad Hossain revived the 

ri in i9,D > aod after the 

death of Imdad Hossain his four sons, name- 

fy, the two plaintiffs aud defendants Noe. 6 

^ d J J re,elT0d the reut and lbat *he plaint- 
■ffa had mortgage! their share to the 

Marhaura Estate. This evidsn.e Nearly 

shows that Imdad Regain same to be in roi- 
session of these properties and after hie ffeatr 
h,s four sons received their shares therein 

AhdTa tiD ' S ' P r °P«tiM Wocj.d to 

Aodul Azz and unless the asihaage uu 
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Exhibit 4 was given effect; to, the plaintiffs 
woald nob have received any share in those 
properties. Toe plaintiff* adaiifc in their 
phint (paragraph 20) that they have got 
their names registered in respect of Madar- 
pur Goa and Onanapara in aciordanca with 
the shares that Imdad Hossain got by 
exchange and which after him they received 
by inheritance. There i°, therefore, nothing 
to show that the documents were bemmt. 
On the other hand, the learned Subordioat 3 
Jadge upon the evidence in the case has 
held that they were acted upon. The 
deeds of gift in favour of Abdal Az : z 
and his sons seem to have been acted upon. 
Therefore, Iesaes Noe. 7 and 8 were properly 
decided by the Court below against the 
plaintiffs. 

The learned Subordinate Judge also held 
that the suit was barred by limitation. The 
plaintiffs 1 case is that the documents were 
null and void inasmuch as Imdad Hossaio 
was of unsound mind. They claim their 
right in the property by inheritance as heirs 
of imdad Hoesain who is said to have died 
on the 26th of January 1915, The suit is 
said to have been instituted on the 15th of 
Jaly 1915. So, if the documents were null 
and void on account of insanity of Imdad 
.Hossain, they coaid not stand in the way of 
the plaintiff’s sacceediog to the properties as 
heirs of their father. The same result woold 
have happened if the documents were held 
to be benami or fictitious. The plaintiffs 
need not in that case have the documents 
set aside, and the tuit wool! not be birred 
by limitation, in accordance with the prin¬ 
ciple enunciated in the case of Bijoy Oopal 
Muforji v. Krishna Mahishi Debi (9). 

It is, however, urged tnafc the suit of the 
plaintiffs is barred by the rule of three 
years’ limitation under Art. 91 of the 
Limitation Act in so far as the deeds are 
impagned on the ground of undue infla- 
ence or fraud. The question becomes ooly 
of an aoaiemic interest in view of oar 6nd- 
ings on the merits of the case and does not 
•all for any serious consideration. 

Agreeing with the view taken by the 
Court below we dismiss the appeal with 
costs, 

Adami, J.— I agree. 

W. O. a. & N. e. Appeal dimissel. 

( 9 t 34 0 3^9 IIC, W. N. 424 5 C. L. J. 334 : 9 Bom. 
L. R. 802; 2 M. L. T. 133; llM, L. J. 164, 4 A, L. J. 
|39j34I. A. 87 (P, 0 ), 


NAGPUR JUDICIAL COMMISSIONERS 

COURT. 

Second O.vil Appsal m o. 435 of 1921. 

July 10, 1922. 

Present:— Mr. Hvllifax, A, J. C. 
RAMBlLAS AND ANOTaift—DiFiKDAHTS 
Nos, 1 and 2—Appellants 

»ersus 

LAXMI NARAYAN and others—Pluntiffs 
and Defendants *os 4 and 5—Re pindents. 

Transjer oj Property Act (17 of 1882J, 8. 6^— 
Mortgage—Sums expended for repairs or improvements 
—Agreement to pay at time of redemption — Agreement, 
whether compulsorily registrable-Admissibility of 
document for collateral purpose , 

An agreement to pay “at the time of redemption” 
all sums expended by the mortgagee on the repair 
or improvement of the mortgaged property, could 
not, in view of the provisions of section HA of the 
Transfer of Property Aot, be considered to be a 
transaction creating an intere-tin immoveable prop¬ 
erty so as to be compulsorily registrable But 
even if it were so held to be oompulsorily regis¬ 
trable, the agreement would, even though unregis¬ 
tered, be admissible in evidence for the collateral 
purpose of proving the mortgagor’s assent, [p, 381, 
col l.] 

Qangabisan v. Tukaram t 2 Ind. Cas. 244; 5 N. L, R. 
70 at p. 74, followed. 

Appeal from a decree of fche Dictriofc Judge, 
Bhandara, dated the 16 ;h June 1921, in 
Civil Appeal No. 31 of 1921. 

Mr Erachshah , for the Appellant. 

Mr. D T. Sdangalmurti , for the Re pond ante. 
JUDGMENT. -It is, perhaps, fonuoate 
that the appellant has removed what is 
•ailed the iron lattice”, though it has been 
held to be incapable of sepirate possession 
and enjoyment, from the mortgaged premises, 
and that the opposite party has agreed to 
abandon all claim to it. Otherwise, it woold 
have been necessary to disoover what manner 
of thing it ic, which it is quite impossible 
to do from the record at present. The mart* 
gagee'o only other complaint is, that the 
increased rent payable by him on aooount of 
the oosts of the additioas and improvements 
to the house has been assamed to be eqatl 
to the interest of all the mooey hesoentoo 
the boose. As a certain amount was spent 
on repairs which were not improvements or 
additiios this is obviously not right. It is 
admitted that theino eise of rent may fairly 
be taken as eqaal to the interest on the 
mon?y spent on improvements and additions* 
Bat tbe mortgigee is entitled to interest ou the 
sums which be as tenant lent to bis landlord 
for repairs which did not enhance tbe letting 
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value of the house bat merely kept that 
valaeat its former level. Fir the appellant 
it was stated that he spent Rs. 105 1C-0 in 
foar different sums on sich repairs and that 
the interest on them emulated from the 
date3 of expenditure to the date of suit 
amounts to R». 68 8-0, The learned Pleader 
for the respondents-purchasers admits thit, 
if we assume that the expenditure alleged 
has been proved at all, whioh he denies, these 
details are correat. 

2. The tross objection attacks the findings 
of facts that Exhibit D 2 was executed on 
the day on which it purports to have been 
executed and is a genuine document, and that 
the R?. 371-0 9 mentioned in that document 
and a farther eom of Rs. 75-8*0 were actually 
spent on the repairs and improvements of the 
property. No single valid reason was, how¬ 
ever, advanced in argument to support either 
contention and the two findings must stand. 
The main aontention on behalf of the respond¬ 
ents, however, ia that Exhibit D-2 is a 
doaument which purports or operates to 


of redemption stated in it. The plaintiffs- 
respondents will pay all the coats of their 
cross-objection and thirteen fPteenths of the 
total cists of the appeal, the remaining t vo- 
fi'teenths being paid by the appellants. 
Costs in both Courts below will be paid as 
already ordered and the amount payable by 
the plaintiff respondent to the appellants will 
be added to the prio3 of redemption. The 
date for redemption will be the 5th of 
January IP23. 
w. c. x. & N. h. 

Decree modified. 


create, or at least declarep, a right to immove- 
able property of the valne of more than Rs. 
100 and, therefore, required regia!ration. In 
its terms it is no more than an agreement to 
pay at the time of redemption’* all sums 
expended by the mortgagee on the repair or 
improvement of tbe mortgaged property. It 
neither creates nor declares any right to add 
those sums to the price of redemption. That 
right is created and declared by section 63 
of the Transfer of Property Act. The assent 
of which that seotion speaks may be oral or 
even tacit, which would be impossible if it 
could be said to be a transition creating 
an interest in immovtable property. In any 
case, even if the document was compulsorily 
registrable it could be u*ed for the collateral 
purpose of proving the mortgagor’s assent 
as was held in Qangabism v. Tukaram (l). 

3. The learned Pleader for tbe respondents 
farther urged that as the agreement embodied 
in Exhibit D 2 was betweentbe mortgagor and 
mortgigee it cannot bind the purchaser of the 
equity of redemption. As no reason that I 
couli nnderstand was pat forward in support 
of this somewhat startling proposition I am 
nnable to disease the matter. The decree 
of the lower Appellate Court will be modified 
by the addition of Rs, 68 8 U to the pi ice 

(l)2Ind.0ai.;24M N. L. £, 70 at p. 74. 


PATNA HIGH COURT. 

Fisst Civic Mpe»l No. 143 os* 1919. 

July 7, 1922, ’ . 

Present :—Sir Dawsoq Mi’ler, £ T 
Chief Jus ioe, and Justice Sir B. K 

Mulliik, Kr. 

Babu BAIJNATH SINGH ANOomigg- 

Appellants 

vertu* 

Munmmit BRIJRAJ KUER * ND 0 thc*8 

— R*SP >NDB'T*. 

Tra^/er of Property Act (IV oft8V) s 
o/“’ proof Of, 

The attestation of a document to be valid 
aoction m, Transfer of Property Am L *? 

rr gzzz? vsa« 

Formal proof of a document when it iq ror. n * j . 
be proved in a certain way may bo w a iv 3 ° 

of the parties whoso interests ic mav iL ? t ny 

such waiver would not affect the le^d ^ hat . 
the dooument. [p. 3tf2, col. I.] ° ^aracter of 

Appeal from a decision of the OffUtat* 

Subordinate Judge. Second Court SU l 7 
dated the 7th April U19. ’ uhaUbad » 
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Messrs. 8. M. Mullic't 4f. Pratad, L. K. Jha 
and 8. Dayal , for the Appellants. 

Messrs. 8, 0. Mitter and S. Saran, for 
the Respondent?. 

JUDGMENT. 

Miller, 0. J.—This is an appeal by 
some of the defendants from a decree of 
the Officiating Subordinate Judge of Shahabad 
prcnounciDg in favour of the plaintiff*’ title 
under a deed dated the 14th March 1.917 
executed by their mother Musammat Bhagela 
Kuer, conveying a half share in her property 
to the plaintiffs and declaring an earlier gift 
by Bhagela Kuer under aa instrument dated 
the 7tb January lc08, conveying the bulk 
of her property to her grandsons, null and 
void. 

The plaintiff*, who are the respondents in 
this appeal, are the two ycuuger daughters of 
the late Baba Ragbuoath Cbaian Singh and 
his wioow Bhagela Kuer. Ibe principal 
defendants in the suit are Mus-mmat Dharam- 
raj Kuer and Musammat Ohhabi Raj Kuer 
(defendants Nos. 1 aod 2) who are sisters of 
the plaintiffs, Mahadeo Singb, Inderdeo 
SiDghand Tilakdhari Singhideftnoants Ncs. 3 
to 5) who are sons of Ubaramraj Kuer, 
and Baijnath Sbgb, (defendant No. 10; 
the husband of Dbaramraj and Ohhabi 

Raj. 

The defendants Nos. 6 to 9 are other sons 
of Bajinath S ngh. The defendant No. 11, 
Musammat Kowla Kuer, is the sister-in-law 
of the plaintiffs and the firet two defendants, 
being the widow of their deceafed brother, 

Baobu Singb. The defendant Noe. 12 to 18 
are transferees of some of the property in 
suit from the defendants Noe. 3 to 5 and the 
defendant No. 19 Mwsawmai Bhagela Kaer 
is the mother of the plaintiffs and the first 
two defendants. 

The plaintiffs do not deny that the earlier 
gift of 190o was executed by their mother, 
Bhagela Kuer, but contend that she signed 
the same under the impression that it was a 
gift of her property iD favour of her four 
daughters iu equal share?, and that her sig¬ 
nature was obtained by the fraud of Baij 
Nath Singh, the husband of their enter 
Dbaramraj, who falsely represented that the 
document was a gift in favour of her four 
daughters iu equal shares in accordance 
with her expressed intention, whereas in 

fact it was a gift of the balk of the 


properly to the three Gone of Baijnath 
Singh and Dharamraj, his wife, a small 
portion only being conveyed to the other 
three daughters and to the daughter-in- 
law, Kowla Kuer. They claim that the 
gift of January 1S03 be declared void and 
inoperative and that they may be given 
possession over a half share of the property 
in accordance with the iDBtrament of the 

14th March 1917. 

The appellants deny the alleged fraad and 
contend that the instrument of 1908 in fact 
carried oat the expressed wishe* of their 
mother and was re id over to and understood 
by her before execution, They further con¬ 
tend that in any case the gift of 1108 was not 
void, even if it did net express the intentions 
of the donor, tut voidable only, and that 
the plaint ff* cannot maintain an action on 
the later deed until the earlier one is s>t 
aside, and as the donor, Bhagela Kaer, was 
not a phirtiff and had not sued to have it 
set aside, the suit should be dismissed. They 
have raised a further point in this appea 
which does notappear to have beeo specifical¬ 
ly raieed before the Trial Court, namely, that 
the instrument of the 14th Marco 1917, 
reled on by the plaintiffs, w*3 a gift, 
reqniriDg attestation by two witnesses, and 
ie not admisdble in evidence as none of the 
alleged attesting witnesses had been called 
to prove it a 9 required by section 68 of the 
Evidence Act, and further that even if ad* 
mitted as evidence the document i B9 ‘* 
did not purport to be and w&s not prop' 
erly attested. They further raieed a ques* 

tion of estoppel. # 

The learufcd Officiating Subordinate Judge 

hafore whom the case came for trial held 
that, if the facts alleged in the plaint 
were proved, the gift of 1908 would be void 
a6 initio aDd that it would not be necessary in 
such circumstances to have it set aside 
before the plaintiffs could assert their title 
under the later instrument. He farther 
found that the sigoature of Bbagrla Kaer 
was obtained by the fraud of her son-in-law, 
Baijnath Sirgb, and did not express her 
intentions and that she never consented 
thereto. He farther found that Musammat 
Bhagela Kuer between 19U8 and 1917 had 
no knowledge of the real contents of the 
earlier document, and that no circumstances 
had been made out which would operate as 
a bar to the _euit by way of eatoppsV 
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arising from the conduct of 3hagela Kuer. 
He accordingly found in favour of the 
plaintiffs and awarded them possession of a 
half share in the property under the deed 
of 1917 together with mesne prefits subject 
to certain maintenance obarges and subject 
to a conveyance of Monza Ghanti to the 
defendants Nos, 12 to 18 under a deed of sale 
dated the 2 Jth Maroh 19i4 which was foind 
to be for legal necessity. 

From this decision Baijnath Siogh, his 
wife Dharamraj, his sons Iderdeo and 
Tilakdhari and his grandson Rajsswar Prasad, 
the son cf the defendant Mabadeo Singh, 
deceased, have appealed. 

Babu Raghunath Oharan Singh, the hus- 
band of Muiammat Bhagela Kuer, died in 
the month of July 1 907 leaving- property 
ins)me20 villages the income from which 
is alleged to about Rs. 8,030 per annum. 
He also left debts amounting to over 
Rs. 30,000. Ha only son B*ohu Singh 
had died some *8 months before hie fa*her 
but in addition to bis widow he left f urviving 
him the four daughters already referred 
to. Raghunath Oharan Singh wao greatly 
afflicted and suffered mush mental distress 
by the death of his only son and there 
•an be no doubt that his death was hastened 
if not directly due to his bereavement. His 
widow says that it was the eauoe of his 
death. The deceased son left a widow 
Mmammat Kowla Kuer who has been added 
as one of the defendants in the suit. Bhagela 
Kuer, as next heir to her husband, socseeded 
to his property taking a Hindu widow’s 
estate. The eldest daughter, Dharamraj, 
was at the time of her father’s death the only 
married daughter, her husband being Biij¬ 
nath Smgb, the defendant No. 10. She 
and Baijnath had at that time threes jus 
Mahadeo Singh deceased, loderdeo and 
Tilakdhari, but other eons were born to them 
before the institution of this suit and were 
made defendants. On the death of Raghu¬ 
nath Oharan Singh, Baimath Singh with his 
wife and three children left their home in the 
United Provinces and went to live with the 
widow Bhagela Kuer at Barauna, and at her 
request, Baijoatb took over the management 
of the estate and transacted all business on 
her behalf, she being a p ardanashin lady. 
Before this, however, it appears that Dharam 
raj did from time to time after her brother 
Bachn’s death live (with i* her children in her 
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father’s bonse at Barauna and her third son 
Tilakhdari was bora there in 1907 daring her 
father’s lifetime. 

It is the appellants’ aase that Raghunath 
Singh had a great affection for his grand¬ 
sons and after his sons’s death frequently 
expressed a desire to make over his property 
to them after making some proviiion by way 
of maintenance for his three younger daughters 
and hi* daughter-in law. He was anxiouB that 
bis debts should be discharged before his 
death but was not in a fit condition to attend 
to bu3iDes» and the grandsons were to ba 
•barged with the liquidation of his debts oat 
of the eecate in their hands, and thus he 
would ba relieved from the burden of debt 
which unless discharged woild militate 
against bis happiaess in the next world. It 
is also suggested that Raghunath was not on 
good terms with his gotias and was afraid 
that they might endeavour to obtain the 
property and involve the estate in 
litigation after bis death if no settle¬ 
ment was made, which was another reason 
for wishing his property to be settled 
upon his male descendants. Raghunath 
himself had made this suggestion to Biij¬ 
nath about three months after his son’s death 
and had sent his nephew Bbuneshwar Singh 
to take him and his family to Barauna. 
His wife and his two sons did in fact go to 
Barauoa at that tim6 and the third son Tilak¬ 
dhari was, as stated, born there. Baijnath 
himself went there three or four months 
later, Raghunath mads no secret of his 
desire that the property should begivan to the 
three grandsons and according to the appel¬ 
lants he Darned the Mouzas to be given to 
each daughter for their maintenance and 
expressed a dec ire also that something 
should be given to the daughter in law but 
no document was executed in his lifetime. 
In January IcOS, about six months after 
Raghunath’s death, a draft deed was 
prepared by a Pleader named Nareingh 
Sahai who went to Barauna to take instruc¬ 
tions from the widow for that purpose. 
Acoordiug to the appellants, both the draft 
and the fair copy prepared by the scribe, 
Shyam Cbaran Lai, were read over aud 
explained to Bhagela Kuer who approved 
them and the document was executed in the 
presence of four attesting witnesses on the 
7th January 1908. The docament recites 
thatj|tbe:i disposition made therein was in 
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accordance with the wishes of the donor’s 
deceased husband who, daring his lifetime, 
had expressed a wish that property yielding 
an annual income of Rs. 300 should be given 
to bis daughter in Uw, Musammat Kowla 
Kuer, for her maintenance during her life, 
and that property yielding an annual iniome 
of Rs. 600 should be given to each of his three 
unmarried daughters and the remainder to 
hie three grandsons Mabadec, Inderdeo and 
Tilakdhari and adds “ that as my husband 
Baba R&ghanath Oharan Singh died without 
executing any deed in the above terms as 
desired by him, be at the time of his deith 
instructed me to exeiute a deed in the terms 
desired by him.” It farther recites that toe 
doner is confident that her said grandsons 
and daughters will properly serve and 
maintain her and remain obedient to her 
during her lifetime and at her dea‘h will 
perform her funeral ceremony in a fitting 
manner. It then gives a life interest in 
Monza Ismailpore, Kalau II, to her daughter* 
in-law, Mwammat Kowla Kuer, and to her 
daughter Choabiraj a life interest in M uzi 
Parbafcpnr with remainder to her bods and 
grandsonp, if aty, to her daughter Brij Rij a 
similar interest ia Moiz v Dmailp ire, K t an 
J, and to her daughter G rj Raj a similar 
interest in Mjdzsb Kota and Jagdi^pore. 
Tba balance of the estate is given to 
her eldest daughter Doaramraj and her three 
sons Mahadeo, Inderdeo and Tilakdhari 
SiDgb. The grandsons are charged w th the 
obligation to pay up immediately all debts 
which are at present standing or which 
would be contracted hereafter, by sale or 
by any other transaction or by any other 
possible means so that the whole of the 
estate left by her husband may after 
liquidation of the debts remain free and 
unencumbered. They are also sharged with 
the expenses connected with the marriages cf 
the three younger daughters which are to be 
paid out of the insane of all the elaqas. Tuey 
are further charged with the maintenance of 
the widow and the expenses of her funeral 
ceremony and the performance of the Gaya 
Saradh of her hatband in a fitting oiauuer. 
They are further charged with the comple¬ 
tion of a temple which her husband had 
begun to build at Barauna and with the 
installation of the image of the dei y Sri Sri 
Sbsoji Maharaj and the performance of the 
puia etc,, Bh^gela Kuer was illiterate but 


at her request her name was written by an 
old servant of the family, Pradhan Ajodhya 
Prasad, since deceased. • t is witnessed by four 
witnesses, three of whom were called at he 
trial and is certified by the ecribs who was 
also called as a witness, to have been read 
out aDd explained to the executant. It was 
registered at the residence of Bbagela Kuer 
on the I2tb January in the presence of the 
Sub Registrar before the executant who 
admitted execution and who was identified 
by her nephew Bhuneshwar Singh, her 
sister’s sod. On that occasion her signature 
was also made by the pen of Ajodhya Prasad 
and Bnagela Kuer made her thumb impras* 
lion on t*e dooameut. Oa the 26th January 
an application was nude to enter the names 
of the doneas ia Register D in ths Lind 
Registration Department. An objection was 
filed by one Rijinder Naraio Siogb, a gotia 
of Raghnnath Oharan SiDgb, on the l2th 
March 1908 claiming that U9 had been 
adopted by the deceased in January 1907 
af:er the death of bis only sou and was 
entitled to hava his name r^giitered a9 the 
owner of the proparty. Witnesses were 
•alelbithon behalf of the applicants and 
on b ih«lf of the obj«?oior in these proceed¬ 
ings. On that occasion the deed of gift was 
pat in evidence and proved by two of the 
attes'ing witnesses and by Ajodhya Prasad 
and the execution of the deed was in fact 
ad mi'ted by the objector. His claim to have 
baeoadopted by R .ghnnatb Charao cfiDgh was 
not supported by any credible evidence apd 
his objistion was dismissed ard the peti' 
tioners’ names were entered io the Register. 
In August li-’OS Mummmat Bbagela Kuer 
executed a mukktarnama consti;u ing Baij- 
nath SiDgh her general age> t. This deca¬ 
ni nt recites the gift previously made in 
January that year to her gradsons and 
daughters. In September 1910 upon a 
petition to tbe Dialriac Juige of Arrah 
Musimmot Bbageia Kuer was appointed 
guardian of her three gnodsons Mihadeo, 
Inderdeo and Tihkdhari, and the properties 
in the porssision of the minors ander the deed 
of gift are chereia referred to aod set out 
in detail in the Scbedale. In March 1/13 
Mauza Ghanti Btrgawao, one of the prop¬ 
erties transferred to the grandsons under 
the deed of gif*, was sold for a sam of 
Rs. 17,o00 in order to pay off certain 
existing debis. This document was ex&oaiea 
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by Bhagela Kner as guard an of her three 

S' -be having previously 

obtained eanetion from the District Jadge 

„ , h *° ee , U * he property. In May 1915 
the D stnot Jadgr, not being satiefied with 
the manner in whiah the property was 
bemg managed by the guardian, deonted 

^ T 0hrl9,UD - th e Sab-Divisional Offiser 
ot idbabna, to proseed to Baranna and make 
enquiries and report as to the appoiniment 
of another guardian of the minors’ properties. 
Mr Christian, who has been ealled as a 
witness on behalf of the appellants, proeeeded 
te Baranna, his institutions being to enquire 
into the aic Mints and to recommend a 
manager in exultation with Baagela Kuer, 

, had an interview with that lady and 

H V th , B ‘ii nath Sin * h - Hs dis.ueeed 

with Bbagela Kuer the question of appoint- 
log a manager of the minors’ properly and 
-he expressed a desire to have Bdjoath 
bingb appointed manager adding “ Yih log 
««e*w from which I think it may 

reasonably bi inferred if this evdenoi ii 

l"Tl d ' a T d \ T n ° r0J9oa for Minting 

it, that Bbagela Kner at that time omsi 

u]oa ^e to Baijoath’s 
amily. Mr. Christian made a repart that 

R. ° f tbS a boat 

4,dJU a year ex.lusive of the rents of 
villages already as-igned to dtb o.s under 
nsafru.tuary m irtgages and made certain 

eugges ions as to reducing exoensee and 
prov.diog for paying oR the djb , 3 Hg 

state* that the late gnardian Bbagela Koer 
had given a very low es-.imate of the income 

, th ® **' ds a “d it -seme obvious from 
this that she mast have disoneeed the income 
of the property of her graodsoos of whom 

she was the gaardian. 

It is quite obvious from the facts which 

I havejuet stated that if Baiinath Sin<b 

wilfully dsseived bis mother in-law into 

makiog a gift of her propsrty to the grand- 
sons be, at all events, , 0)k D0 mea3are3 

nnenl th I ^ BVtr ^ hia 8 done 
openly, the doiameat wie registered, serv 

ants and members of the family were 

parties to it unlading the nephew of Bbagela 

Kuer bbe herself was also appointed 

guardian of the minor grand-.hildreo, and 

-oma of the property was Bold to pay 

off the debts, it was she who had to ex-mute 

the sonveyanos in wo.sh a ra.tfeil of toe 

5 ift appears. It 19 not disputod by Bbagela 
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Kuer that she eresufced the documents bat 
she contends that she was entirely ignorant 
of the cDntents of any of them. The names 
of the grandsons were al«o entered in the 
register in the Lind Registration Depart* 
meat, a fast whiih eonld not well be 
eooaealed from the gotiai and the other 
members of her fimily, and indeed this 
registration was objected to by Rajinder 
Naraio Singh who claimed to have been 
adopted by Bhagela Kuer’s deceased husband 
and preferred his slaim in open Caotl. 
When a Hindu landowaer dies without male 
issue and his widow make3 a disposition of 
the property followed by a mutation of 
name* in the Land Registration Department 
the fact very soon basomss known to the 
gotia8 and other kinsman of the deceased, 
as in fast happened ia the present case, and 
it would appaar that if Bhagela Kuet'h 
evidence is true she alone of all her kins- 
men and servants was ignorant of the real 
nature of the transaction. The learned 
subordinate Judgp, however, has come to the 
•onclusion that a fraud was perpetrated upou 
her and that she was not aware, until many 
years afterwards, in 1917 of the sontents of 
the instrument executed by her in 1908 
and it will be neoessiry to sonsider bis 
reasons for arriving at this sonolusion. 
Before doing so, however, it would ba son- 
vemeuk to state how it was that Bhagela 
Kuer same to make a different disposition 
of her prooerty in the year 1917, In 1913 
Baijoath Singh took as his sesond wife 
Onhabi Raj, the sister of his first wife. The 
two younger girls were at that time un¬ 
married but in 1916 they were marrisd to 
two brother?, the soos of Babu Raghuraj 
bmgh residing at Narkhoria not far from 
Baranna where Bhagela Kuer lived. One 
would expeit that before the marriage of 
his sons Raghuraj Singh would make en. 
qoines as to the property or prospers of 
bis future daughters-iu law whose father had 
died without male ie-uj. Nothing of the 
fort, however, according to Raghurai’s 
evidenca, appears to have been done, and 
the marriage of his sons took plaoa i n July 

, lQ * 1 he negotiations for the marriage took 
two or three months before completion and 
he says that hie elder brother conduced the 
negotiations on hi*? bobalf and be kr w 
notuing about them. He further sayo that 
ho knew no detaila about tho property 
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its management and did not even know that 
Musammut Bhagela Kaer had any properties. 
In February or Marco 1917 he went on a 
visit to Bhagela Kaer at her house and 
was informed by that lady that half the 
property belonged to her two yoanger 
daughters and the other half to the wives 
of Baijnatb. He then asked Baijnatb, under 
whose management the estate was, to parti¬ 
tion the properties aod explain the aaoounts, 
but he refused to do so. Bhagela Kuer also 
asked him to divide the properties bat 
upon bis refusal a aopy of the hibanama 
of 1908 was eeDt for, whereupon the Mustm- 
mat learnt foe the first time that the major 
portion bad been given to the sons of 
Baijnatb. She thereupon sent for a Pleader 
and executed the bainama transferring ons- 
half of her property to her youDger daughters 
Brij Raj end Girj Raj This document is 
dated tbe 14fch Marsh 1917 and is the foun¬ 
dation of the plaintiff*’ title in this enit. 
It purports to sell and convey the half of 
tbe entire estate of her deaeased hnsband 
in which she has a life-interest and which 
is said to be worth Rs. 12,000 to her daugh 
ters Brij Raj Kuer and Girj Raj Kuer as 
well as the right of instituting a suit for 
the eanaellation of the previous gift. It then 
states “ whereas in aoosideration of service 
and of obedience of the aforesaid daughters 
as well as in view of their being the re¬ 
versioners I gave up and remitted the 
consideration of it, and made them owners 
in my plate and pnt them in possesion 
of the vended property”. It is signed by 
Musammat Bhagela Kuer by the pen of 
Baba Rampati Singh and purpor s to be 
attested by four witneisesou admission by tbo 
exeaatant. It was registered on the 29th 
Marsh 1917. 

The aase for the plaintiffs (respondents; 
rests mainly upon the evidence of Righuraj 
Singh, tbe father in-law of the plaintiffs, 
and Bhagela Kuer, their mother, and I may 
say at onae that the evidenae on b jfch sides 
is unsatisfactory and open to serious ari- 
tieism. I have already referred shortly to the 
evidenae of Raghnraj Singh and have pointed 
out how he professed to be eompUtely 
ignorant as to the prospects of his daughters- 
in-law before their marriage. He admits, 
however, that before he went to see Bhagela 
Kuer after their marriage, that lady had 
old him that nho had wado a gift of tbo 
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property and he states that he did not a*k 
her anything about possession of it. He 
says he came to know after the bainama 
in favour of his daughters in law was exe¬ 
cuted that the village Ghanfci already referred 
to as having been soli to pay off some of 
the debts, had been disposed of, hat he 
did not enquire from anybody who was in 
possession of it before filing the plaint 
which was verified by himself. The plaint 
nevertheless impleads as defendants the pur¬ 
chasers of that village. Moreover, after 
obtaining a aopy of the deed of gift of 1908, 
he says that although he saw the names 
of the attesting witnesses thereon, he never 
made any enquiries from them or anybody 
else as to its exeautiou, nor did he endea¬ 
vour, as one might expect he w mil, to verify 
the story of Bhagela Kuer from those per¬ 
sons. He was asked in aross examination 
as to the witnesses to the document of 1917 
relied on by him, and on being asked 
whether they had some to give evidenae 
replied that they had not. Bhagela Kuer 
in her evidenae states that her hnsband did 
not say anything to her during his lifetime 
in coDneation with the diapoaal of the prop¬ 
erty. After his death she wanted to give 
it to all her four daughters and asked Baij- 
nath Singh to get a document prepared. 
She did not express her desire to anybody 
else. She states she did not have the 
doaument read out to her. She does not 
in terms say that Baijnath Singh or any¬ 
body else ever represented to her what 
was in tbe doaument or that it aarried out 
her wiahe 9 , bat signed it without having it 
read oot, and, apparenly, without making 
any enquiiies. She denies all knowledge 
of Pradban Ajodhya Prasad who wrote her 
name for her on the document or of the 
witnesses who signed it although it appears 
to be clear from the evidenae of other wit- 
DesseB that they were servants or members 
of her household. She says she does not 
reaolleot if the Sub-Regi3trar questioned her 
as to whether she had 7ot the hibanarna read 
out to her but she put her thamb impression 
on it. She admits that Baonesh var Siogb, 
her nephew, who identified her was pre¬ 
sent on the oicision, and, although he 
lived in her hoass until his death in 19H, 
she never asked him or apparently any¬ 
body else as to what was written m the 
document. She further aaya that sutf 
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does rot know she wan appointed guardian 
of her irinor grand-children by the Dis¬ 
trict Judge ard that Mr. Ohnstiau, t>e 
Snb«D visional Officer, rever came to ber 
bouse or asked ber arythibg in coDDeation 
with the management of the estate. It 
ia impossible to accept this last statement 
in the face of Mr. Obristain’s evidence 
and bis report to tbe District Judge after 
bie visit. Sbe further says that she dees 
not recollect whether tbe Pleader Narsingh 
Sabai same to ber bouse in connection 
with the drafting of tbe document. After 
some pressing sbe admitted that ebe knew 
about tbe sale of Monza Gbaoti. There 
are so many improbabilities in tbe story 
of these two witnesses that I cannot but 
feel great hesitation in oc«epti r g the truth 
of their story, Tbe evidence of tbe appel¬ 
lant’s witnesses, however, is also in many 
respects open to serions criticism. One 
reason assigned for questioning the brna- 
fides of Baijnath SiDgh is that in tbe 
management of tbe property be seems to 
have neglected tbe interests of tbe plaint¬ 
iffs and given preference to those of 
his wives and children. Although the 
Moutos transferred to tbe plaintiffs under 
the deed of gift were entered in their 
name 0 , and eu'ts, when necessary, were 
instituted in their n^mss, no separate 
accounts were kept and some cf the pro¬ 
ceeds of tbe prorerty sold were used in 
paying off the sharge upon Parbatpur, tbe 
property of Obhabi Rai, whiM that of 
the plaintiffs was left encumbered. It 
also appears that in the list of debts due 
from the estate entered in the Schedule, 
when tbe certificate of guardianship was 
applied for in 1910 there is an item rf 
Rs. 1/00 due to Rajdari Siogb, one of 
the youDger sons of Baijnath. This is 
said to be due under an unregistered hand- 
cote dated the 2*2nd March 1906. Baij¬ 
nath explains this by sayiDg that it was 
a debt due to his wife, Dbaramraj, bat 
stood in the came of bis sen who could 
scarcely have been a year old in 1310 and was 
cot born in 1906. It is difficult, however, 
to believe that Raghnnath Charan Singh in 
19C6 would borrow money from bie daughter, 
Dharararaj, on a haod-Dote. It is just 
possible that the money borrowed was 
really that of Baijnath, her husband, and 
jhafc the transaction took place in her name. 


Unfortunately, however, the matter wai not 
further enquired into in cross examina¬ 
tion and, although it may be capable of 
explanation, it is a matter of some sus¬ 
picion. It also appears that the proper¬ 
ties given to the plaintiffs under the 
hibanama were mortgaged before the 

document was executed and a further sum 
of Rs. 700 was subsequently raised under 
a larrethgi of Mouta Jagdishpur belong¬ 
ing to Brij Rai, the money being used 
to pay the costs of survey not only of 
that village but of other villages awarded 
by the deed of gift to the appellants. 
I tbirk it may fairly be assumed that 
the whole of the property was dealt with 
by Baijnath indiscriminately as if the 
parties were a joint family and not en¬ 
titled to separate possession. This in it¬ 
self, however, would be no ground for 
treating tbe deed of gift as procured by 
deliberate fraud on the part of Baijnath, 
nor do 1 thick it necessarily follows from 
the uesatisfactory state in which the 
eviderce was left, that the debt of 
Rs. 1,600 said to ba doe to his wife was a 
fictitious transaction. These matters great¬ 
ly irfluenced the learned Judge in coming 
to a conclusion in favour of the respond¬ 
ents, Another matter, and one about 
which tbe learned Judge appears to have 
been in error, also influenced him in 
arriving at h ; s conclusions. It appears that 
a copy of Register D showing the trans¬ 
mutation of names in respect of all the vil¬ 
lages of the estate was put in evidence at 
the trial. From this the learned Judge con¬ 
sidered that tbe villages granted to the 
plaintiffs had been en ered in the names 
of Baijnath’s sods. This does not appear 
to be the case, however, upon reference to 
the document in question. Another reason 
which influenced the learned Judge in 
arriving at his conclusion was, that some 
of the appellants’ witnesses iu giving de¬ 
tails of the wish expressed by Rigbunath 
during his lif«-time to divide his property 
amoDgst his grandsoos had mentioned 
the name of Tihkdhari as one of them. 
The learned Judge apnsars to have, been 
under the impression that Tilakdhari was 
not. born until after Raghunath’s death. In 
this respect, however, the learned Judge 
was in error, as Tilakdhari was bDrn in 
February 1907, some five mpnths before, 
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hie grandfather’* death as appears from 
Exhibit 9, the petition fcr obtaining 
certificate of guardianship, and be was 
born in hie grandfather’s home. The 
learned Judge’s miVake arises apparently 
from a passage in Biijnath’s evideme in 
whieh be stated that he did not recollect 
the month or year of Tilakdbari’a birth 
bnt that it was about a year after 
Asrar (June) in which his wife and child¬ 
ren tame to Barauoa. As a matter of 
fact it was about 8 months later, assum¬ 
ing that his wife and children went there 
in June. 

Three of the attesting witnesses to the 
doiument of 1903 as well as the tcribe 
were called. Laihman Lil, one of the 
witnerses, who was a mutsadii in the 
family, deposed that the draft was pre¬ 
pared by the Pleader Narsingh Sahai 
after consulting Bhagela Kuer, and 
that the draft was read out to and ap¬ 
proved by her, that a fair lopy was 
afterwards made by the scribe and 
was also read out and explained to Bhagela 
Kuer in bis preseme and that he and 
other witnesses attested it at Bhagela 
Kuer’s request. This witness also gave 
some evidence as to what happeLed 
before the Sub-Registrar when the deed 
was executed. He also states that Bhagela 
Kuer told the Pleader wbat her husband’s 
wishes had been and that the draft was 
prepared accordingly. He deposed in de¬ 
tail to varicus facts to which 1 have re¬ 
ferred earlier and upon whiob I be appellants 
rely. He wbb confronted with an aoioont- 
book of bis own ficm which it would 
appear that he was cot at Barauna on 
the day the document was registered and 
in stating what took place tnfore the 
Snb-Registiar he must have been draw¬ 
ing on bis imagination, The account book 
in question shows that certain fees were 
paid to NarsiDgb Saka ; , the Pleader who 
drafted the hibanamo, and to this extent it 
oorroboiates tbe appellants’ story as to 
NarsiDg Sahai’s part in the matter. This 
witness like many others of hii fits* 
appears to have been prepared to give 
evidence beyond that which his reirllee- 
tion justified. Mahadeo Sahr, a D<o hi 
servant < f the family and bd attebting 
wi*ne>er. elso epe&k to tfce execution of tbe 
document and the reading out and explana¬ 


tion of it to the exeentant. His imrrrs* 
eion wrs that ro property bed been given 
under tbe hi bn nama to Dbaramrai Kuer and 
be pays tt at if she acquired anything it would 
Dot be in ascordarce with the direction? of 
Ragbonatb, her futber. He also says ’hat 
at the time of reading over the document, 
paragraph 6 which rela'ed to the gift to 
Dbaramraj ard her children was not ex* 
plained in his bearing but that both the 
draft and tbe fair copy were read out m 
his presence. Deoki Tewari, another wit- 
nesp, pays he became a witness to the 
document on the day it w t s registered and * 
when tbe Sob-Registrar was present, and 
that the other witnesses were also present 
bot be does not pay that they signed i* at 
that time Sham SarBn Lai, tbe scribe, seys 
he read and explained the contents to tbe 
executant. He says he read out the docu¬ 
ment to her on two occasion?, ones hef re 
copying if, fair, and the srennd tim* at. the 
time of registration, and that the wi f nespes 
put their pjgna’ures on the document the day 
he copied it fair. He further pays that-the 
Mvsnmmat's raise was written on it by 
Prsdhan Ajodhya Prasad on the day tbe 
document was registered aod on beirg asked 
by the Court he stated positively that 
PradbaDji wrote tbe nsire of the >'uxa?n- 
r not on tbe margin irside the document on 
tbe day of registration before the Sub- 
ReRis'rar, that be did nafc write the name 
anywhere alee on that day before tbe Sub- 
Registrar; From the document iteelf it 
appears that the rame of Bhagela Kuer was 
written three times by tbe pen of Pradhan 
Ajodbya Prasad, once at tbe alleged time of 
execution on the 7th January where the 
name appears in the margin and twice on tbe 
b*ck at the t'me of registration on the 12th 
January, The first of the latter signatures 
is apparently to show that it was presented 
by her at her residence for registration and 
the second one to show that execution wad 
admitted by her after identification by 
Bhuneehwar Singh. It also contains her 
thumb impression at tbe back. The fourth 
attesting witness was not called. 

From this evidence it seems clear that 
Derki Tewari, one of the witness, d ; d not 
sum ui.lil the dsy of re?i*tr>tion and it is 
not u» likely that Ambika Prasad Tewari 
who hai no* been called il o signed tbe 
document on that day, It is obvious from 
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the document itself that a good deal of the 
scribe’s evidence cannot be aciepted as the 
document appears to have been sigoed by 
Adjodbya Prasad twice at the time of regis¬ 
tration on the back, although toe scribe him- 
self says that on that day Ajodhya Prasad 
wrote the name of the Mutammat on the 
margin inside the document and nowhere 
else. The fact that one, at all events, and 
perhaps two, of the attesting witnesses did 
not sign it until the day of registration would 
account for his evidence where be *ays that 
the witness signed it on that day From the 
evidence of Lachman Lai and Mabadeo Saho, 
the other two attesting witnesses, it would 
appear that they did sign it before tbe 
Mvsammat at tbe time of execution on the 
7tb Jannary and this is the conclusion at 
which I have arrived after considering the 
evidence. The harped Subordinate Judge 
does not appear to have dealt with this 
aspect of the case and orobibly it was not 
forcibly drawn to his attention but he reject¬ 
ed the evidence of these witnesses as to the 
document being read over and explained to 
Bhagela Kner. His reasons for ariiving at 
this conclision and discarding the whole 
of tbe appe lanfs* evidence were, as 1 have 
already pointed out, based to some extant 
npon a miiapprehens on of the effect of the 
evidence, and although the appellants’ wit¬ 
nesses gave evidence, which might not 
have commended itself to the learned Sub¬ 
ordinate Judge, the evidence on behalf of 
the respondents seems eqaally open to 
criticism. There cm be no doubt that 
witnesses of this class frequently attempt 
to bolster up their oase, even when it would 
appear unnecesiary to do so, by deposing to 
facts which happeaed many years ago by 
drawing upon their imagination and what 
they have learnt from other?. But having 
regard to all the probabilities of the ca?e 
I feel utterly unable to believe that toman- 
mat Bhagela Kuor was unaware of the con¬ 
tents of tbe document which she executed in 
1908. What wai done by Baijnath Singh 
on that occasion was dooe without any 
attempt at C0LO9a!msnt so far as tbe ofchor 
persons were concerned. The document was 
registered and the names of the trans¬ 
ferees were entered in the Registration Dj- 
parkmeot. Bhagela Kuer herself was cm- 
atituted the gmrd.an of the property of her 
minor grandsons under the control of the 


D'strict Judge. Apparently within a very 
short time everybody, except the lady her¬ 
self, was well aware of how the property 
bad been disposed of and a few months after 
tbe transaction we find one of the gotiat 
obj c iog to the registration and endeavour¬ 
ing to obtain possession of the ec.ate on the 
ground that he was an adopted eon of Raghu- 
nath. On that occasion the transfer in 
favour of the appellants was produced and 
proved in open Court and when everybody else 
must have known about it it is impossible to 
believe that Bhagela Kuer alone remained 
in ignorance. I am further satisfied by 
Mr, Christian’s evidence that ehe was aware 
of her grandson's interest in tbe property 
and if io fact tbe gift of 1908 wac properly 
attested by two witnsses and I think it was, 
it follows that the later disposition of the 
property in 1917 must fail. 

There is another matter which is not with¬ 
out sign finance in assisting one to some to 
a cocclusi m as to the knowledge of Bhagela 
Kuer of the contents of the earlier gift. The 
Pleader Narsingh Sahai, who was alleged by 
the appellants to have prepared the draft 
on her instructions, was briefed in the sale 
on behalf of the respondents, although he 
was not the Senior Pleader and does not 
apoear to have taken a leading part at the 
trial. As he had been engaged on behalf of 
tbe respondents, the appellants not unnatur¬ 
ally refrained from calling him as a witness, 
Hi* evidence as to the instructions he received 
from Buagela Kuer and the preparation of the 
drafc would have been of the greatest assist¬ 
ance to the Court aod woald praotcally have 
settled the dispute as to Bhagela Kusr's 
knowledge of the contents of the deed. 1 
caonot help regrettig that the learned {Sub¬ 
ordinate Jadge did not insist upon this 
witness being called to give evidence. 
There was perhaps some excuse for the appel¬ 
lants’ failare to oill him bat I cm see no 
reason why the respondents should not h*ve 
put him in tbe witness-box if bis evidence 
cjuld supporfi their oase. It is impossible 
to believe that they did not ask him about 
it and their failare to call him as a witness 
is Dot without tignifioauca. 

There ir, however, a further point taken by 
the appellants befoie ns in fch a appeal which ia 
fatal to the iesoondeufe’ c.s?. Tbe dcc'ifne’>r. 
of itfl7 re.ioo u;,oc by tnen), although ir, 
purports to be a sale, is, io my opinion 
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undoubtedly a gift as no sonBideration passed 
or was ever intended to. It, therefore, requir¬ 
ed to be attested by at least two witnesses 
under section 123 of the Transfer of Prop¬ 
erty Ait. Snob attestation tan only be 
effectually performed by those who are actu¬ 
ally present at the execution of the document, 
and an attestation made merely on the 
acknowledgment of the executant ie not a 
compliance with the section. After some 
difference of opinion in the Courts in India 
upon this question it was finally set at rest 
by the decision of the Privy Council in 
Shamu Patter v. Abdul Kadir (1), in the sense 
which I have just indicated. Again in 
Oanga Pershad Sinoh v. hhii Pershad Singh 
(fc) the actual witnessing of the signature of 
the executant was insisted on. In the docu¬ 
ment relied on by the respondents the attes¬ 
tation by each of the attesting witnesses is 
said to be on admission by the executant and 
none of the attesting witnesses was called 
to prove the document as required by section 
66 of the Indian Evidence Act. It appears, 
however, that this dcuracnt wer admitted 
without objection at the trial.. It was 
contended on behalf of the appellants that, 
even so, it cot Id not be received in evidence 
unless one at least of the attesting witnesses 
was celled to prove it, aDd tie recent case 
of Shift Chandra Singha [S udhanya Kumay 
Singha] v. Oour Chandra Pal (3) woe 
rtlied on in support of this contenticD. 
I 6m not prepared, however, to go to 
the length of that cace. It teems to me 
that, formal proof of a document even when 
it is required to be proved in a certain way 
may be waived by any of the parties whote 
interests it may affect, and this sepms to me 
to be in accordance with section 58 of the 
Evidence Act. But, althongh proof of the 
document may be waived this t? 02 s cot affect 
the legal character of the document or its 
validity as a gitfc. As in fcbe case of the mort¬ 
gages under section 59 of the Transfer of 
Property Act so intbe case of gifts of immove- 

(1) 16 Iud. Cas. 260; 36 M. 607; 16 0. W.N. 1009; 
23 M, L. J. 821; 12M.L. T. 3P8; (1912) M. W. N. 
936; 10 A. L. J. 269; 14 Bom. L. R. 1034; 16 0. L. J. 
596; 39 1. A. 218 (P.C.). 

(2) 46 Ind Cas. 1; 46 0. 748; 4 P L W 849 . \q 
A, L. J. 409; 34 M. L. J. 646; 27 0. L. J. 648; 22 
W. N. 197: 20 Bern. L. H. 687; 23 M. L. T. 388; (1918) 
M. W. N. 1,. W. 170: 46 I. A. 94 (P. 0.). 

(3) 63 Ind, Caa. 86; 36 C. L. J. 473. 


able property, under section 123 of that Act, 
tbey can only be effected by a registered 
instrument signed by the mortgagor or the 
donor and attested by at least two witnesses. 
As already pointed out, their Lordships of the 
Privy Council have decided that under sta¬ 
tion 59 whiob in this resneot is oouebed in 
similar terms to section 123, attestation, to 
be valid, must be an attestation of the execu¬ 
tion of tbe document seen by the attestor and 
not merely an attestation of tbe executant’s 
acknowledgment or admission of its execution. 
The attestation in tbe present case ie merely 
of tbe executant’s admission of its execution 
and there is no evidence on tbe record that 
aDy of tbe witnesses were present and saw 
the execation of the document. It is true 
that no direct issue upon this point was 
specifically taken in tbe written statement or 
framed at the trial and no argument appears 
from tbe judgment of tbe learned Subordinate 
Jndge to have been addressed to him upon 
this question. It was, therefore, urged that 
we should not allow tbe point to be taken 
at this late stage or at least that we should 
remand the easa for a finding upon an ifsne 
speo'a'ly framed giving leave to the partiei 
to call eV'dence es to whether tbe witnesses 
were actually present and witre*sed the 
execution. In >hamu Potter v Abaul Ka^ir 

(1) , already referred to, a romewhat eim'lar 
sitoa ion arose. Tbe Question for decision 
there was under seotion 59 of the Transfer 
of Property Act. No direct issue upon tbe 
point was taken in the phadiugs nor was 
tbe issue raised at tbe trial bat the Trial 
Jndge after tbe evidence had been taken 
and after tbe arguments were concluded 
framed a spedal isme and decided tbe case 
upon it. Tbeir Lordships held that this 
was permissible under section 149 of the 
Civil Procedure Cede of 1882 oorrespondirg 
to 0. A1V, r. 5 of tbe present Code, and 
further stated that even had there been do 
Fuch express provision in tbe Code every 
Court trying civil causes has inherent 
jurisdiction to take cognizance of questions 
which cut at the root of the subjeot matter 
of controversy between the parties. 
Oanga tershad Singh v. Ishri Pershad Singh 

(2) again tbe precise point wbp not raised 
in the pleadings nor in the issues framed 
at the trial but arose incidentally in connec¬ 
tion with an issue framed relating to limita¬ 
tion. Id both those oases an application to 



INDIAN OASES, 


Val. LXVIII] 

BAIJNATH HUGH t>. BRIJRAJ KOtR. 

remand the ease for farther evidence was 
rejected. In the present ease both in the 
pleadings and in the issues framed before 
the trial the validity of the dotnment of 
1917 was challenged and it was for the 
respondents, as plaintiffs, to satisfy the 
Conrt as to its validity. At an eariy stage 
of the trial during the cross-ex imination of 
the plaintiffs’ fathar-in law, who was their 
first witres'*, questions were asked as to 
whether the attesting witnesses were present 
fo give evidence. Tt was admitted that 
they vvere not and no attempt was afterwards 
made to procure their attendance. After 
the evidence dosed it would certa.nly have 
been open to the appellants’ Pleader to 
have atgued that the document was not 
properly attested and, therefore, invalid. . It 
is true there was no argament ODthe question 
before the Trial Court but neither was there 
in Shamu Patter's case (1) and the mere fao$ 
that the Trial Court did not itself decide 
this point does not preclude us from doing 
so. 1 had some doubt during the argament 
as to whether we should remand the case 
to the Court of the Subordinate Judge 
framing an is^ue for h’m to determine upon 
farther evidence. n my opinion it would 
be useless for us to do so. Tne attestation 
of the witnesses purports to be on the ad* 
mission of the executant and even should 
one or more of the attesting witnesses be 
called and depo«-« that the document was 
executed in their presence such evidenoe 
would be open to the gravest susp'cioo in 
face of the dooumont itself. The attestation 
of a witness on the acknowledgment or 
admission of the executant cf the document 
iB permissible io < he case of Wills and the 
expression is well understood in this country. 
It is hardly conceivable that those whose 
interest it is to get the dooument attested 
would take the signatures of witnesses upon 
the acknowledgment of the executant only 
if the witnesses had in fact been present at 
its execution. The respondents, whose atten- 
t i >n was called to the absence of the attesting 
•witnesses, had every opporlunity of proving, 
i* they conld have proved it, that the docu¬ 
ment which purported to be attested merely 
on the admission of the executant was in fact 
signed by the exeoutant in the presence of 
I’ta witnesses. They have refrained from 
giving evidence upon this essential poiat in 
the oase and, in my opinion, should not 



now be allowed to endeavour to prove a 
case which is in conflict with the document 
itself. 

A further point was taken on behalf of 
the appellants which, in view of the findings 
arrived at, it is not necessary to decide, viz , 
that the deed of gift of 1908 was not void 
but voidable only and must be treated as 
valid until set aside in a suit properly framed 
for that purpose. If the gift were merely 
voidable it could only be ee$ aside at the 
option of Bhagela Kuer and she could not 
transfer her right to sue for this purpose. 
The point was argued before us and I may 
state my opinion upon it shortly. Section 
19 of the Contract Act was relied on. That 
seotion provides that when consent to an 
agreement is caused by coercion, fraud or 
misrepresentation the agreement is a contraofc 
voidable at the option of the party whore 
consent was eo caused and by seotion 126 
of the Transfer of Property Act it is 
provided that a gift may also be revoked 
in any of the oases * save odo of failnre of 
oonsiderat r on ” in whioh, if ifc were a 
contract, it might be resc : nded. 1 agree 
that if this we-e a voidable contract and 
not void i binit'o it wculd have t> be set 
aside before a dd ifc for possession could be 
maintained, andfuifcLe: that Bhagela Kuer 
could nob transfer the mere right to sue 
but the answer to the appellants’ argument 
appears to me to be that, if the facts alleged 
by the respondents should be made cut, 
there was never any consent at all to the 
gift within the meaning of section 19 of 
the Indian Contract Act, and although Bhagela 
Kuer may have permitted her signature to 
be written on the d moment in question she 
never in fait consented thereto. This, I think, 
is the effect of the well known rule laid down 
in Foster v. Machinnon (4,). 

Although, in my opinion, this point should 
be decided against tbe appellants it follows 
on the earlier findings arrived at that tbe 
appeal should be allowed, the judgment and 
decree of tbe Officiating Subordinate Judge 
should be set aside, and the suit dismissed 
withoosts, here and in the Court below. 

Mullicx, J.— I agree. 


'T* ^ Appeal dismissed. 

887; 17 W. R 4 llb5.' ^ ^ ^ ^ °’ P ' ^ “° L ‘ 
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NAGPUR JUDICIAL COMM SSIONER’S 

COURT. 

bico>D Civil Apphail No. 573 of 1921. 

July 31, 1922. 

Present:— Mr Batfcar, J. C. 

Lala BEHARI L^L — Pl-iutiff 

— Apfellant 
versus 

Mutammat AOHRAJ KUNWAR— 
Defendant— Rfspondent. 

Hindu Law -Concubine—Right of residence — Main¬ 
tenance, 

Under the Ilindu Law, the concubine of a deceased 
Hindu has no right of residence in a co-parcenary 
house, but the person ; who succeeds to the 
house is bound to maintain her, the amount of 
the maintenance being a charge upon the house. 

Appeal against a decree of the District 
Judge, Hoshangabad, dated the 2Jth Jnly 
1921 in Civil Appeal No. 54 of 1921. 

Mr. Q. L Subhed\r , for the Appellant. 

Mr. J. 'ten, f >r the Respondent. 

JUDGMENT,—In this cas3 the plaiatiff 
has Bocoeedel as heir to a house that was 
purchased by hia ooain, the deceased 
Ramcharanlal. At the time of Ramoharunlal’s 
death the defendant-respondent, Musammat 
Aobraj Kunwar, was living in the house. She 
is Dot the widow of Ramcharanlal but his 
concubine, and it has been found that she 
has been for many year) big coniubine and 
was hii permanent ojnsubhe at the tun 
of bis death. 

The plaintiff sues to eject the defendant 
from the bouGe The First 0 .urt decreed 
that the plaintiff was entitled to inherit 
the bouse but c>n 11 not eject the defendant 
dcriDg her lifetime as she wa3 entitled to 
maintenaroe and residence in the house. 
This decree was confirmed in appeal by the 
District Judge, 

The plaintiff in appeal does not deny the 
defendant’s right to mainterano to the 
extent of the properly inherited by him 
from Ramcharanlal, eo that the question as 
to whether or not, in these Provinces, the 
deferdant.es a permanent coicu’oinp, is 
entitled to maintenance does not arise in 
this appeal. The appellant, bcwover, dis¬ 
putes the right of the defendant to be 
kept as the sole resident or resident of 
the h( uee. No oase has been shown to me 
by the learned Pleader for the respondent 
in which a corcnbine has been given the 
full rights of residence which ere allowed 
to a Hindu widow in a ic-pamn&ry to 
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reside in the family house. The case ap> 
pears to be on all fours with the ease re¬ 
ported in Ningareddi v. Lakshmaxoa (l) 
and V*andavandas Bamdatv. Yamuna Bax (2). 
It was belt there that a conoubine has 
no right of residence in the house, as the 
person who bad succeeded to the house 
was bound to maintain tb9 woman to the 
extent of the property he received by 
inheritance it was ordered that, before be 
was giveu possession, pr vi’ion should be 
made for her maintenance. A similar 
course may be adopted in this case. 
During Ramcbaranlsl’s lifetime hie onniu 
bine could not have occupied the whole of 
his house and it oaunot, therefore, ba said 
that her right of maintenance corresponds 
to the foil value of the house. There is 
no finding and there has been no irqniry 
as to what amount of maintenance she is 
entitled to. This irquiry should now be 
made, the amount of her maintenance should 
be fixed and should be made a charge 
upon the bruie. Oo th»'s being done, the 
plaintiff should be given a decree for pos- 
sesEion of the house subject to the above 
charge. The parties will bear their own 
coats in this Court. 

w. c. a. Order accordingly . 

(1)26 B. 163. 3 Born. L. R. 647. 

12) 12 B. H. C. R, 229. 


PATNA HIGH COURT. 

Fibsi Civil Appeals No*. 242 amd 233 cf 1919. 

August 3, 1922, 

Present Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. R. Moll'ck, Kt. 
Maharaja KESHO PRASAD SiNGH 
BAHADUR— Plaimipp—Appellant 

venue 

CHANDRIKA PRASAD SINGH 

AND OTHERS—DuFRNDiNTK—R*SPO>iDSNT*. 
Hindu Law — Widow — Alienation, validity of—Rever¬ 
sionary heir, rights of—Consent of immediate rever¬ 
sioner—More remote reversioners, right of, to impugn 
alienation—Inaction of reversioner, effect of—Gift by 
Hindu widow, validity of, against reversioner — Zar- 
penhgi —Lease $r mortgage. 

A. sale or mortgage by a Hindu widow which 
porjrc.rtB to pass or hypothecate the abtolote title 
is uilid agairst eveiycne except the reveisioners and 
ulus the uvciMCLeis elect to treat it as a 
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nullity it subsists as against every one else. [p. 398, 

A Hindu widow is not a tenant for life, but is 
owner of her husband’s property subject to certain 
restrictions on alienation and subjeot to its devolving 
upon her husband's heirs upon her death. But she 
may alienate it subject to certain conditions being 
complied with Her alienation is not, therefore, 
absolutely void, but it is prima facie voidable at the 
election of the reversionary heir. He may think 
fit to affirm it, or he may, at his pleasure, treat it as 
a nullity without the intervention of any Court, and 
he shows his election to do the latter by commenc¬ 
ing an notion to recover pospession of the property. 

rp? 898, col- 2;p 399, col 1.] 

The consent of the immediate reversioner to a gift 
by a Hindu widow does not bar the right of a more 
remote reversioner to challenge the transaction, 
fn. 899, cols. 1 & 2.] 

Bakktawar v. Bhagwana, 5 Jnd. Cas. 270: 32 A. 178; 
7 A. L. J. 12 ‘, Ramphal Rai v. Tula Kuari, 6 A. 116; 
A W. N. M883 24*; 3 Ind Dec <n. s. 7o7 , Bajrangi 
ftinah v Manokarnika Bokhth Singh, 30 A. lj 9 Bom. 
L R 1348; 12 C. W. N. 74; 17 M. L. J. 605; 6 0. I,. J. 
766; B A. L. J 1j I. A. 5; 3 M. L, T, 1; 11 0. C. 78 

(p. (V, referred to. 

A gift of the whole of her husband s property 
made by a Hindu widow, not challenged by the 
reversioners during her lifetime and acquiesced in 
by those who would take a vested interest after her 
death, can be challenged by the reversioners alone 
and by no one else. If they choose not to challenge 
, it and the donee remains in possession under a 
■ claim of right for 12 years, he will acquire an 
| indefeasible title even against the reversioners, [p. 
399, col. 2t p 4 0, col. l.T 

In considering the va idity, as against the rever- 
sioner, of a gift by a Hindu widow, the true view iB 
that it is not binding upon him and he can elect to 
treat it as a nullity and sue for possession at any time 
within 12 years of his interest becoming vested with- 
out first suing to have the gift set aside, notwithstand- 
ing Art. 91 of the 1 imitation Act. He may,on the 
other hand, elect to treat it as valid but no third 
person can claim this option or set up the plea that 
such a gift is void merely bscause it may have been 
but was not sotrsated by the reversioner [p. 400, 
col. 1.] 

In determining whether a zarpeshgi is a lease or a 
mortgage, the test is whether there is a secured 
debt and a right to redeem, if there is, the transaction 
has the essential characteristics of a mortgage, other¬ 
wise it is a lease, [p. 400, col. 2.] 

Appeal from a decision of the Subordinate 
Judge. Shababad. 

Mecers. K . Sakai and N . N. Finka , for the 
Appellant 

Mettra. 8. M ■ Mullick, H. Sakai , 8. 
Saran and 8% S. Lal t for the Respondents. 

JUDGMENT. 

MiLLtc, C. J.—These appeals arise out 

of two sui.8 , lumbered 3 aDd 8 of 191#, 
whi«h were tried before the Sob rdirate 
Judge of Siahabad. They were instituted 
by Ihe appellant, mi plaintiff, claiming to 


redeem two turpeskgi mortgages or leases of 
Mauza* Singbanpura and Magazpora respec¬ 
tively of which be claims to be proprietor to the 
extent of two-tbirdc of the interest. The pro¬ 
prietors of the other one third share are 
soma of the de'endants in the suit. Amongst 
the defendants are also the representatives 
of the original zarpethgidars who have acquir¬ 
ed their interest either by survivorship or 
pursbase from those interested. The villages 
in question formerly belonged to Sheo Dayal 
Singh who died childless many years ago 
leaving two widows who succeeded fco his 
estate. The elder of the fwo died in 1872 
leaving the younger, Bahuria Rikeb\ Kuer, 
in tola possession of the estate. On the 
1 tb October 1&75 Rikeba Kuer executed 
a deed of gift of the two villages in question, 
together with other property formerly be¬ 
longing to her husband, in favour of theo 
Lochan Singh, a relative of her deceased 
husband who had lived with, and been 
brought up by her since infancy. The plain- 
tifl’s interest in the two-thirds share of 
the two villages io question is derived by 
purchass from Sheo L?cban Sirgh under a 
deed of sale dated the 11th April 18JO. The 
gif« by Rikeba Kuer to Sheo Lochan appears 
to have been made with the sanction end 
approvel of most, if not all, of the members 
of the family. It is further ifcated in 
the plaint and in the verbal evidence that 
two of the three reversioners of Sheo Dayal 
Singh, nanely, Thabur Dayal Singh and 
Raj Nath Singh, executed a deed ofrelin- 
qu sbmeDt of their shares of the inheritance 
in favour of Sheo List an in the year 1877 
during the widow’s lifetime. This deed, 
however, was net prodaifd and was not 
&trictly proved. However that may be, it 
is not disputed that from the time when 
Rikeba made the gift in 1877 np to the 
present moment, neither of the two rever- 
aioners named whose interest vested on 
Rikeba Kuer’s death in 1880 has made 
any attempt to dispossess Sbeo Lochan or 
the plainff who claims through him, and it 
is too late now to question the validity of 
the gift to Sheo Lcchan fco the extent of the 
two-thirds share in the estate. 

The ibird reversioners, however, Sabeb 
Singh, ii dieted upon eLforciog his rght 
to a third share in the property and for 
this purpese brought a Suit against. Sheo 
Lochan for possession of hig third ahara 
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together with mesne profits whieh was 
fioally determined in his favour on appeal 
to His Majesty in Oonncil. The decree 
bo obtained by Sabeb Singh was eventually 
exeouted by h*s grandsons, Luahmi Prasad 
Singh and Ohandrika Prasad Singb, after his 
death and they obtained possession of the res¬ 
pective properties awarded to them under the 
deeree. The two villages mentioned were, 
however, subject to the zirpeshgi mor'gigee 
nr leases, the subjesl of this suit. These 
tnrve&hgis had in fast been in expanse sir.se 

1873, that is before the gift of 1875 to Sheo 
LishaD, and were granted by Rikeba Kuer to 
tbe earpeshgidan. Accordingly the gift to Sheo 
Lochan in 1875 wai subject to these zerpesh- 
gis as elm is the plaintiff's interest drivel 
from Sheo Lochan. That relating to Singhan- 
pura is dated the 8th July lt>73 and was 
granted to L*1 B>'s-»eiwar Dayal, Jaiprakaah 
Lai aod Beni Prasad whoFe grandsons now 
represent them, bsing the defendants Nos. 5 
to 9 in Suit No. 2 of 1919, ods of 
those now under appeal. It resides that 
the exesutant has let out in iferi to 
the zarpeshgidan at the auncal rental of 
R q . ^83 the entire 1C anoes of Minza 
Singhanpuia for a term of 9 year* from 1284 
to 1289 P. (corresponding to 1873 to 1882) 
aod that she has taken fro n the lessees 
Rs. 3,701 bearing interest at 1 per cant, 
per month, and it proves that, tbe zarreth- 
gidart should deloct from the annual rrnfc 
Rs. 444 on account of interest on the zar - 
peshgi and r*ay the bahnse, Rs. 39, to the 
execu ant her heirs and representatives, ifc 
provides also that the executant shall not 
pay off tb e tar peshgi for 9 years, the terms 
fixed for the lease, and if she fails to pay 
the tarpeihgi in one lump sam b? the end 
of the terms the i.ara settlement shall s'and 
good and rermin in fores as ifc is and when 
she shall pay off the zarpethgi by the end 
of Joyth in any year tha iari shall be 
sancelled. 

Thit relating to Maguziura was of similar 
import. It is dated tbe 30th June 1873 and 
related to Magizpnra and one other village 
called Gharbair. The r.u*al ij th 19 cise 
was Rs. 852 and the terra was for 15 years 
from 128 t to 1295 F. Tbe terpeshgi money 
advanced was Rs. r>,750 a^d the interes*. at l 
per cent. per month amounting to Rs. 810 wai 
to be dedastei from thereat by the zirpesk- 
gidart and tbe balance of Rs. 42 was to bs paid 


annually to tbe executant. The zarpethgi. 
dare in this case were Tbakur Singh, Dsbi 
Dayal SiDgh and Sham Behari Singh, who 
are now represented by their attendants, 
the defandants Nos. 4 to 11 in S tit No. 8 
of 1919, the defendants Nit. 1 to 3 in 
that suit being purchasers from tha other 
defendants. 

After obtaining their decree in the Privy 

Ooumil and after the death of Sah«b Singh 
hi 3 grandsons, Lath mi Prasad and Ohandrika 
Prasad Singh, aDo instituted snitj against 
the zarpvhgidart of both villages for a deolara- 
tion that the tarpeihgis were not binding 
upon their grandfather, Suheb Siogb, to the 
extent of his one-third share and for posses¬ 
sion and me»ns profits. In these suits they 
were suocsssful and gut the tarpnhgis annul- 
led as to their third share and ob^ined pos- 
session in or absut the year l-<94. In 
1898 they also acquired the remaining two- 
thirds interest in the tarpeshgi of Magazpura 
at a sale in execution.of a decree against 
the zarpes^gidart. It ,* 8 farther tbe ease of 
the plaintiff that Lachmi and Ohandrika 
alsi acquired on*, of the remaining two- 
thirds share in the zarpeshgi of Singbacoura 
the interosfc of Beni Prasad, one of the 
zarpeshgidars, from hie grandson and repre¬ 
sentative Ambiku Prasad, the defendant 
No. 9 in Suit No. 3. This U denied by 
the defendants Nos. I to 3. Lacbmi Prasad 
Singh died before tbe present suits were 
instituted but Ohandrika, the defendant No. 

1 in buth suits and the defendants Nos. 2 
and 3 in both soits, with whom he was 
joint io estate, are his legal representatives. 
Ifc would appear, therefore, that ihe whole 
body of tarpeshgidart are represented a 9 de¬ 
fendants in the suits whether the interest 
of Beni Prasad Singh was transferred to 
Lashmi and Ohandrika or not, the repre¬ 
sentatives of the other earpeshgidart , Lai 
Bisweswar Dayal and Lai Jaiprakash Lalla 
beiDg the defendants Nos. 4 to 7 in Suit 
No. 3. Ifc was sontended, however, by the 
defendants Nos. 1 to 3 that Beni Prasad's 
interest in Singbanpura was pnrshased by 
one Janki Prasad Singh and that as he is 
not a party the suit for redemption is 
bad for non-joinder. Janki is admittedly a 
near relation of Ohandrika, the first defend¬ 
ant, and ifc is suggested that if Beni Prasad's 
share was purchased in the nams of Jauki 
it was a hewni transition on behalf of 
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Ohandrika and bis co sharers. The only 
point about whieh we can be certain is that 
Ohandrika has baen in possession all along. 
No document has been produced showing the 
alleged sale. Verbal evidence as to the 
sale is conflicting and unsatisactory on both 
sides and it is impossible to say whether 
Beni Parasad’s interest has b8en transferred 
at all. The probabilities point in favour of 
the plaintiff’s vereiou as the defendant 
Ohandrika has been in possession. It is 
unneiessary to decide this point bsciuse 
it is clear that for much more than 12 
years before the suit was instituted the 
defendants Nos. 1 to 3 have been in posses¬ 
sion of Beni Prasad’s interest which was 
that of a zarpiahgidar and have acquired an 
indefeasible title thereto. They must accord- 
ingly be regarded as such, 

The learned Subordinate Judge who tried 
the suit dismissed it upon various grounds. 
He considered that the tarpethgi deeds having 
been declared, by a Court of competent 
jurisdiction, invalid as against the reversioner, 
Saheb S ngh, as they were executed by 
Rikeba Kaer without legal necessity, they 
must be considered invalid for all purposes. 
He further held, by a chain of reasoning, 
which I am nnable to follow, that the 
conveyance to the plaintiff by Sheo Lotban 
in 1690 of the two-thirds interest in the 
Mauzas did not convey the right to redeem 
the mortgages. The deed purports to trans¬ 
fer “all zemindari rights appertaining to the 
said mahals , save and except those prohi¬ 
bited by Government, and all arrears due 
from tenants and ticcadars of the sail 
mahals up to this day, together with the 
decrees passed by the Court, the haiht 
lands, orchards and houses purchased at 
auction-sale by me (the vendor) in satisfac¬ 
tion of my decrees, as also the honses and 
orchards situate in the said mahals , etc. etc., as 
per boundaries given below.” The learned 
Judge apparently interpreted the words 
'and all arrears due from tenants and 
ticcadars of the said mahals up to this day” 
as beiDg governed by the words “save and 
except” which from the context would not 
appear to be jastifisd, bat even assuming the 
arrears of rent, etc.,from tenants aud ticca Ian 
up to the date of sale were excluded I am 
unable to follow his reason for holding 
that the right of redemption would not 
pass with the proprietary interest to the 


purchaser. The learned Judge said that 
the words quoted were a clear indication 
that the right now claimed was never 
meant to be ocnveyed. He farther consider¬ 
ed that the conveyance to the plaintiff by 
Sheo Lochan was a sham transaction. He 
based this conclusion upon certain remarks 
appearing in a judgment of the District 
Judge of Shahabad in 1895 in which the 
present plaintiff was appellant and one Nand 
Lai Saha, a creditor of Sheo Lochan, who 
held a decree against the latter at the date 
of the sale, was the respondent. The ques¬ 
tion for decision was apparently whether 
the sale to the Maharaja who had under¬ 
taken to pay off Sheo Locban’s creditors out 
of the purchase money, the bulk of which 
wa 9 retained for that purpose, had under¬ 
taken to pay Nand Lai Sabo, and, if not, 
whether the sale was made to defeat Sheo 
Loohan’s creditors. It was found in that 
case that Nand Lai had an express promise 
from the Maharaja to pay cff his debt and 
apparently bad taken no steps to execute 
his decree at the time of the 
purchase and further that the purchase 
was not made in good faith. If I have 
rightly appreciated that judgment it was 
based upon an estoppel arising from the 
conduct of the Maharaja which induced 
Nand Lai to forego the enforcement of his 
decree against the estate of Sheo Lochan 
in course of transfer, with an alternative 
finding that if the creditors were defeated 
the purchase was not in good faith. There 
are no facts proved, however, in the present 
case upon which such a finding can be 
arrived at, nor would it be open to the 
respondent-3 to raise such a plea. These 
matters, however, need not be discussed 
farther, as the learned Vakil for the res¬ 
pondents admits that he cannot support 
the judgment on the ground that the sale 
by Sbeo Lochan to the appellant was to 
defeat creditors or that the eonvoyauoo 
did not pass the right of redemption of the 
zarpeshyi. It is contended, however, that 
the gift to Sheo Lochan himself by Rikeba 
Kaer passed no interest continning beyond 
the lifetime of that lady. This question 
will be considered presently. 

The learned Judge aleo found that the 
zarpeshgis were not mortgages but leases 
and that the most that could be claimed 
against the lessee* would be threw yours’ rent, 
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He did not consider the terms npon whiih 
th« leases could be redeemed but his previous 
findings made this unnecpssary, He also 
thought that Suit No. 3 relating toSinghaa- 
pura was bad for non joinder o? Janki, to 
whom reference has already been made. 
He fell into an extraordinary error io thie 
respect. He said Exhibit E shows that 
one Janki purchased certain earpethgi 
interest in 1898. The plaintiff cannot 
under the law (section 66, Oivil Procedure 
Code) be allowed to assert that this Court- 
sale was farzi and the real beneficiaries 
were the defendants Nos. 1 to 3,” Exhibit 
B. is a serfcified cooy of a sale oer 
tifisate of the tarpeshgi interest not in 
Signhanpura but in Magazoara which was 
purchased by Ohandrika Prasad Singh, the 
defendant No. 1 in execution of a dsc r ee 
held by him against the dessedants of the 
original tarpeshgidar. I Q addition to the 
signature of the Subordinate Judge the 
certificate also bears the signature of the 
iheristidit of the Court which granted 
it aDd hie name happens to be Janki 
Stnha. The learned Judge apparently 
mistook this for the name of the purchaser. 
He seems to have misapprehended at the 
same time both the meaning of the 
certificate and the slope of section 65 of 
the Civil Procedure Code. 

The respondents place little or no reliance 
upon the reasons given by the learned 
Subordinate Judge for his findings but 
sontend that the tonolusions arrived at 
oan be supported upon other grounds. 
Their first contention is that Suit No. 3 
of 19A9 relating to Singhanpura is bad 
for defeat of parties. They sontend that the 
defendants Noa, 1 to 3 never purchased the 
interest of Beni Prasad, one of the earpesh- 
gidars, from his grandson, the defendant 
No. 9 in that suit, but that one Janki 
Singh, not the sherithtadar of the Snbordi. 
nate Judge of Arrab, but another person 
of the same or a similar name, wai the 
real purchaser. The evidence of this 
transaction is altogether unsatisfactory and 
•annot ba accepted and, in my opinion, 
does not prove that Janki wae the purchas¬ 
er. It is admitted, however, that Janki, 
if indeed he purchased, never got possession 
of the purchased property but that 
Ohandrika, the first defendant, and bisco- 

(barer, the second and third defendants, 


took and retained possession of this share, 
They were well aware of the tarpethgi, 
as they themselves had it sst aside as to 
the third share of whioh they were 
proprietors through their ancestor, tfablab 
Singh. They have admittedly collected the 
recti ever sinca in the capacity of car- 
piihgtdiri. It was faintly suggested io 
the coaree of argument that their posses¬ 
sion was adverse to that of the plaintiff 
but there is nothing to Bhow that they 
ever asserted a right as proprietors which 
would be adverse to that of the plaintiff 
and ths right they have acquired either 
by parchase or long possession mist be 
treated as that of tarpethgidjrs. I have 
already stated that, in my opinion, the 
defendants Nos. 1 to 3 have acquired the 
taroeshgi rights in Beni Prasad’s share 
and the suit p, therefore, not bad for defeot 
of parties. 

It is next contended by the respondents 
that the interest of the plaintiff’s vendor, 
Sbeo Lochao, although valid daring the 
lifetime of Rikeba Kuer, terminated on 
the death of that lady, notwithstanding 
that the reversioners of the two thirds 
share have never, from the year 1880 when 
Rikeba Kuer died np to the present, 
elected to treat the transfer as , void, II 
is not disputed that a sale or mortgage 
by Hindu widow which purports to pass 
or hypothecate the absolute title is valid 
agaiact every one exospt the reverstoaers 
and that unless the reversioner elect to 
treat it as a nullity it subsists as against 
everyone els9. In the present casa the 
gift as to the two-third share was never 
challenged by the reversioners interested in 
that share. It is argaed, however, that 
a gift stands on a diffsrent footing 
from a sale or mortgage and oirfcain 
authorities have beeu relied on ia sup oori 
of this contention, The general rale is 
clearly laid down by Lord Qavey in 
delivering the judgment of the Judicial 
Committee in Bioy Qopal Mukerjii, Kruhna 
Mahithi Debi (1). A Hindu wilow is not 
a tenant for life, bat i* owaer of her 
husband’s property subjeot to certain res¬ 
trictions on alienation and subject to its 

(l) 31 C. 329; U C. W. N. 421; 6 C. L. J. 321 9 
Bom. L R. 532; 2 M. U T. 132; 17 M, h. J. 15 k; 4 A, 

L. J. 323; 311. A. 87 (P, C.). 
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devolving upon her husband’s heirs upon 
her death. Bat she may alienate it subject 
to certain conditions being complied with. 
Her alienation is not, therefore, absolutely 
void, bat it is puma facie voidable at the 
eleotion of the reversionary heir. He may 
think fit to affirm it, or he may, at hie pleasare, 
treat it as a nallity without the intervention 
of any Court, and he shows his eleotion to 
do the latter by commencing an action to 
recover possession of the property. The 
alienation in qusstion in that case was an 
ijara lease but there is no:h-ng in the 
juigmen’ to suggest that any other form 
of alienation would not come within the 
doctrine applied, aod it is diffimlt to see 
upon what principle a distinctio 1 can be 
drawn between a gift and any other form 
of transfer. 

In Bakhtawar v. Bhagivana (2), which 
was relied on by the respondents, the 
qaestion for decision was whether a gift 
made by a Hilda widow with the cinsect 
of the immeliate reversioner coaid be 
impeached by a more remo e reversioner. 
The High Court at Allaiabad held chat io 
could. They drew a di<oinc.oa between a 
gift and other forms of alienation a 1 d held 
that the earlier decision of the Fall Becch 
of the Allahabad H<gh Court in Bamphal 
Rat v, Tula Kuari (3), had cot been over¬ 
ruled by the decision of the Judiciil 
Committee in Bajrangi Singh v, Mawkirnika 
Ba<hsh Singh (4), The restrictions on aliena¬ 
tion hid down by the Fall Bdnch of ihe 
Allahabad High Court in Ramphal Rai v. 
Tula Kuari (3), had been dissented from 
by their LorJships in tie cane last men¬ 
tioned. It is unnecessary, however, to 
express an opinion upon the authority of 
the two oases dec-ded by the Allahabad 
High Court, for, assuming that they were 
rightly deoided, they go no further thaa 
this that the consent of the imm-dase 
reversioner to a gift by a Hindu widiw 
does not bar tha right of a more remote 
reversioner to challenge tha transaction. 
They do not affird any authority for the 

(2) 5 Ind. Cua, 270; 32 A. 176; 7 A. L. J. 121. 

(3) 6 A. 116; A. VV. N. (18*3) ^ A3. 3 lad. Deo. 
(n. 3.i 707. 

(4) 30 A. 1; 9 Rom L. R, 1343; 12 C. W. N. 74; 17 
M, U J. 6J5;6 C. U. J. 766; 5 A. L. J. 1; 35 I. A. 1: 
8 AI. L. T, I; U 0. C. 78, (P. C.).f 


proposition now contended for that such a 
gift is void beyond the lifetime of the 
widow even if it remains unchallenged by 
any of the reversioners during her life¬ 
time or after her death. In the later case 
of Abdulla v. Ram Lai (5) decided in 
1911 the ruling in Bajrangi Singh v. Mono 
karnika BMah Singh (4), was again dia 
cussed by the Allahabad High Court. The 
view there taken was that the oonsent of 
the immediate reversioners to an alienation 
by a Hindu widow was merely evidence 
from which legal necessity aonld be pre¬ 
sumed, aod unleaa rebuttel it would bind 
the more remote reversioners. The consent 
raising such a presomptioo must n°c9cs%rily 
be limited to traDs f ers for consideration. 
It coaid not be extended to gif s where 
there was no room for the theory of legal 
necessity. This also was the View expressed 
by the Bombay High Court in 1909 in the 
case of Ft lu Appa Nalwide v. Babaji Naru 
Mang (6). Tne whole suojset of the powers 
of a Hioda widow to deal with her deceas¬ 
ed husband's property was discassed by 
their Lordships of the Judicial Committee 
in 19 8 in the case of Rangasami Gounden 
v. Nachiippa Qounden (7), and the result 
of the decided o*se.s was there eummarisad. 
A d stinction is drawn batween a surrender 
of the widow’s interest in the whole estate 
in favour of the nearest reversionar, where 
the qaestion of necessity does not fall to 
be considered, and the case of an alienation 
of the whole or a part of the estate where 
the consent of such reversioners as might 
fairly be expected to be interested to dis¬ 
pute the transaction will afford presumptive 
proof of ita validity. None of the meases, 
however, in my opinion, form a gaide to 
the determination of the exact qaestion 
we are now called apon to decide. It is 
not a qaestion between presumptive and 
remote reversioners. The qaestion is, 
whether a gift of the whole of ber hus¬ 
band’s property male by a Hindu widow, 
not challenged by the reversioners daring 
her lifetime and aeqaiesoed in by those who 

woald take a vested interest after her death 

(5) 12 Ind. Cas, 601; 34 A. 129; 8 A. L. J. 1318. 

(6i 4 Ind. Cud. 5S4: 11 Horn. L. R. 12)1; 34 13. 165. 

(7 1 50 ind Jas. 40 j. 42 M. 523; 36 M. L. J 491; 
17 A. L. J. ->36 29 C. i>. J. 539 2! Bom. L. R. 641) 
23 0 W. N. 777; iiOlOj jl. W. N. 262; 26 M. U T. 5: 
10 L. W. 105; 46 I. A. 72 (P. C.). 
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•an ba challenged by any onaelss. In my 
opinion, there can ba only one answer to 
this question. It ia the reversioners and 
the reversioners alone who tan dispute the 
giffc t If they thoose to allow the property 
to which they ara entitled, to remain in 
the possession of the donee that ia their 
affair and no one else can object. If the 
donee remaine in possession under aeliim 
of a right for 12 years he will acquire 
an indefeasible title even against th 9 
reversioner. There are certain cases, how¬ 
ever, whiih have been drawa to oar atten 
tion where expressions have been need to 
the effeot that a gift by a Hindu widow 
is void and not merely voidable on her 
death. Nabakrishna Boy v. Hem Lai Roy 

(8) , is an instance amongst others which 
need not be discussed in detail in wbioh 
such expressions ociur. In all thos9 oases 
the question was one of the rights of 
reversioners and in most of them the point 
arose in connection with limitation where 
it was contended tha* the alienation must 
Brat be set aside before the reversioner 
onld sue for possession. Such expressions 
must be regarded in connection with the 
context and the sabjeot-matter of toe suit. 
It is, in a sense, permissible, though 
perhaps not strictly accurate, to say that 
the gift is void when considering its 
validity as against the reversioner. He 
may treat it as a nullity and need not 
sue to have it set aside before claiming 
possession. The true view appears to be 
that it is not binding upon him and he 
can elect to treat it as a nullity and sae 
for possession at any time within 12 years 
of his interest becoming vested without 
first suing to have it set aside notwith¬ 
standing Art. 91 of the Limitation Act. 
He may, on the other hand, elect to 
reat it as valid but no third person can 

claim this option or set up the plea that 
such a gift ia void merely because it may 
have been but was not so treated by the 
reversioner. The judgment of the Calcutta 
High Court in Kishori Pal v. Bhushai Bhuiya 

(9) is, 1 think, an authority for this view. 
In my opinion the respondents’ plea that 
the gift was void cannot be supported. 

The next question to be determined is, 
whether ths zarpeshgit which .it is sought 

(3) 2 0. L.J. 144. 

(91 3 I ml. Cm;. 78; 14 U. W, H. 100, 


to radesm ara mortgages or leases. Certain 
oases have been cited during the argument 
upon this question. I do not propose to go 
through them in detail. I think the result 
of the authorities as well as of the text 
books is that the teat in such oases must 
ba whether there is a sscared debt and a 
right of redemption. In a tarpeshgi lease 
properly so oalleJ there is an advance to 
the lessor in consideration of which the 
lease) is given possession of the land for 
a term during which he recoups himself 
for the eum advanced and interest out of 
the profits of the land of wh ch he is put 
in possession. There is no que3tioo of 
redemption upon paying ctt; an advanoe. 
The lease terminates at the expiration of 
the term and the lessor may re-eater as 
on the termination on any other lease. 
Ths re-entry dots Dot depond upon the 
re-payment of the advance nor can the 
property be held after toe defiermioa ioo 
of the lease to secure re piymeot as the»e 
is nothing to re pay. Toe transaction is 
really one in which rent is paid in a lamp 
sum in advance instead of by instalments 
during the term. Where, however, the 
interest created in the lessee continues 
after the expiration of the term until the 
advance, which is essentially a loan and 
not an advance of rent, is re-paid, the 
transaction, in my opinion, has the essential 
characteristics of a mortgage. It is the 
mortgage of a leasehold interest in the 
land and can be redeemed by the mort¬ 
gagee upon re-payment of the advanoe with 
interest, if any is due, upon the termination 
of the lease, or at aay time thereafter 
within the limitation period, just as in the 
case of any other mortgage, the leasehold 
interest in sueh a case being held as security 
for re-payment. 

In my opinion, the appeals should be 
allowed with costs here and in the Trial 
Court aui a deorea should ba passed in 
favour of the appellant doclaring him 
entitled to redeem the two-tbirds share of 
tha properties in suit upon payment of 
whatever may In fouud due up)n an aoiouot 
being taken between the parties. The su»ts 
will be remitted to the Uoart of the Sub¬ 
ordinate Judge of Arrab for the taking of 
the aciouot. 

ilULLicx, J,—I agree. 

W, 0, A. 


Appeals allowed, 
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LAHORE HIGH COURT. 

Criminal Appial No. 279 of 1921. 

June 17, 1921, 

Present:— Sir Stndi Lai, Kt., Chief 

Justiee, and Mr. Jastica Harrison. 

HAYAT AND ANOTHiR—OONVICTA— 

Appillapts 

versus 

EMPEROR— Rispondint. 

Confession by co-accused, value of—Co-accused not 
intending to implicate himself, 

A confession made by ono of several accused per¬ 
sons by which he does not intend to implicate him¬ 
self, although he actually does so, may be taken into 
account as against the accused making the con¬ 
fession, but should not be taken into account as 
against his co-accused, [p. 402, col. 1.] 

Appeal from an order of the Sessions 
Judge, Jhelum, dated the 31st Marsh 1921, 

Dr. Nand Lol , for the Appellants. 

Diwan Khalind-i Bam , R. S., Publis 

Prosecutor, for the Respondent, 


JUDGMENT.—Four men, Hayat, Habib, 
Nawab and Jafar, have been convicted of mur. 
dering Hazar on the night of the 29th Novem¬ 
ber 1920 and sentemed to death. They 
appeal and the sentences are also before ns 
for confirmation under eeation 374, Criminal 
Procedure Code. 

The story told is that the principal aconsed, 
Hayat, was betrothed to a girl Musammat 
Jeban Began), daughter of Muhammad, Lobar , 
(P. W. No. 7), she beiDg about 15 years of 
age and he 3o. He saw her in a most com¬ 
promising situation with Hazar, a young man 
of 18, and instead of taking aition at onoe he 
took counsel with his friends and on the 28th 
November he collected Fatta, approver, Jafar, 
Nawab and Habib at the house of Jafar, his 
brother; and arranged that Hazar was to be 
murdered at the Khajurwala well. On the 
following night Hayat left his house paying 
that be was going to see Muhammad, Lohar , 
who was ill. He arrived at Muhammad’s 
house with Hazar and left it shortly after- 
wards still with Hazar. They then sailed 
Fatta and went on to the Khajurwala well 
where they found the other three sonspirators 
already assembled. All five then fell npon 
Hazar, and Hayat sut bis throat and neck 
with a knife so that it hung to the body by 
two small pieses of skin only. He then 
paahed Hazar’s nose and out off hia penis, 

26 


t»uu mu uuuy was 




well. 








On the following morning Musammat Shar- 
fan (P. W* No, 6) t the widow of Hftzsr, told 
Musammat Sardaran (P. W. No. 8) that he 
had not returned, and they both went to' 
enquire at Muhammad’s house, They wdre : 
told that he had some the previous night with 
Hayat and bad left the hous 9 with him. 
They searsbed the village without success 
* and soon afterwards Jafar sailed them to the 
well where Hazar’s shoe and pogri were seen 

fbatiDgin the water. The ground near the well 

was stained with blood and showed signs of 
a body having been dragged to the well. The 
mutilated body was then recovered. A report' 
was made the same day by one Nadar, in' 
whish four barbers were Darned as beiDg 
saspestedof the murder. The fast that Hayat’ 
was the last man who had been seen with 
Hazir and that Jafar, his brother, had found’ 
the body turned the attention of the Polise 
to those aosused, and in the sourse of the 
investigation Hayat prodused a knife, Exhibit 1 
P. 4, from hia house, and a chadar was taken 
from his person. A chadar and a kurta were 
taken from Fatta aod a chadar from Habib, 
These with the knife and the parings of the, 
finger nails of the three men were all sent to 
the Imperial Seralogist. All the slothes and 
nails of Habib were found to be stained with 
human blood. A pardon was given to Fatta' 
and he has been prodused as an approver. 

It is felly established by the evidenoe of ' 
Muiammat Sardaran and Musammat Sharfan’ 
that the conduct of Hazar and Musimmat' 
Jehan Begam was highly suspisious and that-' 
hayat knew of it, and the motive for this 
brutal murder is, therefore, slearly establish- ; 
ed. I he statement of the approver has been r 
attested on-several grounds. It i 3 fc ru 

there are small dircrepancies but we do not* 

consider these of any importanse, and it ia 
also both trne and unfortunate that a whole 
month was allowed to elapoa between hia' 
offering to make a confession and a pardon ’ 
being given to him, and this ba, aose the 
Superintendent of Poli.e was awaiting » 
report from the Imperial Serologist Tn ' 
spite of the dissrepansies, which are m'ainh 
due to the approver’s trying to remember ton 
miish, and to his confusing what he had heard 
with what he had actually seen, we fh; i 

that hia statement is worthy of belief tv H ^ 

■».«u i. ra „b„.,'d 
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particulars against the individual accused, 
it may be treated as valuable evidence against 
them. 

So far as Hayat is concerned, in addition 
to the approver’s statement there are the 
damning faats that the last time Bazar was 
seen alive he was in company with Hayat and 
that they came together to Muhammad's 
house and left it together on the night of the 
murder. Though it is true that Muhammad 
tried to withdraw a part of this statement in 
the Sessions Court, he subsequently corrected 
himself and adhered to what he bad-original- 
ly said before the Committing Magistrate. 
It is proved that Hayat produced a knife, 
Exhibit P. 4, from his own hcuse, that his 
chadar was found' to be stained with human 
blood, and that b/h bad strongest motive for 
avenging hinmltj on Hszar. 

Tak’ng all there facts together, whish 
strongly sc r/oborate the approver’s statement, 
we are of opinion that it is proved beyond all 
manner of doubt that Hayat was ore cf the 
neural murderers, 


So far as Jafar and Nawab are concerned, 
apart from this retraced «onfes6ion of Habib, 
which is of prastisally no value as against 
them, there is no iorroboration beyond the 
statement of the witreis Barkhurdar. As 
explained above, we attach no value to it and 
the approver’s s'atement, therefore, stands 
unsorroborated in any material particular as 
against these two accused and we, therefore, 
accept their appeals and asquit them, 

We dismiss the appeals of and 

Habib and onfirm the sentences of death 
passed on them. 

Z* K# 

Appeal di(missel. 


As regards Habib, not cn*y his chada, but 
also the paring3 from his finger-nails were 
found to be stained with human blood. 
There is fcte statement of Barkhurdar 
(P, W, No. 5) that he saw Habib going 
towards tbe Khajurwala well on the night of 
the murder. We attach no importance to 
this statement as this witness was only die* 
covered at a very late stage cf tbe inveetiga- 
tion. There is, however, a very strong 
additional fiese of corroboration in tbe shape 
of a confession made by Habib on the 7th of 
December and subsequently retracted. In 
this he carefully avoided sayiug that he 
took any actual band in the murder but be 
did not state that he was one of the original 
conspirators and that be was present and saw 
tbe murder being committed without attempt¬ 
ing to interfere. We have not taken tnia 
confessicn into account against any of tbe 
co accused, inasmuch es Habib certainly did 
not intend to implicate himself though he 
actually did so. Against him, fcuwevar, the 
confession which we believe to have been 


PATNA HIGH COURT. 

Criminal Revision No. 251 of £22. 

May 23,1*22. 

F:c3ir,t Mr. Jos»ic8 Adami 

RAMKUMAR LAL— Applicant 

term* 

THAKUR OJHA— Opposite Pa^tt. 

Criminal Procedure Code (-lct V of 189 : 0 , 8 . 146 , 
proceedings under—Attachment of property by Deputy 
Magistrate—District Magistrate, jurisdiction of, o 
interfere—Pi ocedurc 

An order passed by a Deputy Magistrate in a 
proceeding under section 145 of the Criminal Proce¬ 
dure Code canDot be upset by the District Magistrate; 
the remedy iato move the High Court in revision^ or 
to go to the Civil Court for a decision of the claims 
of the parties, [p. 403, col, 1.] 


Voluntarily made may certainly be taken into Criminal revision against an order of 
account, and in ouropinion.it provides further the Deputy Commissioner, flaziribagb, 
valuable corroboration of the story tell by dated the iOth of March 1922. 

the approver. We find that it is fully proved 

that Habib aleo wa3 one of the actual Mr. B. 0, De, for the Applicant, 
jqutderorp, Mr, A, K, Roy, for the Opposite Party r 
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JUDGMENT.—This application ig direafced 
against an order of the learned Deputy Com* 
missioner of Hazaribagh, stating that unless a 
•ivil aaifc has been instituted by a certain date, 
the land which had bean atfcathed in pro¬ 
ceedings under section 145 would be released 
from attachment and made over to the seoond 
party in the proceedings. 

There was a dispute between the pro- 
pnetors of two neighbouring villages as to 
the possession of certain forest and jungle 
lands, and, as a breach of the peace was 
likely, proceedings under section 145 of the 
Criminal Procedure Code were drawn up. 
The result of those proiesdings was that 
the disputed jungle and forest lands were 
attachsd: that was on the 13ih June 1921. 
There is nothing on th3 record to show how 
the matter oame to the notice of the 
Deputy Commissioner, but, on the 27th 
January 1922, he directed that notices 
chould issue to the parties to the effect 
that the property would be released from 
attachment and mad6 over to the second 
party in accordance with the entry in the 
Settlement record. It seems that the Deputy 
Commissioner found that neither party was 
going to the Civil Court for a determination 
of .the dispats and he found that in ths 
Survey and Settlement operations, there was 
a dispute as to thi* sinie land under the 
provisions of section 40 of the Bengal Survey 

form of a village boundary dispute, 
an the As istant Supe inteudent of Surveys 
ouod that toe land lay in the village of 
o second party. This deoisiou had not 
sen apoealed against and the orders were 
made final under section 62 of the Surrey 

th° D 1800 l ^ 0 f a,ti °f that decisi *ii that 
e epaty Joaimissioaer proposes to release 
0 property from attachment in favoar of 
the second iarly. No*, I am afraid that 

e eputy Co omission <r has no jarndia* 
00 . o piss the order he contemplates 
passing t may ba that the aopliiation ha 3 
een ma e a ittle too e*rly to the Oonrt but 
it might just as Well be dealt with at 
once to save further trouble. An order 
passed ia proceeding an d er 80 3 -,nn 145 
cannot be af set by the M**istrve of a 
Distrct ; the remedy is to move this Court 
in revisi.n or to go to the Civil Court 
for a dec sion of the claims of the parties. 
The proceeding* und-r section l4o were 

pot taken by tho Deputy Commissioner and 


even if he hinuelf had originally passed 
the order for attachment, he would not be 
able to review hi3 order in the manner 
ia whiah he proposes to pais an order 
now. It is not necessary to say more than 
that. The notice issued by the Deputy 
Commissioner stating that, unless a civil 
suit be brought within a certain period, the 
lands would be released from attachment, 
cannot stand and should be cancelled. 


w. c, i. 


Older accordingly. 


LAHORE HIGH COURT. 
Criminal Appial No. 141 op 1920, 
March 11, 1920. 

Present :—Mr. Justice Scott-Smith and 
Mr. Justice Abdul Raoof. 

KADIR BAKHSH—OoNvicr - 

Appillint 

versus 

EMPEROR— RE3PONDiNr. 

Penal Code (Act XLV of 186 )J, s 800, Excep. (1)_ 

Grave and sadden provocation—Continuing ander 
influence of provocation—Act, whether must iminedi • 
ately follow provocation. 


Accused suspected his wife of being intimate 
with ouo if. and frequently remonstrated with, and 
warned her: one night accused and his wife were 
sleeping in the courtyard of their haveli when, after 
some little time, accused awoke and found his wife’s 
bed unoccupied: his suspicions being aroused he 
immediately proceeded to the khola adjoining' the 
haveli , where he found his wife and if. together: 
he attacked il. and killed him, aud then attaoked his 
wife and killed her also: lie was placed upon his trial 
for the olTeuco of murder and was sentenced to death 
the Sessions Judge holding that the accused did not 
receive such grave and sudden provocation as to 
deprive him of the power of self-control. On appeal: 

Held, that the provocation received by the accused 
was grave and sudden, and he continued to be under 
the intluenco of provocation until he had killed his 
wife, and that ho was en* it led to the mitigation 
provided in Exception in to -ection 300 of the°Penal 
Code, as that excep don do i not contemplate that 
in order to entitle an a cased porion to earn the 


mitigation, the u:t 
provocation, [p 40d, 


v t» 
‘ * . 


1 


n 


mediately follow the 


Q 

E 


iro vocation. [p. 40o, 12.] 

Said AJi v.'Knpre,.:, 8 P. R. 1890 Cr., Fa-at v 
}uee n»Em press, 3 P R. 1899 Cr., Abalu, Das 7 /,% , 
iinperor, 23 C. 571; 5 C. >Y. N 70S, refold U J ' 
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Appeal* from an order of the Sessions 
Judge, Dera Ghezi KhaD, dated the 

20th January 1920, 

Mr. Noad , for the Appellant. 

Lala Jai Lai , R. B., Assistant Legal Remsm- 
branoer, for the Respondent. 

JUDGMENT.—The appellant, Kadir 
B8kbsb,wai tharged under section 302, Indian 
Penal Code, with the offence of murdering 
Musammat Nnrai, his wife, and one Muham¬ 
mad, Mammar , on the night between the 
5th and 6th of June 1919. He has been 
found guilty and has been sentenced to 
death. Kbuda Bakhsh, Allah Bakhsh and 
Mubarak were charged under section 302 
read with section 109 with the offence of 
having abetted and aided the said Kadir 
Bakhsh in murdering either of the two 
deceased or one of them. The charge was 
not established against either of the three 
last mentioned accused and they have 
consequently bsen acquitted. Kadir Bakhsh 
has come up in appeal to this Court and his 
tase has aho been referred to ns under 
seetion 374 of the Code of Criminal 
Procedure for the confirmation of the sentence 

of death. 

The fates of the ease are somewhat 

peculiar and beyond the fact of the murder 
of the two unfortunate victims nothing 
definite has tome out of the evidetcj to 
establish the circumstanoes under which 
the deed was committed. According to the 
evidence of Mug>mmat Bakht Sawai, widow 
of Muhammad, Kariman, nephew of Muham¬ 
mad and Wahid Bakbsb, a Kureshi, who 
are alleged to he the eye-witnesses, on the 
night in question a hue and cry of thieves 
waB heard npon which these three witnesses 
along with Muhammad deceased went inside 
the hateli of RaDjab, father of Musammat 
Nurai deceased, and Kbuda Bakhsh accused. 
Muhammad was go n? in front. He wa? 
caught by the four accused and taken inside 
the khola belonging to RaDjab, They accused 
him of being a thief and of casting eyes 
on their womenfolk. Inside the khola they 
saw Muhammad on the ground overpowered 
by Kadir Bakhsh who had taken hold of 
his testicles. The ether three accused were 
aeen assisting Kadir Bakhsh in various 
ways. Kbuda Bakhsh is said to have 
held the aims of the viooimi Allah Bakhsh 
was holding his hair and Mubarak was seen 
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beating him with fists and kick*. Musammat 
Bakht Sawai’a cries brought on the sc9ue 
Ilahi Bakhsh, Kbuda Bakhsh and Allah 
Bikhsh, Kureshi i, from Chunjanwala 
well. On arriving there these three Kureshis 
saw Kadir Bakhsh sitting on the neck of 
Muhammad who was probably dead. Karima 
was sent to fetch Sonhara Arain from his 
eastern well Jbariwala, Acsordiog to 
Musammat Bakht Sawai, Musammat Nurai 
was sitting on her bed from where she 
was pulled off by Kadir Bakhsh and was 
dragged to a spot near the khola where she 
was struck with an axa on the head and 
face, The witness Musammat Bakht Sawai 
aotually saw two blows being given to the 
unfortunate woman. Accused Kadir Bakhsh 
is stated to have then gone to the khola 
and to have delivered four blows on the 
body of the unfortunate Muhammad, The 
axe with which the victims were struck is 
said to have been brought by Kadir Bakhsh 
from a hotha bvlougiDg to Ranjah. Acsused 
Kadir Bakhsh with his wife Musammat 
Nurai livad with Ranjah, her father, in 
the same house. Kariman and Wahid 
Bakhsh substantially corroborate Musammat 
Bakht Sawai in almost all the details of her 
evidence. It is not necessary to discuss in 
greater detail the evidence of these three 
witnesses inasmuch as the learned Sessions 
Judge has practically disbelieved them and 
has discarded their evidence. The gisl of 
their evidence is that a false alarm was 
raised by the womenfolk of the family of 
Kadir Bakhsh accused in order to entice 
Muhammad, Mammar t into the cmrtyard of 
their hateli and then to catch him and accuse 
him of being a thief. Enmity on account of 
certain dispute relating to land was alleged 
as the motive for the offence. This on the 
face of it was wholly inadequate aad we do 
not think that the evidence of the so- 
called eye-witnesses can bs safely relied 


rbe second group of witnesses included 
i Bakhsh (P. W. No. 5), Khuda Bakhsh 
W. No. 6) and Sonbara (P. W. No. 10;. 

jy on hearing an alarm, as mentioned 
ve, proceeded in the direction of the khola 
the haveli of the accused from which tha 
is came. They on their arrival on the spet 
- Kadir Bakhsh standing on the deceased 
kicking him. The other three wit- 
3 €S were seen standing by. Neither of 
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them saw Mutammat Narai alive or dead 
f: at night, bat later on in day tim9 on 
being called to the spot they saw the 
dead body of Musammat Nurai lying outside 
' the khola. Ilahi Bakhsh and Khuda Bakhsh 
then proceeded to the Thana to make the first 
information report. It ie translated and 
printed at page 5 of the paper*book. It was 
reoorded on the 6th of Jane 1919 at 10 a. m., 
the Thana being six miles from the scene 
of occurrence. In this report Musammat Nurai 
was said to have hidden herself somewhere 
when they had caught hold of Muhammad, 
Earn mar 9 and had begun to beat him oa the 
night of the 5th and 6th June. The report 
brought the Police on the spot and it was 
then that the real facts relating to the 
•apture aud murder of Muhammad and 
Musammat Narai were discovered. Muham¬ 
mad All, Sub-Inspector, after writing the 
report at odco went to the spot aud arrived 
there at 12 noon. Malik Gaman, Zaildar, was 
present at the spot and also the four accused, 
Kadir Bakhsh and others. The Zaildar 
produced the axe P-3. The body of 
Musammat Nurai wae found lying in the 
•ourtyard outside the khola. The body of 
Muhammad, deceased, was discovered lying 
inside the khola some 6ve karams from that 
of Musammat Nurai. Naqsha i-turat hal and 
statement of injuries in respaet of both 
these deceased was prepared by the Sub- 
Iopputor. Near the body of Mohammad 
were foand two hachi bricks, a rope, a topi 
and a turban. A pair of shoes (Exhibit 
P. 7) was found on the roof of Ranjah s 
house. They were identified »9 belonging 
to the deceased Mohammad. Tae Sib. 
Inspector got the Patwari to prep ire the 
plan (Exhibit P-B). Oo the back of this 
plan ths Sab Inspector made a note to the 
effect that marks ware obiervad oa the will 
in the corner between fcha northern will of 
the khoU and a wall of the hoas3 of Ranjih. 
The shoes were foand at the edge of the 
roof towards the khola. Aoiording to the 
Sub-Inspector the shoes had evidently baen 
platad there by the defeased Muhammad, 
As to the fact of the pre*en33 of Muham¬ 
mad inside the khola and his murder, of 
couree there can be no possible doubt. 
The only question is whether lie wa3 caught 
hold by the accused person on going into 
the havsli after hearing the pJarm or that 
he bad stealthily gone into the khola by 


getting on the top of Ran jab’s house and 
climbing down the wall into the khola. 
The circumstantial evideme as to the dis* 
oovery of the shoes on the roof of the 
house and the marks on the wall below 
establishes beyond any reasonable donbt the 
latter theory. There is evidence on the 
resord to show that there was illegal intimacy 
between Muhammad and Kadir Bakhsh’s 
wife, Musammat Nurai deceased. According 
to Ranjah, father of Musammat Nurai, 
Kadir Bakhsh accused her of being intimate 
with Mohammad deceased and kept warning 
her He himself had not seen anything per¬ 
sonally, except that be had seen the deceased 
Mohammad and Musammat Nurai talking 
together several times. Besides the evidence 
of Ranjah, there is other evidence also on 
the record from which it appears that the 
deceased Mnhammad and Musammat Nurai 
had been intimate for some time. On the 
night in question the appellant Kadir Bakhsh 
says he found the charpoy of his wife un- 
occupied. His children alone were found 
there crying. Naturally suspicions were 
directed towards Mnhammad and the appel¬ 
lant at once proceeded to the khola where he 
found them together. 

As regards general facts relating to the 
occurrence, there is also the evidence of a 
third group of witnesses, namely, Musammat 
Aiihan, sister of Kadir Bakhsh and Musam¬ 
mat Sabhai, wife of Ranjah, which more 
or less goes to corroborate in certain parts 
the evidence given by the previous witnesses 
already mentioned. The mo3t important 
piece of evidence, however, against the 
appellant is his own confession. He first 
confessed his guilt before a Magistrate on the 
7th of Jane. In this confession the appel¬ 
lant made the following statement:_“My 

honour has been spoiled and rained, I 
killed my wife, Musammat Nnrai, and 
Muhammad, son of Lai. Both of them were 
io the act of sexual intercourje on the 
ground when I killed them. I at first 
caught Muhammad by his hair. I caught 
hold of his testicles. He fell down. I 
struck him with kacha bricks. At this he 
fell on the ground. I struck a second brick 
and he became unconscious. He lay there 
The bedstead of Narai, my wife, was close 
by. She left the ground and lay on the 
charpoy. She vai then seated when ( 
struck her the axe which strusk in her 


INDIAN OASES. 




406 

IADIK 1AKH8H 0. EMP1ROH. 

bead. I dealt oat three or four blows of 
the aze. I then returned to see whether 
or not Muhammad had expired, I found 
him dead. Thinking lest he be alive he 
was really dead. I stiuik one more blow 
of the axe at his (Muhammad’s) head.’ 1 
He adhered to his confession and made 
practically the same statement before the 
Committing Magistrate. Be maintained the 
earns attitude in the Sessions Court aod 
confessed hie guilt, but pleaded grave and 
sudden provocation. Whether the accused 
taw Muhammad and Musammat Nurai aotuil 
ly committing adultery or whether he simply 
found them together in the khola there 
cannot be the least donbt that grave and 
sudden provocation must have been caused. 

. The learned Sessions Judge, however, did 
not accept the plea and dismissed it with 
the following somewhat remarkable observe- 
tion:— 1 There was no grave and sudden 
provocation, but, assuming that both the 
deceased were committing adultery and were 
caught in the act by Kadir Bakhcb, do 
his acts, as stated by himself or brought 
out by the evidence, show that he was 
deprived of the power of self control ? 

I do not think so.” We entirely dissent 
from the opinion of the lea ned Sessions 
Judge, This is not a case of the first 
impression. Under circumstances similar to 
those established io this casa sadden and 
grave provocation has bean held to have 
been established [vide Said Ali v. Empress (1), 
Fatal v. Queen* E mpress (2)], The learned 
Sessions Judge further made the fill wing 
striking observation in hia judgment:—"An. 
gered no doubt he muat have been, but hia 
anger was not, in my opinion, such a violent 
and ungovernable passion as to deprive him 
of all self-control. I do not find it possible 
to connect aDy of the blows with the violent 
agitation alleged to have been aroused iu 
the mind of accused by what he allege* 
he witnessed.” This, in our opinion, is not 
an accurate estimate of the situation. 
Further, the learned Judge held:—“Assuming 
this to be the case, however, in rerpect of 
the death of Muhammad, there ia absolutely 
nothing to fupport this contention in the 
case of the murder of Musammat Nurai. 
She was undoubtedly murdered a little later 


when accused must have re*gained his self- 
control even if he bad lost it before.* 1 
That there was sudden and grave provcca* 
tion cannot be denied. How long that 
provocation continued to prey on the mind 
of the appellant ic the only question to be 
determined. In cur opinion the rule con¬ 
tained in section 300, Exception (1J of the 
Indian Penal Code, does not contemplate 
that in order to entitle an accused to earn 
the mitigation provided for, the act must 
immediately follow the provocation, Id the 
case of Abolu Das v. King-Emperor (3) the 
learned Judges who decided the case thought 
that the provocation waB of a nature that 
would continue to influence the feelings of 
the accused for a considerable period after 
the culprit wac found in the ermpauy of 
tbe wife of Abalu Das. In this ease, how¬ 
ever, it is not recessaiy for ns to go to that 
extent, for in Ibis caae the evidence does not 
justify os to hold that ary consider a period 
inter vered between tbe murders of Mobatr mad 
and Musammat Nurci. All that happened was 
that Musammat Nurei ercaped while the 
appellant was grappling with tbe deceesed 
Muhammad. Having finished him he pro¬ 
ceeded to deal with his wife whom be 
dragged from her bed and killed her. In 
the circumstarces we are justified in holding 
that the appellant continued to be under 
lheiifluence of provocation until be bad 
killed Musammat Nurai, Tbe case cornea 
under Exception (1) to section 300, Indian 
Penal Code. 

We accordingly set atide the conviction 
noder section 302 and in lieu thereof 
convict the appellant under section 3^ 4, 
Indian Penal Code, and sentence him to five 
years’ rigorous imprisonment. To this extent 
the appeal is aooepted. 

w. c. a, Appeal partly accepted, 

(3) 28 C. 671; 6C. W. N. 708. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 145 op 1922. 

August 18, U22. 

Preset.i :—Mr. Prideaux, A. J, 0, 

DHUMA alias ATM A RAM—Applicant 

terms 

EMPEROR— Non Applicant. 

Criminal Procedure Code (Act V of I898J, as. 107, 
146— Dispute about land—Complainant out oj posse*. 
si on—Proceeding t justified under s. 146— Opposite 
party , whether may be bound over under 8. 107. 

A dispute about land which would justify proceed, 
ings under section 146 of the Code of Criminal 
Procedure does not bar proceedings under section 
107 of that Code. But if the complainant is out of 
possession of the land in dispute, and there is no 
danger of a breach of the peace unless he resumes 
possession, he should be referred to his remedies 
under seotion 145 of the Code of Criminal Procedure 
or in the Civil Ceurts,and the faces that bis attempt, 
ing to resume possession may cause a breaoh of 
the peace and that his dispossession was illegal are 
not sufficient grounds for binding over the opposite 
party to keep the peace. 

Bira Singh v. Mohan Singh, 3 Ind, Cns, 64; 6 N. L. 

R* 94; 10 Cr. L. J. 221, followed, 

Application against an order of the Magis¬ 
trate, Fiist Class, Wardha. dated the 28.h 
February 1922, in Criminal Case No. 27 
of 1921. 

Mr, W.H. Dkabe. for the Applicant. 

Mr, G, P. Dick, Standing Omusdl, for the 
Crown. 

JUDGMENT,—The applicant Dhnma, 
alias Atmaram, has been bound over under 
section 107 of the Criminal Procedure 
Code. It is contended for him here that 
the evidence on resord does not jasfcify the 
order passed, because it ' does not show 
that the applicant is likely to commit a 
breath of the peace or to disturb the 
public tranquillity. It 8fce m8 that there is 
some dispute between the applicant and 
one Dada Patel of Wadgaon over a field. 
Applicant was proseoated for criminal 
trespass said to have been committed on \8th 
July 1922 in this field but in that case he 
was acquitted. It has been held by this 
Court that, a d.epute about lard which 

would justify proceedings nod*r section 

145 of the Code of Criminal Procedure, 
does not bar prooeedings under section 107 
of that Code. But if the comrUinssnt is 
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out of possession of the land in dispute, 
and there is no danger of a breaoh of 
the peace unless he attempts to resume 
possession, be should ba referred to his 
remedies under section 145 of the Code 
of Criminal Procedure or in the Civil Courts, 
and the facts that his attempting to re¬ 
sume possession may eause a breach of 
the peace and that his dispossession wae 
prima facie illegal are not sufficient grounds 
for binding over the opposite party to keep 
the peace : see Hira Singh v. Mohan Singh (1), 

The applicant seems to have now left 
the village and to have gone to reside in 
Borer. It is only a Chief Presidency or 
a District Magistrate who can take these 
proceedings when either the person inform¬ 
ed against or the place where a breach 
of the peace or disturbance is apprehended 
is not within the local limits of the 
Magistrate’s local jurisdiction. 

Taking this case as a whole, I think 
the order complained against is wrong, and 
that if any disturbance ii anticipated owing 
to the quarrel between the applicant and 
Ddda Patel over the field, proceedings under 
section 145. of the Code of Criminal Pro¬ 
cedure is the appropriate remedy. I cancel 
the order directing applicant to execute a 
bond to keep the peace. 

R * D * Order accordingly. 

(I) 8 Ind. Cas. 64; 6 N. L. R. 94; 10 Cr. L. J. 221, 
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Criminal Rcfsrince No. 1 or 1922 and 
Appul No. 148 o? 1922. 

April 28, 1922. 

Present -.—Sir Lancelot Sanderson, Kt 
C hief ’ItmiiA, and Mr. J a *tioe Panton' 

emperor—Pko^rjotor 

i ersut 

DUROU UH\KAN BEPARr 
DOH0 4 0H4RAN M 

— *C;u gi>, 

Jury trial—Judge's charge to Jury-Judap e 

*** hu tT'otX 0 !: 
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Misdirection — Murder—Jury, method of charging— 
'Language of charge to Jury—Misinterpretation of 
words by Jury . 

'Where in a trial by Jury the Judge wishes to 
inform the Jury as to what are the terms of a par- 
•tioular provision of the law, it is necessary for him 
to read the aotual words of the seotion containing 
'that provision to the Jury, and, if necessary, to 
explain what is meant by'the section 5 if, instead of 
doing this, the Judge gives his own opinion of the 
meaning of the seotion, that would amount to a 

misdireotion.[p. 409, cols. 1 & 2.] 

In charging a Jury in a trial for murder, and in 
directing them as to what constitutes murder, the 
•Judge should refer to the sections of the Penal Code 
winch relate to culpable homicide, and direct the 
Jury as to what is culpable homicide, and in what 
circumstances culpable homicide amounts to murder. 
To direct the Jury that “murder is the intentional 
killing of another human being with mnlico afore¬ 
thought,” although a comprehensive way of describ¬ 
ing what the meaning of murder is, is not the way in 
which a Jury ought to be oharged, and amounts to a 

misdirection, [p. 409, col. 2.] 

Where, in dealing with one of the charges against 
the aocused, the Judge in charging the Jury uses 
words which the Jury might misinterpret, and might 
thereby be induced to come to the conclusion that 
there was nothing more to bo said about the matter, 
that would amount to a misdirection, [p. 409, col. 2,] 

Criminal reference and appeal agaimt the 

order of the First Additional Sessions Jodes, 

Bakerganj. 

FACTS appear from the judgment. 

Babu Suresh Ohandra Taluqdar (with him 
Babne Muhendra Kumar Qhcse and Sachindra 
Kumar Boy), for the Accused.—This a refer¬ 
ence nnder section 374, Criminal Procedure 
Code. The three accused have been found 
guilty of murder and sentenced to death. 
The first and the third accused ware fonnd 
gailty of mnrder by the unanimous vardiok 
of the Jury under ceotions 302, 34, Indian 
Penal Code, and the second aieused 

under sections 302 and 149, lniian Pdual 
Code. They were al?o fonnd guilt/ under 
section 364, Indian Penal Code. My points 
ift this appeal are that the charge of 
the learned Sessions Julge is seriously open 
to criticism. The common interpretation of 
section 34, Indian Penal Code, which is 
followed by the learned Judge is entirely 
wrong. He says that seotion 34 provides 
“that where it is doubtful which cf several 
persons has taken the chief pait in any 
given crime committed in furtherance of a 
iommou intention of all of them, each of 
such persons is severally liable as if be 
a’one had done the deed. 1 ’ 1 submit this is 
a nvfttaken construction of the section. The 

true yiew has been enuuoiated in Emperor y. 


iim 

Nirmal Kanla Boy (1). Sir Henry Stephen 
developed the view farther in an article in 
the Calcutta Weekly Notes, 18 0. W. N- 222 
(Notes); see els) Nibaran Ohandra Boy v. 
King Empetor (2). The direction of “murder” 
in the charge' is also open to serious corn- 
mdnt. It is no direction in lew to describe 
it as the intentional k lling of another human 
being with malic3 aforethought, My next 
'grievance is that the Judge has not referred 
to the salient points in favour of the accused, 
It was the clear duty of the Judge to direct 
the attention of the Jury to the oaee of eaoh 
individual accused. Lastly, I submit the 
Judge's charge on sections 148, 364, Indian 
Penal Code are all erroneous and wrong, 

Mr. 0/r,Deputy Legal Ramembranoer(with 
him Babu Manindra Nath Banerjee) % for the 
Crown.—I submit the w Heads of the Charge 
to the Jury” doss not contain everjthing 
actually said by the Judge, The directions 
complained of are quite proper and they 
have not occasioned failure of justice. The 
learned Judge has not diecassed the evidence 
in detail in the heads of charge. There 
having been no failure of justice, the case 
should Dot be sent back. 

Babu Surah Ohandra Taluqdar replied in 

brief, 

JUDGMENT. 

Sandsrson, C. J.—This is a reference under 
seotion 374 of the Code of Criminal Proce¬ 
dure, in a case which was tried by the 
learned First Additional Sessions Judge of 
Bakerganj and a Jury, and in which the 
•three aocused were found guilty of murder 
aod were senfcenoed to death. There is also 
an appeal by the three accused. Two of 
the accused, Durga Charan Bapari and 
HaBan Dawan, were found guilty of murder 
by the unanimous verdict of the Jury under 
sections 302 and 34 of the Indian Penal 
Code, and the other, Alimuddi Misery, was 
found guilty of marder under sections 30 i and 
149 of the Indian Penal Code. All three 
were found guilty on the remaining two 
charges, namely, under section 364, which is 
the section dealing with abduction with intent 
that the person abducted may be murdered or 
may be so disposed of as to ba put in danger 
of beiDg murdered, and under section 148, 

( 1 ) 24 Ind. Cas. 340; 41 0. 1072; 18 0. W. N. 723, 

16 Or. L. J. 460. . 

( 2 ) a 0, W, N. 1085; 6 Cp. h> J* 304, 
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whith 18 the section whieh deals with rioting 
by a person or parsons armed with deadly 

weapon!. 

The first ground—or rather, the ground, 
upon whiih the learned Vakil, who argued the 
ease on behalf ot the acoueed, mainly relied, 
was, that the direition of the learned Judge 
to the Jury was open to oritUism. In my 
judgment, the dires^ion by the learned Judge 
tp the Jury is open to certain eritieieme 
and I have tome to ths «on,lusion that 
there are material matters whi«b, as far 
as I tan ascertain from the heads of obarge 
to the Jnry whieh are now bsfore ns, 
were not brought to the attention of the 
Jnry. Before I deal with those matter 
attention ehonld be drawn to the way in 
which the learned Judge dealt w i.h section 
34 of the Iodian Penal Code. I am quite 
aware that the dooument, whieh we have 
before ne i« not more than heads of sharge to 
the Jory,” and I eannot acoept the suggestion 
whieh was made by the learned Vakil for the 
aeinsed, that the learned Judge said no 
more to the Jnry than what appears in the 
heids of eharge. The ease lasted, (if my 
recollection serves me right) for bix days, 
and the seventh day of the trial was re¬ 
served for the learned Judge’s summing up; 

it was not until about 3 o’clock in the 
afternoon that the Jnry retired to consider 
their verdict. I, therefore, regard this docu¬ 
ment ae no more than "heads of ehar-e to 
the Jnry.’’ But, even so, I may say that 
there are certain matters in the heads of 
charge which are open to iritiiiem. In 
the first plate, the learned Judge has 
stated as follnws;-‘‘Se.tion 34 provides that 
where it is doubtful which of several persons 
has taken tbe obi?! part in any given crime 
•ommiltel in furtherance of the conmon 
intention of all of them, each, of such 
persons ie severally liable as if he alone 
bad done the deed” If the learned Judge 
intended thereby to be informing the Jury 
6 8 to what were tbe provisions of section 34, 
no one can deny that it is a misdirection, 
became the provisions of etetion 34 are not as 
slated by the learned Judge. 

Bat I tBks it that the learned Judge 
was giving his own view of tbe meaning 
of the section. In my judgment, it is 

B'lQlwy for ft learned Judge to read 


the very words of the sestion itself to tho 
Jury, if he purports to give them what are 
the provisions of the section and then, 
if necessary, to exolain what is the meaning 
of the section. The learned Judge did go 
on to say: “ In other words, it provides 
for those eases in whieh all help to commit, 

«, 0 ., a murder, but in whiih it is, in the 
nature of things, difficult to say exactly 
whose hand aetually caused the death of 
tbe murdered person.” It seems to me that, 
in that sentence, the learned Judge was on 
sounder ground; but, even then, having 
regard to the first part of the direction, I 
regiet to say that I eannot regard it as a 
satisfactory direction with regard to the 
provisions of eeetion 34, 

Then, his only direction as to what con¬ 
stitutes murder is contained in one sentenoe 
“ Murder is the intentional killing of another 
human being with malice aforethought.” 
That may be a comprehensive way of describ¬ 
ing what the meaning of murder is bat it 
is not the way in which learned Judges 
ought to charge the Jury in this country. 
It is csaal to refer to the sections which 
relate to culpable homicide and to direct 
the Jury as to what is oulpable homicide 
and in what circumstances culpable homicide 
amounts to marder; I should not, however, 
reject this direction to the Jury by the 
learned Judge on this ground alone, if I 
felt quite clear that the misdirection bad 
not occasioned a failure of justice, Farther, 

I do not approve of the last paragraph but 
one at page 40 of the paper-book where the 
learned Judge was dealing with sections 302 
and 149, viz .: “ This charge is to some extent 
redundant, and stria Jy applies only to Ali. 
muidi, for Hasan and Durgh Chatfan are 
supposed to have been the actual murderers. 
By section i4 J Alimuddi beoomes a construc¬ 
tive murderer and liable for the substantive 
offence, just as by section 34 all these accused 
are equally liable for the murder, as tboagh 
eaoh of them had committed it single-handed.” 
In my judgment, if the charge was, in fact, 
delivered to the Jury in those words or in 
words which would convey that meaning, 
in my opinion, the Jury might misinterpret 
it acd they might have been thereby induced 
to come to the sonelasiou that there was 
no more to be said about the matter. In 
my opiuion, this amounts to a misdirection. 
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The next paragraph is material in another 
respect. The learned Judge was dealing with 
section, 148 and said Similarly, though all 
three are tharged with riotiDg armed with 
deadly weapons under leetion 143, Indian 
Penal Code, it appears from the evidence 
that the tharge will only apply to Alimuddi 
who was armed with a spear, the other two 
being unarmed.” Fn spite of that direction 
ly the learned Judge the Jury found all 
three of the accused guiPy under section 
148. This goes to show that apparently the 
Jury had Dot appreciated the learnel Jadge’a 
direction. Ia effect, he directed the Jury 
that only one ould be convive! under 
section 148 and yet the Jury found ail 
three of them guilty under that section P 

It is difficult to believe that all that ihe 
learned Judge said about the evidence is 
represented in hia heads of charge: If it 
he a full and correct representation of his 
•barge with regard to the evidence, then 
it appears that the learned Jadge did 
not draw the attention of the Jary to the 
fast that many of the witnesses who 
were called ou behalf of the prosecution 
were related to Ananda, who was alleged to 
be the prime-mover in the prosecatioo, or to 
each other : nor did he draw the attention of 
the Jary to the discrepancies in the evidence 
of some of the witnef ses—discrepancies which 
•ertainly did occur. 

Again, the learned Judge said : 1 The plot 

was apparently hatched on Wednesday and 
carrieJ into effect on Thursday.” I have read 
the evidence carefully. I do not know what 
evidence is snpposedto support the suggestion 
that a plot was hatched on Wednesday. The 
learned Counsel and the learned Vakil were 
not able to assist me on this point. There is 
the evidence of lsswar Oharan Bepari who 
proved that at Sabdar’s bouse there was a 
feast and that Alimuddi, Biraj Ali Jemader, 
Knti Mollah and Jabbar Ali were invited to 

s 

it. Hasan Dewan is the son-in-law of 
Alimuddi and he lived in that honss. The 
feast took place on Thuislay and not on 
Wednesday, and 1 do not find anything in 
that evidence which would justify the 
suggestion that any plot was then hatched. 

Tcwards the end of the learned Judge’s 
t umniing up, he said : The evidence is that 

Durga Oharan had tied the doth round the 
poor woman’s neck at the time of the capture, 
and that eo they dragged her away.” It is 


(1933 

true that Swarna, tha woman who is alleged 
to have been present at thf time the abduction 
took place, used the words^tied a cloth round 
her neck,” On the other hand, the first witness 
for the Prosecution, Nagarbasi, said : “Dnrga 
Oharan had pat the npper part of her doth 
round her neck and so had caught her,” 
which may mean that he tied it or it may 
mean that he bad merely wrapped it roand 
her neck for the parpo«e of dragging her 
away. That by itself would not be so im¬ 
portant but for the oeoteoce which follows 
it ; because the learned Judge cays • “long 
before she got to the river she most have 
been half-choked, and it would require little 
more pressure to complete the suffocation,” 
That depends to some extent upon bow the 
cloth was tied, and the learned Jadge did not 
draw the attention of the Jury to this ques¬ 
tion. 

Tbe learned Judge further said: ft The 
Jury mn<*t al«o take into ccnsideiation the 
admitted hatred that existed between the 
deceased and her husband’s relatives and 
must ask themselves whether in their ex- 
perience such hatred does not, in nioe cases 
out of ten, at any rate in Bakarguoj Dictriit, 
farrnh a powerful motive for sich a 
crime.” 

In my judgment, the learned Julge ought 
to have diawn the attention of the Jury to 
tbe evidtnee of Nagarba^hi with regard to 
this roint. Nagsrbashi said that as between 
Kalidas and tbe deceased there w*g a settle¬ 
ment of the dispute and it waa called au 
amicable settlement, and be went so far as 
to say ; “ there was no quarrel between them 
after the oase between them was amioably 
settled last Aisarh.” In view of this state¬ 
ment I fail to see how tbe Jadge was 
justified in telling tbe Jury that there was 
existing “admitted hatred.” Finally, the 
learned Judge directed the Jury as follows :— 

“ As I have already said, which of those 
abductors aotually applied the pressure that 
ended her life, if this was how she died, is 
immaterial.” 

There were three men involved in the 
obarge of murder. It seems to me that the 
attention of the Jury should have baen 
directed to the individual oases of tbe three 
men. As for instance, it may be that Ali¬ 
muddi had no intention of murdering Nanda- 
rani, though he may have been willing to take 
part in the abduction of the woman, There 
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ib no evidence that he laid his hand upon 
the deceased, though there i§ evidanoa that 
he assisted the actual abduction by holding 
bask and threatening the would be re°caer8. 
For these reasons, in my judgment, it would 
not be right to allow the verdict of murder 
to stand in respect of the three accused. 
Consequently, in our judgment, the verditt 
of murder and the sentences of death passed 
upon the thrpe accused must be set aside 

Tnak, however, doas not dispose of the 
•ase. 

The learned Vakil for the aoiu^ed press - 
ed us to remit the casi for a fraah trial, 
but with regard to the charge under section 
364 the learned Vakil frankly admitted 
that he eould not *»ay that there was a 
misdirection as regards that charge, at all 
events, so far as the two aciu3ed, Durga 
Charan Bepariand Hasan Dawan, are concern- 
ed. In my judgment, there was ample evidence 
in this lase to justify the Jury in coming 
to the •occlusion tint tbe^e two men did 
abduot the woman and that they abduited 
her either with the intention of murdering 
her or with the intention that she might 
be so disposed of as to be put in danger 
of being mirde'ed. The Jury unanimously 
aciepted the evidence in this respect, and 
there being no misdirection in respest of 
this charge as regards these two accused 
it is not Deie sary to send this ease back 
for a fresh trial, and, in our judgment, 
this Court ehould upheld the •onvictions of 
Durga Obaran and Hasan Dewan in res* 
pest of the charge under gecticn 361 of the 
Indian Penal Code. 

With regard to Alimuddi I have consider- 
able doubt whether the oinvicthn under 
section 354 ought to be upheld. As l have 

already said, it is possible that this man 
may have taken part in the abdaotiou with¬ 
out any intention of murdering the woman 
or putting her in danger of bsing murdered. 
The object of the abduction, so far as he 
wai concerned, may have bseo something 
quit6 different. In this connection it is to be 
remembered that the evidence of Abinl was 
to the effect that be had seen two men only 
near the plaoe where the body was found, aud, 
in our jadgm nt, it would be safer in the 
interests of jjBtice to hold thaS in the 
•ase of Alimuddi, the conviction under 
•••tion 364 should be set aside. 


There remain the convictions under eel* 
lion 148. With regard to Durga Charan 
and Hasan Dewan, I agree with the learned 
Judge that there is no evidence that 
these two men were armed with any 
deadly weapon, or with any suoh weapon 
as is mentioned in section 148. Consequently, 
the convietioDS of those two men under 
section 148 must be set aside* The 
conviction of Alimuddi, however, under 
section 148 ought, in our judgment, to 
stand. He wai arm9d with a deadly weapon 
and he was guilty of rioting. There was 
an assembly of five or more perso >s and 
on the evidence whioh has been accepted 
by the Ju-y. there is no doubt that the 
common object of that unlawful assembly 
was to abdac- the woman, and by rnsans 
of orimioal foro«, or show of criminal 
fo r ce, to compel the deceased woman to do 
what she was not legal'y bound to do, 
In other words, the case would came 
within the meauing of section 141, sub- 
clause f3) or sub-clause (5) of the Indian 
Peoal Code. In our judgment, therefore, 
thA conviction of AlimuJdi uud;r seojon 
148 must Bland. 

The result of our jadgmenfc U that the 
convictions of all the three accused, namely, 
Darga Obaran Bepari, Hasan Dewan and 
Al.mndJi Mistri, for murdjr, and the 
sentences of deatu passed upon them are 
set aside. The conviction of Alimuddi 
Mistri under section 364 of the Indian 
Penal Code and the convictions of Darga 
Charan Bsoari and Hasan Dewan under 
section 148 of the Indian Penal Code are 
also set aside. Bab the convictions of 
Durga Charan Bepari and Ilasan Dewan 
under section 364 of the Indian Penal 
Code are upheld and the conviction cf 
Alimuddi Mistri uader section 148 is 
upheld. Under these circumstances, we do 
not think ib necessary to direct a new 
trial. 

Now, there remains the question of 
sentence. My learned brother and I regard 
this as a very serious case and it is such 
a serious oase that we have had consider¬ 
able hesitation whether we ought not to 
remit the oase in order that there should 
be a further trial on the charge or 
marder, but after due consideration we 
have decided not to take that course. 
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Having regard to tbe facts cf theea'p, 
the eeDteme we pass upon each of tbe 
aimed, Dnrga Oharan Bepari and Hasan 
Dewan, is ten years’ rigorous imprisonment 
under seition 364 • and the sentence on 
tbe accaeed Alimuddi Mistry is three 
.years’ rigorous imprisonment noderseotion 
148 of the Indian Penal Co"?e. 

Panton, J.—I agree. 

w. c. A. 

Conviction partly let aiide. 


LAHORE HIGH COURT. 

Cr'minal Revision No. 1355 op 1919. 

June 22, 1920, 

Tresent :—Mr. Jnatioe Wilberforce. 

Mutammat J1WANI and another— 

AoCUSID—PETITIONERS 
ttrtut 

EMPERO R—Respondent. 

Criminal Procedure Code (Act V of 189^» *s. 195, 
407 ^2)—Sanction to prosecute, refusal of—Magis¬ 
trate specially empowered to hear appeals, if can grant 
sanction. 

A Magistrate of the First Class upon whom special 
powers of appeal have been conferred by the pro¬ 
visions of section 407 (2) of the Code of Criminal 
Procedure, is not a Court to which an appeal 
“ordinarily” lies under seotion 195 (7) of the Code 
from tho orders of a Magistrate exercising Second 
Ulass powers. 

Sadhu Lull v.Rarn Chum Pasi, 30 C. 394 and Ram • 
dayal v. Ramprasad , 3 N. L. R. 5C; 6 Cr. L. J. 432, 
relied upon. 

Accordingly, whore sanction to proscoute under 
section 195 of the Code is refused by a Magistrate 
of the Second Class it is not open to a Magistrate 
specially empowered under section 407 (2) of the 
Code to hear appeals to grant tho sanction on appeal. 

Petition, under eection 439 of tbe Criminal 
Procedure Code, for revision of an order of 
Ibe Magistrate, First Class, with appellate 
powers at Mogft. Diitrift Fen zipore, dated 
tbe 24th June 1919, reversing that of the 
Magistrate, Seiond Class, Moga, District 
Ferozepore, dated the 18th Marih 1919. 

Dr. Hand Lai , for the Petitioners. 

Mr. S. A. tiuzaq, for the Respondent. 

JUDGMENT.-In this iase an applimtion 
was made to a Tabsildar, Magistrate of the 


Seiond Class, for sanation to prosecute Sfuiam- 
mat Jiwani, the complainant, and her ibiaf 
witness, Tilok Singb, for making false state¬ 
ments. This application was rejected, It 
was renewed before a Magistrate with appel¬ 
late powers who has graoted the sanation, 
and Mutammat Jiwani and Tilok Singh have 
applied on revision for the cancellation of this 
sanction. 

This petition must be accepted for many 
reasons. In the first place the Magistrate 
who granted the sanction is not tbe ordinary 
Appellate Court from the decisions of a 
Second Glass Magistrate. He has merely 
been granted special powers nnder section 
407 (2), Criminal Procedure Code, The 
conferring of each powers do not constitute 
a Magistrate the Court to which an appeal 
ordinarily lies under section 195 (7) 
from a Magistrate exercising Second 
Class powers, see Sadhu Lall v. Ram Churn 
Past (1) and Ramdayal v. Ramprafad (2). 
In the second place the Magistrate failed 
to specify what tbe false statements were 
on account of whioh he granted sanction and 
the Court before which and the occasion on 
which the offence complained of was com¬ 
mitted. In this respeit he disregarded the 
provisions of section 195 (4), Criminal Pro¬ 
cedure Code. 

Finally, on the merits there was every 
reason for refcs ; ng sanction. The case first 
came up before Pandit Maharaj Kishen who 
considered the prosecution evidence reliable 
and framed a charge. On the transfer of 
this officer the evidence was recorded de novo, 
and tbe Second Magistrate again considered 
tbe evidence sufficiently reliable to frame a 
•barge. Again, the same Magistrate on a 
consideration merely of discrepancies in the 
prosecution evidence and on account of enmity 
wh’cb was abundantly clear from this evi¬ 
dence aoqaitfced the persons accused in the 
case. From the above facts it is clear that 
two trying Magistrates did not consider the 
case prim a facie false. 

For tbe foregoing reasons I accept the 
petition for revision and set aside the order 
of the Magistrate. 

r, k. Revision accepted. 

(1J 30 G. 304. 

(2) 3 N. L. R. 60; 5 Or. L. J. 482. 
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CALCUTTA HIGH COURT. 
Criminal Revision Case No. 426 cf 1921. 

June 29, 1921. . 

Present:— Mr. Justice Nevrbould and 
Mr, Justice Subraffardy. 
ASHOTOSH DUTT— Petitioner 

tttsus' 

EMPEROR- Opposite Pamy. n 

Evidence Act (I of 1672;, t.24- Person m a^orUy, 
if include the prosecutor—Confession suspected to b 
obtained by inducement—Prosecution to shoiu that con. 

fession freely made . 

The words “person in authority’’ in section 24 of 

the Evidence Act include the prosecutor. 

if, in the circumstances of a case, it appears to the 
Court that there is reason to suspect that aconfession 
was obtained by inducement so as to bring it under 
the provisions of section 24 of the Evidence Act 
the prosecution, to make the confession admissible 
in evidence against the accused, must show that 

was fieely made. B , 2 . 6 2 L. J. M. C. 

Reg. v. Thompson, (1893) 2 Q. *>. . 

93; 6 R. 392; 69 L. T. 22: 41 W. R. 52o ; 17 Cox 0.^C. 

641; 67 J. P. 312 and Reg. v. Warnngham, (18ol) 

Den. C. C, 447n; 15 Jur. 318, referred to. 


Rule against the order cf the Magistrate, 

A1 Mr!o. J. Ha tar a, Bab: Probodh Chandra 

Ghatterjee , for the Petitioner. 

Babu Promode Kumar Qhose , for the Opposite 

p ftr ty # 

JUDGMENT.— ThiB Rule is directed 
against? an order of tie Magistrate of Alipore 
•onvioting the petitioner, Asbotosh Du , 
under ecoticn 379, Indian Penal Cede. 

The point in this Rule is whether a certain 

statement made by the appellant was admiss¬ 
ible in evidence having regard t» the P r °vi 
Bious cf settion 24 of the Evidence Ac-. The 
complainants story is that after the theft he 
went home and told bis brothers what had 
happened and th6y deiided that the best •hance 
to get baik the money was to get hold c 
the appellant soon and make him give it op 
bo that they did not inform the Police. When 
they found the appellant, he told them that j 
if they did not beat him he would tell them 
where the money was and eventually gave 
them eerfcain information. The learned Ses¬ 
sions Judge held that section 24 wa« not ad- 
miaBible, because the persons to whom the 
statement was made had no authority over 
the appellant. But it is settled law that the 
words “ person in authority" in sestion 24 
iuelude the prosesutor. 

As regards the question whether the 


making of the confession was aauaed by any 
inducement, the evideme on the record does 
not elearly show exaetly what was said. Ba 
in the i»e of Beg. v. Thompson W the 
Court of Crown Case Reserved held that it 
was the duty of the prosecution to prove 
io a ease of doubt thifc the prisoner e state¬ 
ment was free and voluntary,and the following 
dictum in the case of Reg. v. Warnngham U 
was cited with approval that the Judge w,n i 
require the prosecutor to show affirmatively \ 
to his satisfaction that the statement was | 
not made under the influence of improper | 
induiement and in the event of any doubt sub- . 4 
listing on this head will reject the confession, $ 
On this authority we bold that if in the oir- j 
cumstaners of the case it appears to the Court 
that there is reason to suspect that if the 
aonfeesion was obtained by indneement _eo 
as to bring it under the provisions of section 
24, the prosecution must show that the con- 
fession was freely made. In this iase having 

regard to the admission of the complainant 

that he was willing to drop the Police , 
proceedings if he got his money baokf 
we are bound to suspect that some such 
offer was made to the aseused and 
that it was this that indused him to 
•onfess. We also find that in cross-exami- 
nation the somplainant said, we spoke to him, 
that is, the appellant, in flattering terms, so he 
said he would realize the money after dawn. 
Having regard to the state of the evidence 
we tbiok that the admission made by the 
appellant ought not to be proved as it was 
inadmissible nnder section 24 of the Evidence 
Ast. The oaee against the appellant depends 
mainly on the evidenos of the somplainant. 
Whether his evidence shou’d be believed 
without strong forroboration or whether 
there is ^ ther evidence sufficient to corrobo- 
rate him apart from this admission we express 
no opinion. 

We set aside the conviction and sentenie 
passed on the petitioner and direst that he be 
re-tried. 

Conviction set aside. 


B. N. 

(1) (1893) 2 Q. B. 12; 62 L. J, M. C.93; 6 R. 392; 
69 L.T. 22; 41 W. R. 525; 17 Cox C. C. 641; 67 J. P 
312. 

(2) (1851) 2 Deii. C. C.447»; 15 Jur, 318. 
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Nizig HASAN V t MOHAMMAD TiHiN. 


BOMBAY HiGH COURT. 

Criminal Application por Revision No. 92 

op 1922. 

June 14, 1922. 

Present :—Sir Lallubhai Sbab, Kt., 
Achni? Chief Justioe, and Mr. Juatiae Cramp 

In re MAHADEV RAMKRISHNA 
. . KARKARE— Applicant. 

Criminal Procedure Code (Act V of 1898J, 8 . 250 
' ProvJ—Compensation to accused—Duty of Magistrate 
to hear complainant—Absence of complainant on days 
of hearing—Effect. * 

A Magistrate is bound to hear tlio complainant 
before making any order against him under proviso 
to section *50 of the Criminal Procedure Code. 

No inference can be drawn against the coin, 
plainant from the mere fact that he has been absent, 
ing himself on the appointed days of healing. 

Crimiaal application for revision against 

an order pasud by the First Class Magiatrate 
at Rajapar. 


nnable to urge aDy objection on behalf 
of the complainant as he had no inetrcc'.ione 

from the complaioant on the point. Under 

the sircumatances the preseme of the Pleader 

on that date o:uld not be treated as disp>n»- 

mg with the necessity of the Magistrate’s 

•ailing upon the »omplainant to etatd his 

objettions to any order that he might propose 

to maae under eeition 250. Oa this ground 

a one the order in the present case ought to 
be set aside. 

I, therefore, make the Role absolute, and 
direot the amount, if paid, to be refunded to 
the csmplaiDant. 

The ateused in this «a { , thoogh served, 
has not appeared to support the order. 

Crump, J,—I agree. 

N, IT, 

Rule made absolute, 


Mr. JtMnu/t (with him Mr. Ratanhl Ban- 
chfwidas), for the Applicant, 

JUDGMENT. 

Shah, Acto. 0. J.-In this ease the Magis* 
irate has made the order under section 250 of 
the Code of Criminal Proeedure without giving 
to the somplainant an opportunity of put- 
fcmg forward hi* objeetions to the order. 
The reason given by the Magistrate for 
adopting that scii-ge is that in his view 
the complainant had been absenting himself 
on the appointed days of hearing, and, as 
he coDjeatured, probably fearing that be 
would be called upon to pay .ompensatioo. 
It is difficult to understand bow any infer¬ 
ence could be drawn againat the complain, 
ant from hie absence. He wae not bound 
to be present at those dates of hearing, 
or at any rate, on the day on whieh the 
order was made. There ia nothing to show 
that he was bound to be present, and in fast 
be was absent. The Magistrate has read 
the proviso to sub-section (1) of section 
250 as though it sontained the words “ if 
the complainant be present. ” But those 
words are not there and it is difficult to 
read words in the proviso which ara not 
there. It is Blear that under the proviso 
the Magistrate was bound to hear the 
complainant before making the order whish 
in the present case he failed to do. It 
appears ^ from the jadgmenfc that the com¬ 
plainant's Pleader wao there, but ho was 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Orieinil Revision No, 156 of 1921. 
November 22, 1921. 

Present:— Mr. Lyle, A. J. 0. ... 

NAZIR HASAN —Acccsid —Applicait 

versus 

MOHAMMAD YAMIN— Complainant— 

Opposite Pasty. 

mT\' Ml ±£ r0C " d A Ulre Code (Act V vf 189 V» as. 

( J, 139— Any sanction given or refused, 

weaning of-Order of Sessions Judge passed on appli¬ 
cation against order of Subordinate Court-High 
Courts power of tntcrjerence-lnveterate enmity 
between parties-Sanction, whether should be given . 

D J^ e ^nc d8 J! an 7 aanction given or refused” under 
section 105 6) of the Criminal Procedure Code are 

applicable only to a sanction given or refused upon 

nrnvSf? an < 1 ^-section b• does not 

J ° fl V n fu ‘ nte l rfe " enca h ? a third Court. Conee. 

, fh \ he H ^ h Court has no P° wor t0 interfere 

mdor that section with an order granting or refusing 
aeain^h 3 " 936 ! 11 S ® 8sion8 Jud ^ e 0,1 an application 

against the order of a Subordinate Court, [p. 416 , 

Mohammed T Yalayatullah Khan, 8 O.C. 
IT . S". L( i l v ' p hadatni 1 Ind. Cas. 6j 6 A. 

N 00081 20*V ' HR* L - T, » 65} 9Cr * L ' J - 63> A ' W * 

w. U908) 290 and Baran Barai v. Mata Prasad, 26 

tilfl, followed! ^ ^ 82li 36 A ' « 9ll5feU ' 

A High Court has, however, power to interfere 
with such an order of the Sessions Judge in the 

e f^l C1S ^ • r ®visional jurisdiction under section 439 
of the Criminal Procedure Code, [p. 415, col, 2j * 
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NAZIR HASAN t>. MOHAMMAD TAMIN, 

Where there is inveterate enmity between parties, 
it is neither desirable nor in the interests of justice 
that sanction to prosecute should bo granted, [p. 
416, col, 1.] 

Revision against an order of the Sessions 
Judge, Laoknow, dated the 20thAogust 1921, 
setting aside that of the Magistrate, First 
Clast, Barabinki, dated the 30th Jane 1920. 
Mr. Haider Husain , for the Applicant. 

Mr. B. D. Sinha t fcrfche Opposite Party. 

JUDGMENT.—Nazir Hasan brought a 
complaint against Mohammad Yamin and a 
number of other persons under section 147, 
Indian Penal Code, in whioh be charged 
Mohammad Yamin as having been present 
and instigated the riot which was said to 
have ccmrred on the 5th of Oatobsr t920. 
Mohammad Yamin and Nazir Haian are 
Zemindars livirg in the same village and 
the quarrel which rasnltd in the charge 
under section 147, Indian Penal Code, 
arose out of an irrigation dispute. 
Nazir Hasan himself gave evidence before 
the Magistrate who tried the cise under 
section 147, Indian Penal Code, in support 
of the oharge on the 16th of October 1920. 
The learned Magistrate acquitted Mohammad 
Yamin and convicted certain other persons 
who had been charged aloDg with him. All 
these persons were, however, acquitted in 
appeal by the Sessions Court. The Magis* 
trate held it proved that Mohammid Yamin 
was nofc present at the time when the riot 
occurred, Toe judgment of the Sessions 
Court is dated the 10th of January 1921. On 
the 30th of January, Mohammad Yamin 
applied to the Magistrate for permission to 
prosecate Nazir Hasan under sections 193 and 
211 of the Indian PeDal Cede. The Magis¬ 
trate by his order of the 30-h of Jane 1921 
refused to grant the sanction applied for. 
In that order hectat-d that there had been 
&□ inveterate enmity of long standing 
between Naz r Hasan and Mohammad Yamm 
who are rival Zunindars and there was no 
doubt that N-»zir Hasan had boeu boaten by 
Mohammad Yamin’s party on aceocmt of that 
enmity. He refused sanction on the ground 
that the application was clearly made to 
eatiefy a private grudge and for the purpose 
of coeroing Nazir Hasan and that the interest 
of justioe would not be serve:- by granting 
it. This order has been rev:-i:ed by the 
learned Sessions Judge who has granted 
^lob&mmad Yamin psrmissiou to prosecute 


Nazir Hasan. In his order be has not 
discussed the reasons given by the learned 
Magistrate for refusing sanction but ha3 
rfierely stated that he sees do reason why 
Mohammad Yamin shculd bs refused per¬ 
mission to prosecate Nazir Hasan for having 
brought a complaint against him whioh 
was false and which he must have known to 
be false. Nazir Hasan has now applied to 
this Court to have the order of the Sessions 
Jadge set aside and (be sanction granted by 
him revoked. 

The application is headed as an aoplica< 
tion under nub*seotion 6 of section 193 of 
the Code of Criminal Procedure, It is clear 
that this Court is nit given power under 
that section to interfere with the order of 
the learned Sessions Judge. Sub eection 6 
of section 195 provides (hat any sanction 
given or refused under this seotion may be 
revokel or granted by BDy authority to which 
the authority giving or refasirg it is tub- 
ordinate. The words any sanction given 
or refused under this scc'ion” are c'eaily 
applicable only to a eanotion given or refused 
upon an original application and this sub* 
section does not provide for interferense by 
Third Court. This is the view taken in 
Musoji v. Mohammed Walayatullah Khan (1) 
and the same view has been expressed in 
Kanhai Lai y. Ohadami Lai (2) and 
Baron Barai v. Mata trasad (3). Bat 
this Court has clearly power to interfere 
with the order of the learned Sessions Judge 
in exercise of its revisional jurisdiction under 
section 439 of the Code of Criminal Pro¬ 
cedure, as that section expressly provides 
that in any case whioh has come to its 
knowledge the High Court may ia its dis¬ 
cretion exercise any of the powers conferred 
on a Court of Appeal by seotion 195. The 
case before ns is one in which that discretion 
should, in our opinion, be exercised aud the 
sanction revoked. Sanction was refused by 
the learned Magistrate who saw the parties 
and heard the evidence and he was clearly 
of opinion that the interests of justioe would 
not be served by granting sanction. Nazir 
Hasan is about 70 years of age and there oau 
be no doubt that the riot in the oeurse of 

(1)9 0, C. 216, 

(2 1 I ml. Cas. 5; 6 A. L. J. 1; 31 A. 43; 6 M. L T 
55; 9 Ci\ I, J. 63; A. W. N. (1903j 290. ' * 

i3) 6 In-l Cas. 523; 12 A. L. J, 821; 36 A, 139. : j 
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which he was vary severely beaten was 
engineered by his enemy, Mohammad Yamin, 
although the latter was not ailually present. 
The affair ocearred more than 14 months 
ago and the statement on which it is proposed 
to sharge him with having given false 
evidence was made so far bask as the 16th 
of Ottober 1920. Had the learned Sessions 
Judge thought it desirable that Nazir Hasan 
should be prosecuted for bringing a false 
charge or giving false evidenie against 
Mohammad Yamin be shonld have taken 
attion himself and directed his proieoutioD, 
but in view of the inveterate enmity between 
the parties it is certainly not desirable nor 
in the interests of justice, that such a power¬ 
ful lever should be placed in the hands 
of bis enemy, Mohammad Yamin, 

I allow the application, set aside the order 
of the learned Sessions Judge and revoke the 
sanation. 

M, K. 

Revision accepted. 


BOMBAY HIGH COURT. 

Criminal Afplicatioh for Revision 

No. 84 of 1922. 

June 28, 1922. 

Present Sir Lallubhai Shah, Kt., 
Acting Chief Justiae, and Mr. Justice Crump. 

In re BADlflDDlN SARFUDDIN 

—Applicant. 

Criminal Procedure Cole (Act V of 18981, i. 195 

/j\ ( a )_ Public servant, order of, disobeyed—Public 

servant also Court—Sanction to prosecute—Subordina, 
tion for purposes of sanction. 


Under clause (a , sub-section (l), of section 195, 
if a public servant making the order is a Court, in 
r eS pect of that order, tho Court to which that Court 
would 1)0 subordinate would be the Court to which 

appeals would ordinarily lie. . , 

Arunachalam Pillai v. Ponnuswami Pillat, 48 lud. 

Cub S78- 42 M. 61; l!9l8) M. W. N. 824; 35 M. L. J. 
454; 8 L.’W. 422; 24 M L. T. 395; 20 Cr. L. J. 78, 

followed. . . 

Criminal application for revision against 

an order paised by the District Magistrate, 

Ahmedabad. 

Mr. 0. N. Thahor (with him Mr. R. J. 


Thohor), for the Applicant. 

Mr. Oovajes (with him Mr. J. 0. lisle), for 

the Opponents. 

JUDGMENT, 

Shah, Act*. 0. J.—In this case the original 
order whi.ii ia said to have bean diBobayed 
*aa made by tho Firet Claw Magwtrate, 



Mr. Date. It appeara that the pragept 
petitioner made an application to tho District 
Magistrate for sanction under section 195, 
Criminal Procedure Code, as an authority 
to which Mr. Date would be subordinate. 
The District Magistrate was of opinion that 
as Mr. Date made his order as a First Class 
Magistrate and that the Court to which he 
would be subordinate in that capacity would 
be the Sessions Court to which appeals from 
his decisions as a First Claes Magistrate 
would ordinarily lie. On that ground the' 
District Magistrate refused to entertain 
the application. We are not concerned with 
the application which the complainant sub¬ 
sequently made to the Sessions Court, nor; 
with the result of that application. The 
present application is against the order of 
the District Magistrate; and it is urged on 
his behalf that Mr. Date must be taken to 
have made his order as a public servant 
within tbe meaning of clause (a), sub-section 
(1) of section 195, Criminal Procedure Code, 
and that though he was a First Class 
Magistrate, as a public lervant he musk be 
taken to be subordinate to the District 
Magistrate, though as a Court be may not 
be subordinate to the Court of tbe District 
Magistrate within the meaning of section 
195. On the construction of the section, 
I do not feel any difficulty in disallowing this 
contention, but tbe point has bsen decided 
by tbe Madras High Court in the case of 
Arunachalam Pillai v Ponnuswami Pillat {\) 
and it is needless to deal with it at any 
length. I accept the view taken in that case 
and hold that under clause (a), sub-section 1 
(lj of section 195, if a public servant making 
tbe order is a Court, in respeck of that order, 
the Court to which that Court would be 
subordinate woald be tbe Court to which ' 
appeals would ordinarily lie, that is, in the 
present case, the Sessions Court and not the 
District Magistrate. I am of opinion that 
the order of the District Magistrate ie 
right. 1 

1 would discharge the Role. 

Crump, J.—I concur, 

N. H. 

Rule discharged, 

(1) 48 Ind, Cas. 878; 42 M. 64; (1918) M. W. N. 824; 
35 M. L. J. 464; 8 L. W. 422; 24 M. L. T. 398; 20 0/. 
L. J. 78. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 47-B 1922. 

August 17, 1922. 

Present Mr. Predeaux A, J. C, 

GANULAL— Plaintiff—Applicant 

term 

KASHIRAM— Defindant—Non Applicant. 

Sindu Law— Succession—Illegitimate son — Succes¬ 
sion Certihcate Act (VII of 1X89)— Illegitimate son of 
Sudra—Secession by survivorship — Succession Certi¬ 
ficate, whether necessary. 

Under the Hindu Law an illegitimate son in the 
three high classes never takes by inheritance but is 
only entitled to maintenance from the estate of the 
father. The illegitimate son of a Sudra might, under 
certain circumstances, inherit either jointly or 
separately. 

The illegitimate son of a Sudra can be a co¬ 
parcener with his father, when he would be com¬ 
petent to sue to recover a debt due to bis father 
without the production of a Succession Certificate. 

Saduv. Baiza, 4 B, 37; 2 Ind. Dec. N. s. i 535, iF.B.l, 
JogenAro Bhuputi v.Nittyanund Man Singh, 11 C. 702; 
10 Ind. Jur, 144.; 5 Ind. Dec, (N.8.) 1247, Jogendro 
Bhapati Hurrochundra Mahapatra v. Xittyanand Man 
Sing , 18 C. 151; 17 I. A. 128, 5 Sar. P C. J. 596, 9 Ind. 
Dec. (n. s ) 101 (P. C.) and Mukund Balkrishna Buti v. 
Purnia, 9 C. P. L. R. 65, relied on. 

Revision against an order of the Additional 
Subordinate Judge, Akola, dated the 13th 
February 1922, in Civil Sait No. 226 of 
1921. 

Mr. D t W, Kathalay , for the Applicant. 

JUDGMENT,—The plaintiff-applii&nt in 
this ease i3 an illegitimate son of one Ramlal 
in whose favour the defendant in suit exeent- 
©d a bond. It was pleaded inter alia that a 
Succession Certificate was required before 
plaintiff was entitled to a decree and that 
Ramlal, being a Khatri and not a Sudra, 
plaintiff could not form a cj parcenary with 
him. For the plaintiff it wai stated that 
Ramlal was a fifadra by ciste and hence 
plaintiff oould be a co parcener. 

Now, it is a settled law that the illegiti* 
mate sons in the three biga classes never take 
by inheritance but are only entitled to 
maintenance from tbe estate of the father. 
The illegitimate son of aSudra might,however, 
under certain circumstances, inherit either 
jointly or severally. 

The lower Court has directed the plaintiff- 
applicant to produce a Succession Certificate 
but the first question to decide in the 
case is whether Ramlal was a S/idri or a 
Khatri. If he was the latfcsr, even the 

Succession Certificate would uot enable the 

27 


MANMOTHA NATH t>. WALTER LOCKE & CO, 

plaintiff to sue, but if the former, the plaint¬ 
iff would be a oparcener with his father: 
Badu v. Baiza (1), Jogendro Bhuputi v. 
Nittyanuni Man Singh (2) and confirmed by 
their Lordships of the Privy Council in 
Jogendro Bhupati Hurrochundra Mahapatra 
v. Nitfyanand Man 8ing (3). Therefore, if 
plaintiff is tbe illegitimate son of a 8udra a 
Succession Certificate is not necessary: sea 
Mukund Balkrishna Buti v. Purnia (4). 

I set aside the order directing the plaintiff 
to obtain a Succession Certificate and remand 
the oase to the Trial Court with advertence 
to tbe above remarks. I fix Pleader’s fee at 
Rs, 15 and costs will follow the event. 

0. R. D & N. H. ' 

Order set aside . 

(1) 4 B. 37; 2 Ind. Dec. (n, s ) 635 (F. B.). 

(2) 11 C. 702; 10 Ind. Jur. 144; 5 Ind. Dec. (n. s.) 
1227. 

(3) 18 0.151; 17 I. A. 123; 6 Sar. P. C. J. 693; 9 
Ind, Dec. (n. s.) 101 (P. C.). 

(4) 9 C. P. L. R. 65. 


CALCUTTA HIGH COURT. 

Civil Suit No. 1468 or 1921. 

July 5, 1921. 

Present:— Mr. Justice Ghose. 

Kumar MANMOTHA NATH MITTER— 

Piaintipp 

versus 

WALTER LOCKE and Co., and another— 

Defendants. 

Calcutta Rent Act (III B. C. of 1920,), $, 11, scope of 
—Lease for term of years—Tenant informing landlord 
of his intention to quit after expiry of lease — Land¬ 
lord entering into agreement to. lease to another — 
Act , coming into operation of, before expiry of lease 
— Tenant, right of, to take advantage of Act. 

The Legislature in enumerating, in the proviso to 
section 11 of the Calcutta Rent Act, the grounds 
upon which a landlord cau successfully claim an 
order for possession did not intend to limit the 
claim to theso grounds but merely enumerated 
these grounds for the purpose of indicating the 
grounds upon which a landlord would be entitled to 
possession as of right, leaving it open to the Coun 
to exercise a discretion i-i his favour upon any 
other grounds which might appear to the Court to 
be-satisfactory, [p. 423, col. l.J • • • 

Certain premises in Calcutta were demised to 
defendant No. 1 for a term of twenty years beginning 
from the 1st April 1901; on the 7th January 1920, 
defendant No. 1 intimated to the plaintiff landlord 
that ho would not remain iu occupation of thu 



I 


[1922 


416 


INDIAN OASES. 


XAHMOTHA HATH t>. WALT IB LOCKE <fc CO. 

premises after the expiration of the lease. There- 
upon on the lfth January 19v0 the plaintiff entered 
into an agreement with E. for letting out the pre¬ 
mises to him for a term of 10 years from the 1 st 
of April 1&21 or as soon as the defendant No. 1 
vacated the premises. The defendant, however, 
refused to vacate the premises on the strength of his 
■upposed rights under the Calcutta Rent Act which 
came into operation in Maroh 19*0. V\ hereupon the 
plaintiff instituted the present suit to eject the 
defendant from the premises: 

Held, that the arrangement between the plaintiff 
and E. being not conditional if possession was not 
given to E. the plaintiff would be exposed to the 
consequenoes of a breach of his agreement with E. 
Consequently, it was just and proper that protection 
should be afforded to the plaintiff and that the latter 
had shown cause which ought to be deemed 
satisfactory by the Court for the purposo of coming 
to the conolusion that he was entitled to the 
order he sought vide proviso to sub-clauee sub- 
section J, section II of the Calcutta Rent Act . 
[p. 4*4, col. 1.] 

Mr. L. P, Es Pugh (with him Mr, T, Ameer 
Alt), for (he Defendant?. 

Mr. N . Sircar (with him Mr. B. K. Qhose), 
for the Plaintiff. 

JUDGMENT.— The plaintiff, who is the 
owner of premises No. 4, Esplanade Eas*, 
has instituted this suit against the defend* 
ants, (I) Walter Locked Co. Ltd , being 
a Company registered under the English 
Companies Act; (2) Walter Locke & Co. 

Ltd. being a Company registered 
under the Indian Companies Act; (3) 
H, Hobbs & Co., a firm carrying on busi¬ 
ness in partnership at 4, Esplanade East; 
and three persons named (4) J. B. Fulton; 
(5) G. R. Stanley; (6) P. R. Ducokley 
residing at 4 Esplanade East, and deeoribed 
as Merchants’ Asti^tants, prayiDg for the 
recovery of possession of the premises. The 
anit against the defendant No. 5 (G. R. 
Stanley) has been withdrawn as the plaintiff 
was informed that be was not in possession 
of any portion of the premises. The defend¬ 
ants J.B. Fulton and P. R. Danckley, al- 
thoogh served with the writ, have not 
appeared in this suit. 

The circumstances under whitb this liti¬ 
gation has arisen are as follows: —On the 
25th Jnly 1901 the premises teqaes-ion were 
demised to Walter Locke & Co., Ltd., 
(hereinafter described as the defendant 
English Company) for a term of twonty years 
beginning from the let April 1901 at the 
monthly rentals of P.s, 1.ST5. F.e. 1,925 and 


Rs. 9,025 for the first six years, the sscond 
period of seven ytars, and the third period of 
seven years respectively. By the Indenture 
of Lea<?e the defendant English Company, 
inter alia, covenanted with the lessor net to 
assign, transfer or part with the possession 
of the entirety of the said premises without 
the previons o^nssnt in writing of the plaint¬ 
iff, so that the defendant Eoglish Company 
should be at liberty, without euih consent, to 
sublet the upper flats of the said premises or 
any part thereof respectively. The said 
Indenture also contained a proviso for the 
entry by the plaintiff in case of failure or 
neglect of observance of any of the covenants, 
conditions or agreements on the part of the 
defendant English Company to ba performed 
and observed, The plaintiff alleges that, in 
or about the month of March 1920, Walter 
Locke & Co. Ltd,, was registered in India 
to acquire and take over as a going oon- 
oern the undertakings, assets and liabilities 
of the defendant English Company, and that 
the former Company thereafter carried on 
business at premis98 No. 4, E^planads East, 
and that by reason thereof, there was a breach 
of the covenant hereinbetere referred to, and 
that thereupon the plaint ff became entitled 
to re-enter upon the premises. The plaintiff 
farther alleges that on the defendant Eoglish 
Company’s attention being dravn to the last 
mentioned fact, the defendant Eoglish Comp¬ 
any informed the plaintiff that there had 
been no transfer nf the business of the 
English Company to the Indian Company. 
The plaintiff on the faith ot this assurance 
received the rents which had accrued previous 
thereto and which bad not be9n received by 
him and also the cnb^equeot rents up to 
J/eotmber 19*0. He states, however, that 
he has ascertained that a transfer to the 
Indian Company has been effected and that 
on account of the breach of covenant on the 
part of the defendant Eoglish Company, he 
has not acsepted the rants from Jannary to 
March 1921, and has also not received any 
portion of the monies due for the me and 
occupation by the defendant English Comp¬ 
any of the premises in question after Maroh 
1921. The plaintiff further states that 
before the lease of the 25th July 190A came 
to an end, the defendant Eagl sh Company 
definitely informed the plaiaciff early iu 
January 1^20 that they were nob going to 
ociupy the premises after tbs expiration 
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the term of the lease of 25th July 1901, and 
that thereapOQ the plaintiff entered into an 
agreement on the i L th January 1920 with 
one B.N. Elias for lettin? oat the premise* in 
qaesticnto the latter for a period of 10 years 
from the 1st April 1921 or as soon as the 
English Compary vacated the premises in 
question. In these •ireumstinci®, the present 
suit has been in«ti u ed by the plaintiff for 
ejestment of the defendants from the 
premises in question. 

The ground of forfeiture alleged in the 
plaint is not now relied opm and l do not 
propose to refer any further to the defendant 
Indian Company, The defendant firm of 
H. Hobbs & Co., ccaupy the first door of 
the premises whieh was sub let to them by 
the defendant English Company under a 
sob lease expiring cn the 31st Ma-ch *921, 
The defendants Nos. 4 and 6 are occupiers of 
the remaining portion of the premises under 
the English Company. 

The English Company in fcbeir written 
statement deny that their undertaking-, 
assets and liabilities have been transferred to 
the Indian Company ; or that there w is any 
breash of covenant on their part as alleged in 
plaint. They say further that they duly 
Rendered the rents in respest of the months of 
January to Marsh 19 1 to the pla : n*iff, bat 
owing to the refusal of the latter to accept the 
same, the said rents a* *l<o the rents for the 
months subsequent lo March 1921 have been 
duly deposited in the offiae of the Controller 
of Rente. They go on to add that some 
time prior to the expiration of the base there 
were negotiations between Ihe d-ferdint 
English Company and the plauit ff fur a 
fresh lease of the premi e*: that those nego¬ 
tiation* did not mature oM'ig to the pUint'ff 
having insisted on a rent of Rs 5,( 00 rer 
month tesides the payment by the tenan' of 
the owner’s and ccoapier’s shares of the rah a 
and taxes: that, although the defendant 
English Company had intimaud to the 
plaintiff sometime in January lj^Othat they 
were Dot prepared to accept the tmm* w* i»h 
had been propo ed by him, they notified 
to him on the 17th May .9i0 that, 
haviog regard to the fact that the Rant 
Ait t ad some info operation, they pr-i 
posed io remain on in the premises aod to 
avail themselves of the hem fit, oonfened by 
|he Rent Ast. They elo sta'e in their 
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written statement that they had made all 
possible endeavours to suture assomodation 
els3where hut had failed, and that, unless 
they are allowed to ramiiu in oisupation o! 
the premises, their business will suffer grave 
and irreparable injury. The defendant firm 
of Hobbs & Co, in their written statement 
adopted the statement made by the defend* 
ant English Company and maintained that, 
having regard to the provisions of the 
Calcutta Rent Ac 1 , they were entitled . to 
remain in oscupation of the first floor of the 
premises. 

Oo these pleadings the following issues 
were settled between the parties : — 

(1) Is the plaintiff entitled to ejest the 
defendant Nos. 1 and 3 from the premises 
No. 4, Esplanade East P 

(2) io he entitled to the mesne profits 
•laimsd ? 

Oq behalf of the plaintiff one Jaeob Ruben 
Jaoob has been called. He describes himself 
as the eonstituted attorney of one B N. Eliai 
and states that on the 16th January 1920 an 
agreement was arrived at between the plaint* 
iff and Elias under whieh the latter was 
entitled to the grant of a lease of the prem’se 3 
in question for a period of 10 years at a 
monthly rent of Rs. 5,000 Under the agree- 
mmt of 16January 1920 the lessee would 
be required to pay the whole of the rates and 
taxer, to put the property in thoiough repairs, 
to insure it for the benefit of the lessor in a* 

sum of not less than Rs. 3,00,000 against 
aicident, fire and earthquake and to deposit 
with the leisjr a sum of rupees one lakh in 
•a9h or proper sesurities to be approved of in 
writing by the lessor. On the lessee fulfill, 
ing thene terms he would have an option at 
the end of the period of 10 years to the 
renew*! of the leue for a further term of 
»0 years at the enhanced rent of Rs. 5,500 a 

month. 

The witness Jacob stated that the above 
terms were proposed by the plaintiff in hie 
letter o T the 6th January 1920and that they 
were aaaep'e 1 on the same day by Mr, Elias 
aod that thereupon a caeque for rupees one 
was handed to the plaintiff. That 
•heque, the witness believid, bad been cashed 
by the plaintiff; at any rata, no portion of 
the amount of the eheque has been returned 
by the plaintiff to E ias. The witness further 
stated that Eliss had all aloDg bgon and was 
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still willing to carry oat his part of the 
agreement of the 16th January; that he con¬ 
sidered himself tied to the plaintiff; and 
that he wanted possession to be given to him 
within a reasonable time. It appears that, 
pursuant to the agreement of the 16th 
January 1920, a formal lease of the 
premises has been drawn up and bas been 
executed by the plaintiff and by Elias, the 
date of the execution of the lease by Elis s 
being the 5th January 1921, The leate 
was tendered in evidence, but it appearing 
it was not registered, it was not admitted in 
evidenie as a lease ; but portions of the 
document have been tendered in evidence 
for the purpose of showing that the 8g*ee- 
menfc between the plaintiff end Elias was 
to the effect that Elias 6htuld have pcssecsion 
of the premi ei in quejtion on the determi¬ 
nation of the existing leate to Walter Lccke 
& Oo. Ltd. and as 6 O 0 n as the landlord gave 
vacact poesession of the same. In crcES- 
examination the witness stated to Mr. Pcgh 
that Elias has, 6inoe the execution of the 


and accordingly refused the same. Thera* 
upon the witness wrote to the plaintiff a 
letter on the 7th January 1920 in these 
terms:— 

“With farther reference to my interview 
yesterday afternoon with your son and Mr. 
GboBb, your Solicitor, re the terms on 
which you were willing to renew ocr leasei 
I write to say that upon mature consideration 
I regret we are unable to accept the terms 
offered. As the building cannot now be 
termed modern and has not the convermnoe 
of present day buildings, it would be impos¬ 
sible to get any thing like the same rent 
for the residential flats, and it would be im* 
possible to faddle the business with a r)nt 
out of all proportion to its value. We are 
sorry, therefore, to have to decline your offer 
especially after the long and pleasant rela¬ 
tione we have bad during our tenancy of the 
lest 20 years.*’ 

He admitted that after he had written the 
ab^ve letter, he was informed by the plaint¬ 
iff on or about the 17th April t9/0 that the 


lease, raised the quest oa as to whether, in 
place of the clause in the document which I 
have jest read out, a claaie to the effeot that 
pos 89 Seion of the premise in question should 
he given by the plaintiff to Elias within a 
reasonable time after tie expiration of the 
leaee to Walter Locke & Co. Ltd, should 
not be substituted. The witnees farther 
stated in croae-examiration that be had bean 
advieed by his Solicitors that the words now 
coouring in the lease were "all right”; but 
that owing to the absence cf a clause to 
the effect that possession of the premises 
in question should be given to Elias within 
a reasonable time after the expiration of the 
lease to Walter Looke & Co. Ltd. Elias bad 
not yet registered the leaee granted by the 
plaintiff. 

On behalf of the defendant English Com¬ 
pany Mr, Brandshaw, their Director and 
General Manager in India, has been examined 
before me. He staled that there were ne 
gotiations between the plaintiff and the 
Company in 1919 for a new leaee of the 
premises after the expiration of the old lease 
but no agreement was arrived at; that be 
interviewed the plaintiff on the 6th Jannary 
1920 when the latter told him that he had an 
offer of Rs. 5,000 per month plus all rates and 
axes plus the cost of repairs and insurance, 
be witness considered the demand excessive 


plaintiff bad contracted with one Elias on 
the 18th January 1920 for granting him a 
lease of the premises with effect fiom the 
1st April 1921, i. e., on the determination of 
the tenancy under the lease of the 25th Jnly 
1901. He stated that on the 17th May IS‘20 
he had informed the plaintiff that the defood- 
ant English Company desired to remain in 
ccoapation of the premises after the ex P* r |*“ 
tion of their Ieas9 and that if the plaintiff 
was unw lling to grant them a further lease 
they proposed to seek the protection of the 
Rent Act. He said he had erdoavoored to 
secure premises No. 2, Chowringbee, for the 
Company but the negotiations in respect of 
No. 2, Chowringbee had not matured, and 
added that after the expiration of the lease 
of the 25tb July 1901, he had taken steps to 
move the Rent Controller for fixing a fair 
rant of tha premises in question from April 
1921, and that those proceedings were still 
pending before the Controller of Renta. In 
cross examination the witness very frankly 
stated that he did not wish to suggest that 
Elias had no rights whatsoever under the 
agreement arrived at between him and the 
plaintiff on the 16th January 1^20; his 
point was that he had never refused to pay 
proper rent in respect of the P re ' 
mises and that owing to the difficulty o 
getting suitable accomodation elsewhere 9 
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had been obliged to seek relief under the 
Kent Aot. 

This is practicatly all the oral evidence in 
the ease, (the defendant. H. Hobbs & Co. 
have not given any evidenoe) and I now 
propose to turn to the documentary evidence 
whioh has been putin. 1 need not refer to 
the letter of 7th January 1920 as I have 
already set out the same; nor to the letters 
which passed between the plaintiff and Elias 
on the 16th January 1920 because I have 
set out the substanse thereof. As I have 
said, on the 17th April 1920 the defendant 
English Company were apprised of the fait 
that the plaintiff had entered into an 
agreement on the 16th Janaary 1920 with 
Elias for granting him a lease of the 
premises in question for a period of 10 years 
after the expiration of the then existing 
lease to the English Company. The defend¬ 
ant English Company did not reply to the 
letter of 17th April 1920 till the 17*k May 
1920, i. e, % not till the Rent Aft had come 
into operation. On the 17th May 1920 they 
informed the plaintiff that they desired to 
remain in ossupation of the piemiees an 
proposed to seek the proteofcion of the Rent 
Aot. On the 20oh July 1920 the defendant 
English Company stated that, although they 
had given notice to the plaintiff, that they 
proposed to remain on after the expiration 
r,f their Jev>e “under the protection of the 
Rent Aft,” they were, however, negotiating 
to take other premises and that they hoped 
to give the plaiatiff vacant possession of the 

premises in snifc on the 31 sfc Marah ‘921. 
On the S;h February 1921 the djfeud-iot 
English Company wrote to say that, owing 
to the failure in obtaining possession of 
premises No. 2, Chowringhee, they woald 
be unable to give vacant possession of 4, 
Esplauade East, on ihe expiration of their 
lease on the 3lst Marsh 1921. On the ilth 
February 1921 the nlaintiff stated in reply 
that the defendant English Company had 
given him definitely to understand that 
they would not remain on after the expira¬ 
tion of the lease on his terms and that 
thereupon he had entered iD Jauuary 1920 
into a binding agreement with another 
party for the lease of the premies which 

was to ommeaie from the terrain itiou of 
the then existing lease in favour of the 
defendant English Company, ani that he 

iculd not help stating that tbo defendant 


English Company were going bask upon 
their promise. On the 14th February 1921 
the defendant English Company explained 
to the plaintiff the position and stated thafc 
owing to their failure in seouring accomada- 
tion in premises No. 2, Chowringhee, they 
had been obliged to seek the protection o! 
the Rent' Act in respesfc of premises No. 4, 
Esplanade EaBt. On the 16fch February 
1921 there is a letter in which the position 
taken up by the defendant English Company 
is contested in great detail on behalf of the 
plaintiff, On the 22nd February 1921 there 
is letter from the defendant English Company 
in which the position of the Company is re¬ 
viewed at great length. Then there is a 
letter of the 2nd March to which no reference 
need be made, having regard to the fact 
that the ground of forfeiture referred to 
above has now baen abandoned by the plaint¬ 
iff. Lastly, the defendant Company have 
produced before me the reoeipts which had 
been granted by the Controller of Rents in 
respects of the rents of the premises from 
January 1921 which were deposited in his 
offica under the provisions of the Calcutta 
Rant Act. 

In this state of the evidence, oral ani 
documentary, it has haen contended before 
me on behalf of the plaintiff that he is 
entitled to the relief he seeks on two grounds: 
fl) that the defendant English Company 
have not observed the provisions of sub¬ 
sections 4 and 5 of section 11 of the Rant 
Act and (2) that inasmuch as the 
defendant Eaglish Company had defiai- 
tely refused to accept the terms which had 
been proposed by the plaintiff in respeit of 
a fresh lease of premises No. 4, Esplanade 
East, so far back as on the 7th January 
1920, i. e., long before the Rent Ait came 
into existence, the plaiatiff was free to let 
oat the premises to any one he liked and 
that he did in fact let out the premises to 
Elias on the 16th Jauuary 1920 long before 
the Rant Ait had bjen thought of and that 
I ought nob to pass such an order as will 
result in the plaintiff being exposed to the 
conseauentes of a breaih of his agreement 
with Elia9. 

On behalf of the defendant Eaglish 
Company the aoutention has been advanced 
that there was at no time any definite refusal 
on their part to take a lease of the premises 

in q^fcioa from the plaintiff oo terms 
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which were fair and equitable. It wa 9 true- 
ibat the defendant English Company had 
not accepted- the plaintiff's term) as they 
thought they were extravagant; bn 1 , the 
poliey of the Bent Ast was to prevent the 
tenant from bavitig hie lent raised 
agaimt him, or from being * tamed out, 
though hie tenancy by agreement 
had expired, so long as he was willing 
to pay the rent authorised by Statute. In 
other words, the defendant English Com¬ 
pany became statutory tenants of the 
premises in question on the expiration of the 
term of the old lease and that, so long 
as they observed the terms of the 
Statute, they * and the other defendants 
aa •• well were entitled to remain 
in the premises in question. Lastly, it 
was argued, having regard to the nature 
of. the business whish the defendant Eng¬ 
lish Company tarried on in these premises, 
it was extremely inconvenient to and hard on 
them that they should be asked to move out 
of., the premises at a month’s notice, espe¬ 
cially as no suitable accommodation was to be 
found elsewhere. 

So far as the plaintiff's first contention is 
•onserned,* I do not think that tfere is aoy 
snbstanse in it. The ren^s up to March 
1921 were due to the plaintiff under the 
lease of the 25th Joly 1901. Thore renfs 
as they became dne had been tendered to 
tbe plaintiff in dne and proper time. 
The ground of forfeiture alleged in 
tbe plaint has been given op, and, 
that being so, I am unable to bold that 
there was any valid reason whatsoever on 
the part of tbe plaintiff whish justified him 
in refusing to assept the rents whish has 
been tendered by the defendant Englinh 
Company in respect of Januaiy to Maroh 
U21, Be that as it may, cn the refusal of 
the plaintiff to assept the rents so tendered, 
the defendant English Oompaay deposited 
them in the office of the Controller of 
Rente on tbe lab April 1921, ». e., on the 
first available date on which he could deipoeit 
the rents tKjder the Statute. As regards tbe 
rents for the months subsequent to March 
1921,1 am satisfied, on the evidence produe- 
ed before me, that the defendant English 
Company deposited thoee renfs in proper 
time in the offiie of the Controller of Ren s. 
That beirg fo, I hold against the plaintiff's 
firefc contention, and I atn of opinion that 


the defendant 'Eiglish Company diaV* d ily 

obierved the provisions of sab-sections 4 and 1 

5 of seo ! ioa ll of the Rent Act. 

The second question ruse! by Ihe plaint¬ 
iff raises however, a diffioilt point. Undoub- 
tedly, the poliey of the Rent Asb is as has - 
been contended for on behalf of the defen- 
daot Eoglisb Cjmpaoy. In other words, 
the objects whish the Legislature had in 
passing the Rent Alt included restriction" 
on increasing rents, restriction or right to 
possession and restriction on premises. In the 
c\se of rent, a standard is fixed an! any rent 
in exsesB of that standard n declared by the *• 
Statute to be irrecoverable from the tenant, 

notwithstanding any agreement to the 1 
contrary. In the oase of the restriction on 
the right to possession, section 11 provides as s 
follows:— Notwithstanding anything son*’ 
ta i ned in the Transfer of Property Ast, 
18S2, the Presidency Small C*u*e Court® 
Ait, 1882, or tbe Indian Contract Act, 1872, 
no order or deoree for the recovery of posses- • 
sion of any premises shall be made so long 1 
as the terant pays rent to the foil rxtent 1 
allowable by this Act, and performs the con¬ 
ditions of the tenancy: Provided that noth¬ 
ing in this sab section sha l l apply where the * 
tenant has done any act sontra’y to the pro 
visions of clause (ns’, clause (o), or d -u^e 
(p) of eeo : ion 108 of t he Transfer of Pro¬ 
perty Ast, 18J2,orhas been guilty of cou- 
doofc which is a nuisance or ao annoyance to 
adjlining or neighboarjog osiapiers, or where 
the premises are bona fide require! by the * 
laf dlord eiihar for purposes of building or 
re building, or f)r bis o*n oc*npition, or for 
the oo*uiation of any pe-sm for whoso 
benefit the premises are held, or where the 
londlord osn s >ow any cause which may be 
deemed satisfactory by the Court,” It is 
* further provided that the faot that tbe psricd 
of the lease has expired or that the interest 
of tbe landlord in the premises ha) been ‘ 
transferred, shall do 1 , of itself, bs deamed to 
ba a satisfactory cause within the meaning of 
the last mentioned proviso, provided the tenant 
is ready and willing to pay rent to the full 
extent allowable by the Ao), I need not 
re^er to the case of restriction on premiums, 
because nothing tarns apen it so far &j this 
case is concerned. 

Tne ques i n now is whether in this case • 
the pi Ain tiff 1 ni'ord ba) s iown any same ’ 
which can be deemed satisfactory by ibeOoqrt 


» 



Vdl, LXVIII] INDIAN CASKS. 423 


MAN MOTH A NATH V, WALTER LOCKE A CO. 

for coming to the conclusion that the defend* 
ant English Company are disentitled to 
relief under the provisions of the Rent Act. 

I think the Lsgiclature in enumerating in 
the proviso to section 11 the grounds upon 
whioh a landlord can successfully claim an 
order for possession did not intend to limit 
the claim to those grounds bat merely 
enumerated those grounds for the purpose 
of indicating the grounds upon which a land¬ 
lord would be entitled to Dossesaion as of 
right, leaving it open to the Court to exercise 
a discretion in bis favour upon any other 
grounds which might appear to the Court 
to be satisfactory. 

What are the facts here P As I read the 
correspondence between the plaintiff and 
defendant English Comoauy, it is reasonably 
dear that on the 7th January 1920 the de* 
fendant English Company intimated to the 
plaintiff, in pefeatly clear and unambiguous 
language, that they would not remain in 
occupation of the premises in question after 
the expiration of the terms of their lease on 
the 31st March 1921. They, thorefore, 
suggested to the plaintiff that he should 
look for a new tenant in respect of the 
premises in question. Within 9 days of the 
date of the k'ter of the defendant English 
Company, the plaintiff succeeded in securing 
a tenant who was agreeable to accept his 
teimc, and who gave amp’e evidence of his 
solvency and of his bona tf,d e 8 by immediately 
depositing with him a sum of rapees one lakh . 
All this took plica ling before the Rent 
Act came into operation. I do nob think it 
can be suggested on the evidence before me 
that there is not at the present moment 
a definite and binding agreement between the 
plaintiff and Elias. The whole evidence 
points to the conclusion that the phintiff and 
Elias consider themselves tie 1 to each other. 
It is said that El as is a speculator. P )r the 
purposes of this case, this question i*, t> my 
mind, irrelevant. It is next argued that the 
lease taken by Edas from the ohintiff in 
respect cf the premises was conditio lal on 
Elias getting vacant po 9 ie 8 *nn of the pra* 
m ses from Walter L:oke A Co. Ltd., aDd on. 
8'derable stress has bean laid on the words in 
Exhibit H to which I have already drawn 
attention. It U argued that where the land¬ 
lord has secured a hasae on a-edition that 
possession ghoul 1 be given to bin on the 
defendant Euglisb (Jompuuy vacating 


the premises there was no chance what* 
soever of the landlord being exposed to 
the consequences of the breach of > any 
agreement which he might have arrived 
at between himself and Elias if he failed 
to give possession. In support of this 
contention, my attention has been drawn 
to the ca c e of Hunt v. Blitt (1). It 
has been pointed oat on the other hand, 
on behalf of the plaintiff that Hunt v. Bliss 
(1) has no application whatsoever to the ' 
facts of this case and that the case to 
which reference may usefully be made 
for the purpose of deciding the matteri 
in controversy between the parties, is 
of Green*Price v. Webb (2). it is per¬ 
fectly true that on the expiration 
of a lease the lessee, if he chooses to re¬ 
main in the premises becomes a statutory 
tenant under the provisions of the Rent Act, 
The Legislature presents him with a statutory r 
tenanoy at the will of the tenant for so 
long as he liked and no longer. Now, if \ 
no other circumstances were present in 
this ca«e, I should have unhesitatingly come - 
to the conclusion that the defendant 
English Company were entitled to remain 
in the premises in question for so long > 
as they liked and that no order for re¬ 
covery of possession could be made in 
favour of the plaintiff; but in this case 
the tenant suggested to the plaintiff long 
before the expiration of the term of the 
laase cf the 25th July 1901. that the 
plaintiff was free to negotiate with other 
peuple for letting out the premises in 
question On the faith of that representa¬ 
tion the phintiff has entered into a bind¬ 
ing agreement with Elia9. And is there 
aoy reason why that agreement should 
not be carried out? I do not think the 
arrangement between the plaintiff and 
Elias is cmditional. The landlord, in my 
opinion, has undertaken to give possession 
of the premises to Elias on the expiration of 
the term of the lease of the 25th July 
1 0L, or at any rata within a reasonable 
time thereafter. Mr. Elias considers cix 
months to ba a reasonable time. I do not 
think the words in Exhibit H referred 
to above can p)33ibly nnan that Elias 
would have to wait for an indefinite 

(1) (1919) 3^ T. L. R. 74:04 8. J. 116. 

(2 ) (1919) 36 T, I . U. 29: 64 S. J, IV. 
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period to obtain p03sePsion of the premises. 
That being so, I think if possarsion 
is not given by the plaintiff to Elias, the 
plaintiff will be exposed to the conseqaences 
of a breath of his agreement with Elias and 
that it is just and proper that protection 
Bhould be afforded to the plaintiff. It is 
svid that the tenant has certain definite 
rights under the Rent Act: so indeed he 
has ; but the rights of the landlord have 
rot yet been wholly taken away by the 
Legislature. It is further said that the 
view I am taking would render the whole 
Act nugatory; I do not agree that I am 
doing anything of the kind. Each case 
must depend upon its own facts ; aod to 
my mind the fact9 disclosed in the present 
ease are more near the facts in Oreen• 
Price v. Webb (2) than to the facts in 
the case of Hunt v. Blm (1), I am, 
therefore, inclined to think that the plaintiff 
Undlord has shown cause, which onght to 
be deemed satisfactory by the Court for 
the purpose of coming to the ontknion, 
that be is entitled to the order he seeks 
(vide proviso to sub-clause J, eeition 11 
of the Calcutta Rent Act). 

While, however, I have beeD constrained 
to come to the conclusion which I have 
just mentioned. I think, having regard to 
the peculiar facts of this Das'*, I ought 
at the same lime to mitigate toe stringency 
of any order as far as possible. So far 
as the defendant H. Hobbi & Co., are 
concerned I find that they Lad a sub¬ 
lease of the first fl)or in these premises 
expiring on 3iat March 1921. Therefore, 
so far as they are concerned, they stand 
or fall with the defendant English Company. 
The defendants Nos. 4 and 6 have not shown 
BDy cause whatsoever why i sbooli not 
decree the suit against them. The 
order, theiefore, which I propose to make 
is that the plaintiff will be enti'led to 
recover possession of the premises in 
qnestion, bat he will not be entitled 
to execute the decree for ejectment for a 
period of six months from date against 
the let, 3rd, 4th and 6th defendants. 
I have already stated that the suit has 
been withdrawn as against the defendant 
No. 5. The plaintiff will get the costa of 
the Buit on Scale No. 2 against the 1st 
and 3rd defendants and on Scale No. 1 
against the 4th and 6th defendants. 
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There is no evidence before me that tbe 
Indian Company was at the date of the 
suit in possession of any portion of the 
premises. I think, therefore, the §uit, so 
far as the Indian Company is concerned, 
should stand dismissed. In the circums¬ 
tances of the oase, I do not, however, pro¬ 
pose to allow any costs to the Indian 
Company. 

As regards the question of mesne profits, 
it is urged on behalf of the plaintiff that 
I ought to allow to him at least Rs. 3,500 
per month on Mr, Bradshaw’s evidenoe. 
What Mr. Bradshaw did really say in his 
evidence is thie: that he thought that if 
the plaintiff was minded to give a fresh 
lease of the premises after the prem res had 
been thoroughly repaired, and after modern 
•onvenienses had been put in including the 
installation of an electric lift and so od, he 
would he willing to pay a rentof Rs 3,500 per 
month. It is in evidence that the permises 
in qnestion have Dot been repaired for a 
period of 6 years ; taking all circumstances 
into consideration, I allow mesne profits at 
the rate of Rs. 3,000 por month from the 
1st April 1921 till the date when posses- 
sion of the premises is given to tho plaint¬ 
iff. The defendant English Company has 
deposited certain rents in the office of the 
Rent Controller. There is no difficulty as 
regards the rents up lo -■ 1st March 1921; 
the plaintiff will be entitled to take them 
out. 

As regards the monies deposited in respect 
of the months subsequent to March 1921 the 
plaintiff will elso be entitled to take out 
the same from the office of Rent Con- 
troller ; he will give credit for the same 
in taking the account of the mesne pro¬ 
fits from the 1st April 1921 up to the 
date when pcssersion is recovered by him. 
lDBsmueh as I have lu Id that tie 
defendant English Company were not en- 
tilted to remain in prspeMinn of the premises 
after the 31st March 1521, I think the 
roeere profits ought to run from the 1st 
April 1921. Interest on metne profits at 6 
per cent. 

b. h. & v, H. 

Order accordingly , 
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JHKIBIM eHANiSlUL #• HIDHO PATH. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No 173-B of 1921. 
December 3, 1921. 

Present :— Mr. Dbobley, A. J. C. 
SHRTRAM SHANKERLAL through ow«sb 
1NDERSINGH— Pluntiff—Appliurt 

terms 

MADHO PATIL-DEFiHDiNi— Non- 

Afplic iIT. 

Civil Procedure Code (Act V o) I90\j-S«tttn nameof 
shop by one partner only , whether maintainable. 

One of the partners in a shop is competent to sue 
in the name of the shop, and, in such a case, it is 
not necessary that all the partners should be named 
in the plaint as plaintiffs or that the plaint should 
be signed by all of them. 

Application for revision of a decree of the 
Judge,SmallOaaaes Oourt.Malkapur, dated the 

27th July 1921 in Oiv 1 Sait No. 374 of 1921. 
Mr. B. V. Pradhan, for the Applioint. 
JUDGMENT.—The suit giving rue to 
tbis revision was broaght in the Small 
Cause Court, Malkapur, by one indersingb, 
who described himself »• the owner of 
thfl ehop known as Shriram Shankerlal. 
The promissory-note for the enforoemsnt 
of wbioh the suit was brought was 
exeouted by the defendant in the came 
of the shop. Tbe suit was heard ex P vte 
aod daring tbe courss of the evidence it 
transpired that there were two partners iq 
the shop, *ndersingh and one Haridas. 
Taking thi) circumstance into consideration, 
the Court awarded a decree only to the 
extent of tne-half of the amount claimed 
apparently on the ground that Indersingb 
had not power to realise the debt on behalf 
of tbe other partner, The decie3 caonot 
be upheld, as there was no plea that Inder- 
eingh had no power to bring a 8life in the 
name of the Bhop or that either the defend¬ 
ant or the other partner had questioned his 
right to bring a suit for the whole amoaot. 
The suit was broaght in the name of the 
shop and one of the partners toald bring it 
on tehalf of all the partners. It WAB D0 ^ 
necessary that all the partners should have 
been named in the plaint as pliintiffs or 
should have ligned the plaint. The decree 
mast, therefore, be modiBed and a decree for 
the full amount claimed passed. The 
plaintiff is given a deoree for the full 
amount alaimed together with hie coats in 
this and in tbe lower Court. 


Q, B. D. & W. C. A. 


Decree modified, 


AXElffi DIBl V. iWlBKilfiTI DAM, 

CALCUTTA HIGH COURT. 

Appeal prom Appellate Dicrbk No 

of 1920. 

February 23, 1922. 

Present Mr. Justice Greaves and . 

Mr. Justice Gbose. 

Sremutiy AMBIKA DBBI and otbirs 
—Difindanti Nos. 1 and 6—Appcllants 

versus 

Sresmutty SWARNAMAYIDASI and another 
—Plaintiffs and others—Defendants 
Nos. 2 to 5—Rispo«db<ts 

Landlord and Tenant-Partial transfers—Occupancy 
holding , non-transferable-Osufructuary mortgage by 
tenant—No abandonment—Landlord, if entitled to re- 
enter _ Execution of usufructuary mortgage-Abandon¬ 

ment. 

A transfer by way of usufructuary mortgage 
stands on the same footing as other partial transfers, 
fp. 427, col. 1.3 

Bhupendra Nath Bose v. Binsi Tanti, 22 Ind. Caa. 

416 : 40 0. 870, referred to. 

Where there has been no abandonment by the 
tenant, the mere execution by him of a usufructuary 
mortgage in respect of a non-transferable occupancy 
holding, followed by possession of the mortgagee, does 
not entitle the landlord to re-enter on the holding 
or recover possession, [p. 427, col. I ] 

Krishna Ohandra Datta v. Krishna Bajania, 10 C, 
W. N. 4 IJ 9; 3 C. L. J. 222, not followed. 

Vayamoyi v. Ananda Mohan Roy , 27 Ind. Cas 6 ! ; 42 
c. 172; 18 c. vv. N. 971; 20 C L. J. 52, referred to. 

The’mere execution of a usufructuary mortgage 
might not of itself be sufficient to establish abandon, 
ment. [p. 427, col. J.] 

Afonofcar Pal v. Ananta Moyee , 20 Ind. Cas. 19°; 17 
C. W. N. 832, referred to. 

Appaal against adacree of tbe Subordinate 
Judge, Seoood Court, Midnap ira, dated the 
29th of July 1919, reversing that of tbe 
Muuaif, Fourth Court at Tamluk, dated the 
26th of Maioh 191S. 

FACTS appear from the judgment. 

Mr. Jyotish Ohandra flazra (with him 
Bibas Moh°.sh Chaniti Banerjee aud Bantoth 
Ku’nar Paul), for the Appellants.—The 
defenlants Nos. 1 and 6 are appellants. The 
appeal is against a decree award ng possession 
on payment of Rs. 45 in satisfaetion of rent 
deoree. Defendant No, 6 is the landlord and 
defendant No. 7 is tha original tenant against 
whom the lanJlord defendant No. 6 obtained 
rent deiree. Plaintiff is the usufractuary 
mortgagee of the bolding from defendant 
No. 7. In execution of his rent decree the 
landlord purchased the holding. Hence the 
present suit, The question is whether I 
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have any right to 1 maiatain this Bait and 
whether there has been abandonment. The 
findirg is tbBt it is an incnmbrancs being 
ton transferable 1 oioapanoy holding which 
not having b*en annulled the landlord is not 
entitled to possesion. T •> o of the plots 
which were mortgaged to me have bean found 
to ba not within the holding. I submit it is 
not an incumbrance. The ease in Bhupmdra 
Nath Bose v. Bansi Tanti (1), is distiDgoish- 
able. Rafers to Meheruwieta v. Shim 
Sundar Bhuiya (2). This <n c e lends support 
to the view taken by the lower - Appellate 
Oonrt. Refers to Ratik Lil Dutt v Bidhu 
Muhhi Dosi (3', Krishna Chandra Dutti 
v Khiran Baianii (4). The case in Rajend r a 
Kit'ore Adhiian v. Chandra Noth Dutt (5), 
is distinguishable. Refers to Kali Nath v. 
Kumar Upendra Chandra 16), If it is not 
an incumbraroa it need not be annulled. The 
cate in Dayanoyi v. Ananda Mohan Roy (7), 
is rather in my favour than against'me. 

Babu Birolal Sanyd (with him Baba 
Charu Chandra Biswas), for the Ess- 
pondeDts—They now set ap a totally nsw 
case. My client lentRs 400 on an asnfraitaary 

mortgage. The mortgagor wilfully defaulted 
and allowel tbe properties to be fold and 
purchased it himielf. When I came to 
know of ttie I instituted the suit impugning 
tbe above proceeding as collusive. The 
defence was that there wa9 no mortgage, 
The^e questions were never raised in the 
Courts below. They eaid that the plaintiff 
is a trespasser and that the mortgagor’s 
tenant had either abandoned or that 1 could 
eject tbe trespasser. That ic their argument. 

1 submit that argument has now no force in 
face of tbe Full Bench decision in Diyamoyi v. 
Ananda Mohan Roy (7), or the Special Bench 
df cision in Ohandra Eenode Kundu v. Ala Bux 
(8). An ocoupancy holding is now sale ableand 
transferable with this exception thatthe land¬ 
lord may cot reiognise tbe transferee. The 
transfer to me is not by way of sale but as a 

(1) 22 Ind. Cas. 410; 40 C. 870. 

(2) 0C. W. N. 834. 

(3) K> C. W.N.71MC.L J. 806; 33 C. 1094. 

(4) 100. W. N. 499; 3 O.L. J. 222. 

15) 12 C. W. N. 878. 

(6) 1 C. W, N. 108; 24 C. 212; 12 Ind. Deo. (n. c.) 


mortgage. Abandonment implies cessation 
of interest. Rent suit was instituted wi'h the 
idea that the tenant had subsisting interest. 
The mnr gave was in 1909. The iait for 
rent wa< »n I 13. It has bsen found that 
there was no abandonment. I submit nuder 
these circumstancas the landlord is not entitled 
to re-enter. Refers to Dayamoyi v. Ananda 
Mohan Roy (7). 

[Gbosb, J.—Look at Aiodhya Prasad Singh 
v. Jagdeo Singh (9). Bat see Explanation 
to stc'.ion 87 of the Bengal Tenancy Aot ] 
That was a Patna ease. There has got 
to be abandonment in hw and fact. 

Mr. Jynt sh Ohandi Hatra in reply.— 
Section 87, Bengal ientocy Ao ; , is not 
exhmfcivn. R-f<jrs to Bhupendra Nath Bote 
v. Bansi Tanti (l). 

JUDGMENT.—This is an appeal by the 
defendants Nos. I and 6 against a decision 
of the subordirVe Judge of Midiapore 
modifying a dec s on of the 4bh Muasif at 
Tamluk. The plamtiff in the suit was a 
umfraetuary mortgagee. The mortgage was 
executed in his favour by defendant No. 7. 
Toe appellant, defendant No. 6, is the land* 
lord aid the firct defendant is a new tenant 
with whom defendant No 6 oarportr to have 
settled the laods. The holding, which is a 
non-transferable occupancy holding, was 
sold for non payment of rent and was 
purchased by aefeodanb No. 6, the landlord. 
The lower Appellate Ooart has parsed a 
decres for possesion of the laud in suit in 
favour of tbe mortgagee, the plaintiff, on • 
coaditiou of hie payiog to the landlord, tbe 
appollant, defendant No. 6, a sura of Rs 45, the 
amount of tie arrears of rent for whicb the 
boldmg was brought to sale. 

Two pointe have been urged bsfore us 
in this appeal. Firs>, it is said, that the 
plaint ff cauoob maintain tbe suit inasmuch 
as the execution of the osafruituary mort* 
gage by defendant No 7 gave the landlord 
a right to ob:ain possession of the holding, 
and it is said that, by virtue of the mortgags, 
the plaintiff acquired no rights in tbe land. 
Secondly, it is said that there was no prayer 
for redemption in the original plaint. So far 
as the first point iseoncornsd, what has been ' 
argued before qb is that tbe mare execution * 


807# 

,7) 27 Ind. Cas. 61; 42 C. 172; 18 0. W. N. 971; 20 
0. L. J 62. 

(8) 68 Ind. Caa. 363; 31 0. L. L 510; 24 C. W. N, 
818; 48 C. 184(3. B.). 


of tbe neafructuary mortgage by the tenant 
fcllowed by poeseesioo of the mortgagee^ 

(9) 37 I»d. Cm. 915. 


r 
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even without any defioite evidence that* the 
tenant baa abandoned the holding, is soffirent 
of iteelf to entitle the landlord to poises- 
eion, and in'support of this conter tion we 
were referred to several eases, the one whioh 
hearB the most upon the point being the 
ease of Krithna Ohandra Dutti v. Rhiran 
Bajania (4) where it is held that by 
treating a usofruetcary mortgage an 
octupancy raiyat net authorised to transfer 
his holdirg makes himrelf liable to eiest- 
ment by the landlord. 

As agaii st this on behalf of the respond¬ 
ents it is Bt&ted that that detieion must 
be taken to have been impliedly over¬ 
ruled by the desieion in the ca*e of Daya* 
tr.oyi v. Ananda Mohan Roy (7), for it 
is t&id that where a transfer is not by vsay 
of Sale, the landloid, tboogh beba9not 
oomented, i* not ordinarily entitled toreeover 
possession of the holdirg unless there has 
been an abandonment. So far as the abandon¬ 
ment it eonierned, there is an exptese finding 
iu the judgment of the lower Court that 
there was no abandonment of the bcldiDg 
by defendant No. 7 ; fon*e*aently, it reams 

tons that the argument advaretd before 
ns on behalf of tbe respondent is well- 
founded BDd that tbe mere exeiutim of a 
usufructuary mortgage followed by posses¬ 
sion does not entitle tbe landlord to 
re-enter on the holding or resover 
possession. Reference :n*y ba made in 
support of the conclusion at whish we have 
arrived to tbe case of Bhupendra Noth Boie 
v. Batin Tantt (l) which is a decision that 
a transfer by way of uaufruotua»y moitgage 
stard* on the same footing a« other partial 
transfers ; and in the sate of Monohar tal v. 
Ananta Moyte (10) it is said (at page t0o # ) 
that tbe mere execution of a u^ofrnstaary 
mortgage might not of itself be soffisit-nl to 
establish abandonment, So far as tbe sesond 
question is oonseroed it seems to us tbat 
the suit was adequately framed for the 
purposes of the deoree whioh was 
obtained. 

In the result tbe appeal fails and most be 
dismissed with tost?. 

The srof-8 objections are rot pressed. 
They are dismirstd but wit- one •oats. 

B, m. Appe.l dismissed, 

(10) 20 Ind. Cas 198; 17 0. W. N. 802. 

• Paff Of 17 C. W, Srlfif ‘ 


nagpur judicial commissioner’s 

COURT. 

Siooso Civil Appeal No. 385 of 1921. 

August 18, 1922. 

Pretfnt: - Mr. Prideaux, A. J. 0. 

V1NAYAK AML another— Dbfihdamti— 

Appellants 
t ersut 

MAHEBULL A KHAN— Plaintiff— 

Besponpint. 

i c. P . Tenancy Act (1 of 990), ««. fi, U0- Relrotpec. 
tive effect of s 0— C. P Tenancy Act (XI of 1848), s. 41 
—Absolute occupancy holding - transfer without con. 
sent—Landlord’s right to sue for possession—Section, 
whether one of procedure. 

In case of a transfer of an absolute ©ccupanoy 
holding section 41 of the 0 P. Tenanoy Act XI of 
18' 8) not only gave the landlord a right of pre. 
emption, but it also gave him the right to sue the 
transferee for ejectment. 

Lahanu Bai v. Satischander, 1 0. P L. R. 148, 
Rnmji Patel v Syed Nur, 4 N. L. B. 4‘, Beni Prasad v. 
Mul C'hand, 6 lnd Cas 817: 6N. L. R.6fi, referred to. 

The section did not relate to procedure merely 
but croated rights. 

Therefore in view of the express provisions of 
section 110 of the 0. P Tenanoy Aot (I of 920> 
section 6 of that Act cannot havo retrospective 
effeot so as to deprive the landlord of his rightB 
under section 4* of Act XI of 189b in respect 
of transfers made while that Act was in force. 

Appeal from a decree of the Additional 
Diitnet Judge, Obai da, dated tbe 27ih 
April 1921 in Civil Appeal No. 3 of 1921, 

Mr. M R. Pobde , for the Appellants, 

Mr. R. V Deositet , for the Respondent. 
JUDGMENT.—The defendants appellants 
bought by a deed of sale, dated 20th 

July 1919, three absolute ocoupansy fblls 
situated in Mocza Kokd ; , Tabsil Garchirolf, 
from one P*ika. Tne plaintiff is the 
malgutnr lambardir of that v l'age. He 
Boos stating that tbe lale took plate without 
bn consent, that it should be declared 
invalid against him and a»k« for posses¬ 
sion. The tlaim is detraed in the First 
Court and tbe dto-ee of that Court has been 
tonfirmed in appeal. 

The arguments advanced here are three¬ 
fold. First, tbat under section 41 of the 
0. P. Tenanty Att, 1898, the only 
remedy of the landlord was to 
6xersi«e h's rght of oie-emption ; (2) that, 
that lestion lays down merely a rule of 
proiednre ; it oreatta no vested n. hts ; and 
(>) as the pre-ont Act, seofcion 6, does 
not give the landlord any right to sue for 
possession on the ground that the ieraco 
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was oot entitled withont sanction to transfer, 
as the saifc was brought when the Ait 
of 1920 was in fores, the landlord has 
not the remedy he tlaims in this suit. 
It iB lontended that the intention of seo 
tion 6 of the present Act is to take away 
from the landlord any right that he may 
have had of bringiog a suit of this na'ure. 
Now, it is clear that seition 41 of the 
Ait of 1890, Ait XI, gave the landlord 
more than a mere right of pre-emption. 
Sab-section 7 states.-—. 

‘‘Any transfer made in contravention of 
this section shall be voidable at the instants 
of the landlord.” 

And the following sub-settion allows the 
tenant when the transferee has been ©jetted 
by the landlord to apply to a Revenue 
Offiser within one year of each ejectment 
to be re instated in possession of the hold¬ 
ing on his depositing for payment to the 
landlord the oosts incurred by tbe landlord 
in proinring the ejectment. There is a string 
of cases of this Court showing that the 
landlord’s right to sae the transferee in a 
case where the sale has been made without 
his consent has been albwed. I need only 
mention Lahanu Bai v. Satischander (1), 
Ram;i Patel v. Hyed Nur (2), Beni Prasad v. 
Mul Ohand (3) and ftakuhao v. Ramadhintao 
(41. 

It is clear that section 41 of the Acb 
of 1898 refers to more than protednre : it 
gives two rights to two persons. It giyis 
the malgutar the right of pre-emption and 
ejeetment and the tenant the right of 
re-entry. It cannot, therefore, well ba 
argned that section 6 of the Act of 1920 
which came into force on the 1st of July 
19^0 has retrospective effect as regards 
the present transfer. Saction 110 of tbe 
present Act distinctly states that rights 
aoquired under tbe former Act shall, so 
far as may be, be deemed to have been 
aiqoired under the present Aot and it 
seems to me that tbe lower Appellate 
Court’s argument on this question is correct. 
The provisions of section 6 do not give 
the landlord the power to bring the 
preeent snit ; bnt his right to do so had 

(1) 1 C.P. L. K. US. 

(21 4 N. L. R. 45. 

( 3) (5 lu<J Cas 817j6 N. L, R,|65, 

( 4 ) 31 lud: Caa, 698; 12 N. L, R. 86, 
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already arisen under the former Aot and 
he coaid sae to enforce that right; and 
the right being exercised under the former 
Act, it seems to me that the tenant ian 
uader sab-seitioa 8 of section 41 of the 
Act of 1395 apply to be re instated within 
one year of his ejectment nnder the 
present decree. The case has, in my opinion, 
been rightly disposed of. This appeal fails 
and is dismissed with costs. 

Appeal dismissed. 

*. H. 


LAHORE HIGH COURT. 

Second Civil Appeal *o.97 op 1922. 

July 1, 1»22. 

Present :—Mr Ja^tice Brasher. 

DIP A— Dips «d nt—Appbllaht 

versus 

LAL CHAND a*w otberi—P^ai tippj 

-Respondents. 

Co-sharer landlords—Suit Jor possession against 
trespasser—One co-sharer , whether mag sue to recover 
entire holding. 

One of several joint owners of a holding cannot 
bring a suit for possession of the entire holding 
where the person in occupation of the land is not a 
tenant but a mere trespasser. He can only sue for 
possession of his own share. 

Budh Singh v. ilihan Singh, 65 P. R. 1894, distin¬ 
guished. 

Second appeal from a decree of the 
District Jodge, Hijsar, dated the 18ih July 
1921, effirmiog tiat of the Munsif, Seiond 
Class, Hhsar, dated the 10th Maroh 1919. 

Mr. Shamair Chani t for tbe Appellant. 

Mr. Soni, for Pandit Sana 1 * 3 4 * Chund, for the 
Respondents. 

ORDER.—The plaintiff, Lai Ohand, in this 
case is one of several landlords who were 
reoerded as owners of the laud which form¬ 
ed the subject of the snit. One Dani was 
an ooiupaDoy tenant. He died leaving a 
widow, Mvsimmat Sundar, whore married in 
1903 and abandoned the land. The defendant, 
Dipa, came into possession of tbe land and he 
sold a portion of it to Nafcbu. The plaiot* 

• a 
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iff sued for possession of the whole land, 
and has been given a decree, it having 
been found that Dipa had no right to suc¬ 
ceed as an occupancy tenant and that his 
position was that of a trespasser. So far as 
the land sold to Nathu is concerned, the 
decree has become absolute, but Dipa has 
appealed without success to the District 
Judge, and has preferred a further appeal 
to this Court. The only question now raised 
is, whether the plaintiff can be given a 
decree for more than his own sta v e in the 
land. For the respondent it is contended, 
on the authority of Buah Singh v. Mihan Singh 
(1) and other rulings, that each individual 
landlord is landlord of the whole tenancy, 
and that each landlord can, therefore, main, 
tain a suit for possession of the whc-le land. 
The question here, however, is not one between 
landlord and tenant. It has teen found 
that the tmanoy is extinguished and that 
the appellant Dipa is a mero trespasser. 
This beirg so, i fail to see how the plaintiff, 
as one of several joint owners, can get a 
decree for more than his own share, and I 
consider that the appeal must tucceed. 
Neither tide, howsver, is in a position to 
state what share was held by the plaint 
iff at the time cf the institution of tbe 
suit, and 1 accordingly remand the case to 
the lower Appellate Court under 0. XLI, [r. 
25, Civil Procedure Code, for a finding on 
this point. Return to be made within three 
months. 

*. h. Oase remanded. 

U) 65 P.11.1394. 


NAGPUR JUDIOIAL COMMISSIONER'S 

COURT. 

First Civil Appeal No. 29-B op 1921. 

June 27, 1922, 

'Pretent Mr. Prideaux, A. J. 0. 

BALWANT— Auction-Purchaiib— 

Appelunt 

versus 

RATANLAL and arotuer—Degree Holder 

AND JuDGMINT-DeBTOR— RESPONDENTS. 

Civil Procedure Code (Act V of I908J, $. 47, 0. 
XX/, r. 90 —Representative of judgment-debtor— 
Auction-purchaser—execution sale, setting aside of 
—Auction-purchaser , whether can apply under 0. XXI, 
r. 90. 

An auclion.purchaser is not the representative of 
the juclgment.debtor and cannot move a Court under 
section 47 of the Civil Procedure Code. [p. 430. col. 
2.J 

Nadamuni Xarayana Iyengar v. Veerabhadra 
Pillai, 8 Ind. Cas. 429s 31 M. 417; (1910 M. W. N. 
£62; 9 M. L. T. 152; 21 M. L J 028 and Narsinhbhat 
Chintamanbhat v. Danlu Krishna Kulkarni, 46 Ind, 
Cas. 113; 42 B. 411; 20 Bom. L. tt 4t/5, relied on, 

An auction-purchaser cannot under 0. XXI, r. 90, 
Civil Procedure Code, apply to .set aside an auction 
sale. [p. 430, col. l.j 

Birj Mohun Thakur v. llai Uma Nath Chowdhnj, 
20 C. 8; 19 I. A. 154; 6 Sar. P ■). J. 245; 10 Ind Dec. 
(N. s • 6 (P, C.) aud Shea Qubind Singh v. Dhanukdhari 
Singh, 21 Ind. Cas. 774; 19 C. W. N. 1291, relied on. 

Appeal from an trier in Exeeuti d Case 
No. 51 of 1921, dated the 2nd April 1921, 
arising out of Civil Suit No. 205 of 1919, 
passed by the Additional Sub Judge, Akola, 

Mr. 17. R. Puranik, for the Appellants. 

Mr. J, B . Chandurker, for Respondent No, 1. 

JUDGMENT,—A house at Akola covered 
by a mortgage, the subject of Suit No. 205 
of 1919, was put to auction and sold in 
exeantion of the decree on 13th November 
1920. It waa purchased by Balwant Ram 
Krishna Gadgil, the present appellant, for 
Rs. 4,300. He applied on 14th December 
1920 saying that be learnt that the house 
was mortgaged for Rs. 3,000 and interest to 
one Racgildaes Ballabhdas of KhamgaoD, a 
fait not mentioned in the proclamation of sale 
or at the amtioD, it being then stated that tbo 
home was free from emumbrance, Ho 
asked under 0. XXI, r. 90 that 
the salo ba set aside and that the 

money be not paid to the judgment-creditor. 
The rule referred to runs:— 

“Where any immoveable property has 
been sold in execution of a deire?, the 
holder, or any person entitled to sh.-vra in 
rateable distribution of assets or wbo<o 
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ntercs's are affected by the sale may apply to 
tbe Court to set aside the 6ale on the ground 
of material irregularity or fraud in publish¬ 
ing or eondaoting it: 

Provided that no Bale shall be set aside 
on the ground of irregularity or fraud 
unless uoon tbe fait* proved the Conrt is 
satisfied that the appliiant has sustained sub¬ 
stantial injury by reason of such irregularity 
or fraud.’* 

The application was opposed, it beiDg 
contended that 

(a) it was time barred. 

(b) That it wag not tenable under 0. XXL 
r. 90. 

(c) That with reasonable diligenca the 
decree-holder could not assertain the incum- 
branoe existed and hence there wag no 
material irregularity. 

The petitioner olaimed his application was 
in time as that ran from the date of the 
confirmation of the sale and as knowledge of 
the mortgage was frandulently kept from him. 
If the application did not fall within the 
provisions of 0. XXI, r. 90 of the Civil 
Procedure Code, still, tbe Court had inherent 
powers to correct a wroDg brooght about 
by fraud. 

The contentious of the parties led to the 
following issues : — 

(1) Whether tbe decree holder knew of 
the mortgage of Rangildas at the time of 
applying for sale proclamation or at auy time 
before sale ? 

(2) Did the decree holder admit to give 
the said information purposely to fetch 
higher price ? 

(3) Whether the omission to give such 
information and to make enquiries amount 
to fraui P 

(4) Whether the applicant came to know 
of tbe incumbrance two days before tbe appli¬ 
cation and is the application witain time, even 
if tbe allegations of the applicant are 
proved ? 

The Judge finds, dealing with the fourth 
issue, that a purchaser cannot apply under 
0. XXI, r. 90 relying on Birj Mohan Ihakur 
v. Bai Uma Nath Ohuvidhry (i) and quoted 
Sheo Gobiud Singh v. Dhanukdhari Singh (2) 
in support of the proposition that the appli- 

(1) 20 0. S; 191. A. 15-1; 6 Sar. P. C. J. 245; 10 Ind. 
Dec. (N a.) 0(1*. C.). 

(2) 21 Ind. Oas, 774; 19 C. W. N. 1291. 


[itaft 

cant’a remedy was by way of a rejnlar 
suit. 

The Judge declined to deal with the 
application under section 47, Civil Procedure 
Cede, on the ground that the auction-pur¬ 
chaser wai not a representative of the judg¬ 
ment debtor. He quotes Nudamuni Narayani 
Iyengar v. Veerabhaira Pillai (3) and Narsinh• 
bhat Ohintamanbhat v. Baniu Krithna 
Kulkarni (4) in sopport of this view. 

It is here contended that the above views 
are erroneous and that the appellant is entitl¬ 
ed to get relief in tbe lower Court. 

In view of the authorities quoted it seems 
to me that the application under 0. XXI, 
r. 90 did not lie. It is, therefore, un¬ 
necessary to consider the question of limita¬ 
tion. The auction-parchaser is not the judg¬ 
ment debtor’s representative and cannot move 
under section 47, Civil Procedure Code. He 
may have other remedies open to him. 

Ground No. 5 of the memorandnm has not 
been argued. 

The result is, that this appeal fails and 
is dismissed with costs. Appellant to pay 
respondents’ iosIb. I fix Pleader’s fees at 
Rs. 20. 

0, B. D. & N. H. 

Appeal dimiaed- 

(3) 8 Ind. Oas. 420; 34 M. 417; (1920) M. W. N, 
662; 9 M. L. T 152; 21 M. L. J. 928. 

(4) 46 Ind, Cas, 113; 42 B. 4llj 20 Bom. L. R. 495. 
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RAJENDRA NATH ROY— Plaintiff 
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SHEIK ABDUL Principal Defendant 
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Civil Procedure Code (Act V •/ 1S08J, 116— 

Revition— Error of law in matter within jurisdiction 
—High Court, if should interfere . 

The High Court should not interfere in revision 

under section 115 of the Code of Civil Procedure 
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on the ground that a Court has committed a 
serious error of law in coming to a finding in a 
matter in which it had jurisdiction, [p. 432, col. 

* Shew Prosad Bungshidhur v. Ram Chunder Raribux , 
23 Ind. Cas. 977; 41 C. 32 referred to. 

Appeal agaioct a decroe of the First 
Additional District Ju^ge. Da#ca, dated the 
12th May 1919 rev rsing that of the 
Mursif, Second Court at Dana, dated the 
26th March 1918. 

FACTS appear from the judgment 

Babu ^asadhor Pay (Senior), for the Re- 
iporideut, took a prelimirary objection that 
the appeal is not anmoetent under the pro* 
visions of section 153 of the Bengal Tenancy 

Ait. 

Baba Jogesh Chandra Roy (with him Biba 
Nabadwip Uhandra Saha)for theAppellant.—I 
■will not press the appeal as the other side has 
raised an obj-ctirn, so I w 11 argue the RuV 
The execution of the la^nhyat on which I 
base my ilaim has been proved and that is 
the concurrent finding of both the lower 
CoQrls. It is qaite furprising that the 
lower Appellate Court did not grant the 
decree in spite of his findings in my fav cr, 
and that is, I Bubmit, a dear failure of the 
exercise of jurisdiction vested in the learned 
Judge by law. Rama Charan Ohowdhunj v. 
Administrator-General of Ber.gol (1) covers the 
while of the present c«se. Ai to jurisdicrion, 
even if section 115, Civil Procednre Code,does 
not help me, I can come under the Charter 
Act under wh’ch your Lordships* powers are 
very wide. However, the error is so appa¬ 
rent that under section 107 of the Govern¬ 
ment of India Act yoor Lordt-h ps can not, 
The Judge has refused to exercise juried c*ion 
in not giving me a decree when kabuliyat 
baB been proved, the relationship of 
landlord and tenant has alo been proved. 
Ihe Court has refused to exerc se jar-saii- 
tion which he ought to have exercised on 
an erroneous view of law. Facts are all 
found in my favour et>11 the Judge does 
not give effect to the contract, it is a Cirdinal 

error of law, He must give effect to the 
contract. 

Babu Sasadhar Roy t for the Respondents.— 
The preemption raisad by the ReccrJ of 
Rights has not bean rebutted. 

1 submit that the Judge has a right to 
decide erroneously if h 0 has jurisdiction, 

(1) 6 C. L. J. 72. 


If a Court decided the question of let judicata 
wrongly, does that mean that he had no 
jurisdiction or failed or refused to exercise 
jurisdiction p. Section 115, Civil Procedure 
Code comes in where there has been admit- 
tad failure of jurisdiction. Refers to Muham - 
mad Yusuf khan v. Abdul Rahman Khan (2) 
a ’d Ganga hrasad v. N- ndu Ram ( ). 
Hss my friend made ou> that it is in interest 
of jupfice that your Lordships should in- 
terfere? To come under section 115, one 
must show that the decision is by a Judge 
who has do jurisd : otion on the matter or 
refuted to exercise jurisdiction he had in 

the matter. 

On the merits al.o my friend cannot 

soeceed There is no evidence to show that 

the kabuliyat has been anted npon or rent 

paid. Kabuliyat is nothing but a pi ece of 

adn lesion. The .ondoot of the parties shows 

that it was tot intended to be aited npon 

Reads Molla's Notes in Civil Procedure 
Code on section 115 

Babu Jogesh Ohandra Roy briefly replied. 

JUDGMENT.—The plaintiff brought a 

smt for rent against the rrin.ipal de. 

fendant. fca.tng b.s .lain, on a registered 

l^buhyat. He was given a denies by the 

Fust Court On appeal that decree was 

reversed. A second appesl ha. been pre- 

ferred to tb,. Court and also a Rule has 

been granted on the oppoeite party to 

show cause why the de.ree of the lower 

Appelate Court should not bs set aside 

On the objection taken that section 153 

of the Bengal Tenan.y A.t bars an appeal 

the appeal has not been pressed and the Rnle 
has been argued. 10 

Both the Court, have found that the 
ere.ut.on of the kabuliyat on whi.h he 
Plaint,ft based his claim has been proved 

In the lower Appellate Court the defendant' 

appellants Pleader was not allowed to 

argoe endue it floenee or coercion as no 

sn.h plea had been taken in the written 

statement. The First Conrt fonnd that there 
liad been pajment of rent in ac.ordan.e 


(2) 16 C. 749j 16 1, A, li?4- 13 ji i 

•c. J. 8f2i Basque «°l 

ud. Dec in. s.) 4b6 p C\). C * 8 

(3) 37 Iud, Cas. 129; 20 C W v 

165i 3 P. L. W. Co. ’ W - N ' *«»; 1 P. L. J, 
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with the terms of the kabuliyat. The lower 
Appellate Court same to the opposite concla- 
Sion on this question of fact. Nevertheless, 
the lower Appellate Court held that the 
relationship of landlord and tenant had bsen 
proved, but he refused the plaintiff a decree 
on the finding that the kabuliyat alone was 
insuffiiient to prove the amount of yearly 
rent payable by the defendants to the 
landlord in view of the entry in the Re 
•ord of Rights showing that no rent had 
been paid. The reasons given by the 
learned Additional District Judge for holding 
that the kabuliyat was insufficient to prove 
the yearly rent payable do nob appear to 
us oonvinoing. But we are unable to hold 
that, in coming to this erroneous finding 
the learned Judge exercised a jurisdiction 
not vested in him by law, or failed to 
exercise a jurisdiction whioh is vested in 
him by law, or acted in the oxeroise of 
his jurisdiction illegally or with material 
irregularity so as to make section 115, 
Civil Procedure . Codr, applcab'e to this 
case. 

On behalf of the appellant before us 
it is contended that on the findings arrived 
ftt by the lower Appellate Court he was 
bound to grant him a decree, and not 
having done so he failed to exercise his 
jurisdiction. We are unable to accept this 
contention. On the finding that the annual 
rental had not been proved the suit was 
bound to fail and though we may think 
it was a wrong finding, it was not such 
an error in the exercise of jurisdiction as 
to justify our interference. Several cases 
as to the powers of this Court when 
sitting in revision bave been cited before ns, 
but we think it sufficient to refer to the 
case of Shew trosad Bungthidhur v. .Rant 
Ohunder Haribux (4), where the point has 
been discussed at 6ome length. That dec¬ 
ision supports our view that we should not 
interfere in revision on the ground that 
there has been a serious error in law in 
coming to a finding in a matter in which the 
Court had jurisdiction. 

The result is that the appeal is dismissed 
as being incompetent and the Rule is dis¬ 
charged. The appellant will pay the res¬ 


pondents*' costs in the appeal. We make no 
order as to oosts in the Rule. 

B, N, 

Appeal dismised , 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT, 

Secoicd Cavil Appeal No 477 of 1921. 

July 8, 1922. 

Present:— Mr. Haliifax, A. J. C. 

RAMKRISHNA—Dsfendakt— 

# 

Appilunt 
i ersus 

GANP A.TI—Plai-tiff—Respondent. 

Civil Procedure Code (Act V oj 190SJ, 0. XL, r. 1 
—Receiver, appointment of—Vesting of property, 
when takes place. 

The mere appointment of a Receiver under 0. XL, 
r. J a of the <ivil Procedure 1 ode, does not 
immediately vest the property in him. It is only 
when the provisions of olauscs b , ic and (d> of 
the rule have been complied with, that the property 
vests him. [p. 433, col. 1.] , 

Appeal from a decree of the Additional 
District Judge, Nagpur, dated the 22ud July 
1921, in Civil Appeal No. 5 of 1921. 

Mr. M, R, Bobie , for the Appellant. 

Mr A, V. Zinjarde , for the Respondent. 

JUDGMENT.—In 1916 the plaintiff res¬ 
pondent obtained a deoree for arrears of rent 
of the ordinary holding with which we 
are concerned. He eventually applied for 
ejectment of the tenant, and a warrant 
was issued on 16th August 1918 and 
executed on 30th August 1918. The 
appellant, Ramkrishna, who was the fourth 
defendant in the present suit, held a decree 
for money against the tenant, in execution 
of which he applied for the appointment 
of a Receiver for the holding and an 
order was passed on 30th April 19l8 
of which Exhibit D-l is a copy. It is 
in the following terms 

30th April 1916. Decree-holder by agent 
Daulat. Judgment-debtor absent. He 
appears now. Dbada, son of Kawdu, 
Receiver, present. He undertakes to lease 
out the field on theki and depojits the 
lease money in Court on 15th of April 
in eaoh year after deducting rent and 
cesses of the field which will ba paid to 
the malgutar concerned. Rscaipts will bj 
filed. He will get Rs. 5 per cent, as his com¬ 
mission. He to produce security of Ra. 

For 14th May 1918.” 


C4) ft lud, Qua, »77j 41 C. 323. 
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(2) It is diffimlt to construe this as an 
appointment of a Receiver. It is an 
adjournment of the making of the appoint¬ 
ment till the parson designated for it had 
furnished sesnrity. But it may be taken 
for the purposes of this case that Dhadu was 
appointed on 30th April 1918 under clause 
(a) of r. 1 (1) of 0. XL, to be the Receiver 
of the properly. It is, however, very clear 
from the terms of that rule that meie 
appointment does not immediately vest the 
property in the Receiver. The transfer of 
the property to his possession, aetnal or 
•onstructive, and the conferral of special 
powers on him require speoific orders under 
clauses (6), (c) and ( d ) of the same rule, 
and no inch order was passed at that time. 
What orders W6re parsed on 14th May 1918 
we do not know, as the order quoted above 
is the only one of which a copy has been 
filed. 

f.y The next event of wbieh we are 
informed is the issue of a warrant on 13th 
December 1918 for the transfer of poesfs- 
sion by the terant to the Receiver. The 
Receiver took porsessirn under this watrant 
on 22nd December 1918 and put in three 
persons to wbom he had given a base. 
These three persons fignred as defendants 
in the case. As has been said, even if 
the order of 30th April 1918 was an 
appointment, it is impossitls to hold tl at 
of i’self it vested the properly in the 
Receiver, that is to say, in the Court ; ranch 
remained to be done bafore that c^u'd 
happen, and it was pot dene till 22nd 
December lblS, nearly four months after 
the tenant against whom the decree was 
being executed bad been ejected and the 
land had passed lo the malguzir. 

(4) The entry of the lessees of the 
Receiver on the plaint ff’s land was ondonbt* 
edly a trespass, and the decrea-h' lder who 
procured that tre^pars and benefited by it 
is undoubtedly b:>and to make good to 
the plaintiff any loss he srtt;rel by it. 
The only point that really arises in the 
case seems to have been missed eotirel?. 
The measure of damages has been assumed 
to be the benefit received by the decree* 
boiler who caused the trespass, though 
there is a finding by the Fir*t foort that 
the plaintiff never suffered any damage at 
all. As he had leaned out the village at 
the time and was not in actual possesion, 

28 


this finding is vary probably sorreofc. But 
the question of the amoant of damages to be 
awarded has not baen raised and cannot ba 
dissussed now. The aopeal is dismissed 
and the appellant mast pay all the costs. 

G. R. D. • * , § <■ 

Appeal dismissed. . 


PATNA HIGH COURT. 

First Appeals Nos. 73,154 jnd 155of 1918. 

May 27, 1221. 

Fresent Mr. Jastise Dis and Justice. 
Sir John Bicknill, Kt. 

Is F. A. No. 73 of 1918 
Bat Bahadur GO BIND LAL SIJUAR-. 

A P. ELLaM* 

venwi 

RAM SARAN LAL, alias LALLOO 
BaBU—Rispomdiat. 

In F. A. No. 154 of 1918 . 

Bai Bahadur GOBIND LAL SlJUAR— 

ApFEcLA'T • 

te r su$ r 

Bobu BALDEO NaRAIN SINGH 

AMD AMOTalR— Rx8PONDCKT8. 

In F. A. No. 155 of 1918 
Lull RAM SARAN LAL, alias LALLOO 

BaBU—Appellant 

Ve r 8 U 8 

Bai Bahiltir GOQI.MD LAL SIJUAR 

AND OrUE 8 — ReS^O* DCMTS, 

Bengal Tenancy Act (VIH of 1885^, $s. 50, 106,. 115 
—Record of Rights, final publication of — Presump¬ 
tion under s r.O -Tenant snowing unchanged rent 
20 years before suit—Presumption of fixed-rate tenancy 
apart from s t 0, if arises. 

When there has boon a tinal publication of tho 
Record of Rights, tho tenant is entitled t6 tho benefit 
of the presumptiou under section 50 of the Bengal 
Tenancy Act only in a suit under section i06 of the 
Bengal Tetianc-y Act. [p. 4S6, col. J.] 

Apart from a case where section 50 of tho Bengal 
Tenancy Act may he applicable, a tenant, by show¬ 
ing that his rent has not been changed during the 
20 years immediately before the institution of tho 
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•aitar proceeding in-which hie status as a fixed-rate 
tenant is questioned, is not entitled to ask the Oourt 
to presume that he has held at that rate from the 
time of the Permanent Settlement, [p. 433, col. 2.] 

Appeal against a derision passed by the 
Sob Judge, Gaya. 

Messrs. 8ultan Ahmad , B. L, Nanikeolyar 
and Q. 0. Pal , for the Appellants in F. A. 
Not. 73 and 154 of 1918 and Respondent in 
F. A. No. 155 of 1918. 

Messrs. Latah mi Narain Sinha, Kailaspati 
and Siveshwar Dayal t for the Respondent in F. 
A, Nos. 73 and 154 of 1918 and Appellant in 
F. A. No. 155 of 1918. 

JUDGMENT. 

Das,J.—O n the 11th Saptembar 1916 the 
appellant»landlord institated a suit against the 
tenant-respondent for the following reliefs 

(1) For a declaration that the defendant 
No. 1 is liable to pay fair and equitable 
rents for his Nakdi holding and for fixing 
the Nakdi rent at Rs 258*10*6 excluding 
oesBei for his 30 bighos 14 cottaki and 
14 dhurs. 

(2) For a decree of the Nakdi rent at 
the sum determined as aforesaid for the 

years 1320-1323. 

(3) For a deiree of Rs. 3,031-3-4 on 
aceonnt of the Bhawli fields of defendant 

No. 1 from 1320*1323. 

(4) For a decree for damages at the 
rate of 25 per cent, on the amount decreed 
untler prayers Nos. 2 and 3. 

On the 7th July 1917 the tenant re¬ 
spondent filed a suit against the appellant- 
landlord for the following reliefs :— 

(1) For a declaration that the status 
of the plaintiffs was and is that of a 
iaiynt holding at fixed rates and not that 
of a settled raiyat. 

(2) For a declaration that the landlord’s 
share in the produce of the aforesaid 
Bbaoli lands is 7/t6tbs only and not half. 

(3) For a declaration that Batai and 
not Danabandi need to be made of the 
produce of the paid Bbacli land. 

(4) For a declaration that the entries 
in the Kbatian concerning the above three 
facts are incorrect. 

First Appeal No. 73 of 1918 arises cut 
of the first mentioned 6uit which was Suit 
No. 632 of 1910. 

First Appeal No. 154 of 19-8 ar>ses 
out of the seen:d mentioned fait wbioh 

wes Suit No. 232 of 1917. It will be 


convenient to dispose cf these two appeals 
together as the ismes arieirg in these two 
appeals are identical. 

It will apprar that these two appeals 
call for the determination of the following 
points :— 

(1) Whether in respect of the Nakdi 
lands the landlord is entitled to the rent 
of Rs, 258-10-6 excluding oesres from the 
tenant P 

(2) If not, what is the Nakdi rent to 
which the landlord is entitled in respect 

of the years 1320-1323 ? 

(3) Whether in respect of the produce 
rent the system of assessment is that 
of Danabandi or Batai P 

(4) What is the landlord’s share of such 
rent ? 

15) Whether the landlord is entitled 
to recover produce rentfrm the terant 
in respect of the years 1320-1323 ? 

Now on the first question it is edmitted 
in the evidence, though not in the plaint 
filed by the landlord, that the rent payable 
by the tenant to the landlord before the 
institution of the suit was Rs. 24-6*0, 
but the landlord maintains that he is 
entitled to a determination of wbat is 
fair snd equitable rent that ought to be 
paid by the tenant *o the landlord and 
that on such determination be would be 
entitled to a rent of Rs. 258 10 6 on the 
grrurd (bat other laiyatt of tbe village 
holding lands of a similar description and 
with similar advantages in tbe village pay 
Nakdi rent at tbe rate mentioned, and 
also on tbe gronDd that there has been 
a rise in the average local prees of staple 
foed crcp8 during tbe last fifteen years. 
The tenant o Dtcsts the claim of tbe 
landlord on two greords : first, on the 
ground that he is a terant bolding at a 
fixed rate of rent and that accordingly 
rent i? not liable to be enhanced, and, 
secondly, on tbe ground that, in tbe cir¬ 
cumstances of tbe case, there ought not 
to be an enhancement of rent. Mr. Lakebmi* 
Narain Sinhe, on behalf of the tenant, took 
88 hie first point that tbe landlord is Dot en- 
titled to a decree for enhancement of rent 
in thiB enit, even thongh be establishes 
that tbe tenant-deferdant is not a tenant 
holding at a fixed rate of rent, In my opinion 
tbe centertion of Mr. Lak&hmi Narain Sinha- 
is correct and ocgbt to prevail. It ie Quit* 
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clear, reading the plaint, that this ie not a 
suit for enhancement of rent but a suit for 
the determination of a fair and equitable 
rent payable by the tenant to the landlord. 
A suit for enhanoement of rent proceeds on 
the admission that a rent is now paid by the 
tenant to the landlord and asks for enhance* 
ment on any of the grounds mentioned in 
section 30 of the Bengal Tenancy Ac v . 
A snit for the determination of a fair and 
equitable rent, on the other hand, proseeds 
on the asiumption that no rent has hitherto 
been paid by the tenant. Now the present 
suit is confessedly a suit for the determina* 
tion of fair and equitable rent and the land¬ 
lord claims the fair and eqoitable rent which 
he puts down at Rs. 258*.0-6, no!; for 
futnre years bat in respect of past years 
for which, admittedly, rent has accrued 
due. In my view the action, so far as it is 
an action for the determination of fair and 
equitable rent, doss not lie, because he is cot 
claiming this fair and equitable rent in 
respect of futare years but because he is 
claiming it in respect of the past years for 

which rent has already aecraed dae. The de* 

% 

cision of the learned Subordinate Judge on 
this point is right and ought to be affirmed. 
HaviDg regard to this finding it would be 
ordinarily unnecessary to deal with the 
question whether the defendant is a tenant 
holding at a fixed rate of rent. Bat the 
question has been raised by the tenant not 
only in the written statement but in the suit 
which he instituted against the landlord and 
we think it expedient to deal with this point. 

Now, admittedly in this case the Reoord of 
Rights has b8en published and the Record of 
Rights records the defendant as an occupancy 
tenant, not as a tenant holding at a fixed rate 
of rent.Seotion 115 of the Bengal Tenancy Act 
provides as follows:— 'When the particulars 
mentioned in section 102, chase (6), have 
been recorded under this Chapter in respect 
of aDy tenancy, the presumption under 
section 50 shall not thereafter apply to that 
tenancy.” I may mention that the learned 
Subordinate Judge has decided this issue in 
favour of the tenant defendant on the ground 
that be was entitled to the benefit of the 
presumption under section 50 of the Bengal 
Tenancy Act, In that view he decided that 
the tenant-defendant was a tenant holding 
at a fixed rate of rent. Now, as 1 have said, 
section 115 declares that, when the particulars 


m 

mentioned in seotion 102, clause (6), have 
been recorded in respect of any tenancy, 
the presumption under seftion 50 shall not 
thereafter apply to that tenanoy. Prima facie, 
therefore, the tenant was not entitled to the 
benefit of the presumption under seotion 50, 
But Mr. Lakchmi Narain Sinha, who argued 
this case with very great ability and fairness 
on behalf of the appellant, contended that he 
was entitled to the benefit of this presamp* 
lion exactly in the same way as be would 
have been entitled to the benefit of the pre¬ 
sumption in a suit under section 105 of the 
Bsngal Tenanoy Act, Now his argument 
nny be summariied as follows As the pro- 
vision under section 115 has no application 
in a suit under section 106 brought by the 
tananfc against the landlord for the purpose 
of contesting the correctness of the decision 
of the Revenue Officer in regard to an entry 
as to his status in the Record of Rights, 
so it ought not to have any application 
in a suit brought b> the landlord before 
the publication of the Record of Rights when 
he is contesting it mainly on the ground 
on whioh he could have maintained an 
action under section 106 of the Bengal 
Tenancy Act. In other words, if the ten- 
ant had instituted a suit under section 106 
of the Bengal Tenanoy Act, he wonld 
undoubtedly have been entitled to the 
pres imption of section 50 of the Bengal 
Tenanoy Act. Mr. Liksbmi Narain Sinba 
argues that he ought not to be in a 
worse position, because, instead of ioati- 
tating a suit under section 106 of the 
Bengal Tenancy Act, he has preferred 
to put forward his plea in the landlord’s 
suit which was instituted a few days before 
the final publication of the Reoord of 
Rights. This, I think, was the argument 
which was pat forward before us by Mr. 
Liksbmi NaraiD Sinha. 

In order to determine the validity of 
this argument, it w.ll be necessary to give 
certain dates and to remember that the 
landlord in this suit asked for no declaration 
whatever as to the status of the defendant' 
The following dates will be important 
The landlord’s snit, that is to say Snit 
No. b32 of 1916, was instituted on the 
llth September 19K The Record 0 * 
R’ghte was published on the 16th September 
1916. The written statement was fiied [ v 
the landlord’s suit by the tenant on ^ 
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18th December 1916 and the tenant insti¬ 
tuted his own suit, that is to say, Sait No. 
232 of 1917 on the 7th July 1917. It 
will appear, therefore, that the tenant pat 
forward his plea that he was a tenant 
holding at a fixed rate of rent more than 
three months after the poblisation of the 
Record of Rights. Under sec-ion 106 he 
had altogether three months from the date 
of the final publication of the Record of 
Rights to bring hie snit hr correcting an 
entry as to his status in the Record of 
Rights. On a narrow view cf the case 
one would be entitled to say that, having 
put forward his defence more than three 
months after the publication of the Record 
cf Rights, te ii not entitled to the benefit 
of the presumption under section 50 of 
the Bengal Tenaccy Ac*, But I do not 
intend to decide this case on a narrow 
view of the ease. In my opinion, the 
Legislature has said as plainly as it knows 
how to say that when there has been a 
final publication of the Racord of Rights 
the tenant is enti led to the benefit of the 
presumption under secticn 50 of the Bengal 
Teranoy Act only in a snit under section 
105 of the Bengal Tenancy Act. Now the 
policy of the Le*i la ure is perfectly clear 
that no one is enfc tl d to the benefit of 
the presumption under section 50 afur the 
final publication of the Reoord of Righs. 
That policy emerges clearly and free from 
all complications in section 115 of the 
Bengal Tenancy Act. Bat in liyicg down 
tLi3 policy the Logiila'iore has safeguarded 
the inlerests of the tenants in varions ways. 
F ret if all, after the draft publication of 
the Record if Rights the tenant may 
•cutest the proposed entry bsfjre the Set¬ 
tlement Officer in a proceeding ucderseoiion 
1C3A. Nex*, Le may proceed by way cf 
appeal or revision under section 10A G 
against every erder prior to the R9eoid of 
Rights before the Revenue Authorities. 
Then, after (he firal pull cation of the 
Record ot Rights the Legislature reserves to 
bim the liberty to institute a ruil before 
the Revenue Officer at any lime wi-.hin 
three months from the date of the cer¬ 
tificate of the final publica.ion of the 
Reoord of Rglta by presoDting a plaint on 
stamped pipsrfor the decision cf aDy dispute 
regarding an entry which a Revenue Offioar 

bag made ip, cr any omieeico which the 
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said officer has made frum, the reoord, It is 

quite clear, therefore, that the interests of the 
tenant have been safeguarded in varions 
ways. Having done that, the Legislature 
had to consider which presumption was to 
prevail in a competition between sec'ion 50 
of the Bengal Tenancy Act and 
section 103B, sab-section (3), of the Bengal 
Tenancy Act P There is a presumption 
under section 103 B that every entry in a 
Rscord of Righfs is correct until it is proved 
by evidence to be incorreot. There is a 
presumption under section 50 (2) of the 
Bengal Tenancy Aot fcba*, if a tenant has 
held at a rent or rate of rent which has 
not been changed during the twenty years 
immediately before the institution of the suit 
or proceeding he has held at that rent or 
rate of rent from the time of the Permanent 
Settlement. The question wbish the Legis¬ 
lature bad to determine was this: In a 
competition between the two presumptions, 
wbioh was to prevail p The Legislature has 
said, that the preiumption under section 
103B is to prevail. In my opinion, there¬ 
fore, it is not open to the tenant to argue 
in this appeal that, nrtnithstandirg the entry 
in the Record of Rights he i* ert'tled to the 
benefit rf thepre umption under section 50 of 
the Bengal Tenancy Act. 

Mr. LnkBbmi Narain Sinba then argued 
that he was enitLd to prove by evi 'eDce 
that he wis a tmaot at a fix^d rate of 
r«*nt. In the first plac?, he argue* on the 
authority cf osrtain oases, to which it is 
qaite unnecessary to refer, that although it 
may be that he is not entitled to the benefit 
of the prrsump ion under leition 50, still 
if he fhows that his rent has net been 
changed during the twenty yea»s immediately 
before the institution of the suit or proceed¬ 
ing, lie would be entitled to eek the Court 
to presume that he has hi Id at that rent 
from the time of the Permanent Settlement. 
To accede to this argument, in my opinion, 
wotli be to fritter away the provision ot 
section 115 of the Bengal Tenancy Act, and 
I deoline to accede to this argument. 
There are cases on both sides and 1 prefer 
to follow thore wbioh have held that a tenant 
is rot entitled to the bene fib of the pre¬ 
sumption nnder section 5J when onoe the 
Record of Rights has declared that he is not 
a tenant holding at a fixed rate of reDt but 

that be ie an cooupancy tecant. Next, be 



UfDlAN OASES. 


Vol. Lxvni] 

GOBIND LiL V. BAH SaRAK L&L, 

argues that there is evidence in this case which 
establishes that he has held at the same 
rent ever since the Permanent Settlement. 
All that I can say is that the evidence is 
unconvincing and I cannot rely upon it. I 
hold that the tenant has failed to establish 
that he is a tenant holding at a fixed rate of 
rant. It follows, therefore, that the defendant 
is an occupancy tenant and that the tenant is 
not entitled to the first declaration sought by 
him in the euit instituted by him, i. e , Suit 
No. 2*2 of 1917. 

The next point is—What is the Nakdi rent 
to which the landlord is entitled for the years 
lfoO 1323 ? The learned Subordinate Jidga 
has given the landlord a decree for Rs. 94 6 0 
in respect of 13iO but has refused to grant 
the landlord any relief in re^ot of the 
years 13^0 1325 on the groai-d that the 
landlord by his oppression made it impossible 
for the tenant to oultivate any portion of 
the land in the possession of the tenant. 
Now, the finding of the learned Subordinate 
Judge is not quite consistent. On his own 
findings bis decision is far too unfavourable 
to the tenant. If indeed there was oppression 
by the landlord which prevented the tenant 
from cultivating the land, then not ooly would 
there be a suspension of rent during those 
years but the tenant would clearly be entitled 
to damages from the landlord. The learn¬ 
ed Subordinate Judge has come to ths 
conclusion that the landlord is not entitled 
to the rent for those years and yet he 
has refused to give th9 tenant damages 
in respect of the acts of oppression exercised 
by the landlord over the tenant. In my 
view, the evidence in this cass, on which ths 
learned Subordinate Jadge has relied for 
coming to the conclusion that there was 
oppression by the landlord, is wholly un¬ 
convincing. In the first place it is noticeable 
that the tenant has declined to give evidence 
in the cass. This is a material oirium 
stance which should have been tikan iato 
consideration by the learned Subirdiaate 
Jadge. Hs has, on the other haul, rebel 
npon the evidence of the following witnesses: 
Witnesses Nos. 2, 4, 5. 6,8,9, 10, il, 12 and 
13 examined on behalf of the defendant. 
Now, co far as witnesses Nos. 4 and 9 are 
concerned they say nothiugat allon this poiot, 
WiCneia No. 2'c evideaco is maiamsible 
because it is hearsay. The other witnesses 
do eay something as to the alleged oppres¬ 
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sion, but when that evidence is ana¬ 
lysed it is imposflible to accept it or to rely 
upon it. The most important witnets 
is, of coarse No. 13 on whose evifence the 
learned Subordinate Judge has stroDgly 
relied. He is a Zemindar witness, and if 
his evidence established a case against the 
landlord it would undoubtedly be entitled 
to great weight. Bat when that evidence 
is read and analysed it comes to this that 
he heard about these acts from other persons. 
In other words, his evidence is purely hear- 
say and, therefore, is inadmissible. I have 
gone through the evidence very carefully 
and I fiod it qaite impossible to rely on 
this class of evidence. It is noticeable that 
there hava been three criminal proceed¬ 
ings between the parries in earlier 
yeirs. The judgments of th j Criminal Oourts 
are to be found in Ethibi s 1/, 18 and 19. 
Now in all these case* the landlord’s men 
were acquitted and it is remarkable that 
there has never been a complaint m the 
Criminal Court in respactof the oppression of 
the Zemindar daring the years 1321, lo4'2 t 
and 1323. We have nothing but the evi¬ 
dence o! a most fitmsy character of certain 
raiy'itt to go upon and we find it impossible 
to hold on this kind of evidence that there 
was oppression on the part of the landlord, 
I hold that the landlord is entitled to Nakdi 
rent for the years 1321 1323 at Rs. 94 6-0 
per year with cesses at 6 pies per rupee 
with damages at 25 p9r cent. 

The nexc question betweeothe parties is,—— 
what u the system of assessment in respect of 
the Boaoli lands? The landlord oentenda 
that it i 3 Danabandi and the tenant says that 
it is Batai. The Record of Rights is in favour 
of toe landlord. Tnere was a previous suit 
between the parties, Suit No. 490 of 1922, 
Iu that suit the learned Subordinate Jadge 
dealt very elaborately with the point and 
came to the conclusion that the Danabandi 
system prevailed Thr,t oac< went up on 
appeal to the Dis.nct Jadge of Gr*yj, bat 
the learned District Jalge did not deter¬ 
mine this point having regard to the ftot 
th at the publication of the Rscord of Rights 
wai near at hand. Therefore, we have not 
ooly the Record of Rights to go upon but a, 
very valuable judgment of the learned Sub¬ 
ordinate Jadge iu & previous aaic between 
the parties. The other point established in 
this ia this that it is admitted that thq 
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system of Danabandi prevails in regard to 
every other tenant in the village The 
tenant in this case says that Batai prevails 
only in regard to him, A ease like this is 
open to euspieion and has got to be investi¬ 
gated with very great aare. The ODly 
evidence in favour of the tenant aoneisfcs of 
certain papers signed by tbe Amin in csrtain 
proceedings under rection 69 of the Bengal 
Tenancy Ast. These relate to the years 
1897, 18C-9, I9C0, 1901, U06 and 1912, 
So far as the papers of the years 1897, 1899, 
and 1906 are concerned, they are wholly 
inconclusive, because we have not got Ibe 
proceedings of the Revenus Courts in respect 
of those years. We are, therefore, nnable 
to say whelherin respeat of those proceed¬ 
ings the provisions of section ?0 were 
complied with. As regards the years U00, 
1901 and 1912, undoubtedly there are order- 
sheets, but 1 cannot regard the division made 
during three years as rebutting the correct, 
ness of tbe entry in the Reaord of Rights, it 
was argued on behalf of the tenant that 
the JResord of Rights was based upon the 
decision of (he Subordinate Judgo in the 
previous suit between the parties which 
was not upheld by the Distriot Judge. 
This is quite incorrect. The certified copy 
of the attestation rent-note of the Settle¬ 
ment Officer dated the 7th March 19:6 
Exhibit 15, shows that he made close aLd 
careful enquiry into the whole matter aLd 
that upon such enquiry he came to the 
conclusion‘that the Danabandi system pre 
vailed. 1 am of opinior, therefo.e, that the 
decision of the learned bubordioate Judge 
on this point cannot be upheld, 1 bold that 
the system of Danabandi prevails and that 
accordingly the tenant is not entitled to 
the third declaration sought by him in Suit 
No. 232 of 1917. 

The next point is—What is the landlord’s 
share P The landlord’s case is that he is 
entitled to 9.annas, The tenant’s case is tLafc 
the landlord is only entitled to 7-annae. The 
Record of Rights shows that the landlord is 
entitled to S annas after making adeduo.ion 
of 3 seers in the maund for labourers’ wages. 
Now, tbe identical question was raised in a 
previous suit between the parties, and wus 
decided ia favour of the landlord. The 
decision of Mr. Foster operates as res judicatx 
between the parties and f must accordingly 
hold that tbe laud lord is entitled to 8-annas 
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after a deduction of 3 ssers in the maund for 
labourers’ wages. It follows that the tenant 
is not entitled to the second declaration 
sought by him. 

The last question so far as this appeal is 
concerned is—Is the landlord entitled to 
recover produce rent for the years 1320-1323P 
The learned Subordinate Judge declined to 
giveBny compensation to tbe landlord, because 
he came to the conclusion that the landlord 
prevented the tenant from cultivating the 
land. I have held that this conclusion 
cannot be supported. The landlord is accord* 
ingly entitled to recover compensation from 
the tenant for the years 1320-1323, We 
have no materials before ns snfficient to 
enable us to determine tbe amount of com¬ 
pensation recoverable by the landlord from 
the tenant. We must accordingly rem&Dd 
this case to the learned Subordinate Judge for 
the determination of this issue. 

The result is that we must allow First 
Appeal No, 154 of 1918 and dismiss Suit 
No 232 of 1917 with scats in both the Courts, 
So far as First Appeal No, 73 of 1918 is 
concerned, we must vary the decree passed 
by the learned Subordinate Judge and declare 
that tbe defendant is an occupancy tenant 
and not a tenant at a fixed rate of rent 
and that in respect of Bhaoli lands the 
eystem of assessment is that of Danabandi 
and not that of Batai and that the land¬ 
lord’s share in tbe produae is half after a 
demotion of 3 86ers in the maund for 
labourers’ wages. The plaintiff is also entitled 
to a decree for Nakdi rent at Rs. 94-6 0 with 
cesees at 6 pies per rupee and damages at 
25 per cent, in respect of the years 1321- 
lo23. We remand Suit No. 632 of 19l6 
to the Court if the brat instance for assessing 
the compensation payable by the tenant- 
defendant to the landlord for Bhaoli rent 
in respect of thoee years. As each party 
has 6ncctedtd in part, we make no order 
as to costs. 

I now come to First Appeal No. 155 of 
19 8 which arises out of Suit No. 23 of 
1917 which whs a suit instituted by the 
tenant for the following reliefs :— 

(a) On a declaration of his title possession 
of plots Nos. 726, life, 137,9/0, 9/3, 9/7, 
98o, and southern portion of plot No. 1045 
to the extent of 2 kattas 2 dhurs may be 
given to the plaintiff No, 1. 
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(b) A decree for Rs, 2,100 oo aesount of 
damages be passed in favour of the plaintiffs 
or any of the plaintiffs as the Court thinks 
proper against defendant No. 1. 

(c) Costs of the suit be awarded to the 
plaintiffs against the defendants, 

The learned Subordinate Judge dismissed 
this suit wholly disbelieving the plaintiffs* 
ea:e that these plots belonged to them and 
that they were dispossessed of these plots. 

I will first consider the question as to the 
plots. Now it is quite unnecessary, in my 
opinion, (o determine the question of title 
because there is absolutely no evidence in 
the record as to dispossession. The suit was 
brought on the 22nd January 1917, (he 
Record of Rights shows that the landlord is 
in possession of these plots. It must actord- 
ingly be presumed that the defendants are 
out of poises ion ever since the publication 
of the Record of Rights. It is for them, 
therefore, to prove that they were.dispossess¬ 
ed by the landlord. According to their 
ca c e the landlord dispossessed them some¬ 
time in March 19i6, As to that there is 
absolutely no evidence in the record. In 
my opinior, the decision of the learned Sub¬ 
ordinate Judge ou this point is correct and 
ought to be affirmed. 

On the question of damages, I have 
already dealt with this point in the other 
appeal, Tne tenants claim damages from 
the landlord on the ground that the land¬ 
lord prevented the tenants from cultivating 
the lands, I have coma to the conclusion 
that the evidence is not suffiiienfc to enable 
ns to hold that there was any act of oppres¬ 
sion on the part of the landlord. In my 
view the decision of the learned Subordinate 
Judge is right and ought to be affirmed. 
I must accordingly dismics First Appeal 

No. lo& of 1918 with costs in both the 
Courts. 

Bockcill, J.—I agrea. I hava nothing 
farther to add. 

H * Appeals dism ssei, 
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—Rispocoent. 

Contract Act (IX . of 1872^, s. 238 —Principal and 
agent—Fraud or misappropriation by agent—Liability 
of principal— Fraud need not be for principal's benefit, 

A principal is liable for the fraud of his agent 
acting within the scope of his authority, whether 
the fraui is committed for the benefit of the princi- 
pal or for the benefit of the agent. This is in 
accordance with the law as enacted in section 238 
of the Indian Contract Act, There is nothing in 
that section to show that, in order to render the 
principal liable, the fraud must be committed for 
the benefit of the principal. Lp> 441, col. 1.] 
Defendants Nos. 2 to 4 who were inanjhis or boat¬ 
men, as agents of defendant No. 1, the owner of the 
boat, entered into a contract with the plaintiff to 
carry his goods from one place to another. The 
goods having been misappropriated on the way by 
defendants Nos 2 to 4 the present suit was brought 
for the recovery of the price thereof : 

Held , that the defendant No. I (aud not de¬ 
fendants ’.os. /to 4 only) was liable for the loss 
occasioned to the plaintiff’s goods by reason of the 
goods having been misappropriated by his agents, 
the defendants No3. 4 to 4, as there was no question 
that the goods wero entrusted to them and were 
being carried by them in the course of their business 
wheu the misappropriation took place, [p, 442, 
col 2.] 

Appeal against a deorea of tha Subor¬ 
dinate Judge, Jesjora, dated the 20th of 
February l mod fyiog a decree of the 
Mun if, First (J)urtat Jeasora, dated the 31st 
of January 1919. 

FACTS appear from the judgment. 

Btbu Surendra, Gkvidta Sen (with hiip 
B>ba Qupil Ohandra Dai), for the Appel¬ 
lant.—The phintiff in the appellant. The 
app 3 al ans93 oat of a suit for resnvery of 
compensation to tha piica of certain goods 
consigned in the boat of the defendants. 
Tne goods did nos raash the plana of des¬ 
tination. They ware lost in the way. The 
First Conrfc decreed the suit. On appeal it 
has baen d-jeroei in part. The defendants 
contracted to carry the plaintiffa’ goods in 

their boat on 2nd Magh 1323. The defend¬ 
ant No. i ia tho owner of the 
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Defendants Nos. 2 and 4 are the boatmen 
of the boat. The defendants entered into 
the contract with the plaintiffs’ agent for 
tarrying 20? najris of gur and 236 tins of 
chitta gur from Jessore District to District 
Barieal. • The goods were loaded in the 
boat but were misappropriated on the way. 
That is my case as made in the plaint. 
The defeccs of defendant No. 1 was tta, 
he did not enter ioto aDy contract to tarry 
my goods and that he is not, therefore, liable 
for the acts of the mcnihis (boatmen) and, 
therefore, I oonld not recover any damages 
from him. The learned Judge held that the 
aits done by the munjhts (boatmen) were 
beyond the authority of the agents and 
that the defendants Nos. 2 to 4 are alone 
responsible for the loss of goods. 16ubmit 
the learned Judge was wrong in holding eo. 
He has misread the provisions of section 
238 of the Indian Contract Ait. Refers to 
section 238 of the Indian Contract Act; 
Harwich v. English Joint Stock Ban's (1) and 
Lloyd v. Grace Smith Co. (2). 1 submit 
in view of these decisions and also of the 
clear provisions of section 2a8 of the Indian 
Contract Act. Defendant No. 1 is liable for 
damages for the criminal acts of his eer> 
vants. 

Bftbu Ksheira Mohan Qhose , for the Res¬ 
pondent,—I submit the learned Judge ie 
right in absolving defendant No. 1 of any 
liability. Section 238 of the Indian Con¬ 
tract Act dearly states that the act of the 
servant complained of must be done for 
the benefit of the master. Soah was also 
the view laid down in Bamich v English 
Joint Stock Bank (1), Qopal Chandra 
1 Bhattacharya v. Secretary of State for India 
in Council (3). This case has been doomed 
with reference to the Indian Contraofc Act. 
The act must be dote for the benefit of 
the master in course of his employment. The 
fraud or misrepresentation most be done 
with the principal’s authority, 

Baba turendra Ghaw.ra Sen r, plied in 
brief. 

JUDGMENT.—This appeal arises out cf 
a suit for recovery of price of eertain goods 
delivered to the defendants for bsmg carried 

(1) (1667) 2 Ex 259 at p. 263; 56 h. J. Ex 147; 16 
h. Tt 46i; 15 W, R.tt77. 

, (2) 11012) A.C.716. 81 1.3. K. B. 1140; 107 L. T. 
081; 56 8. J. 72H; 26 T. L. K. 547. 

■(B; TIiiU; Cub, 785; 13 C,‘W, N. 610; 36 C. 047. 


fiom Basundia in the District of Jtsmra to 
Jhalakati in the Barieal district and which 
were misappropriated on the way by defend- 
ants Nos. 2 to 4. 

The defendant No. 1 is the owner of the 
boat and the defendants Nos. 2 to 4 are the 
boatmen or manjhis. 

The snit was decread against all the defend¬ 
ants Nos. 1 to 4 by the Court of first instance, 
but on appeal by the defendant No. 1, it 
was held that the defendant No, 1 was not 
liable for the prise of the goods and only a 

decree for Rs. 16 being the boat hire advanced 
was passed against him. 

The plaintiff has appealed to this Court 
and the question for consideration is whether 
the defend infc No, 1 is liable for the loss of 
the goods. 

The Court of Appeal below found that 
the defendant dil notenter into any con¬ 
tract with the plaintiff for carrying the 
plaintiff’s goods. What be meant, however, 
was that there wa3 no contract with the 
defendant No. 1 personally as it would appear 
from the other finding* arrived at by the 
learned Subordinate Judge. He finds that 
“the defendant No. 1 admits that hij boat 
is let out on hire, that the boatman settles ihe 
terms of hire, that the hire is paid to him 
and the defendant No. 1 pays the wages 
of the boatman from the hire. There can¬ 
not be any doubt that the defendant No. 1 
derives profits by letting out his boat on 

beire”. In paragraph 5 of the written 

statement it is alleged by the defendant that 
he never goes in the boat to settle hire, 
that the perrons who remain in the boat 
settle hire, that when the hire, is paid to 
the defendant, he gives a portion to the boat¬ 
men,” Then aga-n he saye:—“it is admitted 
that defendant No. 1 derives benefit by 
letting out hs boat on hiie. He le s out 
bii bjat through his toatmen. Defendant 
No. 1 is the principal and defendants Nos. 2 to 
4 are his agents.” Toere is no doubt, there¬ 
fore, that the Coartof Appeal below found that 
the defendants Nos. 2 to 4 as agents of defend¬ 
ant No, i entered into a contract with the 
plaintiff to carry his goods. 

Toe lea’iK'd Subordinate Judge says:— 
“in this case it may ba presumed that defend¬ 
ants agents are responsible for safely 
carrying plaintiff’s goods to Jhalakati. If 
they are guilty of negligence or for any act 
within the scope of the ageut’a apparent 
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■ authority, the principal defendant No. 1 

would have been made liable ”.“ the 

defendants Nos. 2 to 4 committed a criminal 
offence with respect to the goads during the 
carrying of goods on the wsy. The goods 
must have been misappropriated on the 
way, Under no circumstances, it can be 
held that any criminal act with reapsct to 
the goods was within the scope cf the aithor- 
ity of the agents, defendants Nos. 2 to 4 ” 
Farther on he observes :—“There cannot be 
any doubt that the acts done by the agents 
in the present cise are be>ond the authority 
of the agents. There is no evidence to show 
that defendant No. 1 indocsd the plaintiff 
to believe that his manjhis had authority to 
misappropriate the goods on the way. 
Defendant No. 1 cannot In made liable 
for the lois accuied to the plaintiff for the 
prise of gocds entrusted to defendants Nos. 2 
to 4” 

We are o? opinion that the learned Sub¬ 
ordinate Judge ba3 noi taken a sorreot view of 
the matter. 

Seition 238 of the Contrast A at lays down 
that misappropriations made, or frauds ecm- 
mitted, by agents acting ;n the course of 
their business for their principals, have 
the same effect on agreements made by such 
agents as if suah misrepresentations or 
frauds had been made or committed by the 
principals, but misrepresentations made or 
fraud aommitted by agents, in matters which 
do not fall within their authority do Dot affect 
their prinaipals. 

The learned Sobord'nate Jodge seems to 
be of opinion that the fraud commuted 
by the agents most bs fur their priasipal; 
in other words, for the benefit of their 
principal : and that is the argument which 
ia advanced on behalf of the respondent 
before us. But in the first place, the section 
does not Bay that the fraud must be com¬ 
mitted for the benefio of the principal. A 
distinction is drawn in the section between 
frauds §01110111664 by agents aotiDg in 
the course of their business for their prin¬ 
cipals” and frauds "committed by agents in 
matters whish do not fall within their 
authority ”, tfce question, therefore, in each 
case being whether fraud was committed 
by the agents while acting in the coarse 
of their business for their principals. 

It is also contended that the section does 
pot apply beoause the loss of the goods was 


occasioned by a criminal act on the part of the 
defendants Nos. 2 to 4. 

In the ca9e of Barwich v. English Joint 
Stock Bank (1) Willes, J. observed as 
follow:—“Withrespect to the question whe¬ 
ther a principal is answerable for the act of 
his agent in the course cf his master’s 
business, and for hi9 master’s benefit, no 
sensible distinction can be drawn between 
the ease of fraud and the oase of 
aDy other wrong. The geDeral rule if, 
that the master is answerable for every 
euoh wrong of the servant or agent as is com¬ 
mitted in the coarse of the service and for the 
master’s banefit, though no express command 
or privity of the master bs proved. That 

principal is acted upon every day.It 

is true, be has not authorised the particular 
act but he has put the agent in his place (o 
do tbatshss of aits, and he must be answer¬ 
able for the manner in which the agent has 
conducted himself in doing the business 
which it was the act of his master to place 
him in.” 

The learned Pleader for the respondent 
relied upon the words '* and for the muster's 
benefit “ in the psssiga from the judgment 
of Willee, J., quoted above, as showing that 
the priaeipal is not liable unit si the fraud 
is committed by the agent for the master’s 
benefit as well as in the course of business 
for the principal. In this contention, he ia 
supported by the decision of this Coart 
in the case of Gopal Chandra Bhattacharya 
v. Secretary of State for India in Council 
(3). Io that case the learned Judges held 
that ‘ the true rule of law with regard to 
the liability of the master for the misconduct 
of the servant is that the master is liable 
for the fraud of his servant eomitted in the 
course of his service and for the master’s bene¬ 
fit and that a master is not liable for the 
misconduct of the servant committed for 
the servant’s own private benefit, and that it is 
not necessery that the benetic should accrue to 
the master,” The learned Judges in enunciat* 
ing that proposition relied upon the cases of 
Barwich v. English Joint Stock Bank (1), 
Bouldsitorth v. Ctly of Glasgow Bank (4) 
and certain other decisions. 

Barmck'i case (l), however, has been mis¬ 
understood, as pointed out by the House of 
Lords in Lloyd v. Grace Smith Co, (2). In 
that case, a widow who owned two cottages 

(*) (I860) o A. C. 317; 42 L. T. 134, 25 W. K. 0/7, 
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and a snm of money secured on a mortgage, 
beipg dissatisfied with the income derived 
therefrom, cmmlted a firm of Solicitors 
and saw their managing clerk who 
conducted tbe conveyancing business of the 
firm without supervision. Acting as the 
representative of the firm he induoed her 
to give him instruction* to sell the cottages 
and to call in the mortgage money and for 
that purpose to give him her deeds and by 
means of certain documents in tbe course 
of his business defrauded the widow and 
disboDestly disposed of the property of the 
widow for his own benefit. It wis held by 
the House of L^rds that a principal is 
liable for thefracdof his agent sctirg within 
the scope of his aut.hoii y, whether the 
fraud is committed fir the benefit of the 
principal cr for tbe bene6t of the agent. 
Referring to Barwick'i case (l) Lord Mac- 
nagbten (at page 732) observed as 'ollow:' it 
was, I think, in reference to the facts of the 
particular cisa under review, where the fraud, 
if committed, must have been committed 
for the benefit of the principal, that Wille*, 
J, expressed himself in tbe language which 
has bten misunderstood. What Will©-, J. 
said was this : ‘The general rule is, that 
tbe master i§ answerable for every such 
wrong of the servant cr agent as is 
committed in tbe course of the service and 
for the maf-ter’s benefit, though no exorees 
command cr privity of the master be 
proved’. To that statement of the law, no 
objection of any sort can be taken. Bat 
it is a very different proposinon to say 
that tbe master is Dot answerable tor 
the wrong of the servant or agent, com¬ 
mitted in tbe course of the service, if it be 
not committed for the master’s ban-fit. 
Willes, J., does not, I think, say anything 
of tbe kind, In a sentence immediately 
preceding the sentence I have qaoted, be 
observes that the question whether the 
principal is answerable for the act of 
an agent was settled as eaily as Lord 
Holt's time—a general observation not 
confined to the case where the principal 
is a gainer by the fraud. The 

question as to the meaning aod eff.ct 
of the ruling of Willes, J may, I think, be 
best ascertained by , reference to a few 
cases in whiob some of the learned Judges 
who took part in the decision in Barwio'a 
case (l) delivered opinion,” 
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Lord Macnaghten then disoussed the cases 
on the point and explained Harwich's case ,(1) 
as also the case of BoulJtworth v, Oity of 
Glasgow Bank (4) in which the proposition of 
law enunoiated by Willes, J., in Barwic't's cate 
(1) was quoted with approval. His Lordship 
pointed out at page 738: “it is a hardship 
to be liable for the fraud of your partner. 
But that is the law under the Partnership 
Act. It is less a hardship for a principal 
to be held liable for tbe fraud of his agant or 
confidential servant. You can hardly aejc 
your partner for a guarantee of his honesty, 
but tbera are such things as fi f^lity policies. 
You can insure the bonis-y of the person 
you employ in a confidential situation 
or you can make your confidential agent 
obtain a fld*li*y policy.” Hs Lordship 
further observed: “Wille*, J,, cannot have 
meant that the pinoiptl h absolved 
wherever his agent iatenled to appropriate 
his proceeds- Nearly every rogue intends to 
do that,”. 

The case of Gopal Chandra Bhattacharya 
v. Secretary of State for India in Council 
(3) was deoided upon a principle 
erroneously supposed to have been laid 
down in Barwic't's cue (1). Having regard 
to the statement of the law by the House of 
Lords in the oase of Lloyd v. Grace Smith Sr 
Go (2) we think that tbe defendant No. 1 is 
liable for the loss ocsasiooed to the 
plaintiff’s goods by reason of the goods 
haviog been misappropriated by his agents, 
tbe defondams Nos. 2 to 4, as there is no 
question that the goode were entrusted to 
them and were being carried by them in 

the coarse of their business when the 

• 

misappropriation took p ace. The principle 
of law enunciated by the House of Lords 
in the o ;seof Lloyd v. Grace Smith Sr Go. (2) 
is in accordance with the law bs enacted 
in section 238 of tbe Indian Contract Act. 
As stated above there is nothing in that 
section to show that in order to render 
the priacipal liable tbe fraud must be 
committed for tbe benefit of the principal. 

For these reasoos, we are of opinion that 
the decree of tbe lower Appellate Court mast 
be set aside and that of the Court of first 
instance restored with costs here and in the 
lower Appellate Court, 

b, n. Decree set aside , , 


INbtAtf oases; 
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LACHMAN81NGH V. MARDANSINGH, 

NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Miscellaneous Civil Appeal No, 11 or 1922. 

August 15, 1922, 

Present:— Mr. Batten, J. C., and 
Mr. Hallifax, A. J. C. 

LACHMANSINGH- Defendant— 
JudomcnT'Debior—Appellant 

venus 

MARDANSINGH— Pl untiff—Decree* 

Holder—Respondent. 

Civil Procedure Code (Act V of 1908), 0. XXI, rr, 
J, 2— Mortgage-decree—Adjustment out of Court 
—Adjustment notified by judgment-debtor—Court, 
duty of. 

0. XXI, r. 2, of the Civil Procedure Code, applied 
to a final decree in a mortgage suit and such a decree, 
like any other decree, is capable of adjustment out of 
Court, When, therefore, a judgment-debtor informs 
the Court that the decree against him has been 
adjusted, the Court is bound, under 0. XXI, r. 2 .2) 
of the Civil Procedure Code, to issue notice to the 
decree-holder to show cause why the adjustment 
should not be regarded as certified. 

Appeal against an order of tbc Additional 
District Judge, Saugor, dated 8th December 
1921, in aonnestion with Civil Suit No, 44 
of 1919, dated 10th Deoember 1919. 

Mr. 0 . L. Subhedar , for the Appellant. 

Mr. Qopilal, for the Respondent. 

JUDGMENT.—The only reason the 
Additional District Judge has given for 
refusing to take notice oo the applioation 
is that a fioal derree had already been 
made. As appears from the wording of 0, 
XXI, r, 2 (l), the rule applies even to a 
fioal decree in a mortgage suit and each 
a decree, like any other, is oapable of 
adjustment. The jadgment-debtor has given 
information to the Court that the dearee 
has been adjusted, and under r. 2 (2), the 
Court is bound to issue a notiie to the 
decree*holder to show tause why toe 
adjustment should not be regarded as 
tertified. It is objetted for the detree* 
holder that what the judgment-debtor alleges 
is not an adjustment of the deiree but ia 
merely an agreement to adjast the detree 
whith, it is argued, is not an adjustment 
within the moaning of the rule. This is 
a mixed question of faot and law and we 
tannot discuss the law until wo kuow the 
faats. The details given in the application 
are eoanfty and there are no further plead¬ 
ings. The primary duty of the Court 
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was to issue notite to the decree-holder, 
take pleadings, frame issue?, decide the fasts 
and proeeed aosording to law. We set 
aside the order to file the application and 
direst the Additional Distriot Judge to 
restore it to file and to proceed assording to 
law. Costs in this Court, iu which Pleader’s 
fee will be Rs. 15, will follow the resnlt. 

G. R. I). & W. C, A. 

Order set aside. 


LAHORE HIGH COURT. 

Miscellaneous Secjnd Civil Appeal 2558 

of 1920. 

May 11,1921. 

Present *—Mr. Justise Martineau. 

S1RAJ UD-DIN— Defendant- 

Appellant, 

unite 

Musammat CHAMPO and another rcprejen- 
tativ»8 of BRIJ NATH deceased 
— Plaint ffs— Respondents, 

Negotiable Instruments Act ( XXVI of 1681 J, s. 48 fa) 
— Pro- note—Consideration—Presumption- Onus o) 
proof. 

Although under the law there is a presumption 
that the maker of a pro-note has received the con¬ 
sideration for it, yet if the statement of the plaintiff’s 
agent as to consideration is altogether inconsistent 
with the plaintiff’s allegation in his plaint, the 
onus will shift to the plaintiff, and he must prove 
that consideration passed. 

Mifccellaneous second appsal f”om an 
order of the District Judge, Delhi, dated 
the 11th October 19„0, reversing that of the 
Subordinate Judge, Delhi, dated the 19th 
May 1920. 

Lala Daulat Earn , for the Appellant. 

Mr. Manohar Lai , for the Respondents, 

JUDGMENT.—The plaintiff in this case 
suss for money due on a promissory-note 
for Rs. 1,200 executed by the defendant. 

The latter pleaded that he had not 
reseiyed oonsideration. The plaintiff said 
in his plaint that he had paid the considera¬ 
tion for the promissory'note to the 
defendant in sash, but his agent, Parmeahri 
Das, when examined by the Court in tha 
piaadings, said that the promissory-notj 
had not been executed in lieu of a hv.ndi 
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The Subordinate Judge framed an issue 
whether the promissory-note was with 

consideration, placing the onut on the 
plaintiff, and after taking the evidence he 
found that no consideration bad been passed 
and dismissed the suit. 

On appeal the District Judge has held 
that the onut ehould have been plased on 
the defendant to prove want of considera¬ 
tion, and he set aside the order of the 
Trial Oonrt and remanded the case for 
trial of the iatue. The defendant has filed 
a saoond appeal in this Court. 

There is, no doubt, a presumption under 
the law that the maker of a promissory* 
note has received the consideration for it, 
and if the only material before the Sab- 
ordinate Judge when he framed the issue 
had been the plaint and the defendant’s 
pleic it would certainly have been right 
to plaoe the onut on the defendant. But the 
Subordinate Judge had also the statement 
of the plaintiff’s agent bofore him, and 
ihe fact that that statement with regard 
to the cDnsideration for the promissory- 
note waa entirely inconsistent with the 
plaintiff’s allegation in his plaint was, 1 
consider, sufficient to shift the onut at ones 
to the plaintiff, and the Subordinate Judge 
wae, therefore, right in calling upon the 
latter to prove that consideration passed. 
X ohraJanv . Rajm Bibi (I) is a cise in 
point. 

I, accordingly, accept the appeal, set 
aside the order of the lower Appellate 
Court, and remand the oase to that Court 
for disposal of the appeal before it on the 
merits. Court fee on the appeal in this 
Court to be refunded, Other coats to be 
costs in the case. 

w, c. A. 

Appeal accepted ; 

Gate remanded, 

(1) 28 lud Cas. 402; 48 P. R. 1910; 62 P. W. R. 
1916; 120 P. L. R. 1916. 


MADRAS HIGH COURT, 

Stamp Register No, 6103 or 1921, 
October 18,1921, 

Present:—* Mr, Justice Kumara3wami Sastri, 
In re PORKODI AOHI— Respondent No. 1 

in S. A. No. 22 or 1921. 

Coart Fees Act (VIIof 1870,1, s . 7 5), Schs. land II 
—Decree directing payment of certain amount as con- 
dition precedent to getting posscssioji—Appeal against 
the conditional order — Court-fee payable, 

Where, in a suit for possesaioa, the Coart decrees 
possession on condition <>f tho plaintiff paying a 
specified amount to the defendant, and the plaintiff 
appeals, the memorandum of appeal is chargeable 
with Court-fees calculated ad valorem on the amount 
from which he sceksto escape liability, [p. 448, col 1.] 

(Authorities reviewed.; 

The value of an appeal is nob in all case3 the 
value of the Euit as originally filed, but the value of 
the relief granted by the decree wnioh a party 
wishes to get rid of. [p 447, col 2.] 

M-moraadum of objections soag'ifc t' 1 bo 
preferred by let respondent in Secmd Appeal 
No. 22 of 1921 to the High CiurJ against 
the decree of the Third Additional Suborii- 
nafcs Judge, Taujore in Appeal Sait No, 13 
of 1920. 

FACTS appear from the judgment. 

Mr. K. S. Venkataramana Aiyir t for the 
Respondent.—Where the decree directs a 
specified amount as payable by tb9 plaintiff 
to defendant before the former could recover 
possession, the decree is not executable by the 
defendant for whose benefit the payment is 
ordered. It is a declaratory decree as it 
declares the plaintiff’s liability to pay. 

The condition imposed does not change the 
character of a suit for possession and for 
mesne profits into one for redemption. The 
suit remains a suit for possession notwith¬ 
standing the condition in the decree. The 
value of the appeal cannot be higher than 
that of the suit. 

Mr. 0 , Madhavun Nair, Government 

Pleader, for Taxing Officer, 

Mr, K, 8, Vvnataramani Ayyar t for the Rs* 
spondent. 

ORDER.—The first respondent as daughter 
and reversioner fildd a suit for a declaration 
that the sile*dead execaled by the widow 
the list male holder alienating the land** 
specified in the plaint was not binding on her, 
for delivery of possession by the defendants 
who claim under the vendee, for mesne pro¬ 
fits and for costs. The plaint contained an 
alternative prayer that should the Court fin 
any amount payable to the defendants* then 
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possession be decreed with mesne profits on 
payment of the sum eo found dae by the plaint¬ 
iff to the defendants. Various pleas were raised 
by the defendants who contended that the 
alienation by the widow was binding on 
the plaintiff. The Disiriit Mnnsif dismissed 
the plaintiff’s suit as be was cf opinion that 
the sale was binding on her. On appeal the 
Subordinate Jndge held that there was neces- 
eity only for a sura of Rs. 3.831-4-0 out of 
the consideration cf Rs. 8,00 J, set out in the 
sale deed and deireed possession on payment 
of the sum of Rs. 3,881-4-0, Against this 
decree the defendants £Ud a second appeal 
aEd the plaintiff filed a memorandnm of objec 
tions objecting to the decree of the Subordi- 
na'e Judge so far as it directs her to pay 
Rs. 3,88l-4-U as a condition precedent to 
the recovery of possession. A stamp duty of 
Rs. iO was paid on the memorandum of 
objections and the Registrar claims an 
ad talorem duty on the sum of Rf. 3,?81 4-0, 
t^e liability to pey which is questioned in 
the memorandam of objections. 

The suit as filed being ona for possession 
and mesne profits fell within clans3 (v) of 
sec ion 7 of the Court Ft*es Act whioh relates 
to suits for possession of immoveable prop 
erty ard clause (I) which relates to suits for 
money and the plaint ff p^ii a stamp duty 
of five times the k st payabli on the lands 
and also on tha amount claimed for mesne 
prefits. The s jit wa3 valusdat Ri. 2,300 and 
the second appeal is also valaed at that (i /ore. 

Thera ij no express provision in the Court 
Fees Act whiih covers a oesil ka the present. 
The contentions of the respondent are, (1) 
that the decree of the lower Appellate Court 
merely declares plaiDtifl’s liability to pay a 
certain sum of money as a condition prece¬ 
dent to recovery of possession and that suih 
decree is not executable by the defendants 
for whose b.mefiS the payment is to be made; 
(2) that tha suit b •ing one for possession of 
immoveable property and mesne prefits, its 
nature is not changed into one for redemption 
merely by the fact that an unsustainable 
condition as to payment has been imposed 
by the Court; (3) that the alternative prayer 
in the plaint as to payment of auch sunn as 
the Court may find to be due is not estimable 
in money and falls under Art. 17, clause 
(vi) of Schedule II; (4) that ia any event the 
Btarap duty payable on the memorandum of 
objections cannot be more than the duty 



payable on the plaint, as it would be an 
anomaly if the party who fails entirely 
should have to pay less than a party who 
succeeds in part. The contention of the 
Registrar is that the stamp duty payable in 
•aces where a person is asked to pay a 
certain sum as a condition precedent to 
getting possession and disputes his liability, 
is on the amount which he disputes. 

I do not think that the direction as to pay¬ 
ment of a sum of money as a condition prece¬ 
dent to the recovery of possession makes the 
decree a declaratory decree simply beiause 
the defendant cannot execute the decree. 
The t8ct is whether the plaintiff cannot exe¬ 
cute it. As regards the contention that the 
alternative prayer is not estimable in money, 
all that can be said is that the plaintiff 
reversioner cannot say when he filed the 
plaint what the defendants can prove to be 
binding on the plaintiff. Where the Conrt 
finds the amount that has to be paid by the 
plaintiff the amount is ascertained, and 
where the plaintiff wants to apoeal against 
the decrees the amount or v^lus of the subject- 
matter iD dispute for the purposes of 
Art. 1 of Schedule I is the amount 
which tha plaintiff calls io qiestion in the 
memorandum of appeal or objections. 
The case is analogous to cne of a suit fer 
an account. 

The objection that the su’t for possession 
which falls uoder clause (v) of seation 7 
cannot in appeal change its nature because a 
condition is annexed for payment of a cum rf 
money which is disputed by the plaintiff 
presents more difficulty epprcially as there is 
no prov’s on in the Oonrt Fpps Ao governing 
such eases and there is a co* M et of authority. 

In Reference Under Court bees Act , Sict’on 5 
(l),the question was what was the duty payable 
in a fcuit for ejectment where a tenant claimed 
compensation for improvements which was 
disallowed and the tenant appealed against 
the decree. It was held that the tenant 
was bound to pay stamp-duty only on the 
value of the lands and not on the valae 
of the improvements claimed and dis¬ 
allowed. Snbramauia Aiysr and Boddam, J J., 
were of opinion that the claim for im¬ 
provements to the lands was not the 
subject-matter of tho suit but was merely 
incidental to the decree for possession. The 

(1)23 M. 81; Sind. Dec. (n. s.) 453. 
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learned Judges alio refer to the difficulty 
and inconvenience of ascertaining the fee 
payable in eaih ease if a different view were 
adopted. With respect, it seems to me that 
in eases where the law annexes the 
liability to pay for improvements as a cmdi* 
tion precedent to ejectment, the elaim for 
improvements allowed by the lower Court 
and disputed in appeal falls under Sohedule 
I, Art. 1, Wha'ever difficulties may exist 
in valuing it in the plaint there is no 
difficulty onte the Court fixes the amount, 
and the party appeals against the liability 
to pay the araonnt and files a memorandum 
of objections, So far as appeals against 
deiress for compensation under the Malabar 
Tenancy Improvements Ao c . are concerned, 
though the same ooosideiations ss urged in 
Reference under Court Fees Act , Section 5 (l) 
may be urged, stamp duty is paid on the 
amount in dispute. This decision does not seem 
to have been followed. In Sekharan Nair v. 
Kongot E>charan Nair (2) Munro and Abiul 
Rahim, JJ., were of opinion that tbongh in a 
eoit for redemption the stamp duty was by 
sestion 7, «la jse Uz) to be calculated assording 
to the principal morey expressed to beBecored 
by tbe instrument of mortgage and the 
subject matter of tbe suit was tbe existence 
of the right to redeem, any question as to 
tbe amount payable as the sondition of 
redemption beiDg regarded meiely as itci- 
dental to that right, yet where tbe r gbt to 
the redeem is doI called in question in 
appeal and the only question is as to 
tbe amount payable, the right to 
redeem tannot be ea : d to be the subject- 
matter iD dispute iu tbe appeal-memorandum 
but a definite amount cayable, aid that tbe 
case fell within Art. 1, Schedule I, tbe 
Court fee being computed on the amount in 
dispute, luRefeter.ee under Court Feet Ad, 1870 
(3), it wes held, following Nepal Rai v. Debi 
tratad (4), that sestion 7 (e) clause ( ix) of tbe 
Court Fees Ast applied only to suits and not 
to appeals and that in the ease of appeals, 
Art. 1, Ssbednle I applied, the Court fee 
payable being on tbe value of tbe subject- 
matter in dispute. 

In Bafit Ahmad v. Sobha Ram (5) it was 

(2) 8 Ind. Ca3. 469; 20 M. L. J. 121; 0 if. L. T. 246. 

(3) 29 M. 3H7; 10 M. L. J. 267. 

(4) 27 A 447; 2 A. L J. 106; A. W. N (1906» 40. 

(6) 6 A. 4*8; A. W. N. (1884J 179; 4 Ind. Deo. 

(N. 8.) 142. 


held that in suits for preemption where 
the vendees defendants appealed on tbe ground 
that they were entitled to reieive a larger 
sum than that awarded by the Court and that 
plaintiffs had estopped tbemielves from 
asserting tbe right by refusing to pnrcbaE?, 
Court-fee was payable under section 7, clause 
(w) on the value of the property as computed 
in elaose (v); but that when the question in 
appeal relates solely to tbe amount to be 
paid by the pre-emptor, his right to pre¬ 
empt not being challenged, tbe proper Court- 
fee was tbe amount calculated ad talorem 
on the difference between tbe amounts 
alleged as the sale pries on tbe one side and 
the other. 

In Nepal Rai v. Debi Prasad (4) it was held 
that when an appeal in a suit for redemp¬ 
tion related solely to tbe amount payable 
the Court-fee payable on a memorandum 
of appeal wss to he calculated according (6 
the snm which the appell nt claimed to 
have deducted frrm the decree, and not, as 
in tbe mse of a suit for redemption, accord¬ 
ing to the principal sum scoured on the 
mortgage. S'anley, 0. J., after expressing 
his disFent from the view taken in Firbhu 
Narain 8irgh v. Sita Ram (6), observed: "It 
appears to me, upon a perusal of section 7 
of the Court Fees Act and Schedule I to 
that Act, that in a case such as the one 
before me the Court fee ie to be calculated 
on tbe velue of tbe subject-matter in 
dispute ODly. Section 7 sub section (ix) pro¬ 
vides that*!n suit* against a mortgagee for 
tbe recovery of tbe mortgaged property the 
Court fee is to be valued according to tbe 
principal money expressed to be secured by 
tbe instrument of mortgage. Tbe eeotion is 
confined to a suit apparently, and not to 
an appeal. In Scheduh I to tbe Act 
we find that in the case of a plaint or 
memorandum of appeal not otherwise provid¬ 
ed for in the Aot, except those mentioned 
in section 3, an ad valorem fee is pay¬ 
able at tbe rate mentioned in that 
schedule. In this schedule a memorandum 

of appeal is.not mentioned. Therefore, I 

taks it that if in the case of an appeal the 
value of the subject-matter of the appeal 
can be determined, as it bas been in this 


(0) 13 A. 94; A. W. N. (1890) 231 f 7 Ind. D«* 

(n. s.) 62 . 
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o%te, the appelant is only bound to pay a 
Court-fee on the amount ascertained to ba 
the; value of the subject matter of the 
appeal." With these remarks I respectfully 
agree. This decision was followed in Mahtdeo 
Pruiad y. Oorakk Pratzd (7) and Baji Lai v. 
Qobardhan Singh (8), 

In Basdto Ban v. Sri Knshn Oir (9), it 
was held that when a plaintiff prayed for 
an unconditional detree for possession as 
against a defendant who set up a mortgage 
executed by plaintiff’s predecessor and a 
decree wa9 passed for possession on payment 
of a certain com and the plaintiff appeals 
against that portion of thn deoree directing 
payment, he must pay ad valorem stamp duty 
on the amount in question. The laarnel 
Judges ^Cbamier, J. 0., and Evans, A. .).C ) 
dissented from the deo'sion in Jawihir 9 ingh 
V. Baendra Bahadur Singh (10) and followed 
the deoicion in Boji Lai v. Jobirdhan Singh 
(8). A similar view'was taken in Mata Badal 
Singh v Jai Singh (11). Ragha 8'*h v. Waud 
Ali (12) no doubt supports the petitioner’s 
contention but no reference is made to any 
authorities. The only reason given is that 
if that deoree dismissed tbe plaintiff’s suit 
for posse sion the fee payable would have 
been only five limes the land revenue and 
that as it was more favourable it cannot be 
larger. The facts nf the casa are aim 
peculiar. The plaintiff prayed for pos'ession 
and tbe Court passed a decree for pos§esn>n 
but allowed the defendant to redeem and the 
decree for po8'e>sion was cnly if the defendants 
failed to redeem. Rup Chani v. F.teh Ohand 
(13) whish was referred to, does not throw 
much light on the question. The plaint.ff 
sued for possession as absolute owner 
and a deoree was passed in his ftvoar Ou 
appeal the Subordinate lodge oave a deiree 
for possession but limited the duration to the 
lifetime of the plaintiff’s vendor. Agaioat this 
decree the plaintiff appealed It was held that 
as tamp duty of Ri. 10 was sufficient. TudbalJ, 
J.,observed: 4 As mattersstand now, the plaint- 


(7) 30 A. 647; 6 A. L. J. 531; A. W. N. (1903) 247; 
4 M. L- T. 448. 

.8) 1 Ind. Caa 1(XA 81 A. 96'-, 6 A. L. J. 165. 

(9) 6 Ind. Caa. 941; i3 0 0. H2. 

(10) 2 Ind. Caa. 836; 12 0.0. 133. 

(11) 16 Ind. Caa. 746. 

(12) 60 Ind. Caa. 353. 

(13) 11 lad, Caa. 977; 8 A. L. J, 821; 33 A 705. 


iff-appellant seems to me to be in the position 
of a person in possession of property who 

seeks to clsar his title and to obtain a deals- 

% 

ration that be has the fnll right of ownership 
to the property." Treating thesnbjecfc-matter 
of tbe appeal as one to get rid of the limitation 
imposed by the Subordinate Judge it is diffi¬ 
cult to see how it can be valued. 

In Luthun Ohunder Ath v. Khoda Bukth 
Mondal 14) wh°re a decree was passed in favour 
of the plaintiff but. the Court directed payment 
in three instalments and the plaintiff appealed 
against that portion of the decree, it was held 
that he was not bound to pay Court-fees on 
tbe cum decreed but on the difference between 
the amount claimed in the Court below and 
the sum of tbe present values of three in 
s'almenta payable on the dates mentioned 
in the decree. Bane*jee, J., observed : "Now, 
havinar regard to the provisions of Art. 1, 
Schedule I,of the Cmrt Fees Act, read with sec¬ 
tion 16 of that Act, it is clear that an appellant 
is b 'and to pay a Court-fee on a memorandum 
of apoeal from a decree which gives him 
only partial relief, npon the difference between 
the values of 'ha relief be claims to be entitled 
to and that granted by the decree appealed 
against ” 

In Kithun Dutt Muir v. Kati Pandeg (15) 
it was held by Coutts, J., following Basdeo 
f an v. 8ri Krithn Oir (9\ that when a decree 
award* pos8 f s«ion on condition of the plaintiff 
paying the enoumbranc>s on the property an! 
the plaintiff appeals against that part of the 
de*rep, the Court-ft-e payable on the memo¬ 
randum of »poeal mast be ad valorem ou tbe 
value of theencumbraocf s. 

The current of authority is clflarly in favour 
of the view that the value of an appeal is 
not in all cas^s the v*lu9 of the sait as ori¬ 
ginally fil-d but the v due of the re ief granted 
by the decree wh-c'i a oarty wishes to get 
rid of. n t-ome oas-s the stamp duty may 
be more than that pa d on the plaint and in 
some cases it may be less, and in oinsidering 
the effect of the provisions of section 7 of 
the Court Fees Act and of Sobedule I, I do 
not think that this is a consideration which is 
of muob we ght. 


(14) 19 C. 272|9Ind. Doo N. s ) 627. 

' 15) 57 Ind 'as -HI; 5 P, L. J. 455; *2 CT P r. 
(Pat) 196; 1 P. L. T. 738, 
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I am of opinion that the memorandum of 
appealshonll bsstamped on the amount which 
the respondent was direoted fo pay, and 
whish ehe fe?ka to escape liability from. Ha 
will have thrae weeks from this date fco pay 
the deficient stamp duty. 

M. c. P. &, w. c. A. 

Order accordingly. 


CALCUTTA HIGH COURT, 

Civil Ruli No. 42 op 1922. 

April 24,1122. 

Present: —Mr. Justice Suhrawardy and 
Mr. Justice Panton, 

ASW1NI KUMAR DUTT and othcri 

—Pit t.oners 

ve sits 

SUKHODA SUNUARI DEBYA— 

OpptsnE P nr. 

Appeal , dismissal of, in default — Compromise filed 
buboequenthj— Court, duty of. 

Where after an appeal has been dismissed in 
default, both appellant and respondent being absent, 
the parties present a petition of compromise and 
ash that the case be decided in terms thereof, the 
Court is bound to give effect to the compromise. 

Rale against the erder of the Sab Judge, 
First Court, Bakargarj. 

FaCTS appear from the jadgmenfc, 

Babus Suresh Chandra Talukdar and 
Prokoah Chandra Kar % for the Petitioners, 
— The fasts shortly are these. I was 
the appellant in the Court below. The 
appeal was fixed for 27ch Joly 1921. When 
both parties btiog absent the appeal was 
dismissed for default, 1 then applied for 
restoration on *25ih August 1921, and on 
fc9tb August 1921 both parties filed a peti¬ 
tion of compromise in aiaordante with wbith 
the case was fco b) derided. On 24th Sep¬ 
tember 1 i?21 the Judge rejee'ed my applica¬ 
tion for re hearing. I submit the learned 
.lodge was absolutely wrong in rejecting my 
application and in not giving effect to the 
compromise arrived at between the parties, 

Fo one appeared to show cause, 


JUDGMENT.—This Rule must’ be made 1 

absolot9. The petitioner was tbe appel-' 
lanfc in the Court beliw, Tbe appeal*' 
wa9 taken up by the Court on the 27 th 
July 1921 for hearing when neither the 1 
petitioner nor his Pleader was found, ndr 
was the respondent present. The Court/ 
therefore, dismissed the appeal for default. 
On tbe 25fch August the petitioner 1 filed 
a petition for re-heariDg of the appeal on 
the ground that he was unable to be pre¬ 
sent on tbe 27fch Joly as he was ill and 
•ould not some to Court to instruit his 1 
Pleader, It appears, however, from the 
judgment of tbe learned Jadge that the* 
reason for uon-aopearante of the petitioner 
was that the 27th July was observed in 
that locality as a hartal. That may or may 
not be, but on the *9th August both par¬ 
ties, tbe appellant and the respondent, filed 
an application before the learned Jud^O' 
settling the dispute between them and 1 
asking that the case might be decided in 
terms of the petition of compromise filed, 
Tbe petitioner’s application for re^torai.n 1 
was taken up on the 17th Sjpf©nibpr wh«n 
one witness was examined for the plain iff. 
On the 24th September the Court paeeed 
the order coraj laiced of rejeo'.iug the plaint-' 
ifi’s application. 

We thick in tbe ciroumslances of th‘s 
case that the Court was wrong in* not 
restoring the case, giving effect, to the 
petitiou of compromise filed and in dismisF- 
iDg the application on the eimrle grrund' 
that the petitioner had not sufficient rea t on‘ 
fer not appearirg on the 27th July. Tbe 
order of tbe 2tih September 1921 passed 
by tbe Court fceliw will v therefore,' be set 
aride ard the appeal restored. Tbe learned 
Jodge will oroeeed to r*-hear the appeal 
and give ifhot to any tompromis9 that 
may be legally entered into by the parties. 

w, c. A. Rule made cbtolule. 
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KUU HUH 0. KAZC MAIH, 

CALCUTTA HTQH COURT. 

Appeal from Appellate Decree 
No. 2717 op 1919. 

February 22, 1922. 

Present: —Mr. Justice Greaves and 
Mr. Justice Ghose. 

KULA MI AH— Plaintiff—Appellant 

terrui 

NAZU MIAH and others — Defendants 

—Respondents. 

Bengal Land Revenue Sales Act (XI 0/1859^, s. 37— 
Creation of patni by auction-purchaser—Annulment of 
under-tenures — Presumption. 

The mere creation of the patni by an auction- 
purchaser at a revenue-sale would not, by itself, be 
an indication to the under-fcenure-holders that the 
option to annul the under, tenures had in fact been 
exercised, [p. 450, col. 2,] 

Appeal against a dearee of the Additional 
Subordinate Jndge, Chittagong, dated the 
lfc5th of Jnly 1919, modifying that of the 
Monsif, First Coart at that place, dated the 
20th of April 1918. 

FACTS appear from the judgment. 

Dr. Sarat Ohandra Batak (with him Babu 
Chandra S . £en), for the Appellants,— 
The plaintiff is the appellant. Plaintiff took 
a sadar patni taluka lease of the disputed 
land from the purchaser of a revenue paying 
estate at a revenue sale held under Act XI 
of 1859 and instituted a suit against the 
defendants for reaovery of possession setting 
aside all inoumbrances under section 37 of 
Act XI of 1859. The defense inter alia was 
that as the plaintiff’s lease did not cover the 
land of the entire under tenure in possession 
of the defendants, the plaintiff was not 
entitled to avoid the under-tenure. The 
Trial Court gave a desree to the plaintiff 
but the suit was dismissed on appeal. My 
point is that Ast XI of 1859 dees not pres¬ 
cribe any particular procedure to avoid 
incumbrances. Hence the creation of a 
patni by the auction-purchaser of the entire 
estate, avoids the under-tenure and the 
patnidar may sue for the land covered by his 
lease inasmuch as the under-tenure was 
avoided by the purchaser of the entire 
estate. 

Babu Narendra K. Dae, for the Res¬ 
pondent?.-—Creation of a p .tni does not 
avoid under-tenures nor shows any intention 
of doing so. Patni leases are given for 
collection of rent. The lease is described as 
eadar pertni lease. That assumes the exist* 

29 


ence of under-tenures from whom rent is to be 
collected. An under tenure cannot he avoided 
in part especially by a person who has got 
no right over the entire land covered by the 
under tenure. Refers to Narayan Ohandra v. 
Kastswar Roy (l), Sooharam Barma v. Doorga 
Oharan Das (2). All purchasers must join 
to protect the under-tenure-holders from 
multiplicity of suits. Refers to Jatra Mohun 
Sen v. Aukhil Ohandra (3). 

Dr. Basak replied in brief. 

JUDGMENT,—This is an appeal by the 
plaintiff against a decision of the Additional 
Subordinate Judge of Chittagong modifying 
a decision of the Munsif. The plaintiff, ac 
appears from the plaint, sued for a declara¬ 
tion that he had a sadar patni taluqa interest 
in the disputed land and he asked for hhas 
possession of the land free from all incum¬ 
brances by virtue of the provisions of Act XI 
of 1859 under which the land was sold and he 
also asked for a declaration that the defend¬ 
ants had no protected interest in the disouted 
tauk land. Defendants Nos. 19, 23 and 24 are 
all taluqiars and defendants Nos. 2, 3 and 6 
are raiyate under the taluqiars , We are told 
that the defendants Nos. 5, 12 and 22 are 
under-ratt/ate but there is no finding as to 
this. It is stated that therfe defendants 
Nos. 5,12 and 22 are dead and that their 
heirs have not be9n brought on.the record. 
Accordingly, it may be that if the plaintiff 
rucceeds in this appeal the heirs of these 
persons may be entitled to remain on the 
land as under-raiyati if in fact they are snob, 
A question arose as to whether defendant 
No. 6 had in fact been served, but it appears 
that a report has been made that service was 
effected on this defendant. The ManBif 
decreed the plaintiff's suitbnt the lower Appel¬ 
late Court said that, as the suit was one for 
a portion only of the taluq , it was not main- . 
tamable but the plaintiff’s title to the land 
was declared. The finding of the learned 
Subordinate Judge with regard to the suit 
being for portion only of the taluq is 
as follows : “it appears from Exhibits B and 
0 that this taluq does int consist of only 
Maghi Survey Plot No. 5342 but there are 
many other Maghi Survey Plots in it.” 
Later, he says; “upon the evidence I find that, 

(1) 1 C. L. J. 579. 

(2) 5 C. L. J. 264. 

i?) 24 C. 324} 12 ml, Dec. (*. a .) m t 
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Lesides the disputed tank arid the bank, 
these k/utpipottas include several other dags of 
the taraf, A suit for annulment of a portion 
of a ialuq is not maintainable,” It wa 9 urged 
before us on behalf of tb9 appellant that the 
suit was maintainable, and, secondly, that 
the learned Judge was wrong in holding that 
defendants Nos, 2, 3 and 6 had occupancy 
rights in the land, and lastly, it was contended 
that the fact that a portion of the land, that 
is a part of the bank of the tank, was used 
as a graveyard cenld not protect the whole 
of the land under the provisions oontained in 
the Fourth Exception to section 37 of Act XI 
of lfc59. In the visw that we take of the 
section, all the other questions which have 
been argued at some length before us do not 
arise and it is not necessary that we should 
express any opinion with regard to these 
pointr. But we think that the learned Judge 
in the Court below wao right upon the faits 
before him in comiDg to the conclusion which 
he did, namely, that, inasmuch as the plaintiff 
only held a; portion of the nnder-tsnure it 
was not open lo him in this suit to obtain 
khae possession. Now, seciion 37 of Act XI 
of ls59 provides that the purcha-er of an 
entire estate sold under the Act for recovery 
of arrears due on account of the same shall 
acquire the estate free from all encumbranoss 
which may have been imposed upon it after 
the time of Settlement, and that he shall ba 
entitled to avoid and annul all under¬ 
tenures and forthwith to ejeci all under¬ 
tenants with cerlaio exceptions which ara 
named. It is stated that what defendant 
(etc) No. 3 purchased at the auction sale was 
an entire estate and that he mast be taken to 
have avoided the under-tenures when he 
•reated the patni in favour of the plaint tf 
and also patnit in respect of the other 
portions of the under tenure in favour of 
other persons, and this beiog no, it is said 
that as no suit is required under section 37 
for the purpose of annulling an under tenure, 
this suit is maintainable because it is merely 
a suit by a pilnidar for khas possession of 
that portion of the under-tenure which has 
been leased to him under the patni, and it is 
accordingly stated that the decision in 
Jatra Mohun Sen v, Aukhil Qhandra \i) has 
no application, for it is suggested that that 
was a suit to avoid and annul a tenure and 
that it was rightly held that in a suit of that 
jjature'all tbo purchasers must join to 


\ 

protect the Dnder-tenure holders from 
multiplicity of suits. Now there is no 
doubt that there is considerable force in 
the argument addressed to us but, unfortu¬ 
nately, neither the plaintiff himself in the 
plaint nor either of the Courts bslow, have 
approached the case from this point of 
view with the result that there is no 
evidence that defendant No. 3, the anction- 
purchaser, had in fact annulled all encum¬ 
brances of the under tenure. If there had been 
evidenoe before us that this had bseu dons, 
we think the case in $4 Calcutta [ Jatra Mohun 
Sen v. Aukhil Ohandra (3)] would very likely 
have been distinguishable and the plaintiff’s 
contention might have prevailed. In the 
absence, however, of evidence that the 
auction purchaser had annulled all incum¬ 
brances on the under-tenure it is not possible 
for us to say that this is aDything bat a suit 
in similar form to that in 24 Calautti [Jatra 
Mohun Sen v. Aukhil Ohandra (3)J, that is, a 

suit to annul encumbrances. 

bo far a9 it is urged that th 9 creation 
of the patni was an overt act which would 
amount to an avoidance by the auction* 
purchaser of an under teonre, we thick 
that this by itself would not be sufficient, 
for the mere creation of the patni , wbuld 
not by itself ba an indication to the 
under-tSDure holders that the option to 
anno! the nnder-teuure had in fast been 
exercised. 

For these reasons, we think that the 
appeal must fail, and it is not possible 
fjr ns, iu the mode in whioh the case 
came bofore ns, to remand the case for a 
findiog as to whether the auction parebaser 
had iu fact annulled the under-tenure prior 
to the creation of the patni. 

The appeal, accordingly, fails and mint 
be dismissed with .costs. 

b. n, Appeal dimived* 
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SARAT CHANDRA D, BiRaJ MOHUN. 

CALCUTTA HIGH COURT. 

Be: Sic. 115, C. P. C. 

Be: S. C, Ct. Suit No. 5755 of 1918. 
November 22,1920. 

Present: —Mr. Jnstiie Greaves, 

SARAT CHANDRA OHATTERJEE— 

Appellant 

tersus 

BIRAJ MOHUN CHUCKERBUTTY— 

Respondent. 

Costs Taxation—Appeal preferred in case where 

none allowed-Appeal, dismissal of—Counsel's fees , 

taxation oi—Refresher, if allowable-Rules and Orders 

of the Original Side, Calcutta High Court, Chap.XXXVI, 
r. 67 . 

^ hen an appeal is preferred in a ease where no 

appeal lies, the fees of only ono Counsel should, 

having regard to the provisions of Chapter XXVI, 

**'he allowed on taxation on the dismissal of 

the appeal. No refreshers, too, are allowable in 
such a case. 


Appeal from the deoision of the Taxicg 
Officer. 

Mr. P. N. Ohotterjee, for the Appellant. 

Mr. P. Roy Ohaudhuri , for the Respondent. 

JUDGMENT.—This is an application to 

review a taxation by the Registrar. The 

facts are as followsA Rale was obtained 

under the Revisional Jurisdiction of this 

Conrt, viz., under section 1A 5 of the Civil 

Procedure Code, That Rale was discharged 

and it appears to me having regard to 

the provisions of Chapter XXXIV of the 

Rules and Orders of this Court that, under 

the provision of rule 7, only the fee to ono 

Counsel should have been allowed on taxa» 

tion. Against the discharge of the rnl?, an 

appeal was preferred. No appeal in faat 

lay and the appeal was ultimately dismissed, 

but, having regard to the provisions of 

Chapter XXXV , rule 57 (a;, it seems to 

me that if an appeal had lain only the fees 

of one Counsel wonld have been allowable on 

taxation unless the Court otherwise ordered 

and it seems to me to follow, under the 

•ircamstanc6^ viz , of no appeal lying, that 

similarly the fees of only one Counsel shonld 
be allowed. 

CoDftqaently, I think that fees of two 
Counsel in the Appeal Conrt have been 
wrongly allowed. Similarly, 1 think, that 
no refre-her shonld have bfen allowed. 

From the table whish appears at page 430 
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of the Rales and Orders no refreshers are 
apparently allowed under appeals to which 
rule 57 applies and for reasons, aicordingly, 
already stated it seems to me that I must 
apply the provisions of rale 5? and, this 
being so, no refreshers are allowable in 
taxation in respest of eosts of appeal. 

This applioation, for reasons already stated, 
suoceeds. The applicant is entitled to his 
costs. Certified for Counsel, 

Mr, Roy Choud uri ,—Costs awarded to day 
to be 6et off against the costs that I am 
entitled to obtain from them. 

The Court.—Y es. 

N, H. 

Order accordingly. 
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PRIVY COUNCIL. 

Appeal from the Madras High Court. 

March 7, (922. 

Present Lord AtkinsoD, Lord CarsoD, 
Sir John Edge and Mr. Ameer Ali. 
RAMALINGA ANNAVT and another 
—Defi dants—Appellant! 

versus 

NARAYANA ANNAVT and others — 
Plaintiffs—Respondents. 
NARAYANA ANNAVl and others— 
Plaintiffs—Appellants 
versus 

K, RAMALINGA ANNAVI and others_ 

Defendants - Respondents. 

Hindu Law—Joint family—Partition—Notice of 
intention to separate, effect of—Partial partition-Qift 
—lather s power to gift moveable property to daughter. 




of a joint family to make a division and a severance 
of interest in respect of a part of the joint estate 
whilst retaining their statuses a joint family and 
holding the rest as the properties of a joint un- 
divided family [p. 45 , col. l.J 1 

Appoi-icr V Rama Subba Aiyan, H M T A dt. « 
W.R P n I; 1 Snth. P. d .!. 8.7 2 SarPr T 
2 8 20 E R 40, referred to C ' J ‘ 

a.,d n 4 e fi ? e ° f - tb<! ? Iitaksha <-“ an unamhignous 
and definite intimation of intention on the piTri, cl¬ 
one member of the family to separate himself and 

to enjoy his share in severalty has tho effect of 

a- dl 'i.aion of the interest which, until then, 

U9 had held m jointnesa, [p, 4G0, col, ],] 
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Qi'ja Bai V. Sadashh Dhundirai, 37 Ind. Cas. 321; 
fj- A- 151; 43 C, 1031 20 C. W. N. 1085; 14 A. L J 

^ VV*.?’ L.R. 11 3; (loifi) 2tLW. 

65; 18 Bom. L. B. 62'; 4 L W. 114; 24 C L I 
207; 31 M L. .1. '4* 5 (P 0. , referred to. 

A father has the power under the Hindu Law of 
makmg, within reasonable limits, gifts to a daughter 
of moveable property including gifts of sums of 
money, [p. 450, col. 2.] 

Consolidated appeals from the judgment 
and dearee of the High Court U'ankaran 
Na,r and Oldfield, JJ.), i n Appeal Suit 
No. 89 or 1913, dated 20th Appril 1915, re¬ 
ported as 35 Ind. Oaa. 428, modifying the 
decree of the Subordinate Judge, Tinnevellv, 
iu Original Suit No. 10 of 1910. 

Sir Qeorgs Lawndes, K, 0., and Mr. Dub 3 , for 

the Appellants. 

Mr« Dunne, K. 0, and Mr, Kenieorthy Brown, 
for the Respondents. 
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Mr. DeGruyther, R, 0. and Mr. Naratimham, 
for the Defendant. 

Mr, Parikh , for Ponnu Ammal, 

JUDGMENT. 

Mr, Amier An,— These two consolidated 
appeals from a decree of the High Court of 
Madras arise out of a suit which was brought 
by the plaintiffs in the Court of the Subordi. 
nate Judge of Tinnevelly on the 31st Janaary 
1910, for a decree for partition in respect of 
certain moveable and immoveable properties 
together with outstandings of a mousy-lending 
business on the allegation that they and 
the defendants Nos, 1, 2 and 3 formed 
members of a joint undivided Mitaksbara 
family, The following pedigree will explain 
the relative positions of the parties and their 
respective contentions. 


Subi&mania Annavi, 
(died) 


Ananthanar&yaim Annavi, 
(diudj 


Banian Aunavi, 

(died) 

'Adopted sou AnanthaDaiayana Anuavi, (died) 
Natural son of Bamalinga Annavi. 

Married Eamal Annual, (who died in 1691). 


Krishna Annavi, 
(died) 


Subramania Annavi, Son, Sun » r ... C . . „ !. 1 

Y < di ^ («wi. (M8f uav '' i:„tr lafc i“ 

An'Jnthanarayana Annavi, (died 1901) (died March 1809) 

(D. W.No.4,) 

■ an . a <S. t „» a ?h^ ana /? naVI ’/ S“ brama “*a Annavi, Krishna Annavi, Bcmakrishna 
(see above mfe) (died,, (wife, lakshmi (died November Annavi 

K TDefendMtNo^f’ In /T^’v c . 1E0 *. 'wife Dkarmi (Defendant No. 2 
sneienciant No, £), (Defendant No. 6). Ammal, | 

(Defendant No. 6) Hamalingam, 

I (Defendant No. 3). 

Bamalingam, minor, 

(Defendant No. l.l 


Narayana Annavi, 
(Plaintiff No. i) 


w 

Ponnu Ammal, 
(Defendant No. 4). 


Eauiakrishna Subramanian, minor, 
(Plakitiff No. 2) 


Krishnan, minor, 
(Plaintiff No. 8 .) 


For the convenience of reference Krishna 
Annavi at the head of the table may ba called 
Krishna No. 1 and his grandson, the eon of 
Ramal'npa, as Krishna No. 2. Krishna 
Annavi No. 1 had (wo brothers, Raman and 
Subramflnia, who had separated from him in 
tie lifetime; and on his death his three sons 
Matbuswami, Ramlinga ard Laksbmivaraba, 


with their son?, continued to hold and dea 
with their properties as members of a joint 
family. Ramalinga had five sons, whose 
nam?B are given in the padigrae. One of 
them Anantha was adopted by Raman 
Annavi. On bis death, comewhere in the 
sixties, hia widow Rimal Ammal purported 

to adopt Rarokriehua, her deceased husband’* 
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brother, as a sol to him. This adoption was 
held hy the Courts to be invalid nnder the 
Hindu Law. as one brother cannot adopt 
another as his son. Ramal, however, re- 
mained in possession of Anantha’s property 
nntil her death in 1891, when it was divided 
among his reversionary heirs of whom the 
three sons of Krishna Annavi No. 1 were the 
principal sharers. Subramania, the fourth 
son of Bamslinga, appears to have died 
without issue, leaving Laksbmi Animal, his 
widow, who is defendant No. 5. Ramakrishna’s 
adoption having been set aside he remained a 
member of his branch of the family and is 
now sonstituted as defendant No 2 in the pre. 
sent action for partition. His ion, Bamalinga 
No. 2, is joined with him as No. 3. Defend- 
ant No. 1 is the son of Krishna No. 2, the 
second son of the first Bamalinga who died 
in 1909, The defendant No. 1 was an infant 
at the time of suit and appears by his mother, 
defendant No. 6. Muthuswami died in 1899, 
and Lakshmivaraha in 1909. . The plaintiff 
No 1 is the ion of Lakshmivaraha and the 
other two plaintiffs are Lakshmivaraba’a 
grandsons, Besides the immoveable prop 
erty the family held from the time of 
Krishna No. 1 and what they acqnired after 
Ramal Ammal’s death, they appear to have 
carried on a profitable money-lending business, 
Bamalinga had assigned to Ramakrisbna 
(defendant No. 2) certain properties, appar¬ 
ently owing to the failure of his adoption 
Lakshmivaraha bed also in his lifetime made 
certain gifts to his daughter, Ponnu Ammal, 
defendant No. 4, the first plaintiff s sister. 

e plaintiff* case j g th a $ th e80 assignments 
an gi ts are ineffective and inoperative, an! 
ey eeek to have the properties assigned to 
e en ant No, 2 as above and the monies given 
,o e en ant No. 4 by Lakshmivaraha,included 
in the partition. And they allege that they 
are entitled to a half share; and the defendant 
Wo. 1 and the defendant No. 2 (with his son) 
o the Other half. The plaintiff, abo .him 
that in the partition a sum of Re. 2,000 
should be allotted to them ont of the joint 
Meets for the marriages of the ee.ond and 

th, f£ The defendant No. 6 ia the 

mother of the minor defendant No. i and the 
wdow of Krishna No. 2. Sbe ia made a 
par y o e action, on the allegation that she 

own q‘jo a large 
amonot of jonit family fonda. 

n ^bich was the crucial period iu 
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the case, there were large outstandinga dm 
to the family in respest of the money-lending 
business which appears to have been 
mainly in the hands of Krishna, the father of 
defendant No. 1, as he was a man of intel¬ 
ligence and knew something of law. The 
first defendant alleges in hia written state- 
ment that in that year there was a somplete 
division among the three brothers, the shns 
of Krishna No. 1, of the family properties 
both moveable and immoveable, including 
the outstandings. He assordingly maintain- 
ed that the present suit for partition is uu* 
founded. He also denied the right of the 
defendant No. 2 to any share in the family 
properties. His case is set forth clearly 

in paragraph 14 of his written statement as 
follows:— 

“About 16 or 17 years ago, during the 
lifetime of Muthuswami Annavi, Lakshmi- 
varaha Annavi and Bamalinga Annavi, men¬ 
tioned in paragraph 4 of the plaint, they 
became divided. At that time, considering 
the fasts that since the 2nd defeodand's 
adoption had been adjudged to be invalid, 
some provision ehould bj made for him and 
that the said Muthuswami Annavi was un¬ 
married and childless, and considering the 
welfare of the family, Rs, 5,000 was given to 
Muthuswami Annavi. in lieu of his share and 
a sum of Rs. 20.000 was given to the 2nd 
defendant out of the remaining outstandings 
only. And it was settled that the father of 
the 1st plaintiff and the grandfather of the 
1st defendant should equally divide between 
themselves the rest of the outstandings as 
well as the immoveable properties and 

they gave effect to it even during their life, 
time.” 

Defendant No. 2, in his written statement, 
alleges that in 1*95 the money-lending 
business serried on by the joint family was 
wound up so far as it was a joint business, and 
the outstandings which belonged to the joint 
family were divided among the different 
members; but that the immoveable property 
was not divided, nor was there a disruption of 
the joint family. He claims that the pro- 
parties whieh ctood in his name prior to 
IB 5 and what he himself has acquired 
since beloag to him exclusively. Defendant 
No, 4 asserted fcb&fc the gifts to her were 
vahd ^nd could noi; be questioned by tbu 
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, Dafendant No, 5, widow of Sabra mania, 
claimed that provision should ba nude 
for her maintenance in the pirtibion proieed. 

iags. 

Upon these contentions twenty-six issuei 
vfere raised for trial in the firat Cou-t. For 
the parpose of the present judgment, how¬ 
ever, they resolve themselves into four main 
questions: (i) Whether, as the plaintiffs 
allege, the family aontinnei j jint nntil its 
aeveranae on institution of the suit, or as the 
H gh Court set m to bold on the dearea of the 
Subordinate Jadge direating partition; (2) 
whether, as the firat defendant alleges, there 
waa a aomplete partition between all the 
mtmbera of the joint family in 1895; (3) 
whether the second defendant waa a member 
of the joint family and entitled to take a 
Abare on partition ; and (4) whe.her the prop¬ 
erties aaquired after 189o, were held jointly, 
as the plaintiffs allege, or whether they were 
acquired and held by the members anording 
to specific shares in proportion to the ontri- 
bationa made by eaah towards their aaqaisi- 
tion. To these main questions should be 
added the following tubtiiiary points for 
determination, tts., (l) Whether th9 defend¬ 
ant No. 2 was entitled, as he alleges, to the 
properties whiah were held in b ; s name bo- 
fo/e 1895 and those he parsonally aoqaired 
after that date; (2) whftoer the gifts 
by Likohmivaraba to PonDu Ammal are 
valid ; and (3) whether the plaintiff Nara- 
yana waa entitled to have certain same 
allotted to him on partition for the mariiage 
of h:s eons. 

The Subordinate Jadge, on the considera¬ 
tion of the orel:&t»d documentary evidence, 
decided against the plaintiffs in respeot 
of their allegation that the family on- 
tinned absolutely joint in all respects nn’il 
the present claim. As regards the firat 
defendant's contention he held that tbeie 
was no aomplete partition in 1895, and that 

the arrangement in that year related only 
to the winding up of the family money- 
lending business and to the division of 
the ouletandicgs. He held that there 
was no diproption of the joint statup, and 
that they continued undivided in n spsct of 
all the immoveable property, though toe 
hocses whioh eaah of the members occupied 
were al'otted to the parties occupyug the 
aemo. He held farther that the de- 
fendant No. 2 was entitled upon parti- 
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tion to his ahare in the joint property, ‘ 
and that the properties that bad been 

held in his came prior to 1895, 

together with those he had acquired since 
belonged to him. He held also that the 
properties whieh had been acquired 
after 1895 in individual names belonged 
to the partienlar person in whose name it 
was purchased; bat that the properties 
whieh were acquired by the parties jointly 
were divisible in three parts in proportion 
to the pnrehasa money paid by eaeb, 
or, where that was not indicated, in pro 
portion to the shares in the rents and 

issues enjcyed by eaeh With regard to 

the gifts to Ponnn Ammal by Ltkehrni 
varab, he held them to ba valid; and in 
respeot of the claim of the plaintiff No. 

I to have a sam of Rs. 1,000 set apart 
for eash of his sons’ marriage be held it 
to he nntrnable. 

Respecting the properties in schedules 

II and 13 attached to the plaint, whioh 
the plaintiffs had claimed as exolneively 
their own id their possession, the trial 
Judge, towards the end of his judgment, 
sa ; d as fallows : — 

As to th6 properties in plaint Schedules 
XI and X<II, there is no evideosef on 
plaintiff’s side to show that tiey beloDg 
to the family. Defendants Nos. 1 and 2 db 
Dot claim any right in them. If the plaintiffs 
are in possession of these properties ex¬ 
clusively they may enjoy them, They will 
be exploded from the decree.” 

These propert es were accordingly not 
included in the decree for partition made 
in the first Court. 

The plaintiffs appealed to the High 
Court from this decision, and the defend¬ 
ant No. 1 preferred a cross-appeal and one 
of the aouteDMons be raised had reference 
to the properties in schedules 11 and 13. 

It was alleged on bis behalf that, the 
Subordinate Jadge was in error in holding 
that the first deferdant did rot claim any 
right to them ; aod it was further urged that 
if by any omission on the part of his guardian 
no c aim in fact bad beer preferred, he should 
Dot be prejudiced thereby. This contention 
was supported by an affidavit Tfceir Lord- 
ships will deal w th this point later, after they 
have «orside>ed the conclneions at whioh tbe 
learned Judges of tbe Higi Court arrived on 
the main faotB of tbe case, They have bel 
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ihat the ilaim cf the plaintiffs that the family 
remained joint in every reipacb after 1395 
waB well founded; and that in lfc>9'i only three 
specific items of the cu'standings were 
divided among the parties jointly entitled to 
the 6ame. They held further, differing from 
the firat Coart, that although the properties 
aiquired after lc95 in individual names 
belong'd exclusively to the pers ns in whose 
name they stood, those that had been acquired 
in joint names were divisible in three shares 
as aequiritior9 by members of a joint family. 
In other words, the learned Judges beld that 
in the?e after-acquired properties, as in the 
ancestral immoveable properties left undivided 
in l f 95, the pla’ntiffs were en'itled to a half 
• -are, the 6rst defendant to a one-fourth, and 
the second defendant with his son (defendant 
No. 3), to the remaining one-fourth. They 
affirmed the decree of the Subordinate Judge 
in respect of the tlaim of defendant No. 2 
and upheld the validity of the gifts to Ponnu 
Ammal. Regarding the claim of the plaintiffs 
to have separate provision made for the 
marriage.-' of the seccndaiid third plaintiff", 
they disallowed it in respeit of the plaintiff 
No. 3, but allowed it in respect of No. 2 as be 
was married after the institution of the su t 
but before the dewee cf the Subordina f e 
Judge, they being of opinion that the 
severanieof the joint statos did not fcaki placa 
until the decree for partiiion hy the first 
Court. 

With regard to the properties in schedules 
11 and )3 they held, apparently on tie 
affidavit filed by defendant No, I, as 
follows:— 

The plaintiffs claim a share of the proper¬ 
ties in schedules XI and XIII. Tbe defend¬ 
ants did not claim io the lower Court any 
interest in them. On the ground that the 
plaintiffs did not prove them to he properties 
belonging to the family, thesnit was dismissed. 
We think the properties should be divided 
between the parties. The dewee will be moci- 
fied accordingly,” 

They accordingly modified tbe decree of the 
Subordinate Judge and further direifced 

that:— 

According to our findings, the houses and 
Manaikats, which belonged to the family 
in 1895-1896 will be divided as family prop¬ 
erties, All partite bear tl eir own costa.” 

High Court madd their d cree on 
*h& 29th April 1915. On the 28th March 


1917 there was au application on behalf of the 
plaintiffs for review of the judgment. And 
on the fresh arguments advanced on the review, 
tbe learned Judges amplified and enlarged 
their findings in favour of the plaintiffs and 
made a decree in accordance with these find¬ 
ings. From this decree these two appeals 
have been preferred to His Majesty in Council, 
one on behalf of the first defendant, the 
other on behalf of the plaintiff?, and both 

appealr, as a’ready stated, have been consoli- 
dated. 

The concurrent finding of tbe Courts in 
India that the family continued joint 
af f er the division of tbe outstandings iu 
1895 and remained in joint possession 
and enjoyment of the ancestral immoveable 
properties is not impugned now; but the 
deoision of the Higbt Court in respect of 
tfce transaction of 1895 is strongly challeng¬ 
ed on behalf of the first defendant, the 
son of Krishna No 2. It is contended on 
bfs behalf that tbe cor elusion of tbe High 
Court that in 1895, only three specific items 
of tbe outstandings were divided, is against 
the weight of evHerce and inconsistent with 
the general scheme of the transaction. And 
it is urged that the reasoning on which the 
division is supported in respect of the three 
items, applies with equal force to all the 
o*bar items. It is also urged that the view 
the Judges cf tbe High Court took in res¬ 
pect of tbe shares of ths parties in tbe 
acquisitions made after 1895 is not in 
accordance with the evidence and does not 
proceed on right inferences from tbe facts 

Oo the plaintiffs’ side it has been con- 
teDdrd that as it is found that the family 
continued to be joint, tbe division of the 
respective interest of tbe parties in certain 
outstandings in 1E95 could not affect the 
business as a whole : or discharge tbe prop¬ 
erties acquired with the ironies so divided 
frem the cbl’gatiors that attached to them 
as acquisitions of the joint family. The 
plaintiffs have also re-urged their objection* 
to the gifts to Ponnu Ammal and presced 
their claim to a provision for the marriages 
of the plaintiffs Nos. 2 and 3. 868 

It stems to their Loidehips that in the 
delate before the Board the difference be 
tween a complete * partition ” i n a : n - \ 

* partial divL 
810 D of interests ip recput of 8rme , ;p 

pioperty or par* of tb„ joint pr omtjea hss 
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been overlooked. This distiastion b%e been 
clearly pointed cut Jn the judgment of Lord 
Westbury in fcbe well-known ease of Appo- 
tier v, Rama Subba Aiuan (1) and, although 
the passage has often been oited, it is desirable 
to reprcdace it here. 

“ Bat when the members of an undivided 

* • t 

family agree among them?elves with regard 
to partieular property that it shall thence¬ 
forth ba the subject of ownership, in aertain 
defined shares, then the character of nndi-. 
vided property and joint enjoyment is taken 
away Irom the lubjeot*matter eo agreed to 
be dealt with; and in the estate each member 
baa thenceforth a definite aDd certain share, 
which be may claim the right to receive 
and to enjoy in severalty, although the prop- 
eriy itself has not been actually levered and 
divided.” 

It will thus be seen that, under the 
Hindu Law, it is open to the membais of a 
joint family to make a division and a 
severance of interest in respest of a part 
of the joint estate whilst retaining tbeir 
Rtatns as a joint family and holding the 
rest as the properties cf a joint undivided 
family. 

Both the Courts in India held as a ques¬ 
tion of fact that whatever took place iu 
1:95, did not create a disruption of the 
family stains. The Scboidinate Judge found 
upon the evidence in the case that the 
worship had remained joint. The p&rlijs 
undoubtedly lived in separate dweilings, 
bot that cuccm&tarce is explained by the 
fact that the family had ii creased iu Lum¬ 
ber and the original buildirg could not- 
acoonmodate all. The Subordinate Judge, 
alio points out that there wes do ceeser of 
ccmmeisftlity iiasmuoh as all the members- 
of fcbe family drew tbeir provisions from 
one store-room or granary aa stated in the 
evideme. 

The sole question for determination thus 
resolves itself in‘o an enquiry as to the 
chaiacter of the division which took place in 
18^5* 18 r 6. Was it a mere division of three 
items of cu<s l andiDgp, cr did it rela‘e <o the 
whole money*lending business 88 a joint family 
business P The defer dant No. 1, in support 


( 1 ) 11 M. I. A- 75 ; 8 W. R. P. c. I; 1 Sufch. P. 0. J, 
UG7, 2 Bar. P. C. J, 216) 20 £. B, 30, 
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of his allegation that there was a complete 
winding up of the family money-lending 
business and a complete division of the out¬ 
standings has rested his case on ExbibiHX on 
the record, which ia a list of outstanding 
due to the family at that tfm*. That lisfc 
covers 27 items and consists of 4 parts p 
Part 1 deals with the actual outstandings, 
the other three deal w J th the allotment of 
the shares to the three persons who were 
entitled to the monies at the time and 
amoDg whom, after allotment of a large 
sum to defendant No. 2, the outstandings 
were divided. It begins with the statement t 

List of outstandings due to the sous of 
Krishna Annavi,” and goes on to sa*, “par-, 
tioulars of the total amount belonging and 
due to Muthnswami, Ramalinga and Lakeh- 
roivaraba, sons of Krishna Annavi;” List No. 2 
shows the. sumo set apart for a certain 
worship; List No. 3 gives the particulars of the 
monies allotted to Muthuswami, the eldest 
brother; List No. 4 contains the particulars 
regarding the sum of Rs. 32,039 allotted to 
the share of Ramalinga; List No, 5 relates to 
the allotment of Rs. 32,033 to the cha^e of 
Laksbmivaraha; and L’st No, 6 shows the 
particulars reining to tb« Rs. 21,359 allotted, 
to defendant No. 2. With regard to the 
method of division the »afcordina‘e Judge 
states as follows :— 

“ The 1st defendant’s case is that, as- 
Mutbuswami Annavi was unmarried, he 
took Rs. 5,073 on* of this amount and tbatr 
iu lieu of the 2nd defendant’s share in the 
familv immoveable properties, he was given 
Rs. 21,359 14-10. A sum of Rs. 1,000 was 
nssrved for payment as tlridhonam (to 
whom it is not stated) and a sum of 
Rs. 5‘ 4 wps cet apa^t for charity. A aum of 
Ra. 500 was reserved for payment of family 
debts. The balance, R" 04.000 and odd, 
wasdiv ded almost equally between Laksh- 
mivaraha Annavi and Ramalinga Annavi. 
The total amount of outstanding* sat apart 
to Ramalinga Annavi consisting of 37 items 
as stated in sheet No 0 of Exhibit IX came to 
Rs. 32,039 5-9. The total of outstandiogs . 
eat apart to Lakehmivaraha Annavi consist¬ 
ing of 26 items as stated iu the 7th sheet 
of Exhibit IX oame to Rs. 32,038 10-ll. 
The particulars of the outstandings set apart 
to the 2nd defendant. Ramakrishna Annavi* 
are given in sheet No. 8 of Exhibit IX. The . 
particulars of the three ifccmc, amount- 
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ids lo Rs. 5,073, set apart to Muthu- 
swami Annavi are riven in the 5th sheet 
of Exhibit IX. Exhibit IX. (a) par- 
ports to be the rough draft from which 
Exhibit IX was copied.” 

Oat of the amounts which were allotted 
to Ramalinga and Lakbmivaraha, the Sub¬ 
ordinate Jadge took the six principal 
items in order to consider the natare of 
the division and the circumstances connected- 
with the subsequent application of the 
mouies received in the transaction of lc95 
by the individual members. His examina¬ 
tion of the facts is bo olrse and his method, 
of treatment so clear and detailed that 
their Lordships feel themselves relieved of 
the necessity of discussing at length the 
mode in which the parties dealt with the 
different items; bat a few remarks seem 
necessary to indicate the considerations 
which have weighed with their Lordships 
in the determination of these appeals. 
The largest amonnt shown in the list is a 
sum of Rs. 22,150, which was owing from 
a Matt in the Tanjore District. The divi¬ 
sion of this sum was made in the followiog 
way : Rs. 8,710 were allotted to RaraaliDga, 
Rs. 8,300 to lakshmivaraha atd R 3 . 5,150 
to the second defendant. Afcer stating 
these facts the Sabirdinate Jadge proceads 
to show how this money came into the 
hands of the persons to whcm the several 
cams were allotted and bow these sams were 
applied. With regard to this amoant of 
Rs. 22,003 the learned Judges of the High 
Oonrt agree with the Subordinate Judge 
that the division was effective and the 
various sums allotted to the three parties 
were applied by them in the manner 
pointed out by him. The next item whiih 
the Subordiiate Judge took ap for ex¬ 
amination was the sum of Rs. 19,' 25, 
with which he deals in the same exhaus¬ 
tive manner and shows how that sum was 
divided and how it was applied by the 
persons among whom the division was 
made. He shows that out of that sam 
Rs. 7,400 were set apart to Ramalinga, 
Rs. 7,430 to Lahshmivaraha and that 
Rs. 4,925 were given to defendant No. 2. 
After an examination of the djauinenfcs 
connected with this division he same to 
the conclusion that Likahmivarah ; reieived 
his share and applied the same to his 
uces, and that, therefore, he is not entitl¬ 


ed to any share in the Bams allotted to 
the defendants Nos. 1 and 2. With regard 
to this item the High Oonrt take a 
different view. They hold, upon a letter 
which Krishna Annavi No. 2, the first 
defendant’s father, wrote to the manager 
of the mortgagor on the 26th March 
1909, saying that: “We consent to receive for 
the total debt dne by the zemindar a certain 
rate of interest,” that there waB no such 
division as the first Court had found. 
With regard to Exhibit 0., on which practi¬ 
cally the decision of the High Court in respect 
of this particular item rests, it seems 
sufficient to say, as the Subordinate Judge 
properly observes, that a mere statement 
of Krishna Annavi No. 2 cannot outweigh, 
the other facts. 

With regard to the item of Rs, 6,550 
the Subordinate Judge has applied the 
same method of examination and the High 
Court have affirmed his view. Regarding 
another item consisting of Rs. 1,7^5, due 
from a Mutt on a mortgage, the Sab- 
ordinate Judge held that it had been 
divided am mg the part 63 in accordance 
with the allotments shown iD the list. The 
learned Judges of the High Coart have 
Bet aside his finding noon what appears to 
thair Lordships a certaia misapprehension 
of the facts. Theee facts are fully set out 
in the jadgmenfc of the first Court and do 
not require repetition. 

Regarding item (No. 2) in the first list, 
which amounted to Rs 7,534, dae to the 
Annavi family from a zamindar , if, appears 
that Rs. 2,847 were set apart to Ramalinga 
and the same amonnt to Lakshmivaraha 
and the balance of Rs. 1,898 was given 
to the second defendant. Respecting this 
item the Subordinate Judge deals with it 
equally exhaustively and holds^ 

“in this item, Rs. 2,847-15.9 wai set 
apart to Ramalinga Annavi and the same 
amonnt to Lakshmivaraha Annavi. The 
balanoe, Rs. 1,898 i0-ri, was set apart to 
the 2nd defendant Exhibit XI is a pro note for 
Rs. 3,185 2-1 executed to 1st defendant’s 
father, Krishna Annavi by Sivan Setharoyar 
on 13th August 1897. This amonnt is 
described as his father’d share i n fcho 
amoant dae under a pro-note executed to 
Ramalinga Annavi and on account of u 
chit conducted by Siv .n Sathnroyar. Th's 
pro note was attested by Lakshmivarahe. 
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Atmavi and Rami Krishna Annavi. 
Exhibit XI (a) is a pro-note for 
Ri. 3.846-13 8 executed by Siwan Sethu 
royar on 5th Augnst 1903, for the amount 
due under Exhibit XT. Sivan Sethnroyar’s 
bod, Sundara subramania Seihuroyar executed 
to Krishna Annavi, the 1st defendant’s 
father, the pro note, Exhibit XI (6),on 28oh 
July 1903, for Rs. 4,671-7-0, being the prin¬ 
cipal and interest due under Exhibit XI (a). 
Defendants’ 7th witness, Mana Rama Aiyar, 
has attested Exhibits XI and XI (6). Defend 
ants’ 5th witness, JaganDedhaiyar, who was 
Kariyasthan under Siwan Sethuroyar, swears 
that he wrote Exhibit XI and that 1st 
plaintiff’s father and ‘2nd defendant attested 
it. This witness also wrote the pro-note 
Exhibit XII, which was executed to 2nd 
defendant by Sivan Setharoyar on the 
sime date as Exhibit XI, namely, 13fch 
Augnst 1897, for Ri. 2,123-6 8. The 

amount is describad in that domraenfc as 
his share, This pro-note was renewed in 
2nd defendant’s name on 5th Angusfc 1900, 
by Exhibit XU (a) for R*. 2,o:'4.8.LI and a 
pro-note similar to Exhibit XI (6) was 
exemted to 2nd defendant for R 9 . 3,114-1- 0 
on 28th July 1902. The pro note executed 
to 1st plaintiff’s father on the dates of 
Exhibit XI and XII has not boen produced. 
But it is mentioned in the pro-note, Exhibit 
XLIT, for 3,844-13-8, which was exe¬ 
cuted to 1st plaintiff’s father on 5th 
Angnst 1900 at the same time as Exhibits 
XI (a) and Xll (a). Exhibit XIII (a) was 
executed to 1st plaintiff’s father in renewal 
of Exhibit XIIl by Sivan Selhnroyar’fl son for 
Rs. 4,671-7-0 on the same date as Exhibits 

XI ( b ) and XII (6). These docaments 
are proved by defendants’ 5*h witness, 
Jagannadha Aiyar. Defendant’s oth witness, 
Ganapathi Aiyar, wrote Exhibits XI (a), 

XII (a) and XIII. 

4 On the 1st of December 1903, Sivan 

Sethnroyar’s son, fcnndarasnbramania Sethu- 
royar executed the sale-deed, Exhibit XIV, 
for Rs. 15,350 in respect of certaio lands 
in the village of Vellangoli, that i", the 
properties described in Scbedale VIII, and 
a land in Uppuviyanputtar in the Oorkadn 
Zemin, that is, item No. 1 in Schedule X I 
(6). The sale-deed was executed jointly 
to 1st plaintiff's father, 1st defendant’s 
father and 2nd defendant. The recital in 
the aale deei is that, oat of the sale price, 


Rs. 7,000 was paid in cash and that the 
balance, Rs. 8,350, was credited towards a 
portion of the amount due to the vendees,” 

In respect * of this item the High Oourt 
took a different view. They state their 
reasons thus: — 

“ There is nothiog in the document to 
show that this amount was not the common 
joint property of all the three persons. 

The balance of Rs. 8,350-0-0 was credited 
towards a portion of the amount due to the 
vendees under varioos promissory notes and 
a razinamah decree. There is nothing in 
the document to show the debts that were 
dae. to each individual co-parcener. There 
is no doubt, therefore, that the property 
purchased under Exhibit XIV was treated as 
common property. The parohase in the 
names of all the co-parceners jointly is 
inconsistent with the case set up by the 
defendants so far as this property is con¬ 
cerned. The Subordinate Judge saps that 
the three persons purchased the property 
with the intention of dividing it along with 
the other lands of the family whiob were 
left undivided. If this is so, there is nothing 
to suggest, that this property was not in¬ 
tended to be treated as the other immoveable 
properties in which they wera eqaally in¬ 
terested. There is no hing to sipport the 
inferenae of fc>>e Subordinate Judge that this 
property shoald be divided in t^e proportion 
in which the debts were divided We, 
therefore, hold that the plaintiffs are entitl¬ 
ed to a hilf share in *he property purchased 
under Exhibit XIV.” * / ‘ 

Iq their Lordship*’ opinion the view ex- 
pre 3 t ed by the Subordinate Judge appears 
to be fully warranted by the evidence. 

The theory that in 1*395 there was only 
a partial division of the outstandings which 
only related to three items, whilst the rest 
were left jo'n 4 , is not consistent with the 
evidence, nor indeed logical. The defend¬ 
ant No. 2, in his written statement, gives 

the reason why the joint money-lending 
business was wound up. He says that in 
that year or about that time Lakshmivaraba 
desired to make some gifts of money to b 18 
daughter; the other members objeotea io 
those monies being paid out of the join 
funds; it was then decided that the bnsi 
ness shoald be woundup, and the shares 0 
the different parties ascertained and divt e 5 
that Lakshmivaraha thus obtained 19 

c 
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8^are, and oat of that share made 
the gifts which are now impugnei by 
the plaintiffs. This statement is supported 

by defendant No 2 in hfs evidence The 

# • # • 

reason for the division is clear and straight¬ 
forward, and explains the subsequent conduct 
of the parties to the transaction. The 
deliberate preparation of the lists with their 
preaiee details and systematic apportionment 
of shares, the setting aoart cf a sum for 
worship, aDd the allotment of a som to 
Muthuswami disproportionate to the share 
to whish he was legally entitled, for reasons 
which do not seem at all illegitimate, b j- 
token a design to wind np altogether the 
fcmdly money lending business and divide 
the outstanding?. That those outstandings 
were, in fac f , divided and were taken by 
Ramalinga, Lakshmivaraha and the second 
defendant in cartain specific shares, wh ; oh 
roughly same to three-eighths to the first 
two and two-eighths to Rama Krishna, is 
proved beyond doubt. When subseqoenfl/ 
the three comtioed in fresh purchases or 
mortgages they cmtributed towards such 
acquisitions in proportion to the siarei they 
acqu'red on the division of the outstand¬ 
ings, 

In connection wPh these prrchafes, the 
Subordinate Judge pertinently observes :— 

In all tf e p e doonments there is refer¬ 
ee ce to Thar gal Bhagom (your share). If 
there was do division, tnis recital would Dot 
have been made. The object of taking the 
signatures of the other two co-parceners 
in the dccucects executed to each cf them 
was to prevent them from aflerwards con¬ 
tending that the documents were taken 
without their knowledge. 15 

And the oial evidence show.* that the 
rents and issaes of the properties eo ac¬ 
quired were taken by the parties in there 
shares. The High Court does not seem to 
have attached muoh importance to tb’s 
circumstance. But the enjoyment of the 
subsequent acquisitions is strong evidence 
of the fact the Subordinate Judge has 
found that they bought them ip those 
Bbarea and enjoyed them in those shares. 

- ^ bjen strongly contended, on behalf 
of the _ plaintiffs, that Narayana was cf age 
in 1895 and was not a party to the parti¬ 
tion, and is, therefore, not bound by it. 
But it is conclusively proved that Narayana 
acquiesced in au d adopted the *oU of his 


father not only in hie lifetime, but also 
since his death. He cannot now turn 
round and repudiate the division made in 
18 5. On the whole, their Lordships are 
of opinion that the view taken by the High 
Court of what took place in that year 
cannot be sustained. 

• There remain now the two questions, one 
relating to the validity of the two gifts 
made by Laksbmivaraha to the fourth defend¬ 
ant, Ponnu Animal. The first ie an 
assignment of Ri. 5,000 out of the money 
which fell to the share of Lakshmivaraha 
due from the Tbiruvadutburai Mutt, This 
was done at the iustanca of Lakshmivaraha. 
The other is an assignment of a usufruc¬ 
tuary mortgage held by him. In the agre- 
gate the two snms amount to R*. 8,000. 
The father has undoubtedly the power 
under the Hindu Law of making, within 
reasonable limits, gifts of moveable pronerty 
to a daughter. In odo cose the Board 
upheld the gift of a small share of immove¬ 
able property on the ground that it was not 
shown to be unreasonable.* In the present 
case, the gifts relate to sum? of money. The 
only question is whether they were reason¬ 
able. Both the Courts in India have 
answered the question in the affirmative 
and their Lordships have no materials or 
ground to hold ofcherwibe. 

Regarding the prayer ferthe allotment 
upon parti ion of Rs 2,030 for the marriages 
of plaintiffs Nos. 2 and 3, the High Court 
disallowed the claim in reapect of the 
prospective marriage, but allowed it for the 
expenses of the marriage that took ph« e 
bafore decree in the 6rst Oonrt, on the 
ground that the joint family status was not 
dissevered until the dscres for partition 
and that the joint family liability continued 
until then. This view is oppjsed to the law 
laid down in th6 oase of Gina Bai v. Sadi* 
thiv Dhundiraj ( 2 ) where it was held ex- 
pre3sly, that under tbeLiw of the Mitakshar.', 


1 0/ ina. uaa. azi; 4* 


' * - ■ — • i<) ^ mil. 

20 O. W. N. 1085; 14 A. L. J. 822; 20 M. L. T 78- 1-’ 

N. L. R. 113; .1916) 2 It. W. S. 65; 18 Bom L E 

621; 4 L. W. 114; 24 C. L. J. 207; 31 M. L. J. 415 

I X # Vi/# 

* See Bachou Hark Fondas v. Mankorebai 7U 7 A 
107; 31 B. 373; 9 Bom. n. R. 640» 11C W \ T 

(ftoAw 1117 M - u J - I813i 2 «• l; 
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jismm t>, qaIhd frusAb. 

to whioh the parties in the present ease 
are subject, an unambiguous and definite 
intimation of intent on on the pari of one 
member of the family to separate himself 
and to enjoy hie share in severalty has 
the effect of creating a divieion of the 
interest which, until then, be bad held 
in jointness. This intention was clearly 
intimated to the coparceners when the 
plaintiff Narayeoa served on them the 

notice, Exhibit ll, on the 30th of July 1909, 

That notice effected a separation so far as 
his braneh of the family was concerned, 
and no obligation rested on the joint 
family in reBpeet of his sons 1 marriages. 
The detree of the Subordinate Judge dia- 
missing the claim was, therefore, eorreot. 

As regards the properties in Sohedales XI 
and XIII, there are not sufficient materials 
before their Lordships to determine whether 
they belonged to the joint family or 
formed the exclusive property of the 
plaintiffs. It will be for the first Conrfc to 
detide the question upon proper materials 
when giving effect to the detree for partition. 
But the parties would be well advised to 
settle it amicably. 

It is admitted that the land allotted to 
the widow of Subramania Annavi (defend- 
ant No. 5), on her detease, betame 
divisible among the heirs of her husband, 
in other words, the male members of the 
family, parties to this action. To this 
extent the declaration made hy the Sub¬ 
ordinate Judge will be varied. 

The High Court direoted in its discretion 
that each party should bear his own costs, 
With that direction their Lordships do not 
propose to interfere. But having regard 
to the Datore of the contentions, they 
tonsider that the plaintiffs must pay the costs 
of defendants Nop. 1,6 and 4. The defendants 
Nob. 1 and F, who clone impugned the right 
of defendant No. 2 to a share in the joint 
family properties, must play his costs. 
The plaintiffs’ cross-appeal will be dismissed 

with coats. 

Their Lordibips will a.oordingly humbly 
adviie His Majesty to .at aside the de<r«j 
of tha High Court aud restore the de rae 
of the Subordinate Judge, Bubje.l to tbe 




above variation, with the above direction* 
as to costs. 

Appeal allowed. 

Solicitors for the Appellants.—-Messrs. 
Chatman , Wal leer and Shephard. 

Solicitors for Respondents Nos. 1 to 3. — 
Messrs. Barrow, Rogerg and NeoilL 
Solicitor for Respondeat No. 4.—Mr, 
Douflag Grant . 

Solicitor for Respondent No. 6.—Mr, 
B. Dalgado, 
w. o. A. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

MiscsfiUNEOus OtviL Appial No 42 op 1920. 

July 20. 1921. 

Present— Mr. Hallifax, A. J. C. 

Seth JASKARAN ani> another—Applioant* 

—Appillantc 

ve sus 

GkIND PR4SAD *m> otheis — No a- 

A PPI ICA"T1—RlfPONDE -T8. 

provincial Insolvency Act (III of 19G7J, $• 87— 
Secured creditor , whether "creditor." 

The word “creditor” in section 37 of the Provin¬ 
cial Insolvency Act includes a secured creditor. 

Appeal from an order of the Additional 
District Jodge, Raipur, dated the 31st 
August 1920, in Insolvency Case No, 10 of 
191^, dated 29th Oslober 1919. 

Dr. H . S. Qour , for tbe Appellants. 

Mr. J , 0 . Gcsh, for the Respondents. 

JUDGMENT.—The order in the proceed¬ 
ings under the Provincial Insolvency Act 
which is attacked in this appeal was pass¬ 
ed on the 31st of August 1920. The pro¬ 
ceedings began on the 22nd of February 

1919 when Act 111 of 1907 wac in forct* 
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but that was repealed on the 26th of Feb- 
ruary 1920, six months before the order 
was passed, by Aot V of 1920. The two 
Acts are, however, practically identical in 
respect of the provisions with whish we 
are tonserned, so that the question of the 
new or the old Act applying does not really 
ariee. The learned Additional District Judge 
has referred to the sections of the Act of 
1907 throughout, I do not consider it neces- 
sary to set out at aDy length the reason 
for saying that the order of the learned 
Judge is wrong and setting it aside. It is, 
ndeed, not easy to find anything in the 
order that is right. It is mainly based on 
the assumption that a secured creditor is 
not a creditor within the meaning ef section 
37 of the Act. For this extraordinary pro¬ 
position no reasons have been or could be 
given. Many could, but need not, be stated 
against it. The transfer of the village 
share, which with characteristic insecurecy 
is usually called a ten-anna share in the 
proceedings, being in fact a two thirds or 
ten-anna eight-pie share, is fraudulent and 
void under section 37 of Act III of 1907 
or section 57 of Act V of 1920 and must 
he annulled. 


the sima materials and in the same proceed¬ 
ings came to the conclusion that both the 
mortgage and the sale to Ram Prasad were 
mere shams and fraudulent. 

(3) The order of the lower Conrt is set 
aside. The sale on the 10th of December 
1918 of a share in the village of Jhanj by 
the insolvent to Ramprasad is declared 
fraudulent and void as against the Receiver 
and is annnlled. The appellants’ costs in the 
appeal and in tha proceedings out of which 
it arose will be paid by the respondent, 
Ramprasad. 

The Pleader’s fee in this app 9 al will bs 

Rs. 50. 

Appeal allowed. 

G. r. d. 


(2) It is also void and must be annulled 
under section 1-6 of Aot III of 1907 or section 
53 of Aot V of 1920. The learned Judge 
appears to have held that the sale to Ram¬ 
prasad. for which the consideration is stated 
in the sale-deed to be Rs, 5,000, was for 
good consideration, because it is proved that 
a sum of Rs. 4,700 was actually paid by 
him to one Gajadbar Pra9ad in satisfaction 
of his mortgage dated the 19th of December 
1914 to the same property. But whatever 
the exact value of the share may be, it is 
certainly a great deal more than Rs. 5,000, 
and the sale did in fact extinguish also 
Ramprasad’s own mortgage for Rs. 3,105 
which was executed exactly five months 
earlier, though mention of this extinguishment 
is very carefully omitted from the sale^deed. 
The burden cf proving that that part of the 
consideration was given as well as the 
Rs, 4,700 paid to Gajadhar Paracad, lay upon 
the respondents, and every pari of the evi* 
denie to be found on the record tends directly 
in the opposite direction. I nav mention 
that in his order of the 29th of October 1919 
ibc same learned Judge on praotioally 


LAHORE HIGH COURT. 

Miscellaneous Fihsx Civil Appeal No. 2638 

o? 1921. 

June 6, 1922. 

T resent: —Mr. Justice Broadway. 

JOTI PARSHaD— Plaintiff— Appellant 

versus 

BRIJ RAJ SHARAN and others— 
Defendants—Respondent*. 

Negotiable Instruments Act (XXVI of 1861 s. 4 _ 
Promissorij.notc— Instrument containing unconditional 
undertaking to pag certain sum with interest annualh, 
whether pro-note. Jt 

An instrument iu writing which contains an 
unconditional undertaking to pay a certain sum of 
money with interest annually is not a promissory, 
note within the meaning of section 4 of the Netroti 
able Instruments Act. ® 


Miscellaneous first appeal from 
of the Senior Subordinate Judge 
dated the 7th Oatobar 1921, 


an order 
Karnal, 


Mr. Shamair Ohand , for the Appellant, 
Lala Jagan Nath, for the Respondents. 
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JUDGMENT.—The Brat point for 
determination in this case ir, whether the 
document on which the soit is based is 
or is not a promissory-note. 

The Court below has held that it is, and 
that, as it is improperly stamped, it is 
inadmissible in evidence under section 35 of 
the Stamp Ast for any purpose whatever. 
Mr. Shamair Ohand for the appellant has 
contended that the dooument is not a pro¬ 
missory note, and, further, that if it is, 
it is admissible to prove that the mouses 
due under the original transaction were pay* 
able at Karnal. 

The dooument itself puip'.rts to be a 
promissory-note. After reciting the cir¬ 
cumstances which led to its execution it 
goes on as follows : * I promisa that I 

shall pay Rs. 11,391-15 3, within three 
years from the date of this ruqqa with 
interest at the rate of annas 8 per cent, per 
mensem. The interest shall ba paid 
annually. The said amonnt shall bs paid 

to Lala Joti Perabad.or his order at 

Karnal... 

Now, a promissory note, as defined in 
the Negotiable Instruments Ait, “is an 
instrument in writing....lontaining an 
unconditional, undertaking signed by the 
maker, to pay a certain sum only to, or to 
the order of, a certain person,.” 

The dosument in question is certainly an 
instrument in writing containing an uncon¬ 
ditional undertaking to pay Rs. 11,891-15 3 
with interest at annas 8 per cant, per 
mensem to Lala Joti Pershad or his order, 
and were this all I would have no hesita- 
ion in agreeing with the Court below, 
that it is a promissory-note. There is 
however,! an undertaking to pay the interest 
annually, and I think there is forie in- 
Mr. Shamair Ohand’e contention that such 
a term is inconsistent with the document 
being a promissory-note. 

It seems to me that, with this under¬ 
taking embodied in the document, the 
payee could sue for aDy interest that bad 
become due and remained unpaid. 

Such a clause is repugnant to the 
essential character of a commercial docu¬ 
ment negotiable by mere endorsement. 

In this view I am fortified by a deci¬ 
sion of Beaman, J., reported as Pratub\ 


(1). Whatever tbii document may ba, I do 
not think it is a promissory-note, falling 
under the absolute pronibitinn of section 35 
of the Stamp Aofc and I hold accordingly. As 
to the second point, i. e , whether the doca* 
meot, aisumiag it to be a promissory-note, 
is admissible for any other purpose I am 
of opinion that section 35 renders a pro¬ 
missory note improperly stamped inad¬ 
missible for any purpose whatever, 

Mulji Lala v. Lingu Mahaii (2), Rustimji 
Arieshir Irani v. Vtnayik Gangadhar Shat 
(d) and Thaji Beebi V. Tirumalaiappa 
Pillai (4). As I hold the document i9 not 
a promissory-note, I accept this appeal 
and raturn the case to the Court below 
for disposal in accordance with law* 
Oosts of this appeal will be coits in the 
cause. 

w. c, A. Appeal accepted . 

(1) 33 Ind. Cus. 360; 18 Bom. L, R. 124. 

(2) 21 B. 201; Chitty’s S, C. C.R. 482; 11 Iud. Dec. 

(n. 8.) 1?6. 

(3) 7 Ind. Cas. 956; 35 B. 29 at p, 33; 12 Bom. L. 
R. 723. 

(4) 80 M. 386; 17M.L.J. 508. 


MADRAS HIGH COURT. 

Civil Appeal No. 121 of 1920, 
September 16,1921, 

Present.— Mr. Justice Oldfield and Mr. . 

Justice Ramesam. 

OBILISETTI VENKATA KRISHTNIAH 
—Dbfehdaht—Appellant 

versus 

ATAYAM SUBBlAH and othcbi— 

Plaintiffs- Respondents. - 

Hnuhi Law—Joitit family—Co-parccner , contract 
by—Contract in own name but really as agent oj 
manager—Liability of manager and family— Persona 
liability—Contract Act (IX of 187^,5.281,^. UJi 
applicatio7i of. 

Where a single member of a joint Hindu f am }[j 

entem into a contract intis own na»o but rea J 
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as the agent of the- manager, the manager as well 
as the whole family is bound, [p. 464, col 2.] 

So far as the manager is concerned it is a case 
of an undisclosed principal and has reference to 
the Law of Agency So far as the family is concerned 
it is a case of the application of the Hindu Law 
wherein the acts of the manager are binding on 
the family, [p. 464, col. 1.] 

In such a case, therefore, the contracting member, 
and (with reference to the first clause of section 
23 1 of the Contract Act) the manager may be 
personally liable but not the other members, [p. 484 , 
col. 2 ] 

Krishna Ayyar v. Krishnaswami Ayyar, 23 M. 
597 r 8 Ind. Dec, (n. s.) 819, referred to. 

Appeal against a decree of the Court of 
the Temporary Subordinate Judge, Ellora, 
in Original Suit No. 14 of 1919, Original 
Suit No, 72 of j 918 on the file of the Court 
of the Subordinate Judge, EJlore. < 

Messrs. T. Y. Kutheknshna A'yar and 
P. Suryanarayana , for the Appellant. 

Messrs. Narayanamurthy and E. Earn- 
mam, for the Respondents. 

JUDGMENT. 

OiitmLD, J.— I agree with the judgment 
to be delivered by my learned brother and 
have nothing to add. 

RAMESAaf, J:—The plaintiff 6ues as the 
assignee of one Nnnna Venkataratnam. 
His ease is that the defendant’s family had, 
daring the lifetime of their father, Jagan- 
adham, two khat is with the said Venkat¬ 
aratnam, (l) in whioh Venkataratnam 
aated as a Commission Agent for the family 
and (2)—the suit transaition—in whieh 
Venkataratnam and the defendant’s family 
were partners in paddy trade. In Venkata- 
ratnam’s assounte, the 1st khata stood in 
the name of their father and manager, 
and the second, in the name of the 2nd 
defendant. The 1st defendant aonte 3 ted 
the suit on the ground that the 2nd khati 
did not relate to a family transaction; but 
the Subordinate Judge deoreed in plaintiff’s 
favour. The 1st defendant appeals. 

, ouly point argued for the appellant 
is, that the 1st defendant eannofc b 9 made 
liable in this suit, a3 there was no privity 
of contract between him and Venkitaratnam 
even though the debt wa 3 a family debt 
and the let defendant may be liable to his 
brothers in a suit for lontribution. 


The following facts may be taken as 
admitted or proved in the ease. The de¬ 
fendants and their father w.°re living to¬ 
gether as a joint family nntil the father’s 
death whish happened about the eDd cf 
1915 or very nearly in 1916. Shortly after 
the father s death, there was a partition 
between the brothers. The suit transaction 
commenoed in 1908. The accounts were 
settled on 22nd Ostober 1915,and it was found 
that a sum of Rs. 36.496 and odd was due to 
Venkataratnam. This settlement appears 
in the acaount books of Venkataratnam 
and in the accounts of the defendant’s 
family. In the former, it was signed by 
the 4th defendant (Exhibit A), The other 
transaction in the came of the father which 
is admitted to have been earned on for the 
family was settled on 15th Ostober 1915 and 
it was found that Vaubataratnam ■ owGd 
Rs. 3,721 and odd fo the defendant’s 
family. This amount vag transferred to the 
suitaccouDt to the oredit of the defend¬ 
ants on 17th January 1916, after the 
fathers death. The defendants’ family 
ledger, contained both the Mutai.Exhibit B re- 
lating to the suit khata and Exhibit C relating 
to the admitted family khata. There are day- 
books corresponding to the ledger. The let 
defendant, while admitting that there are 
aoeounts kept by the family, eays he never 
cared to look into them. He attended to 
the cultivation of the family lands, while 
the 2nd defendant, who was regarded by 
the father as a person of greater sapaoity 
than his brothers, looked after the family 
trade. The family had two shares in a 
r j ce mill—-the shares standing in the 2nd 
defendant s name. The 2nd defendant settled 
the amounts relating to the dealings of the 
family with one Pulavarti Venkaona. He was 
also borrowing from the Madras Bank for 
the family purposes, though all the mem- 
bers exeonted a security bond in favour 
of the Bank. Not only did the 1st defend- 
ant not repudiate the transfer of th« 
amount in his father’s khata to the suit 
khata but he adopted, in Exhibit D the 
result of the transfer as continued up to 
the date of the petition. In this netitinn 
he admitted the suit debt as a family debt. 
The referente in it, in the sentence ‘'Until 
two years ago, Nnnna Venkataratnam and 

•arried on paddy business jointly. Thera 
was loss to the estsnfc of rupees ten thousand 
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for onr share’* is obviously to the suit 
transaction and nob to the khata in Jaga- 
nadham’s name in wbioh Venkataratnam 
was not a partner bat ooly a Commission 
A*ent and which did Dot resalt in a lo38 for 
the defendants. The irresistible inference 
is that the sait transaition wa?, from the 
beginning, one entered into on behalf of 
the family, being known to its manager, 
and carried on for its benefit, the under¬ 
standing, from the beginning, being that the 
family will share in the profit or Io?s. It 
is not a ease where a member carried on 
business separately with bis own funds 
and for bis own benefit and afterwards the 
family took upon if self the debts be bad 
incurred, and hence no question as to 
whether Exhibit D amounts to a valid rati¬ 
fication in law arises (Vide Keighley Max - 
tied Co. v. Durant (1). 

It seems to me that where a debt was 
incmred on behalf of the family—though 
only a single member, not being a manager, 
deals with the creditor, the creditor being 
ignorant of the fast that the single mem¬ 
ber was acting on behalf of the family— 
a suit is maintainable against all the mem¬ 
bers. In such a tase. the single member 
is the agent of the manager (and some or 
all of the adnlt junior members). This is 
the basis of Subramania Iyer, J.’s judg¬ 
ment in Krishna Apyar v. Krishnaiarr.i Ayyar 
(2). The dissenting judgments of Davies 
J, (at pages 601 and 607) were based on 
his view that the suit was based on the 
note only. At page 601 he conceded that 
“had it been a bond that was sned on or 
had the suit been brought on the 
debt, of which the promissory note 
afforded evidence, other members of the 1st 
defendant’s family might have been held 
liable as well as himself on the ground 
that the 1st defendant represented them,” 
This sentence of Davie?, J. gives the 
reply to the argument of Mr. K.‘ V. 
Krisbnastvami Iyer, tho learned Vakil for 
the appellant, who earnestly urged upon 
ns the view that the decision proseedei 
on the ground that the 1st defendant in 
that ease was the manager. He relied on 


(1) (1001) A. C. 240; .70 L. J. K, B. 662; 64 b, T, 

777; 17 T. L. H, 527. 

^2) 23 M. 597; S Iud ; Dec. (k. b.) 819. 


the judgment of Shephard, J. (at page 

6.5) and also referred to the following 

• * • • # 

cases:— Nagemra Chandra Dey v. Amur: 
Chandra Kundu (3), Baisnab Chandra De v. 
Ramdhon Dhnr (4), Pulukhavandy Ambalam 
v. Feriyakaruppa Hone (5), Angai Singh 
v. Srinath Das (6), Oovindan Nair v. Nanu 
Menon (7), Nachiappa Ohetty v. Dakthina* 
murthy Ssrvai (tf), Okinniah Ohetty y. Tikkan 
Ramasivxmi Ohetty (9) and Ayyasami Pillai v. 
Qurusami Naickon (10) affirmed on Letters 
Patent Appeal in Nataraja Naicken v. Ayy 
sami Pillai ill). It is true that in some 
of these oases Krishna Ay gar v. Krishna* 
sami Ayyar (2) wa? referred to as a 
desision relating to the dealing by a 
manager. But, 1 am of opinion that 

Shephard, J. was merely mesting the objea- 
tion of Davies, J. that the suit was ba9ed 
on the note and not on the debt and did 
not intend to lay aDy particular emphasis 
on the word ‘managar’ used by him. When 
a single member acts in his own name 
but really as the agent of the manager,* 
the oase is one of an undisclosed prin¬ 
cipal and the manager is bound. So fa? 
it is an application of the Liw of Agency. 
In so far as the manager’s ao-3 bind tho 
whole family it is the application of the 
Hindu Law relating to the manager and 
involves no extension of the ordinary rules 
of Hindu Law. Thus, it is a case of a 
combined application. of the Hinda Law 
and the Law of Agency and involves no 
unjustifiable extension of either. In such 
a case, the contracting member, and (with 
reference to the first clause of section 2 il 
of the Contract Act), the manager may ba 
personally liable but not the other members. 
This i9 the view taken in Krishna Ayy** 
y. Krishnasam Ayyar (2) where certain- 


7 C. W. N. 725. 

110 .W.N. 139, 

2 Ind. Caa. 203. 

3 Ind. Caa. 403. , B , f r 

26 Ind. Caa. 750; (1914) M. W. N. 782; 27 H. ^ 


T. 232. 

(9) 31 Ind, Caa. 317. 

(10) 33 Ind. Caa. 691; 8 L. W. 463. 

(11) 88 Ind. Oas. 339; 82 M. L. J, 854; 5 
(1917) M. W. N. 230; 21 II. L. J. 405 r 
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)y 'none of defendants Nos. 2 to 9, was the 

manager, I hold, therefore, that the 1st 
defendant is not personally liable i. e., 
the 1st defendant’s share in the joint 
family properties is liable (bat not his 
separate oroperties or bis person). The 
desree will assordingly be modified. Sabjeot 
to this modification the apoeal it dismissed 
with snsts, of 1st respondent. 

M. C. P. 

« Decree modified 
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NAGPUR JUDIuIAL COMMISSIONER’S 

COURT, 

. Fust Civil Appeal Nu 67 op 1921. 

July 12, 1922. 

Ptese*i: —Mr. Hallifax, A. J. C. 

MAROTI and another—Plaintiff* — 

ApPELLiNTd 

vertut 

; BHAGI and another—Defendants — 

Respondents. 

Evidence Act (l of 1*12), s. H ?—Presumption 
of paternity—Facts necessary to be proved—Civil Pro¬ 
cedure Code (Act V of 90S), s. 35, 0. XXXII, rr. 8, 9 
—Minor pauper—Buit by next friend—Costs, whether 
may be recovered froin next friend—Power* of Court. 

A person relying on the presumption of paternity 
tinder section 112 of the Evidence Act must 
establish all the facts mentioned in the section 
before he can ask ihe Court to treat them as con- 
elusive proof of his paternity, [p. 466, col. !.] 

A Court has power under the Civil Procedure 
Code of *90S to order the oosts of a pauper suit by a 
minor to be reoovered from the next friend who has 
filed it on behalf of the minor, [p. 467, col. 2.] 

Appeal from a decree of the Additional 

District Judge, in Civil Suit No. 20 of 1920, 
dated the 20tb July 1921, 

30 


Mr. D. IF. Kathalay , for the Appellants. 

Mr. 8. R. Mnngrulkar , for the Respondents, 
JUDGMENT.—The oral evidence for the 
plaintiff is sash a mass of impossibility I and 
patent falsehoods that there was no eonrse 
open to the learned Pleader who conducted 
hie appeal but to admit that the story told 
by the defendants 1 witnesses must be adopted 
as the truth. The fasts, stated shortly, are 
these. Chindhn Mahar of Adam was married 
at the age of fifteen to MutammQt Pauli who 
was then about seven years old. She 
remained in the house of Chindhu’s parents 
for a fortnight or so after the wedding and 
then returned to her own home at Deoli which 
is about four miles from Adam. Later on, 
after she had attained puberty, her father 
Jairam was asked to complete the marriage 
by fending her to her husband’s honse for its 
sonsummation, but he refused then and 
always thereafter. Exsept at the wedding, 
whieh is really no more than an irrevocable 
betrothal, Pauli never formally entered her 
husband’s house or even visited it oasually. 

2. In the course of time Ohindhu married 
at least three other women in sussession, but 
all of them were shildless. Eventually, 
Jairam found that his daughter was preg« 
nant. He then went with her to Adam, 
sonvened a Panchayot and demanded that 
OhtDdhu should either take her to live with 
him as his wife or divorce her formally. 
He naturally shose the latter course and 
Paali was taken then bask to Deoli, where she 
gave birth, not long afterwards, to a eon 
Maroti, who is the plaintiff in this case. It 
was also within a few months of the divorce 
that she married one Kaudu who bad been 
living in her father’s house for some years. 
Ohindhu died in November or Desember 
1918, and in this suit, wbish was filed in 
the following March on behalf of Maroti 
by a next friend against the mother and the 
widow of Chindbu who were in possession of 
his property, it is slaimed that he is Ohindu’s 
son and entitled to sutceed to bis estate. 

3. The pla ; ntiff’s cape in the lower Ooort 
was that bis mother l'ved with her husband, 
Chindbu, for some years and that he was born 
daring that oohabitat.ion and long bjfore 
there was ary separation between his parents. 
It was alpo most strenuously denied that 
their separation was anything but a u 
amisable separation by mutaal sonsent and 
that Paali was pregnant at the time; indeed 
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it i’b admitted by everybody tbat the plaint', 
iff Marofi is Pauli’s orly tbild It if, there- 
fore, very doubtful whether the plaintiff 
ought to be allowed in appeal to call in aid 
reation 112 cf the Evidence Act and apply it 
to the feats proved 8gairst him in the face 
of strenuous denials. This has, however, 
been allowed, ard the plaintiff’s caee now is 
tbat be ie proved and admitted to have keen 
conceived dnrirg the continuance cf a valid 
marriage between his mother and Chindhn, 
ard to have been bom well within two 
hundred and eighty days after its dirsolu- 
tion, and tbat the defendants have failed to 
shew that hie mother and her husband bad 
no assets to each other at the time when be 
was begotten, as they were living in villages 
only four miles apart up to the time of the 
diverse- 

4. It cannot be denied that, aicrrdirg to 
Hindu custom, a husband is not allowed to 
have assess to his wife for the purpose cf 
sexual interoonrse until she has been form- 
ally sent to his loose for the somumma- 
tion cf the marriege after she has attained 
puberty. The mle is strict, and the fast 
tbat Jairam D6ver allowed his daughter to 
go formally to her husband’s horse at all is 
complete proof Hat Chindhn and Pauli never 
had ecsees to cash other for the purpose of 
sexual inteiaomse. The veiy slrorg pre¬ 
emption raised by virtue of section 1J2 of 
the Evideroe Aafc has been f uocepffully 
rebutted by the defendants in tte manner 
allowed by that section. 

5. There is, however, another matter 
which must defeat the plaintiff’s slaim to 
be considered the eon of Chindbu merely on 
the itiergtb cf the faots eet cut above. It 
if, tbat le bes failed to piove that his 
mother did ret marry Kacdu before he 
was born, it was for him to establish all 
the faots mentioned by aeslion 112 of the 
Evidence Ast before be scald ark tbat they 
should be treated ae corclnsive proof of hia 
parterni'y. West of tlem be hae establish- 
ed, or ratber they weie eetabl shed ly the 
defendants in his despite. But the fait of 
liis "mother remaking ur.m8rrieu” rill alter 
his biitih bas tot only not teen pitved by 
(be plaintiff’s evidence but is Etrrng.y 
•ODDter indicated by it, aid isdisprcied by 
the evidence on the olhtr fide. Bod a Malar 
(P. W. No. I), the next friend of the plain. 

tiff and brother of Pauli,-aw the marriage . 


[1022 

with! Kandu was two months after * the v 
diverse from Chindbu, Damn Mahar (P. 
W. No. 2) makes the period **two rrfeor-’ 
months,” and Mania Mahar (P, W/No/4): 
says “oDe or two monthe." It is true that 
Sbioram (P, .W. No, 3)' and Jotiramvi 
(P. W, No. 7) stafeMhat this: period waf" 
two years, hut that is impcenble nd-ifr” 
admitted to be untrue. Now, it caU>v 

safely beaecumed that Pauli was not more 
than geven * months gone in pregnancy at 
the time cf the divorce at the Panchopat, 
for otherwise the witnesres would probably 
have mentioned the fast, and some of them 
do not even mention her pregnancy; indeed, 
all the plaintiff’s witnesses deny it abrolute* 

• ly. But in no cape san it be raid tbat 
♦ he plaintiff bas proved that be was born 
during the period of not more than four 
months at the erd of which bis mother 
married Kandu, 

6. The learned Pleader for the plaintiff- 

appellant referred to the deposition of a 
witrecs for the defendants, Ramji Mahar 
(D. W, No, 5), to the effect tbat the plaintiff 
was horn one month after the divorse. Even 
that is not proof that the marriage with 
Kandu did not take place less than a 
month after the divorce and it would be for 
tbe plaintiff to prove that it did not, after ., 
it bad onse been proved that it did take plate * 
abent tbat period after the divorse. The 
objection of tbe learned Pleader for 1 the 
respondents to tbe acceptanse of this 
statement by Remji as evidence on the 
ground tbat it is “beamy” does not eerm 
6ustainable, Tbe meaning of the words 
as I reed them is that about a month 
after tbe divorse Ramji was informed* tbat 
Pauli had given birth to a eon; it is iot 
tbat be was informed late*- on that' she-■> 
bad given birth to a eon a month after -1 
tbe divorce, Tbe point ip, however, 1 ofTfo ’ 
importance. ' 

7. But not. only has the plaintiff failed ; 
to rrovc tbat be was born before bis i 
metier’e marriage to Kendo, but tbtf * 
dcftnoanls lave ereended in provin^tiflU* 1 
he was not. Ml would jerbaps he more 
•(met io fay that tie plaintiff himself' 

I lived ibif, as the statement appears’ iu ,( 
tbe cicfs do mination ci a witneca fcH‘'tbe ' 
de erdaitF, who had eaid nothirg abotit it . 
in bie t lamination in sbief Ike witness is 

Rama Mabar (D. W. No, 12), a rciidtal cf 4 
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Debit, where Jairam lifes and the plaintiff 
wav born and the pat marriage between 
Pauli and'Kaudu was eelelvatad. If he 
has any bias either wav it would be 
toward the daughter of Jairam, his fellow 
villager and partner in business' to whose 
nephew his daughter is married. He 
states also that he does not visit Adam 
where' Ohindhu lived. These are good 
reasons for accepting him as a reliable 
witness at bast in anything he says 

agsirsh the plaintiff’s interest, and bis 

deposition has every appearance of being 
truthful. He is recorded as having made 
the following statement at the end of his 
cross-examination. “I was not in any 

Panchayat at all. Bat I know of the 

‘pregnancy’ when Musimmat Pauli was 
married with Kauda by pat whioi was cele¬ 
brated I S or 12 years ago Maroti was not in 
being then. He was born a month or 
two after the pat. Pat was celeberafed in 
MouzaDeoli, I do not go to Monza Adam,” 
I hold that it has bean proved affirmatively 
that the plaintiff, Maroti, was born after 
the marriage of his mother to Kaadu, 
and 1 also that Ohindhu and Pauli had no 
access to each other for tb9 purpose of 
sexual intercourse at any time whatever. 
The fuit mu*t assordingly fail, and its 
dismissal by the lower Court was correct. 

8, Bcdu Mabar, the next friend of the 
plaintiff-appellant, has also included ia the 
plaintiff's appeal one on his own account 
and adverse to the plaintiff against the 
order of the lower Court that he and not 
the minor plaintiff is perfooally liable to 
the defendants for their sosts and to the 
Collector for the amount of Court fees 
payable on the plaint, the suit having been 
filed in forma pmperis. It is not sug¬ 
gested that tbs order is not appropriate 
to the sirsamstances of ths oase. Indeed 
the resord is not lacking in iodications 
that the litigation has been sondusted io 
the interests of the next friend only. 
The contention is that the omission from 
r. 1 of 0. XXXII, of the words io the 
•orreiponding section of tho old Civil 
Frosednre Code whiih authirissd the Coart 
to order the next friend to piy the cnfcs 
has tak^n away that authority, aid r. II 
of 0. XXXIU distioo.ly lays d i v \ that 
leist toe am mot of fchs Joa *s feis p iyahb 
oq t&t plahfc shall iq a euit q! this 


nature be reso viable from the plaintiff 
himself. A complete answer to this con¬ 
tention is to be found in seition 35 of 
the Code, and rr. 8 aod 9 of the same O. 1 
XXXir also tlearly inditate that the Court 
still has power to order a minor's next 
friend to pay the costs. 

9. Ia this connection it is necessary to 
point out that though the value of the claim 
in the lower Court was absurdly aod 
recklessly inflated, doubtless because it 
was pauper suit, it was still stated, owing 
to a mistake in addition, at a hundred 
runees less than it wa3. The' total of the 
values of the items of the property claimed 4 
as : stated in the plaint is Bs. 31,070 and 
this has been wrongly shown and accepted 
ai Hi. 33.970. The Court-fee shown in 
the Sohedole of costs in the decree of the 
lower Court is Rs. 1,0i5. It should be 
Ri. 1,035, and the decree will be modified 
accordingly. For the rest it will stand', 
and Bodu Mabar, the mioor appellant's 
next friend, will also pay all the costs- 
inoarred by the respondents in this appeal 
aod will be farther liable for the Court- 
fees payable on the memorandum of 
grounds of appeal. The claim here was - 
for the immoveable property alone, whieh 
was valued at Rs. 6,100 only. 

o. R. D. 

Deeres modified . 


CALCUTTA HIGH COURT. 

Appeal from Apfjcllitb Deem No* 159 

of 1920. 

. March 22, 1922, 

Present: —Justiie Sir John WoOdroffe, Ki\ f 
and Mr. Jn»tise Ghoee. 

Syed MAHAMM ACTH03S Attf 

OH\UD3 \RY a*d anotjir — 
DgFisDvNTS — Appellants 
serum 

?reer.utty RABIA KHATUX aliat 
POli B V.NU BlB r — Pl\i stiff — 

R^o 

Civil Procei'tre Cob: (A'- V of 19 OSi, 0. XU, r A\ 
—Ju Igimnt of Appdhh’ Court a ffirming that of 
Trial Jo t,t->rt hr.-a •/ iuigmHt, if co i'runj f, 
law. 
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Whether or not a judgment of an Appellate Court 
ia iii acobrdance with the provisions of 0 XU, r 31 
of the Civil Procedure Code depends upon the facts 
and circumstances of each case. There is, firstly, 
that difference which exists between cases of affirm, 
ance of judgments and cases of reversal of judg. 
me’nts of the First Court. Then there is to be con. 
eidered the nature of the judgment affirmed, its 
fullness and accuracy and bo forth 

Where the First Court has fully discussed in its 
judgment all the matters which were placed before 
it, the Appellate Court’s judgment affirming that of 
the First Court is not contrary to law, because it is 
given in a short form and is unaccompanied by 
oasons. 

Appeal agairsb a decree of the District 
.lodge, Baokerganj, dated the 26th Septem- 
bar 1919, affirming a dearee of the Subordi¬ 
nate Juge, First Court of that District, 
dated the 30th September 1918. 

FACTS appear from th9 judgment. 

Babn Qnnada Oharan Sen (with him Bibo 
B'.p n Chandra Bose) t for the Appellant:— 
The defendants are appellants. The .appeal 
aiises oofc of a suit for recovery of arrears of 
annuities dne on a wakfuama and under sab 
sequent devolution. The First Court decreed 
the suit whish was affirmed on appeal. The 
Appeal Coart has disposed of the appeal in 
two or three lines, agreeing with the judg¬ 
ment of the First Court. My apprehension is 
that the judgment having been delivered four 
months after hearing, he forgot the faits 
altogether The judgment was delivered by 
his successor though it was written by him. 
I submit the Julge ought to have gitei 
his own reasoning on the documents in view 
of the sompliiated nature of the fat’s of the 
•ase. Refers to 0. XLI, r. 31, Civil 
Proiedure Code ; WojdroftVs Civil Procedure 
Code (2nd Edition) page 131. Under the 
•iriumstames the csss ought to go back, 

Babi Bam Oharan M a turn dir (with him 
Baba Nagendranoth Qhoth), for the Respond¬ 
ents was not sailed upon to reply. 

JUDGMENT.—In this suit the arguments, 
we are told, lasted for some three days in the 
First Court It was dismissed as against 
defendant No. 2 and a deiree was made in 
favour of the plaintiff against defendant 
No.lforthe&um mentioned in the Subordinate 
Judge’s judgment. Then it went on appeal 
to the District Judge and in hi-j Court t ie 
argument, we are told, lasted for four days. 
The District Judge did not deliver hie judg¬ 
ment forthwith bit we are tild that he 
reserved his judgment and bad it under 
consideration for some time. In the result 


he earns to the iodoIqsiou that the decree of 
the First Court shod! stand. Therefore, we 
have before us a oise of a jadgneat of soa- 
currence as regards the fa«t. 

It has been argued before us here (and this is 
the only point of la win this appeal) tbaMhe 
judgment of the Court below is not in accord- 
anee with the provisions of 0, XLT, r. 31 
of the Civil Proiedure Code inasmuch 
as the Court did not assign any reason for its 
decision. That the learned Judge appreciat¬ 
ed the main facts in this case is sho *n by 
the fact that the main points have been 
decided, namely, those neiessary in order to 
arrive at a decision, They appear from the 
judgment itself. He has considered the 
main faits and as regards these he says son- 
crrning the habin kiitilandi: “l entirely 
agree with the finding of the lower Court that 
it was the reBulfcof sonslQiion (iolhniooP)”, 
The judgment then proceeds to the other main 
points in the ease touching the genuineness 
and validity of * az : r Bossain’- Will andof the 
connected Nadavipatra and Muktipatra . As 
regards this the learned Judge says : “This 
has been very fully and sarefnlly difcusBsd by 
t he learned Subordinate Judge and IneedoDly 
say that I entirely agree with hie findings,’ 1 
1 think it would be putting a reasonable inter¬ 
pretation on what the Judge has said if we 
suppose that he not only affirms the findings 
of the First Court but adopts at least in the 
main the grqundson whiih those findings have 
been arrived at by the First Court. Whether 
or not. a judgment is according to law mnsl 
depend upon the fasts and •ircumstanses of 
eash case. There is firstly that difference 
which exists between cisea of affirmance of 
judgments and sases of reversal of judgments 
of the First Court. Then there is to be oon- 
sidered nature of the judgment affirmed, its 
fallness aDd accuracy and so forth. In the 
preseot case tbe First Court, as appears from 
i>s judgments, hai fully discussed all the 
matters which ware jitied before it and, 
therefore, we are nnahla to say that tbe 
lower Appellate Court’s judgment is con- 
trary to law, because, it gave its judgments 
in the short form in which h is now 
before us, There ii no other ground in this 
appeal. 

The appeal is accordicgly dismissed with 
costs, 

b. n. 


f 




Appeal dint used,, 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 671 of 1919. 

July 27, 1921. 

‘ Pment :—Sir William Ay ling, Kt , Acting 

Chief Jastue, and Mr. Justice Krishna* 

swami Rao. 

KUTH1RAVATTATH KONGASSERI 
MOKSHATH TROT^AMMA aliag 

AMMA NEITHIER— Defendant No. 1— 

Appellant 

t erg us 

C. S. SCBRAMANIYAN and another — 

PLAIIITIKFANDD8F&NDANfN0 32—Rf(»PONDE*TS. 

Civil Procedure Code (Act V of lfOSJ, 0 XXVI 
—Commissions for valuation of thinjs — Procedure. 

When Lho report of a ^ouiinissiouor appointed 
to make a valuation of anything uuder 0. XXVI 
of the Civil Procedure Code is objected to, tho 
Court should hear the objections in open Court and 
decide, with tho aid of such evidonce as it may 
take, whether the valuation should be varied aud, if 
so, in what direction, [p. 470, col. 1] 

The filing of objections to a report is no ground 
for appointing another. Commissioner and in all 
c ases where a second Commissioner is appointed 
to do the same work, tho reasons for adopting such 
a course must bo recorded in writing to enable tho 
Appellate Court to see whether the judicial discretion 
has been properly exorcised [p. 47o, col. i j 

There may bo oases in which tho Commissioner 
may have so misconceived his duties as to reuder 
his report and valuation uscloss for a decision. 
In such cases a new Commissioner may be appointed. 
Hub this would mean that tho old report anil 
valuation were superseded. The Court has no 
power, after the issue of a second Commission, 
to still treat tho report and valuation obtaiued 
under the first as available data on which if it 
was so niindod, it might base its decision [p. 470, 
cols. I A 2.1 

Second appeal agains the dearee of the 
Temporary Subordinate Judge, Palghat 
at Caliiu';, in Appeal Suit No. 30) of 1917, 
pr ferred against the decree if the Court 
of the Distriet Muasif, Ofctapalam, in 
Original Suit No. 399 of 1914. 

This second appeal came on for hearing 
on the 26th and 23th October 1920, b 9 fore 
Court (Ayling and Seahagiri Aiyar, JJ.). 

Mr. S. Srinivata Iyengar , fer the Appellant. 

Mr. 0 . V. Anantha'<rishnj lytr, for the 

Respondents. 

JUDGMENT.— The first <?e fondant had a 
mortgage in 1889 of certain propertief be¬ 
longing to the Coshin Government in British 
territory. Proposals for its renewal were 
made in tho beginning of 1911, Ag the 


District Munsif points out in paragraph 14, 
“ the purapad was eolleated, the demise was 
renewed, renewal fee was paid and accepted, 
Ka«(m*deed was written and executed on 
stamp paper supplied by the tenant, and the 
hychtt was prepared on a similar stamp 
paper.” But there was no registered in¬ 
strument. There oan he little doubt that 
the first defendant objeated to the new terms. 
Though apparently the Oircar did not aonsi- 
der, the door was elosed for re consideration. 
But eventually, the Cirear gave a MeU 
charth to the plaintiff in 1913. He sues 
to redeem the old Kanom of 1889. 

The District Munsif held that the aontraot 
was complete and the only course open to 
the Oiraar was to have sued for speaifia 
performarce to compel the first defendant to 
aatept 'he mortgage with the new terms. Tho 
Subordinate Judge held that the aontraat was 
repudiated by the first defendant and that 
it gave her no right to resist p Desession. 

Mr. Srinivasa Iyengar contended before us 
that, as the plaintiff took with notice of the 
agreement of the first defendant, he wai in 
a fiduc : ary position towards her and that 
therefore, his suit should fail. 

Reliance was placed on section 91 of the 
Trusts Act. This argument proceeded' on 
the assumption that there was an enforceable 
contrast. Even on this assumption, it seems 
to ns thaS as in the written statement she 
ropumtsd the contract, it i 8 not open t() 
the first defendant to plead that the plaintiff 
wag a qu m'.trustee for her. This disposes 
of the main question argued. 

There are some subsidiary questions. The 
Subordinate Judge, while rightly holding 
that toe only right of the plaintiff is to 
chim payment for the assessment aitaally 
payable on the land and paid by him has 
by inadvertence, failed to bring the dearee 
into aonformity with his judgment on this 
point. His decree must, therefnv. be modified 
by omitting tberefrnm the following words 
and fignies osanmugm tho first paragraph 

1090 h6 at eC ^' C!2 " V ' irUpai 

1090 at 3aS pirat. 5 uhugaht, . iod 

K,. 1-9-2 a year” and su'.ititnting therefor 
the following words and figures ‘'f ata . 0 

p y ipa f. 7i paras . aad y 

edangilu; of paddy and Ri. 1 . 9.2 a yef ,. 
HI recovery of possession aud future ravenua 
from 1904: at Ri 37-1.2 a year till recover / 
of poseeaniou with interest at eis per sunt, 
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pet annum cn the pu-apaj and the revenue and valuations of the three Commissioners 


from the due dates.” 

Od the quest ion of costs we ere of opinion 
that the Subordinate Judge was wrong in 
decreeing two sets. The Circar is not a 
necessary parly to this litigation and it was 
the plaintiff that originally impleaded it. 
He must, therefore, pay its costs. and not 
the first defendant. However, as there is no 
memo, of objections by the Circar, we mnst 
modify the lower Appellate Court’s decree 
by deleting the portion relating to the costs 
of the 32nd defendant. 

On the question of interest, we see no 
reaEon to differ frem the Subordinate Judge. 

Now cemes the question relating to the 
appointment of three tucoeesive Court's* 
6ioncrs by the First Court. As the proaedore 
followed by the lower Court appeared to us 
to find no support in law, and as we were 
informed that the practice followed in this 
aaee is typiial of what happens in valuing 
improvements in almost every Malabar euif, 
we think it desirable to express oar empha¬ 
tic disapproval of the course followed. What 

§ 

happened was apparently this : at first a 
Commissioner was appointed to make the 
valuation. His oonilusions were objected to 
by beth the parties. Thereupon the first 
defendant asked for the appointment cf a 
second Commissioner. vTbe plaintiff con¬ 
sented to this course, Ocoe again, objection 
■were raised to the report. A third Com¬ 
missioner was appointed with the consent cf 
the partiep. He sent in his report and 
valuation. Again objections were raised. 
The Monsif then said that be preferred tbe 
valuation of the first Commissioner bs he 
wbs a respectable Vakil, and tbe Subordinate 
Judge has agreed with him. 

This procedure seems to us to he wholly 
wrong, Ordinarily when the report of a 
Commissioner is objected to, the Court shoald 
hear the objections in open Ocurt and decide 
with tbe aid of such evidence as it may 
take whether tbe valuation should be varied 
and, if so, in wbat direction. This is the 
obvious duty of tbe Loort, There may he 
casee in which the Oommirsioser bad so 
totally misconceived bis duties as to render 
his report and valuation useless as a basic 
for a decision. In such casee, no doubt, a 
new C( minissioner may be appoiited. This 
*ould meaD that tbe old report aid valuation 
vere trjnsfded, Fct to regard the reports 


as available data from which the option of 
tbe District Munsif to choose any one of 
them is to be exercised is opposed to every 
prirciple governing Courts in suoh matters. 
It means that the Court abdicates its 
function of deciding the matter on hearing the 
objection and reserves to itself tbe privilege 
of selecting odo of the reports as its decision. 

It certainly encourages a haphazard and 
careless selection of Commissioners. It sub¬ 
jects parties to unnecseary and avoidable 
expense, aod encumbers tbe records with 
useless papers. In our opinion this practice 
should be put an end to at rnce. We want 
it to be distinctly understood that tbe filing 
of objections to a report is no ground for 
appointing another Oomim*eioner, and that in 
all cases where a second ComnrsioDer is 
appointed to do the lame work, tbe reicon 
for adopting such a course must be recorded 
in writing to fnable the Appellate Court to 
see whether the judicial discretion has been 
properly exercised. 

In tbe present case in law there is 
only ore possible meaning that can be 
attached to the procedure followed. It must 
be assumed that the Court regarded tbe work 
done by the firefc Commi sioner to be eo bad 
as to entail the rejestioD of his report, and 
that with the consent of the parties it 
appointed a second Commissioner. Similarly, 
it must be taken that the Court rejeoted the 
second valuation also and asked for a third 
valuation from another Commissioner to 
whioh tbe parties consented. In this view, 
tbe District Munsif was not justified in 
regarding tbe first valuation as still alive 
and in basing his judgment upon it. Wbat 
be ought to have done is to bear objections 
to the third valuation and report in open 
Court and to decide whether any and if eo 
wbat modification should be made in that 
report taking evidence if necessary. We 
mnst dow direct the Subordinate Judge to 
do this. He will psss a fresh award regard¬ 
ing tbe value of improvements claimed by 
tbe first defendant in the light of tbe above 
obsfrvations and sumbit fresh findings there¬ 
on to this Court in six weeks. Seven dayc 
for objections, — ■ - # 

Incompliance with the order contained in 

the above judgment the Subordinate Judge of 
Ottapakm submitted tbe following 

FiNriNG.-Icthis case theDistrio^M^if 
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valued improvement* in acnrdanoa wi',h the 
account of the first Commissi ner while three 
commissions bad been issued in all. His 
•onelasiona were substantially aiaeptel by 
my predecessor-in-offioe, Mr. Hannan. In 
eeeond appeal, it has been held that only the 
result of the third and last commission 
shonld be taken into atoiont and the appeal 
has been remanded in order that a frfsh 
finding may be submitted on the question of 
the value of improvements slaimed by the 
first defendant on the suit properties in the 
light of the observations contained in their 
Lordships* judgment and taking evidence if 
necessary. 

2. The matter has been tried and heard 
in ascordanoe with the order of remand. 
For the defendant no fresh evidence has been 
produced. The plaintiff has re-called hii 
10th witness and examined him. He has 
also examined one of two of the Vakils to 
whom the third commission was issued by the 
Distrist Muosif. 

3. For the plaintiff the Commissioner’s 
aaoount is objeited to in rem^tt of four 
items:—(1) the Patbayaoara or building; 
(2) fruit trees; (3) trees classed as firewood; 
(4) a tank. 

4 Before dealing in detail with the points 
raided, a few general observations may be 
sambitted. Althongh the plaintiff has made a 
show cf object ior to theCommissioner's ate mot 
the state of the record stands where ir, was 
before the remand The first Commissioner 
who was originally examined as the plaintiff’s 
10th witness has again been examined. But 
bis evidence does not oarry the ma ter any 
further. Mr, Seeha Aiyar, one of the two 
Vakils appointed under the third •omraisaioo 
warrant, has now beeD examioed. Bat the 
result proved so disappointing to the plaintiff 
that he did not wish to examine the otb6r 
Vakil, Mr, A M. Narayana Menon, who was 
the joiDt Commissioner with Mr. Sesha Aiyar. 
I may siate that the evidence now proincsd 
does not materially shake the geneial oorrect’ 
ness of the account submitted by these Com¬ 
missioners. 

5. The tiret point argusd was with refer 
enca to the building ia the Kalam. The 
plaintiff’s V akil contended that it is a v ry 
old strastnre the timber of whish in parts 
had become delayed and that the deduction 
of 10 per cent, from its value made by the 
Commissioners is far too low and that there 


should b* a reduction of 25 per cent, at least, 
Th9 valne of the timber as found by the 
Commissioner was also subjeited to strictures. 
Exhibits AA and E show that ths building 
mu9t have baen in existence for more than 
50 years. The defendant’s first witness ad¬ 
mits that it was built in 1043 M. E. whish 
corresponds to 1867. Tt is also not denied 
that in portions the timber has suffered by 
age. It is usual in oases of old buildings 
like this to allow a redaction of 20 to 25 
per osnfc. on the estimated value. I think the 
10 per sent, allowed is far too low in 
view of the ciraumstancas appearing in the 
evidenoe and I would allow a reduction of 20 
per cent. 

6. As regards fruit trees, trees fit for 
foel, and the tank in question, I see no reason 
to think that the Commissioner’s asaount is 
not right. Some arguments were advauaed 
with regard to the priaeof fael. But I think 
Mr. Sesha Aiyer’sevidenae shows satisfactorily 
that his estimate is a fair one. 

7. The matter whiab, next after the 
Pathayapnra, received most attention at the 
bar, was the value fixed for tamarind trees in 
the property. The contention was that fruit 
bearing tamariod trees should not be includ¬ 
ed in the category of fuel trees. I cannot 
agree. The evidence of the plaintiff’s 10th 
witness shows that the practice in all these 
cases of improvements is not to treat them as 
fruit trees but only a3 trees fit for fuel. 
The District Mansif refers to the pracfcio 9 aod 
roy experience has been to the same effect. 
In my opinion, their value should be only 
like the other trees classed a 3 fuel. 

8. My finding is that the third Commis- 
sioner’s account respecting the value of 
improvements is oorreit except that a 20 par 
C3ot reduotiou should be mad9 on the value 
of the Pathayapura building. 


. * ‘- -U0I 

their Lordships Sir William Aylin?, Act 
Chief Justice, aud Krishoaswami Rai J. 

JUDGMENT.—As regards the ol’assiG 
tion of tamarind trees as fruit tree 9 
Srinivasa Iyengar is not in a position 
eay that a reversal of the lower Oou 
decision will favourably affect his client 
the case and we do not, therefore, feel c ,j 
upon to decide it. 

We aoiept the finding of the lower Co 
A decree will l>a drawn np in aiaords 
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therewith. The additional amount now 
allowed to defendant will bear interest at 
6 per sent, per annum from the da^e on which 
plaintiff got possession. Six months from this 
date allowed for payment. No costs in this 
Court. 

m. c. p. Decree modified , 

N, II. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1673 

of 19 i 9. 

Marsh 1, 1922. 

Frcrer.t : —Mr. Justice Greaves and 
Mr. Justice Ghoee, 

GOPINATH JALUA—Defends No.2— 

Appellant 

tergus 

BHAJAHAPvI DAS ADHIKARI and others 
Plaintiff?— KAILASH CHANDRA 
MAITY— Defendant—R>sfoni/BM!.s, 

Res judicata— Decision in rent suit on question of 
title—Unit for ■possession by receipt cf rent - Limit a- 
lion—Bengal Tenancy Act (VIII of lt85^, Sch, ii/, 
Art. 3, applicability of. 

The plaintiff brought a suit for a decree for 
possession of land upon a declaration that he 
rras entitled to receive rent at a certain rate 
from defeudaDt No. 2 upon a finding and a declara¬ 
tion that the plaintiff was a tenant under defendant 
No. 1 in respect of the land under claim. The 
defendant No. 2 was on the land holding under 
defendant No. 1 but the plaintiff claiuiod that he 
took a settlemeut of the laud from defendant No. I 
and that as a result of such settlement the defendant 
No. 2 was bound to pay the rent to him which he 
had previously paid to the first defendant. Previous 
to tho present suit the plaintiff had unsuccessfully 
brought a rent-suit agaiDst the second defendant in 
which the latter had put forward the defence that he 
held the land uot under the plaintiff but under the 
first defendant who was no party to tbat suit: 

Held , ^ i > that as tho present suit was not a suit 
ns between landlord anil tenant, the special rule of 
limitation contained in Art, 3, Soli III of the 
Bengal 'Jcuancy Act had no application and the 
general law of limitation was applicable to the suit; 
[p. 47*, col. 1. j 

(2) that the decisiou iu the previous ront-suil on 
the question of the plaint : lFs title did not operate 
as res judicata even though the question of title had 
to be investigated in that suit by reason of the fact 
that defendant Ao. 2 was previously ou the land, 
[p. 474, col. I.] 

Dioarkanath Roy v. Ram Chand Aich, 23 C. 428;3 C, 
W. N. tfiti; 13 Jrnl. Dec. <N. a.) 876 V. B.), followed. 

Appeal against the decree of the Subor¬ 
dinate Judge, Third Conrt, Midanpore, dated 
tho 19th May 1919, affirming tho duiroo 


of the Maeif, Second Court at Tamluk,.dated 
the 30th August 1917. 

FACTS appear from the judgment. 

Dr. tarot Chandra Bn$ah i (with bim/Baba 
Mahunda Behoji Mulltck ), for the Appellants. 

Plaintiff had brought rent suit against 
defendant No 2 . My defense was that I 
held land under defendant No, 1 and not 
plaintiff. Defendant No. 1 is the superior 
landlord admittedly. The suit was dismissed 
on 17fch April 1913. Appeal against that 
decision was also dismissed in December 
1914. Plaintiff then instituted the present 
suit in 1916. He prayed for deiree for 
possession npon a declaration of his title«to 
rent at Rs. 20 15 per annum. The disputed 
land with other lands belonged to Dhananjoy 
who mortgaged 5 bighas to plaintiff No. 1 
and subsequently all the lands to Harakieser. 
A third merfsage was executed in favour cf 
Nitai in respeet of seme lands. Then there 
was a fourth mortgage in favour of Bbagabati 
of some lands including the disputed 
lauds. Plaintiff No. 1 in execution of his 
mortgage dec ee purchased the 5 bighas 
of land and a percorel deiree for the balance, 
in execution of whioh he purobes’d 24 bighos 
including the lards in dispute. The lecond 
mortgagee brought bis suit and sold all the 
lands whiah were purchased by defendant 
No. 1. Plaintiff’s purchase was id 1900. 
The suit by the seoond mortgagee wa9 in 
1902, Plaintiff was no party to it. Thtere 
was a dispute between pla : ntiff and 
defendant No. 1 wbiab was settled accord- 
iDg to plaintiff in this way that he would 
be recognised by defendant No. i on .pay¬ 
ment of arrears of rent. The plaintiff’s case 
is that the land in dispute was not settled 
with plaintiff. In the rent suit defence 
plea was upl eld by both Courts. In the 
present suit plaintiff does not seek to eject 
me. Subsequently, however, he wanted to 
amend the plaint by praying for ejectment. 
That was disallowed by the First Court wbiih 
decreed the suit. There was an appeal and 
a oro86-objection by plaintiff regarding his 
amendment. The cross-objection was dis¬ 
allowed and the appeal by me was dismissed, 
The questions to be decided are (1) whe* 
ther Art. 3, Schedule III of the Bengal 
Tenancy Act applies to the case and (21 
if so, whether two years would run from the 
date of the appellate judgment. Art. 3. 
Schedule III, prescribes two years- from thg 
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date of dispossession, I submit the present 
suit being one for possession and against the 
landlord Art. 8, Sjbedule III, of the Bengal 
Tenancy Act would apply. As regards the 
second question, see Rukum Ghand Boid v, 
Pirthichand Lai Chcwdhury (1) and Rama* 
iatcmy Mudali v. Valayuda Mudali (2). There 
ithas been held that an appeal from the decree 
is a voluntary risk on the part of the plaint¬ 
iff and that limitation would run from the 
date of the judgment of the Firat Court. 
The present suit is more than two years from 
that data. My submission is that the Courts 
ought to have held that the present suit 
was barred by res judicnta, In the previous 
suit the question decided was that plaintiff 
did not hold these lands from defendant. 
The Court below holds that defendant No. 1, 
not being a party to that suit that ques¬ 
tion does not operate as re a judicata. Refers 
to Dwarhanath Euy v. Ram Ohani Atch (3), 
The reliefs sought in the two suits are the 
same, 

Mr. S. 0. Uaity , Counsel (with him Babu 
Afurba Char an Moohcrjec ), for the Respond¬ 
ent, was not called upon to reply. 

JUDGMENT.—This is an appeal by the 
second defendant against a decision of the 
Third Subordinate Judge of Midnapore con¬ 
firming a decision of the Munsif. The suit 
was brought by the plaintiff for a decree for 
possession of the land upon a declaration 
being made that he is entitled to get an 
annual rental of Rs iO 15 from defendant 
No. 2 upon a finding and a declaration that 
the plaintiff No. 1 is tenant under the defend¬ 
ant No* 1 in respeot of the land under 
•laim and the eecond prayer involved a 
decree against the first defendant who is not 
an appellant before us. 

The First Court decreed the suit in part 
declaring the plaintiff’s title to the ha land 
in suit, declaring him to be a tenant under 
defendant No. 1, and declaring defendant 
No. 'i to be a tenant on the land at a yearly 
rent of Rs. 20-15 under plaintiff No. 1, and 
the decree provided that plaintiff No. 1 


(1) 50 I lul. Cas. 444; 46 C. 670 at p. 673; 17 A. L. 
J. 614j 86 M. L. J. 657; 28 C. W. N. 721; 21 Born. L. 
IU6'2; 1919) M. W. N. 258; 80 C. L. J. 71; 26 M. L. 
T. 131; 10 L. W. 416; 46 I. A. 52 (1\ C.), 

(2) 4 M. H. C. R 266. 

0, 26 C. 428; 3 C. W. N. 2GG; 10 Iml. Dec. (as. 3.) 
m (F. B.). 


was to get possession of the plaint land 
through the defendant No. 2 and that he 
should bs entitled to realise rent at the rate 
mentioned above. The lower Appellate 
Court dismissed the appeal. There is evi¬ 
dently a mistake in the judgment of the 
Subordinate Judge when he says, " the 
cross-objection is decreed without costs; ” for 
the cross-objection was dearly rejected by 
him as appears from page 27 of the paper- 
book. It appears that some years ago, the 
plaintiff sued defendant No, 2 for rent in a 
rent suit and defendant No. 2 in that 6u ? t 
put forward the defenc9 that he held the 
land not under the plaintiff bat under 
defendant No. 1, It appears that de- 
fendant No. 2 was on the land holding 
under defendant No. 1, bat the plaintiff 
claims that bo trok a settlement from defend- 


auv xw. * ui iuo muu, anu consequently rrorn 
sach settlement the defendant No. 2 was 
bound to pay the rent to him which he had 
previously paid to the first defendant. It 
appears that certainly one, if not twe, decrees 
for rent had been ob ! ained by the plaintiff 
against the second defendant before the 
rent suit new under consideration was brought. 
At page 2C of the paper-book we find it 
stated, that after the closa of the litigation 
with one Dhanaujoy, the plaintiff sued defend- 
anb No. 2 for rent of this particular land 
and obtained a decree at the admitted rate 
of rent in 1906, However, in spite of this 
the rent suit was decided against the plaint¬ 
iff the Trial Court dismissing the suit on 
the 17th April 1913, an appeal was preferred 
by the plaintiff against the decision of the 
Trial Court which was dismissed on the 4th 
December 19U. This suit was commenced 
on the fcth July 1916 and two points are 
urged before us on behalf of the appellant, 
hirst of all, he says that the claim is barred 

^ l * * — special period 

of limitation provided by Schedule III Art 3 

of the Bengal Tenancy Act applies, that 

is to say, the two yoars’ rule of limitation 

and he urges that the time began to tun’ 

not from the deaisiou of the appeal' 

on the 4th Deiember 1914, but from the 

decision of the First Court on the 17th April 

19t3 and, .onsejuently, he contends that 

inasmuch as the present suit was .ommeno- 

ed on the Sth July 1916, it is barred by 

limitation on the assumption that the special 

period oi limitation provided by tins Bengal 
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Tenancy Ait applies. Secondly, ifc ig slid 
that between the seiond defendant and the 
plaintiff the rent suit operates as res juit- 
cata, so far as the olaim against the seiond 
defendant is aoneerned. What is said is this, 
that having regard to the fact that the 
2nd defendant w as not settled on the land by 
the plaintiff but had previously been on the 
land, it was ne»essary for the Court to go 
into the question of the title of the plaintiff 
which the plaintiff claimed to derive from 
the defendant No 1 and, consequently, it is 
said that although the judgment in the rent 
suit may not operate as res judicata as far as 
the defendant No. 1 is concerned as he was 
not a party to the rent euifc, yet as regards 
defendant No. 2, p.s the question of title wa6 
gone into, the matter is ttsjuaicata as between 
him, the second defendant and the plaintiff. 
So far as the first point ia concerned, we do 
not think that, this (in spite of the argument 
addressed to ns) ian be deemed to be a suit 
to which the provisions of Schedule III, 
Art, 3 cf the Bengal Tenaniy Ait apply, 
that is to ray, it is not a suit to reiover pos¬ 
session of land ilaimed by the plaintiff within 
the meaning of Art. 3 ; shortly stated 
it is not a suit as between landlord and 


Appellate Ocnrt mast be modified to ihia 
extent so.that it may appear tnat the iros*- 
objection was in fait rejected, we eo modify 
the deiree. 

b. «. 

Appeal ditmimd. 


i 

NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

MiscBLLAiiooa Appial No. 20 B 

of 1921. 

March 29, 1922. 

Present:— Mr. Kofcwal, A. J. C. 
Musammut LAXM18AI — Appilunt 

tersus 

Khan Sahib ABDUL K4DIR—Riipoicdut. 

Guardians and Wards Act (VIII of 1«Q0), s. 7—Minor 
—Guardianship of property—Relatives desiring 
appointment of somebody else—Mother, claims of, if 
can be ignored. 


tenant so as to bring ifc within the provisions 
of that Artiile. The result is that the 
point raised with regard to limitation dots 
not arise. The appellant is, we think, perfect- 
ly oorreot in ^sayiDg that if Art. 3, Sobedule 
III, applies, time will begin to run from the 
decision of the First Court, But of cou-se, 
th.s is merely a matter of aiademie iDtirest 
if, as we hold, Art. Schedule III has no 
application and the general law of limitation 
applies. 

So far as the question of ta juiicata is con¬ 
cerned it seems to us that this argument is 
concluded by the deiision in the iase of 
Dwarkanath Ron v, Ram Ohand Aich (3) and 
we think that this decision direitly covers 
the present case, and in to saying we are 
not unmindful of the reasons whereby the 
learned Vakil sought to ds.ingmsh this 
dtcision from the present case, namely, that 
as the defendant No. 2 was previously on the 
land the question of title had to be invesigat- 

ed. 

In the result both points fail and this appeal 
is dismissed with oosts. 

It ie pointed out by the learned Vakil for 
{ho appellant that the deiree of the lower 


The bare desire of the relatives of a minor that 
some person other than the mother should be 
appointed a gaardian of his property is not a 
sufficient reason for depriving the mother of her 
recognised claim to be the guardian of her minor 
child’s property, if she is otherwise fit to be ap¬ 
pointed as suoli by her character and capacity, 
[p. 476, col. i.] 

Appeal from an order of the District 
Judge, Amraoti, dated the 13th May l»21, 
in Misiellaneons Judiiial Case No. 90 of 
1920. 

Mr. D. T. Mangalmurti , for the Appellant. 

JUDGMENT.—The District Judge has 

found that the allegations made against 
the appellant that she was mismanaging 
and wasting the property, that she was 
unchaste, and that she had ill-treated one 
of the minors have not been inffiiieutly 
established, He has also held that the 
applicant was not a fit person to be 
appointed the gaardian. He bas, however, 
appointed the Official Receiver a gaardian 
of the property of the minors. He states 
hii grounds for making this appointment as 
fellows: , 

“The other relatives of the minors vWh° 
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appeared state that a guardian should be 
appointed by the Court, and I think that 
a guardian of the property should be so 
appointed.’* 

All thai these relatives had urged before 
the Court was that the property was being 
wasted. The District Judge found that the 
charge of mismanagement and waste was 
not established. In view of this finding 
all that we are left with and all that the 
District Judge has acted upon is the bare 
desire of the relatives that some person 
other than the mother should be appointed, 
This is not a sufficient reason for depriving 
the widowed mother of her recognised 
claim to be the guardian of her minor 
children’.* property. This appeal i9 not 
opposed by the guardian appointed by the 
District Judge. The mother is herself 
willing to be appointed guardian and as 
it is not found that she has unfitted by 
her character and capacity or by her 
previous relations with the minors’ property 
to be the guardian of that property; or 
that her appointment will not be justified 
in the interests of the minors, I hereby 
appoint her guardian of the property of 
the minors, and remand the [case to the 
District Judge’s Court for sneh action as 
may be deemed necessary under section 34, 
Guardians and Wards Act. I make no order 

as to costs. 

0. B. D. & N. H. Oase remanded. 


CALCUTTA HIGH COURT. 

Appeal f^om Appel at* Decree 
No, 1395 of 1918. 

February 23, 1^22. 

Present: —Mr. Justice N-wbould and 
. Mr. Ju6life Pant n. 

MEA HOSSAIN KHAN and others— 
Plaintiffs and MaKRaM KHAN and 
0TH1R8—Defendant*—Appellants 

versus 

SHEIKH SAMIR and others — 
Defenla*T8—Re*pon penis 

Appeal-*Preliminary decree, appeal against—Final 
decree, passing of—Court, jurisdiction vj , to decide 
, appeal, if affected. 


There is a difference between cases where the 
final deoree is passed before an appeal against 
the preliminary decree is preferred and when it 
is passed after the appeal is preferred. In the 
latter oase the Court is not deprived of its juris¬ 
diction to decide the appeal which is already be¬ 
fore it. 

Appeal against a decree of the Additional 
Subordinate Judge, Mymemingb, dated the 
20th March 1918, reversing that of the 
Munsif, Second Court at Netrakona, dated 
the 29th January 1917. 

FACTS appear from the judgment, 

Babu Birendra Kumar De, for the Appel¬ 
lants.—The other side too appealed to the 
lower Appellate Court against the preliminary 
decree after the fiaal decree was parsef, so 
their appeal too should fa ; l and the final 
decree will stand. The preliminary objections 
taken by my friend are highly technical. 

On the merits, refers to Baikuntha Nath 
[Kulada Prosad] v. Ramamnd Patnaik (1). 
The Appellate Conrfc is incompetent to enter¬ 
tain an appeal against a preliminary decree 
after the passing of the final deoree. The final 
decree stands. The other side ought to have 
appealed against the final decree also. 

Babu Annada Oharan harkoon, for the 
Respondents,—Refers to Nittarinee Dabee v. 
Rai Mohun Biswas (2). 1 specially rely on 

the case reporied as Nistarinee Dabee v. Rai 
Mohun Biswas (2). 

The appeal against the preliminary decree 
was filed before the judgment granting the 
final decree was delivered. 

Babu Birendra Kumar De briefly replied. 

Babu Bnj Mohan fti ajomdar, for the Deputy 
Registrar, 

JUDGMENT.—In this appeal several pre¬ 
liminary objections have been takeD, but we 
do not think it neies3ary to consider them as 
we hold that the appeal fails on the merits. 

On the merits the only point taken was 
that the lower Appellate Court had no 
jurisdiction to hear the appeal against a 
preliminary decree in a partition suit after 
the final decree had been passed in that suit, 
Reliance is placed on the oase of Baikuntha 
Nath f KuladaPiosadj v, RamananiPatnaik(\). 
But the facts of the present case are similar 
<to these of the case of Nistarinee Dabee v. Rai 
Mohun Biswas (2). In the report in Bai* 

(1) 61 lad. Cus. 923; 25 C. W. N. 776; 33 C. L. J. 
414; 43 C. 1036. 

(2) 20 ltd. Cud. 576; IB 0. L. J. 214. 


/ 
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kuntha Nath [Eulada Prosadl v. Bamanand 
Patnaik (2) there seems to be an error in the 
reference to tbe ease of Khirolamoyi Past v. 
Adhar Ohandra Ghose (3). Obvionsly tbe 
•ase meant to be distinguished was that 
mentioned above Nistarinee Bala v, Rai 
Mohun Biswas (2). As pointed out in 
that case there is a difference between eases 
where the final dearee is passed before 
the appeal is preferred and where it 
is paeeed after tbe appeal is preferred. In 
the present ease tbe appeal against the pre¬ 
liminary decree was filed on the 21st March 
1917 and the judgment granting the final 
detree was delivered cn the 2nd June 1917. 
Following the case of ^istarinec l)abee v. Rai 
Mohun Biswas (2) we hold that the appeal 
to the lower Appellate Court was com¬ 
petent. 

This being the ody point taken on behalf 
of the appellants this appeal must he dismiss¬ 
ed with costs, 
y. u. 

Appeal d'amssed, 

(3; 21 liifl.Cas 010; 18 U. L. J. 321. 


NAGPUR JUDICIAL COMM SSIONER’S 

COURT. 

First Civil / ppeal No. 64 of 1921, 
August 19, 1922. 

Present :—Mr. Kotval, A. J. C. 
HAZaRILAL—Decree Holdkr 
—Appellant 
versus 

HAZARIMAL— Judgmeht-Derior 

— Respondent, 

Decree , mortgage, for foreclosure of village—Khud- 
kasht fields specified — Dccrec^holdci , ivhcther cun claim 
field not sped lied. 

If a mortgage*decree foreclosing a village specifies 
particular khudkasht fields by their number and 
does not refer in a general way to lauds held in 
khudkasht right it is not open to the decree-holder 
to claim a particular field not specified iu the decree, 
[p. 477, col. 2.J 

Appeal against the deaiee of tbe District 
Judge, Ohhindwara,dated the 16th June 1921, 

in Civil Suit No. 35 of 1916. 

Messrs. B. fl. tandharker and V. V. Chitale 

for the Appellant. 

Messrs. M. Gupta and A. V. Ehate , for the 
Respondent, 


[1922 . 

-.1 

% 

JUDGMENT.-—The Appellant, Hszarilal, 
obtained a preliminary foreclosure decree upon 
two mortgages against fertain mortgagors and 
tbe respondent, Qazarimal, an attaching 
creditor of the mortgagees. One item of 
tbe property inoluded in tbe decree was 
a 2/3rd interest in Mouea Sarra with all 
rights excepting cultivating rights in sir. 
This dearee is dated the 15th January 1917. 
During tb&pendenay of the suit Hazarimal 
puriha<*ed the mortgaged property in auiticn 
on the 30th Novebmer 1916. On the 12th June 
1917 Hazarimal took a surrender of the 
oicupamy rights of the mortgagors in the 
sir land of Mouti fcJarra and on the 4th 
July 1917 leased the land which, it is aon- 
tondod, had beeozne khudkasht to his wife, 
Falabai, An appeil was filed in this 
Court frem the mortgage-decree. In the 
appellate deeree whish is dated the 7th 
September 1917 the description of Mousi 
Sarra was altered eo that it stood as 

follows: 

“Entire malgutari of Mouza Sarra, Pra- 
gana and Tahsil Amarwara, District Oh- 
hindwara, No. 805, Thak bait No. 698, area 
68949 acreB, Jama Rs, 316-7-0 including 
•esses with the jungle, mango , mango-gro ret, 
mahva , lendu , jalkar , lankar , phal ar,phul kar, 
wells, tanks baolis , oultivatedand uncultivated 
lands, eta., appertaining to tbe village and 
with all rights, tenancy and proprietary, and 

khudkasht No-. 61-2, 69 3, 83-1, 83-4, 98,99, 
100, 37 4, 63 2, 63 7, 34 2, 03-5, 63 6, 51, 
37 5, 49, 59-2, 61 5, 63 10 and 104-z, total 
area 19 27 aares, wbiah exist at present and 
may exist hereafter, exiept the sir land.” 

On tbe 2<Uh April 1918 a final deeree 
was passed iu whioh Mou:a Sarra is de- 
eoribed as in this Court’s deeree. On the 
10th September 1919 this Court amended 
its dearee by substituting tbe expression 
“exaept the cultivating rights in sir land 
for “except the sir laud” iu the schedule 
of property attaahed to the deem On 
the 30th October 1919 Hazarilal was 
put in possession of the mortgaged prop* 
erty including field No. 23 wbiah was sir\ 
Hazarimal objeated to the possession cf 
this field being given to the detree holder 
and his objection was allowed on appeal to 
this Court on the ground that under th 0 
final dsorae as it stood at the time of fch0 
oxeaution the dearee-holder was not entitled, 
toflslaim poeaession of this Gold. This jad$« 
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ment is dated fche 24th February 1921. 
Oq tbe 16th August 1920 Hazarilal bad 
pat in an application for amendment of 
tbe final decree by substitution of the ex¬ 
pression 'except tbe cultivating r:ght3 in 
sir land” in place of “except the sir land,” 
so as to bring it in*o conformity with the 
preliminary decree of this Oonrfc. This applica¬ 
tion was allowed by tbe lower Ocurfc and th6 
necessary amendment was made on the 
14'h May 1921. Oo the 8th March 1921 
Hazariraal had applied to the lower Cou Y t 
for restoration of the tL-ld. This appliia- 
tion wes opposed by Hazvri’al on the 
ground that having got the fiaal decree 
amended in cDnfo?mity with the prelim ; n%ry 
decree he was entitled to retain possession 
as only cultivating rghts io sir were exclud¬ 
ed and not sir land. Hezirihl admitted 
brfore the lower Cou r t that the field bad 
become khudkasht of Hazirimal. The lower 
Court held that if tbe field was hhuikasht 
it was not mentioned in the decree as it 
stood and if it was sir tbe decree-holder 
was not entitled to physical posses.-ion as 
the cultivating rights in .sir were excluded 
from it. It directed rcs'oration of the field to 
Hazirimel. After the amendment of the final 
dcoree H zir lil applied to be formally put 
in possession of the fi* 11, His appl cation 
was rejcc'ed on the 16$h June in 

view of the order dated the 14th May 
1921 restoring possession to Haza r imal. 
Bazarilal appeals from both these orders. First 
App»al No, 64 of 19*21 is from the order 
dated the 16th Juje 1921 refusing to put 
Hrzuilal in possession of the fiell and first 
■Appral No 55 of 1921 is from the order 
dated the 14th May 1921 restoring possession 
to Hazirimal. 

It ic contended that the land having bicom3 
khudkosht when Hezirimal got a pmrendar 
of the cx-proprietary tenant tight on the 
12th Jure 1917 Hszirilal was entitled under 
the decrre to ifc« poaoefs on along with tne 
village even though it was nob mention¬ 
ed by number in the decrao and that in 
any Cise^ it wai covered by the geoeral 
words which may exiBt hereafter.” As 
regards the latter part of tho contention 
it must be said that the wrrds * which 
may exist hereafter,” if they are held to 
be applicable, as contended, to the khud* 
kasht numbers mentioned immediately be¬ 
fore, do cot express any dear idea. It is 


difficult to understand to what an expreision 
like Field No. so and so which may exist 
hereafter” can refer. So long as the decree 
stands worded as it is, this expression can¬ 
not help tbe decree holder in his present 
claim. As regards tbe first part of tbe 
contention that ell khudkasht land goes with 
the village, if tbe decree bad not specified 
particular khudkasht fields, this field as khud- 
kasht coull have been claimed by Hezarilal. 
But since the decree specifies tbe khudkasht 
fields by their numbers it 8?ems to me 
that it is not open to him to claim one 
that is not so specified. The decree dees 
nob refer in a general way to lauds held 
in khudkasht right as it does to tenancy 
and proprietary rights. Again although the 
field is said to have become khudkasht 
before tbe preliminary decree of this 
Court was amended, no attempt was 
made to have it included in the list of 
khudkasht fields at that time. It seem* 
to me that on the decree as it stands 
Hazirilal is not entitled to claim field No. 
2d. Both the appeals fail and are dismissed 
with cos's. Pleader’s fee Rs, 20 in each 

appeal, 
o. R. D. 

Appeals dismissed . 


CALCUTTA HIGH COURT. 
Apfeal fkom Appellate Dtcr.EE No. 

1765 of 1919. 

Merch 15, 1921. 

Present -.— Justice Sir N. R. Ohatterjee, Kt„ 
and Mr. Justice Suhrawardy. 

BANKA BEHARI GHOSH— Difindant— 

Appellant 

versus 

MADAN MOHAN ROT— Plaintiff- 

RiSPONDItNT. 

Landlord and Tenant—Third person, suit Jor posses, 
sion by, against tenant—Landlord not party to suit— 
Decree for possession by receipt of rent-Subsequent 
rent suit by landlord - Tenant , whether entitled to 
deduct rent paid to third person-Title paramount 
eviction by, what is-Physical dispossession, whether 
necessary-Landlord’s covenant Jor quiet enjoument 
meaning of—Tenant, whether entitled to be indemnified 

7iZmv, :{mZ rs ~ Tranefer ° f Pr °W M 


Eviction by title paramount means eriotion l,v a 
title superior to the titles both of lessor ami W 9 

K,Iol1f ither >S 6nabl0d t0 make a fiance. 



[1932/ 


4?8 INDIAN OASES. 


BAKE A B1HABI 9H09H B, MADAN HOBAM EOT, 

To constitute eviction by title paramount it is not 
necessary that there should be a forcible expulsion 
of the tenant, nor is it necessary that the tenant 
should actually go out of possession, and if, upon a 
claim being made by a person with title paramount, 
the tenant consents by an attornment to suoh person 
to change the title under which he holds or enters 
into a new arrangement for holding under him, this 
will be equivalent to an eviction and a fresh taking. 
Rut an eviction, whether actual or constructive, must 
be by a party having a good title, [p 479, col i ] 
Section 10", clause c) of the Transfer of Property 
Act, provides for an implied covenant to the lessee 
to hold a lease without interruption and the 
clause is wide enough to include disturbance of 
possession by a person with a paramount title. 
But it does not include a case of disturbance by 
persons having no lawful title or right of entry, 
[p. 480, cols. I & 2.] 

The plaintiff let out a certain plot of land to the 
defendant who obtained possession and was in 
possession, when a third party S. brought a suit for 
possession against him alone for a portion of that 
same land and obtained a decree for possession 
by receipt of rent. In a suit by the plaintiff for 
rent the defence was that the defendant had 
been ejected from a portion of the land by a title 
paramount and that he was, therefore, entitled to 
a proportionate abatement of rent: 

Held, (1) that, although 8. had obtained a decree 
against the defendant, it could not be said that he 
had got a title superior to that of the plaintiff who 
was no party to the suit brought by 8, and had no 
opportunity of showing that he had a title to the laud 
and that, the.-eforo, the defendant was not entitled 
to abatement of rent; [p. 479, col 2: p. 4 h 0, col 2 ] 

Rani Dassi v. Asutosh Roy Chowdhnry, 6 Ind. fas. 
20R; 16 C. L.J. 310 and Noorijan Sardar v. Bimola 
Rundari Quptya, 18 Ind. Cas 87; 18 C. W, N. 552, 
distinguished. 

i2 that the plaintiff, having or.ee put the defend¬ 
ant in actual physical possession of the land, was 
not bound by any implied covenant to restore the 
defendant to possession unless it was shown that S. 
had a title superior to that of the plaintiff, [p. 479, 

col. '.] . . . . 

Obiter: -The express covenant for quiet enjoy¬ 
ment without any interruption or disturbance by 
the lessor, his heirs or assigns, even though fol¬ 
lowed by the words ‘or by any other person or 
persons whomsoever,’ does not extend to the un- 
lawful acts of third persons having no title, [p. 479, 
col. 2; p. 480, col. 1.] 

AppeBl against the decree cf the District 
Judge, Nadia, dated the 31st of May 1919, 
affirming that of the Subordinate Judge 
of that District, dated the 13th of Liesember 

l 917 - „ « 

Babas Brajalal Ohukerbutty and Sum 
Eumar Bose, for the Appellant. 

Babus Moheml'a Nath Boy and Ilemendra 

JSr.th Sen, for the Respondent. 

JUDGMENT.— This appeal arises out of 
a suit for lent. The defence was that 
the defendant had been ejected from a 


portion of the land by a title oaradiotint' 
and that he. was, there!ire, entitle! to a 
proportionate abatement of rent. 

It appears that the Administrator-Gmeral' • 
of* Bengal reprasenting tin eatafce of Kcmur 
Iodra Chandra Singha Babadbr brodgit a • 
suit for possession in re?pebt of the land 
the rent of which is ia dispute in the « 
present suit, and certain other lands,-, 
against osrcain persons representing the 
estate of one Haripada Shaha ard who 
mvy be referred to in this jadgmsnt as 
the “Sbahas”. He claimed the land as * 
appertaining to bis estate Sujapar. The 
Sabas claimed the land as appertaining to • 
their village Juranpur. The suit, however, 
was desreed and Madan Mohan Roy (the 
plaintiff in the present anit)’ purchased • 
the decree and the desretal land from the ° 
decree-holder, and in execution of the 
dome (b l ained delivery of possession of 
the land through Court. While in hhas • 
possession cf the decretal- land he let out 
279 bighas out of the Fame to the defendant 
in 1903. Subsequently, however, the 
Government settled a portion of the lands 
of whish the rent is slaimed in thi* suit 
together with certain other land as re formed" 
land (bed of a river) with the Suahas »on 
the 1st April 1903. On the strength of • 
that settlement, the Shabas brought a suit 
for recovery of possession of sime lauds 
including a portion of the land for whish 
the rent is in dispute, against the defend* 
ant, Banka Behari Ghose alone. Bankain 
that snit, among other defence, eefc op .the 
title of the present plaintiff, MadaD Mohan 
Roy, and also pleaded that the latter 
should be made a party to the suit. This 
was disallowed. The Court, however, hel 
that the defendant was a bona fide tenant 
and should not be ij o ed. The Sahas 
were, accordingly, given a decree for pos¬ 
session by reseipt of rent from the defendan 
in respest of 131 bighas in May * 9 
There was an appeal and a second ftPl ,ea 
and ultimately the decree of the Court o 

6rst iDB^anoe was upheld. 

The preeent suit was instituted by Ma an 
Mohan, Ihe plaintiff, for rent in respeo^ 

the 279 high * of land whfoh was lei ous 

by him to the defendant, Banka Bohan, 

who pleaded that there should be an abate¬ 
ment of rent in respect of 131 bighai* 
land, with regard to which there wee * 
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dAttaw obtained by tbe Shahas against him. 
The Courts belbw' have same to the 
•ontlusion that the defendant was not 
entitled claim abatement of rrn*-, as 
the defendant was not dispossessed, and 
the plaintiff was not a party to the suit 
upon whieh the defendant relies in claim* 
ing abatement of rent The defendant has 
appealed to this Court and two questions 
have been railed on his behalf. The first 
is that it is not necessary that the tenant 
should be physieally dispossessed by a 
person having a title paramonnt, and 
stiaondly, that it was not neiestary that 
the plaintiff should lave been a party to 
the 1 detree in the prey ions snit which 
resulted in eviction, in order to entitle 
the defendant to olaim abatement of 
retit; 

So far as the first contention is con¬ 
cerned, it is true that a forcible expulsion 
is not neiestary, nor is it nesessary that 
the 1 tenant should actually go ont of pos¬ 
session, and that if, npon a claim being 
made'by a person with title paramount, he 
•onsents by an attornment to inch parson to 
•hange the title nnder whith be holds or 
enters into a new arrangement for holding 
nnder him, this will be equivalent to an 
eviction and a fresh taking See Foa on 
Landlord and Tenant, 4th B litioD, 169. But 
an evietion, whether aetnel or constructive, 
must be by a party having a good title. 
There is no donbt that the Shahas obtained 
a detree against tbe defendant. Bot that 
is not snffisient to show that they bad a 
t.tle superior to that of the plaintiff of the 
present 6uit. The learned Pleader for the 
appellant relies npon the sase of Rani Dani 
v. Atutcsh Roy Ohctedhury (l) and the ca»e 
of Acor»;a* tiardar v. Bimola Sundari Quptya 

v2). In the first ease no question of tbe lessor’s 
title was in sontroversy. It was assumed 
for the purposes of the judgment that the 
lessor had no title. It was a suit by a 
lesiee for abatement of rent against the 
lessor, and the only question which the 
Ocurt had to soneider was what was the 
quantity of land for whioh the tenant, could 
olaim alatfmtnt of rent There was no 
suggestion in fctat case that th 9 pert on who 
dispossess! d ihe plaintiff in that tuit was 

206} 16 0, L. J. 8 0. 

(21 18 lad. Gas, 87» 18 0. W. N. 662. 


not a person having a title paramonnt. Tn 
the sesond ease cited above, the dvision was 
that where a tenant is induced to attorn to 
tbe snDerior landlord by an offer to aeoept 
a reduied reat the doetrine of quasi* 
eviction dcei not apply, and in the court® of 
their judgment, the learned Judges referred 
tc the general principle enunei^ed in Foa 
on LardlorJ and Teoant, 4ib Blition at 
page 169. Tbe question whioh we have to 
decide in the present ease was not dials with in 
either of tbe sase9 sited ab jve. 

In the ea?e of Neale v. Mackenzie (3) 
Lird Denman, 0. J., observed that eviction 
by title paramonnt means “evietion by a title 
superior to the titles both of lesfor and 
lessee; against whieh neither is enabled 1 
to make a defense.” Here although the 
Shahas have obtained a decree against the 
defendant, it eannot be said that they have 
got a title superior to that of the present 
plaintiff who was no parly to that mit, and 
had no opportunity of showing that (hep) had 
got a title to the land,- 

lt is found in the present ease that after 
tbe plaintiff had ob aintd delivery of pos- 
session through Court, he was pnt into khat 
possession of the land in suit and he then 
let out 279 bighat to the defendant The 
defendant obtaioed pos-esdon and was in 
possession, when the Shahas brought the suit 
against him alone aDd obtained a deeree. We 
do not think, under the eiroamstanees, that 
the plaintiff was bound by any implied 
•ovenant, whioh the learned Pleader for the 
appellant set up to restore the defendant to 
possession unless it is shown that the Shahas 
have a title superior to that of the plaintiff 
We have been referred to se.tain passage 
from Redman on Landlord and Tenant 
7th Edition at . page 26 i where the learned 
author lays : Any proceeding in a Court of 
Law interfering with the title and posses¬ 
sion of the land amounts to a breach of a 
oovenant for qniet enjoyment, e. Q . % an aoti 

of ejestment or for trespass.” Bat the pro- 
position is qaalifiel by the words “by a" 
p^on having a lawful title.” See also 
Woodfall’s Law of Landlord and Tenant 
19th Edition, >12, where it is stated ; “The 
exjrers aovena^.t for qnVt enjoyment with, 
out any interruption or di tarbanoe by tfcj 
lessor, h's heirs or &90.gDs, even taoagh 

8) 0836 1 M. 4 W. 747; 2 Gale 174: 6 L J , v . > 
hr, 2tt8| 160 E. ft, 686; 46 ft, ft. 476. % ‘ N *' } 
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followed by the words *or by any other 
person or_ persons whomsoever,’ does not 
extend to the unlawful acts of third peisons 
having ro title. The law will never adjndge 
that the leisor covenants against the wrong¬ 
ful atts of etrangers, except where his covenant 
is express to that purpose, for the law itself 
does defenl every man against wrong, and 
therefore, though one warrants land to 
soother expressly (*r covenants for qaiet 
enjoyment generally) yet he does not defend 
against tortious entries.’* 

The learned Pleader for the appellant 
referred to a passage in Redman that the 
landlord is allowed to come in, in order 
to show that be has a good title, and to 
maintain the poseescion of the lessee. It 
b not stated, however, that the landlord is 
bound to tome in a luit brought against 
the lessee by a person who has Dnfc a superior 
title, Thtie is also no authority for the 
contention raised on behalf of the appellant 
that where a third party ha9 obtained a 
decree against the lessee the onus is shifted 
on tbe landlord to prove that snsh a third 
party has get no title. 

In the case of Muktar Ahmad v. 
Rani Sunder Foer (4), it was pointed out 
that settion 108, danee (c) of the Transfer of 
Property Act, provided for an implied co- 
venant to the le see to held a lease withrut 
intenuption aid that the clauBe was wide 
erough to include disturbance of poiseision 
by a person with a paramount title. It 
was also observed that even before the 
Transfer of Property Act it was held that, 
in the absence of an express agreement to 
the contrary, a landlord is under an implied 
obligation to indemnify the tenant against 
ouster or disturbance in his possession by 
his own acts or by tbe acts of those who 
claim under or have paramount right to him 
but not against tbe wrongful acts of strangers. 
The same view has been taken of tbe section 
m Shepherd and Brown’d Lotas to sub-section 
(c) of sec ion 108 cf the Transfer of Prop¬ 
erty Act at page 404, 7th Edi.ion. There 
it was pointed out: '“The covenant in the 
ur qualified form followed in the sec ion covers 
the race of the superior landlord, or other 
person claiming by title paramount, exeroieiog 
power of re-entry or otherwiie dispoesessing 
the letBee. But it does not include a case 

(4) 19 Ind. Cas. 815} 17 0. W. N. 960, 



of disturbance by parsons having no lawful 
title or right of entry” We do not think, : 
therefore, that there was any covenant to 
proteot the tenant from parsons having 
no title superior to that of the plaintiff, or 
that tbe deoree obtained against tbe tenant 
shifted on.tbe plaintiff the burden of'proviog * 
that the third party bad no title. In the 
case of Rung Lall Singh v. Lalla Roodur-' 
Pershad (5) tbe learned Judges observed: 
“The defendant scoepted a lease from abd 
was let io possession by the lessors, He 
has not shown in this suit that his lessors 
had no title and that the person who ousted 
him had a title, and he has relied for that 
purpose upon the result of certain suits, one 
of which in no way affects this property 
at all and tbe other in no way affects the 
title of bis lessors who were not parties to - 
it. Therefore, the defence which be attempts 
to raise wholly fails.” The observations 
apply to this case also. It is no doubt 
hard that the defendant who has set-up the 
title of the plaintiff in the suit brought 
against him by the Shahas should have to 
pay rent to them as well as to the plaintiff in 
respect of the 131 b:ghat t[ 

It is not for us, however, to express any. 
opinion as lo what steps should be taken by ( 
the defendant for being relieved from such a,, 
position. Having regaid to the fact that the 
plaintiff was no party to that suit, we maet^ 
bold that tbe decree o* the lower Appellate 
Court ia right. 

The appeal is dism’sied with hall costs 
in this Court. 


B. N. & N. H. 


(5) 17 W. R. 386. 


Appeal dismiued. 
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BOMBAY HIGH COURT. 

Small Oausi Ooo&t Refirinci 

No. 4 of 1922. 

Jane 19, 1922. 

Present;— Sir Lallabhai Shah, Kt., 
Acting Chief Justice, and 
Mr. Justice Crump, 

MANILAL DHARAMSI— Appellaht 

t ersus 

ALLIBHAI CHAGLA— Respondent. 

Teji-mandi contracts— Wagering contracts — Inten- 
tion, 

Teji-mandi contracts cannot be held as wagers on 
account of their apparent nature and characteristics 
alone without any other proof of tho intention of 
the contracting parties. The party who pleads that 
a teji-mandi contract is in the nature of a wager, 
must prove that fact 

Jestiram Jagannath v. Tulsidas Damodhar , 16 Ind. 

Cas. 576; 37 B. 264; 14 Bom. L. R. 617, Ilamchandra 

v,Qangabison t 7 Ind. Cas 665; 12 Bom. L. R 690, 

and Manubhai v. Keshavji, 65 Ind. Cas, 682; 24 Bom. 

L, R. 60, roferred to. 

% 

Reference made by the Third Judge of the 
Presidency Court of Small Causes at Bombay. 

Mr. Kania , for the Appellant. 

Mr. Kanga , Advoeafce General, (with him 
Mr. Petigara), for the Respondent. 

JUDGMENT. 

Sbah, Aora. C.J.—This isa reference from 
the Presidency Small Cause Conrt, Bombay, 
under section 69 of the Presidency Small 
Cause Courts Aet. The question referred to 
us is: Are te\i mandi contracts to bo held 
As being wagers on acsount of their apparent 
nature and characteristics alone without any 
other proof of the intentions of the contract- 
iug parties, or is evidence necessary to 
prove that such contrasts were intended to ba 
wagera ?” 

It appears from the terms of the reference 
that the learnei Judge has felt some doubt 
on the point in view of the practise that is 
ata»ed to be prevalent in the Presidency 
Small Cause Court of treating such contracts 
as wagers without any further proof that 
they are wagera. The learned Jndge was 
of opinion that the practice was not justified 
and that in every case of such contracts as in 
every other oase it must be proved whether 
the contracts were in the nature of wagers, 
that is, whether the common intention of the 
contracting parties at the time of the con¬ 
tract was to deal only in differences and 


under no oiranmatauces to call for or givo 

delivery. 

In the first place, I desire to point oat 
that this is hardly a question of law, or 
usage having the force of law, and I am 
not sure whether the reference could have 
been made. It was not only open to the 
Judge, but I think it was bis duty, to decide, 
according to bis view of the evidence in the 
particular case before him, giving such 
weight as he might have thought proper 
to the practice referred to as obtaining in 
that Court. 

But as the question is referred, I would 
answer the question in the negative, hold¬ 
ing that it is necessary in such contracts as 
in any other contract to prove the oommon 
intention of the parties as a question of fact. 
In my opinion, the mere fact that the contract 
is a teji contract or a mandi contract or a 
tcji-mandi contract with doable option 
makes no difference to this point. It 
may be that if a party desires to prove 
that a particular contract of that des¬ 
cription was a wagering contract, he may 
be able to do so with slight proof; and, under 
the circumstances of any particular case, it 
may be that the Court may be able to decide, 
without much outside evidence, as to whe¬ 
ther that contract was in the nature of a 
wager or not, But to my mind it is essen¬ 
tially a question of fact which must be 
aoswered on the evidence in each case ; and 
the mere fact of its being teji-mandi con¬ 
tract ie not by itsalt sufficient to take it out 
of the ordinary rule that the party, who 1 
pleads that the contract is void as it is in 

the nature of a wager, has to prove that 
fast. 

The practise is probably due to certain 
observations in Jestiram Jagannath v. Tulsi¬ 
das Damodhar (1), and in the earlier oass of 
Bamchandra v. Qangahison (2). The obser- 
vations in Jassiram's case (l) at page 272* 
clearly show to my mind that it is 
really unsafe to lay down any general 
proposition in this matter; and whatever the 
opinion formed by a particular Court on the 
evidence in that particular case may be, the 
only general proposition which, in my opinion, 
can be safely enunciated is that the fact' 
of the contract being p, wager must be proved 

(1) 16 Ind. Caa, 676; 37 B. 264; 14 Bom, L. R G17 
12 7 Ind. Cas. 665; 12 Bom. L. R, 590 . 

•Pago of 37 P~ 
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by, the eviderce in the care on the essential 
point whether the common intention of the 
contracting parlies was to deal only in differ¬ 
ences, It is hardly necessary to refer to any 
authorities on this point. Having regard to 
the nature of these contract!, in my opinion, 
it is neither possible nor desirable to lay 
down BDy general rule that they must be 
presumed to be wagering contracts with* 
cut any proof as to the common intention 
of the sontracting parties. There is a recent 
judgment of Mr, Justice Kincaid in Mar.«6^ai 
v. Reshacji (3), where the Bame view is 
indicated. We do not desire to express any 
opinion on the evidence in this ease, and by 
answering the question referred to us, we do 
not mean to say anything more than this that 
on the evidence in the ease it is for the Court 
to decide whether in this particular case 
the contracts were wagering contract or 
not, 

Costs to be tests in the came and to be 
taxed 08 cn the Original Side. 

Cbgrp, J.—I agree to the answer pro* 
poicd to the question propounded by the 
Court of Small Causes, The difficulty 
that I feel in this matter is that I do 
rot piecisely apprehend what is the point 
of law that is submitted to us. Tbe 
question as framed i6 : "Are agreements 
of ten, and mandi necessarily to be held as 
wagers on acicunt of their nature and 
characteristics alone, or is evidence neces* 

% c 

cary to prove that the contracts were intend' 
ed to be wagers b ’ 

•i 

Now, if it is to be taken that we are asked 
whether as a matter of law such contracts 
are necessarily to be held as wagers, then 
the answer clearly must ba in tbe negative. 
For it is not 6Yen suggested that there is 
any rule of evidence or any other rule of law 
which can be held to exclude evidence aB to 
tbe true nature of suoh contracts. It may 
be that, as a matter of fact, it bas been found 
in practice that a large number of these 
contracts are wagering contracts, but that 
is no ground on which any rule of law can 
be based. All that can be said is that there 
is no legal presumption that a teji or mandi 
con'raofi is a wagering contract and that it 
must bed*alt *i«h as aiy other contract, 
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and that the rules that have been laid down 
for determining whether a contract is a 
wagering contract or not are applicable to 
this case just as much as to other contract!. 
The test is well known. Where it i*b shown 
that a common intention of tbe parties was 
that in no case delivery was to be taken or 
given but that in all cases differences should 
be paid, then tbe parties are wageriog. It is 
impossible to my mind to go beyond that 
and it in effect furnishes the answer to the 
question propounded. 


Answer accordingly. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 4 

of 1921, 

May 17, 1922. 

Present Justice Sir Asuiosh Mookerjee, Kl., 

and Mr. Justice Cuming. 

Srimali ANNAPURNA DEBYA-Dbpemd. 

ait No. 4—Appellant 
versus 

AM1YANATH BANERJEE and other* 

Plaintiff and Defendants Nos. 1—3— 

Bl8PO*DENT8, 

Jurisdiction-Partition , suit for — Title, questions of, 
decision of—Conflicting claims as to shares, deter ini’ 
nation of—Equity and Law, 

All persons who have au interest in the partition 
are proper parties to a partition suit and matters 
in controversy amongst persons so interested in the 
partition must be deoided in the suit, [p, 480, coL 2 .] 

A suit for partition may and does often involve 
the investigation of disputed questions of title; an 
attempt to avoid them can only lead to needless 
multiplicity of litigation, and there is no reason why 
such questions should not bo decided in the course of 
the suit for partition, [p. 485, cols. 1 A 2.J 


(8) Oo 1ml. Cas. C8 ? ; 24 Bolu. L, K. (jO. 
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The Courts iu Iudia, having as they do, juris¬ 
diction to administer both legal and equitable 
remedies, may, in a suit for partition, determine issues 
of title, investigate disputes between different parties 
claiming the same share, and then proceed with 
the partition so as to dispose of the whole con¬ 
troversy between them [p. 4%, col, 2.] , 

Where there is conflicting claim to share iu the 
land under the same right under which partition is 
sought the determination of the conflict is incidental 
to the partition and cannot be avoided before 
partition is directed Such a case does not fall 
within the category of claims utterly hostile where 
each demuuds not a share but the whole, [p. 487, col. 

1-J 

Appeal against the decree of the Subordi¬ 
nate Judge, Second Court, 24.?ergaDnae, 
dated the lSih of December 1920. 

FACTS appear from the judgment, 

Babu Molies Chandra Banerje9 (with him 
Baba Soma i rosad Mookerjee), fer the Appel¬ 
lant,—Tbe defendant No, 4 is the appellant. 
The appeal is directed against tbe preliminary 
deiree in a partition suit. Tbe fasts of the 
ease briefly are these. Tbe properties ba- 
longed to one Girish Chandra who died in 
1S99 l-aving a Will which directed that bis 
properties wonld be taken in four equal shares 
by bis widow, Golapinani, and three sods, 
Haripada, Tarapadaand Hem Chandra. Hari¬ 
pada died in l’dl6 leaving bis widow the 
present appellant, Annapurna. Tarapada and 
his son, Amiya, are defendants Nos. 2 and 1 
respeotively and Hem Chandra is dafendaut 
No, 3. The present suit for parti ion was 
brought by the testator’s widow GcUpmani 
on tbe allegation that Annapurna bad adopt¬ 
ed defendant No, 1, Amiya, and that Anna¬ 
purna’s share had vested in him. I was 
not originally made a party defendant but 
I was proposed to ast as guardian ad litem 
of Amiya. On my objection, 1 was ordered 
to be joined as defendant on 28th JaDnary 
1920 and Amiya’s fath er W8S ordered to 
act as guardian on 8th March 920. 1 filed 
a written statement dei ying the allegation 
that 1 bad adopted Amiya as my sou. An 
issue was framed to that effect. The 
learned Subordinate Judge held on 1st Sep¬ 
tember 1920 that the question of the validity 
of. the adoption need not be determined iu 
this suit and passed tbe prelim nary deoree 
on lSsh Deoember l»fc0 directing that 
Amiya and myself might represent Hari- 
pada’a fourth share without prejudice to 
our respective skims. 1 submit the learned 
Judge has orred by not deciding the question 


t •• • • I 

of the validity of adoption. There can be 
no perfest deiree unless tbe present - title'to 
tbe share is determind. 

Babu Dwarka Nath Chakravartty (with hnu 
Baba Barenira Nath Hookerjee), for the Plaint¬ 
iff—Respondent, Babu Kihitish Chandra 
Ghakravartty , for Defendants Nos, 1 and 2 
Respondents and Babu Brij Mohan Mazumlar, 
for Defendant No, 3 Respondent), for the 
Respondents.—I submit tbe question, as has 
been rightly held by tbe Court below, need not 
be gone into in a partition suit It is quite a 
different matter and soncerns only defendants 
Nos, 1 and 4 which sould be decided in a 
future suit. All tbe parties to tbe suit are not - 
interested in the question. The question is 
exclusively confined to Haripada’s fourth 
share. It will, therefore, cause grave incon¬ 
venience to the other parties which will 
amount to harassment. I submit on princi. 
pie i he decree of the Sub Judge is right. ‘ 

Babu Mohet Bharnlra Bawrjee replied in 
brief. 

JUDGMENT.—This is an appeal by the 
fourth defendant in a suit for partition of 
joint family properiies. •' Girish Chandra • 
Banerjee, the founder of the family, is 
alleged to have made a testamentary 1 
disposition ou the 24th November 1899, 
shortly before his death. He left, as his 
survivors, his widow, Golapmani, and 
three sons, Haripada, Tarapada and Hem 
Chandra. He directed that his properties 
should be taken in four equal shares by his 
widow and hia three sons, sabjejt to the 
reservation that his widow would not b 9 - 
competent to sell or make a gift of her one* 
fourth share, The eldest son, Haripada, 
died ou the 19th June 1916, leaving a 
widow, Annapurna, and three daughters. 
The second son, Tarapada, has a son Amiya. 
Ou the 2nd Aogast 19 9, Golapmani, the 
widow of the testator, instituted tha present 
suit for partition of the estate left by her 
husband, She alleged that her daughter-io- 
law, Annapurna, had taken in adoption her 
grandson, Amiya, with the consequence 
that the share in the family estate which 
had devolved on Annapurna as the widow 
of Haripada had become vested in Amiya. 
CoLS9qaently, on this hypothesis, the persona 
interested iu the joint estate, biaides herself, 
were her sous Tarapada and Hem Uhaudrr, 
and her grandson Amiya; these three were 
accordingly joined as defendants. The re- 
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latiomhip of the members of the family will 
be dear from tbe following pedigree: 

. GRISH CHANDRA BANERTEE (died 1899) 

Widow Golapmani, Plaintiff, 


■/ i 

Haripada (died Tarapada 

19th June 1916) defendant No. 2. 
W. Annapurna | 

defendant No. 4. Amiya 

| defendant No, 1, 

Daughters. 


Hem Chandra 
defendant No. 3, 


• * 

1 be plaintiff proposed that her daughter in¬ 
law, Annapurna, might be appointed guardian 
ad litem of the alleged adopted god, Amiya, 
and the neuel notices were served accordingly. 
Annapurna then appeared and intimated to 
the Court on the 27ib December 1919 that ehe 
herself was a oo*owner in tbe joint estate 
as tbe widow of her husband, Haripada, 
who bad beiome entitled to a fourth share 
under the testamentary disposition of his 
father. The Court thereupon directed on 
tbe 28th January 1920, that Annapurna be 
made a defendant. This was followed by 
an order on tbe > 8th March 1920, that 
Tarapada, the father of Amiya, bs appointed 
guardian ad litem of the infant. Written 
statements were filed in due aourie and 
meases were framed. As Annapurna re¬ 
pudiated the alleged adoption of Amiya, 
an issue was framed, whether the first 
defendant, Amiya Nath Baner.jee, was tbe 
validly adopted eon of Baripada Banerjee, 
On the 1st September 1920, the Subordinate 
Judge held that the question of tbe validity of 
the adoption need not be determined in this 
suit, and that tbe partition might be effected, 
if the first aud fourth defendants, namely, 
Amiya and his alleged adoptive mother 
Annapurna, both represented tbe share of 
Haripada either jointly or separately as tbey 
liked. On the 18th Deiember, i920, the 
Subordinate Judge made a preliminary decree 
whereby it was declared that the plaintiff 
had a fourth share, tbe Beaond Bnd third 
defendants a fourth share eash, and tbe heir 
or representative of Haripada the remaining 
fourth share. He further directed that, for 
the present and for the purpose of this soit, 
tho first and fourth defendants might repre¬ 
sent this last mentioned share without 
'prejudice to tbeT respeitive slaims. The 
fourth defendant,. Annapurna, has appealed 
againet tbie dstree and baa argued thattho 


« 

question of the alleged adoption, raised in 
the first issue, 6honld be decided' before 1 
the preliminary deiree for partition is made. 
We are of opinion that this sontention mn9t 
prevail. 

In a suit for partition, it is incumbent 
upon the Court, before the preliminary deiree, 
19 made, to determine whether the properties 
ioflnded in the suit are the joint properties, 
as alleged, of the parties to tbe litigation, 
In tbe ease before us, by virtue of the testa¬ 
mentary disposition of the admitted owner, 
the estate vested in his widow and his three 
sons, in equal shares. Upon the death of the 
eldest sen, tbe share vested in him devolved- 
on his widow. The plaintiff oame into Court 
on the allegation that the share whiih had 
so devolved on the widow of the eldest eon 
of the testator, had baen divested as the 
result of a valid adoption made by her and 
had passed on to a grandson of the testator. 
It was cn this assertion that the plaintiff 
did not originally bring before the Court 
the widow of the eldest son, who would, 
prima facie and bat for the alleged adoption 
by her, be a co-owner in the joint estate. 
She intervened at the earliest possible 


opportunity aod was rightly joined as a 
defendant claiming a share in tbe joint 
estate. In these liroumstanC'S, it n 
plain that before the partition ia effected, 
the question of the present title to the share 
suoieseively vested in the eldest eon aod hit} 
widow phnuld be investigated and determined. 
Tbe argument on behalf of the respondents, 
who objeoted to this enqii'yi proceeded 
on tbe erroneous assumption that a quesfcipn 
•annofc be raised and tried in a partition 
suit unless its solution interests eaab 
of the parties to the litigation. Neither 
authority nor principle has been invoked by 
the respondents in support of this narrow 
and restricted view of the scope of a partition 
suit pnt forward on their behalf. In suds 
for partition, questions may and do frejuantly 
arise which interest only same of the parties. 


o take one illustration. There may be no 
ispate as to the extent of tbe ehare claimed 
7 the plaintiff, while there may be aserinus 
mtroversy as to the respective shares of tbe ; 
efendants inter it. One of the defendants 
,ay allege, for instance, that be bad acquired 
partiiular share as the preferential h 0ic 
i a deceased member of the family; 
ifsj an ob 3 qare question of fact or adimsali s 
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question.of law. Or, ft? a in, a defendant may 
allege that be has acquired title to a share 
either of the entire estate or of one or more 
of the properties - comprised therein, 
under a deed executed by another member; 
this may conceivably involve an enquiry into 
questions- of fac^ and law nob eisy to 
solve. To take another illustration. It 
frequently happens that, in joint families 
properties s^and in the naors of female 
members. In a sait for partition of the 
family estate, the plaintiff may inolude stub 
properties and join the ladies as defendants 
so that they may be bound by the result 
of the litigation ; if they oontend that the 
properties belong to them personally, the 
mattef must be investigated and decided. 
To take a third illustration. Som3 of the 
properties in suoh a suit may be claimed as 
self-acquisitions by one or other of 
the members and all the members 
may not be agreed as to their true 
character; this may render neoessary 
the determination of questions of title 
involving protracted enquiry. The substance 
of the nutter is that a suit for partition 
may and doe3 often involve the investig¬ 
ation of disputed questions of title and an 
attempt to avoid them can only lead to 
nesdless multiplicity of litigation. We 
do not feel pressed by the contention that 
if this view be adopted, grave ioconveni* 
etioa may be aaused to some of the parties, 
a^ they will have to be present daring the 
discussion of questions whieh speiially affect 
others alone. But, as pointed out in Umalai 
Mangeshrao v. Vithal Vasudeo fikettx (l) aod 
Ramend'a Nath Rap v. f ro en Ira Nath Dus 
(2), the Jourfc has ample authority to direat 
the sociessive trial of the issups separately 
affeating different defendants and evea to 
reiord interloaatory judgment! thereon to be 
made the basis of the final judgment at the 
aonclusion cf the trial of the whole case. The 
ease now before an is, however, free from saah 
diffianlty, for, so far as we aan gather from 
what has happened before u*, the trial of the 
question of the alleged adoption is not 
likely to embarrass even parties other than 
the first and fourth defendants. The fir*t, 
eeaond and third defendants h ave plaii ly 

6 mV t* 2 o a8 ’ I2 °‘ 33 B ' 293; 11 Bora - L ' R • 3l; 

J 2 ' 4 . 1 45 C. Ill- 21 C. W. N. 794; 

il U u. J. loo. 


indicated their preference for the plaintiff 
rather than for the fourth defendant; and 
there can be little doubt that they are all 
kesnly interested in the determination; of 
the question, whether the fourth defendant 
has been effectively divested of the one- 
fourth share which originally belonged to 
her husband. , 

If the matter is examined a? one of prin¬ 
ciple, we cannot discover any snbitantial 
reason, why disputed questions of title 
should not ba decided in the course of a suit 
for partition of joint properties, when we have 
nob two sets of Courts with distinct juris¬ 
dictions like those exercised by Courts 
of Law and Courts of Equity. No doubt, 
Courts of Equity, in assuming jurisdiction 
of the tubject of partition, disclaimed the 
authority to determine doubtfal questions 
in regard to the legal title. A refined dis¬ 
tinction was sometimes made between a 
doubtful and a disputed title, and the 
question was railed whether the mere f*ot 
that the defendant disputed the title of 
the complainant was sufficient to onsfc 
the Court of Chancery of its juristic- 
ton. There are cases in the books where 

the broad proposition is asserted that who¬ 
ever the title of the complainant is disputed 
or suspicious, equity will not proceed with 
the partition, until the dispute has been 
settled at law: Slade v. Harlow (3), Bolton v. 
Baton (4), Potter v. Waller (5), Rochester 
(Corporation of) v. Lee (6), Moore v. Kempston 
(7), Burt v. Rellyar (8). This view 
has not, however, always commended 
itself to the Courts, which have some¬ 
time drawn a distinction between a disputed 
and a suspicious title and have maintained 
that b ire denial d es not necessitate a reference 
to the legal tribunals, in other words, equity 
has ju'iidition to determine whether the 
title is free from suspicion and to proceed 
whenever in its judgment the title is clear 
Lticat v. King (9), Ooerton v. Wool folk (10)* 

(3) (1969) 7 Eq. 296; 33 L. J. Oh. 309; 20 L. T 10- 
17 W. P.360. ,lU ’ 

(4> (.868) 7 Eq. 29*n: 19 L. T. 298. 

r (*U1848) 2 De G. & Sm. 410; 04 E. R. 183; 79 E, 

(6) (1819) 1 Mac. & G. 467. 16 L. J. Oh. 97- 41 £ 

B. 1346. 

17) (I k 70) 18 W. R. 803. 

(8) (1872) 14 Eq. 160; 4 \ L. J. Ch. 430; 20 L T fl*> 

(9) (1864) 10 N. .T. Eq. 280. ' ’ 83 ° ? 

P9) (1338) 0 Dana. 371. 
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In the case last mentioned, it was emphasised 
that if a bare denial of the title authorises 
the dismissal of the B11, tha equitable 
ja?i^dietfon is placed at the mercy of every 
profligate or uuconscientions defendant and 
renders the Court the mere min : sterial 
agent to tarry into effect the wishes of parties 
in cases where there were no matters of 
•rn*roverfy between them” Apart from 
this, whenever a Court of Equity determines 
that there are serious disputes in regard to 
the legal title, it will not proceed until 
those doubts have been judicially determined 
ard removed, and, for this purpose, will s*ay 
the suit for a reasonable time with liberty, 
to the plaintiff to b*ing such action, as he 
might be advised, to establish his title; 
Giffard v. William* (11), Tr e same principle 
has been adopted where the defendants 
set up cm Aiding tides between them 
Belves, while the title of the complainant was 
clear; Fhelps v. Green (J z). But where 
the Courts whioh exercie e jurisdiction over 
partition matters are entrusted with more 
ample powers than a Court of Equity, no 
necessity exists for referring questions of 
title for trial by some other tribunal. This ; 
was pointed out by the Supreme Court of 
the United States in Parker v. Kane (13), 
Campbell, J., observed that it was nut 
necessary to lake the opinion of a Court 
of Law or to stay proceedings in the parti¬ 
tion suit until an action of law bad been 
tried to determine the legal title where the 
powers of the Courts of Law ard of Equity 
were exercised by the same pen on;; if between 
the parties to the aition for partition, die* 
putes exist as to their rights or interests 
in any respect, such disputes be litigated 
ard determined in eucb actioo. This view 
has been elaborated in later decisions, ore 
of which, Boca v. Anaya (14), reviews tie 
history of the law on tbe £ubject;eee also 
Street v. Benner (15), Weston v, Stoddard (16) 
aid Griffith?. Griffith (17). Freeman on 

<11) (1870) 6 Ch. App. 546; 39 L. J. Ch. 7S5; 21 L. T. 

675: 18 W. R. 776. 

(12) 3 John. (Ch) 206. 

(13) (1869: 22 Howard 1:16 law. Ed. 286. 

<14) (1608 14 N. M. 862; 94 Pac. 1017; 20 Ann. 

Ciis, 77. 

(16) (1884- 20 Fla. 714. 

(161 (1893) 137 N. Y 12*: 20 L. R. A 624 at p 629; 

33 Am. St. Rep. 607 at p. 700. 

(17) (1910/ 69 Fla. 612: 2.1 Ann. Cas. 24 ; 16 Enc. 
Pi. & Pr. 777 at p. 780; If8 Am St. Rep. KP;52South. 
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Oo-tenanoy, Chapter XXfV; Knapnon Parti* 
tion, page 137. There is obviously ranch 
force in tbe oh'erva f i"n nf Pop", J. in 
Boca v. Anaya (14): “We a*e unable to eee 
tbe hardship of a system which necessitates 
tbe settlement of all questions affecting a 
given piece of land in one suit, instead of 
remanding them to be settled h> a series of 
suits. On the contra* y, we deem it tending 
to that despa<oh and eomomy in the settle¬ 
ment of legal differences which is the de¬ 
sideratum of jurisprudence. It is a modern 
response to the anoint aupeal, interest 
republics tit sit finis litinm .” Tbe essence 
of the matter is that tbe Court, whioh is 
one of genera] jurisdiction administerirg both 
legal and equitable remote*, may deter¬ 
mine issnes of title, investigate dispntec 
between different pirt'es oLimfng the name 
share, and then prooeed with the partition 
so as to dispose of the whole controversy 
between them. In ftrntb, the limitations 
attending proceedings in partition are con¬ 
stantly weakening, and the tendency to do 
fall and complete justice to the parties in 
one action, ic becoming irresitftible; see 

Judicature Act, 1873, section 24 <7 j . Qledhill 
v. Hunter 08>, W tie v. 1 ingley 09), Mayfair 
Propety Oo. v t Johnston (20). Some of the 
Courts of general jurisdiction in the United 
States have, indeed, gone so far as to hold 
that a person claiming to be interested in the 
entire premises by title paramount may in¬ 
tervene in a suit for partition. It is net 
nesessary for our present purpose to main* 
tain this position, for, apart from the question 
whether all persons having an interest in tbe 
lard are proper parties, it is sufficient to hold 
that all persons who have an interest in tbe 
partition are proper parties, and matters in 
controversy amongst persons so interested 
in the partition mutt be deo ded in tbe su t. 
We need not diesuis whether an adverse 
claimant, who hss to community of interest 
with tbe parties to tbe eait, ie in no view a 
co-tenant with them buts'andsout on his own 
independent right and denies all right in bis 
adversaries can be drawn into a partition 
suit for decision of tbe qu c stion of title 

(18) (1880) 14 Ch. D. 492; 49 L. J. Ch, 83 P; 42 L. 
T. 39 ', 28 W. 3. f30. w 

l 9) v.882; 2l Ch.D.o74j 6i L. J, Ch. 651;80 W. 

R 698, ^ „ „ ol 

(20) (1694) 1 Ch. 608* 63 L. J. Oh. 899; 8 R. 781l 

70 L T- 485. 
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paramount. Bat, in any view, the principle 
appears to na to be undoubtedly sound that 
where there is corflisting alaim to share in 
the land under the same right under woioh 
part linn is sought the determination of the 
•onflict is insidental to the partition and aan- 
not be avoided before partition is direct 
ed. Suoh a «ase d*e3 not fall within the 
category of ibims utteily hostile whare 
eaah demands not a share bit the whob. 

Our sonclasion is that the * preliminary 
decree made by the Sub'rdina'e Judge 
without desieion of the controverted title 
to a feu th share cinnot be supported. 
The appeal mutt sonsequently be allowed, 
the preliminary deiree set aside, and the 
sase remanded to the Saber3inate Judge 
to be re tried in acsordanse with law, after 
determination of the question of the validity 
of the alleged adoption. The respondents must 
pay the sppellant her ousts in this Court. 
We assess the bearing fee at fifteen gold 
mohun. The co.-ds in the Court below will 
be costs in the aause. 

Under sestion 13 of the Court Fees Ast 
we direst that the Court-fees paid on the 
memorandum of appeal be retarned to the 
appellant. 

b. N. & N. H. 

Appeal allowe J. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 188 op 1920. 

February 20, 1922. 

Present'.— Sir Norman Maoleod, Kr., 
Chief JuBtite, and Mr. Justice Coyajee, 
Tii TALUKDARI SETTLEMENT 
OFFICER— Plaintiff—Appellant 

versus 

AKUJl ABHRAM MUSE and others — 

DrpiNDANTS—R e*POW LENTS. 

Qujrat Talukdars Act (Bom. Act Yl of 1888;, a. 29 B 
-Notification by TaluUari Settlement O'Ticer- 
Claimn, submission of—Claim already known , whether 
must also be submitted. 

Upon the issue of a Notification under section 29B 

° f th6 A« jrat Talukdar8 Act by a Talukdari Settle- 
munt Officer, as Managiag Officer of a Talukdari 


estate, every person who has a claim against the 
estate must giro a notice in writing of suoh claim. 
The fact that such officer is otherwise aware of a 
olaim -in this case a mortgage - would not save the 
claimant from the consequences of the failure to 
give the notice required [p. 488, ool. 2; p. 489, ool 1.] 

Shankerbhai v Raisingji, 42 Ind. Has. 908; 19 Bom. 
L. R. 865 and Purushottam v Rajbai ,4 Ind. Ca 9 . 839j 
11 Bom. L. R. 1358; 34 B, 142, referred to. 

First appeal from the decision of the 
District Jadge at Broash, ia Suit No. 3 of 
1917. 

Mr. 0, N. Thakor, for the Appellant. 

Mr. N. K. Mehti, for Raspondents 
Noe. 1, 2, 3,6, 7 and 10, 

Mr. Dhirajlil Thakore , (with him Mr, R . J. 
Thikor I, for Respondents Nos. 8 and 9, 

JUDGMENT.—The suit was filed by the 
plaintiff as Talukdari Settlement Offioar and 
manager of the estate of Naharsangji 
Mebramaneiogji, tha Taakor Saheb of 
Dehevan, to get possession of sertain survey 
numbers alleged to belong to the Talukdari 
estate, The sait property had been mort¬ 
gaged in 1859 by the then talukdar to 
the predecessors iu-litle of defendants Noa. 
1 to 7. It sesms that they partitioned 
amongsb themselves the sail property, and 
dealt with the suit property as if they 
were owners, ezeautiug various mortgage- 
deeds betwepn 1895 and 1906 whish 
resulted in 16 asres and 24} gunthas 
becoming mortgaged to defendants Nos. 8,9 
and 10, while 1 acre and 12} gunthai of 
the suit property remaining io possession 
of the second defendant. The Judge found 
that defendants Nos. 8 to 10 had been in 
pcsseasion for more than twelve years 
after the lands had been mortgaged to 
them, although there S6enn to be an error 
with regard to the mortgage of 1903 
which was less than twelve years before 
suit. As the defendants Nos. 1 to 7, 
mortgagees of the talukdars t represented 
that they were owners, defendants Nos. 8 
to 10 were entitled to rely upon that 
representation for the purposes of Art. 
134 of the Sesond Schedule to the Indian 
Limitation Ast. The rights of defendants 
Nos. 8 to *0, to whom defendants Nos. 1 
to 7 executed mortgage*, would be establish, 
ed after twelve years as against the 
talukdar , and if he wished to redeem and 

recover possession of the properties, he 

would hive to pay defendants Nos. 8 to 
1U the amount due on the raortg^s with 

regard to whish they had b^n it, poa^s- 
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sibn for more than 'twelve years. The 
Judge fbnnd that the pUintifl’a claim to 
get, possession from defendants Nob. 8 to 10 
was bad -for misjoinder of oanse9 of astioD, 
and dismissed the suit with regard to 
those defendants. The only result of 
that would be that the plaintiff will have 
to file another suit against those defend* 
ants to recover possession. Bu f , in onr 
opinion, the Judge’s decision was wrong. 
There is no reason why the plaintiff should 
not join defendants Nos. 8 to 10 in a suit 
against defendants Nos. 1 to 7; As he was 
endeavouring to get possession of all the 
suit properties, and the only result of 
defendants Nob. 8 to 10 establishing their 
claims under Art, 134. would be that 
the plaintiff, in order to get poseeisicn of 
the lands mortgaged to them, wonld have 
to pay the amoant due on the mortgages 
executed by defendants Nos. 1 to 7, there 
ic no reason why all those questions should 
not have been decided in one suit. 

[ Then the Judge has allowed the plaintiff 
to redeem the plaint lands remaini >g in 
possession of defendant No. 2 on payment 
of Rs, 95 within six months. 

The plaintiff appeals against that part of 
the decree on the groand that he issued 
notice under section 29B of the Gujrat 
Talukdars Act, and no answer to the notioe 
was received within six months allowed by 
that section. The Judge lays: 

“in so far as defendants Nos. 1 to 7 are 
concerned, it ic clear that during the lifetime 
of the father of the plaintiff the estate was 
in the hands of the Talakdari Settlement 
Officer. He had cent for the origioal mort¬ 
gage deed and taken a copy of the deed. 
He became aware of the claim. It was not 
necessary for defendants Nos. 1 to 7 to have 
put in a cUim agaio. Considering these 
circumstances I am of opinion that the 
seotion is not appiicible to the facts of the 
present case.” 

. That decision disregards the decision of 
this Court in Shankerbhii v. Raisingji (1) in 
which the plaintiff resisted the right of the 
Talakdari Settlement Officer to serve him 
with a notice under lections ‘20 i and 791 of 
the Bombay Lind Ravanus Code on the 
gro und that he wa9 a mortgagee, and had 


represented to the Talakdari Settlement 
Officer that he was a mortgagee before 
section 29B had baea added to Bombay 
Act VI of 1888 but the Omrt held that 
the representation by the pliintiff that i hs 
was a mortgagee was not a notici dm*- 
plying with the provisions of Sechin 29B, 
wbici was not in exiiteooe at tbit ftim<, and 
that as be bad not answered to the notice• 
issued under section 29B of the liter date, 
his claim coaid not be considered. 

We may also refer to Purushottam ?« 
Bajbai (2) where it was decided that 
although a decree had■„> been passed against 
a taluhdar , which was being executed 
bdfore section 29B was enacted, still notice 
of the claim was necessary after the Notifi¬ 
cation under section 29B had been issued; 
and the only question was whether the* 
two written applications for the exeoutio*- 
of the deir3e made after the Notification 
were sufficient notiies in .writing, of the 
plaintiff’s.claim. It must be inferred from 
that judgment that notioss were required* 
after the Notification in spite of the fact 
that a decree passed against the hlukdar was 
being executed. 

Therefore, it would appear that although 
the plaintiff had knowledge of the original 
mortgage>deed of 1859, those who were 
desirous of claiming under that deed were 
bonnd to give notice in writing of their 
•(aim after the Notification under section 
29B was issued. 

With regard to defendant No. 2, no snob 
notice was given by him, and, therefore, 
the plaintiff was entitled to possession of 
that part of the suit property whiob is in 
his possession withont payment. 

With regard to that portion of the. cuit 
property which is in possession of defend¬ 
ants Nos. 8 to 10, it has been argued that 
they had no knowledge that the property 
was taluhdari property, and that, therefore, 
they coaid not have been expected to give 
notice of their claim when the notification 
was issued under seotion 29 B. But section 
29B (2) especially provides for euih a case 
“where the Managing Officer is catisfie 
that ftDy ela«mant was unable to comply 

with the no'ice published under sao seitio® 
(lj, he iray allow his claim to be 8ubmitt<(tr 

> 

, (2) 4 Ind, Cas. 88% II Bom. L, B. 1358* 34 B. 14* 


;(!} 42 Ind. Cft«. ©08i 19 Bom. LcB. 866. 
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At any time after tbe date of tbe expiry of 
the period fixed therein bat eoy suab claim 
shall, notwithstanding aoy law, contract, 
decree or award to the contrary, tease to 
tarry interest from tbe date of tbe expiry 
of Bath period until submission,” and even if 
the Mam-g^ng Officer is not satisfied tfcafc 
tbe claimant was enable to toroply with tbe 
notite, and decides that hit claim has been 
duly discharged it would be still ooen frr 
him to claim in a suit to ask for a d.Ysion 
of tbe Court , that be was unable to comply 
with tbe notice, and if tbe Court is satisfi¬ 
ed that tbe claimant bad sufficient renon 
for not being aware that tbe property, 
against which be had a claim, was taluk- 
dan property, then we have no doubt that 
tbe Ccurt would allow the claim. Bat in 
this case defendants Nos. 8 to 10 were 
cerved with notice so far baik as 1912. 
They were board then to give notice of 
their claim against tbe property to tbe 
plaintiff, and to ask him to give a decision 
under reoticn 29B (2). It is far tro late 
now to ask this Court iu appeal to bold 
that they were unable to comply with the 
notice published under sub section (1) in 

IS 05. 

Tbe result muit be that tbe appeal 
cuiceeds and that tbe plaintiff is entitled 
to recover the snit property from the defend* 
acts in poaseseion with costa throughout. 

M, H, 

Appeal allowed. 


CALCUTTA HIGH COURT. 
AfFiALVRou Appkllatb Diesis No. 1 *33 

or 1 919. 

February 22, 1922. 

Present’.- Mr. Justice Ne wbould and 
Mr. Juslioe Panton. 

BADARUDUIN MUNHl—D ivesdawi 

—APMLUhT 
tertut 

8 ARAPADDIN BEPaRI a IP OTHIR*— 

PlAUTIFFS AND OThlKB —fro forma D j FXNDASTS 

— RlflPO DBNT8. 

Bengal Tenancy Act (Vlll of I8S5 J, s. IWA- 
Publication of Record of Rights—Declaratory suit—Dii . 


missal—Cause of action—Final publication of Record 
—Fresh causa of action--Limitation—Limitation Act 
(IX of 1908;, Sch. 1, Art, 120, 

Tbe plaintiffs brought a suit on the 1st June 917 
for declaration that they had laiyati title in certain 
land and that they were not under-raiyats under the 
defendant as recorded in the Keoord of Rights which 
had been finally published in the Bengali year i s20. 
During the preparation of the Record of Rights a 
dispute between the plaintiffs and the defendant as 
to the status of the former had been decided on the 
2nd July 1908. The defendant contended that limi¬ 
tation commenced to run from tho decision of the 
dispute and, consequently, the suit was barred by the 
sis years’ rule of limitation contained in Art. 120 
of the First Sohedule to the Limitation Act: 

Held, that the suit was within time, for under 
section 111 A of the Bengal Tenancy Act the plaint¬ 
iffs had a statutory cause of action whioh arose on 
the date of the final publication of the Record of 
Rights, [p, 490, col. ).] 

Appeal against tbe deoree of tbe Additional 
Sabordioate Judge, Faridpur, dated tbe 
2ctb of Ju'y 1919, reversing the decree of 
the Munsif, Fourth Court at Madaripur, 
dated the 26th of N ovember 1918. 

FACTS appear from the jadgment. 

Baba Atindra Nath Muheriee for Mr. If. A, 
K. Fatl-uUBaq , for tbe Appellant. -Tbe 
question to be considered iu this ease is one of 
limitation. 1 bag to submit that limitation 
should run not from the final pnblicationof the 
Reiord of Rights but from tbe date of the 
order. I rely on six years’ limitation from 
the date of tbe order and so Art. A 20 of 
Schedule I of the Limitation Aat, the suit is 
barred as more than six years have elapsed 
since tbe date of the decision of the dispute. I 
submit that the right to sue began on 2nd 
July 1908 and so the suit is barred being 
more than six years. Prasticallp tbe whole 
matter was desided by the order of 2nd 
Jaly 1908 determining that they are my 
under* raiyats. 

Baba Atitaranjan Qhose , for the Respondents, 
not sailed upon. 

JUDGMENT. —Tbe only point that baa 
been argued io this appeal is tbe point of 
limitation. The plaintiffs broaght this suit 
for declaration that they had raiyati title 
in sertain land and that they were not under- 
raiyati under tbe defendant as reoorded in 
the fioally published Resord of Righta. I& 
appears that during the preparation of tbe 
Reo.rd of Rights there was a dispute 
between tbe plaintiffs and the defendant aa 
to the status of the former and that it wad 
deaided on the 2nd July 1903. the Record 
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of Rights was finally published some time 
in the Bengali year 1320. The suit was 
instituted on the 1st June 1917. The period 
of limitation admittedly is six years under 
Article 120 of the First Sshednle of the 
Limitation Aat. Consequently, if limitation 
commented to run from the decision of the 
dispote the salt is barred, but if it oDmmeDted 
from the final publication of the Recotd 
of Rights the suit is within time. 
We thiok that the decision of the learned 
Subordinate Judge on this point is correit. 
As tbe plaintiffs are in posse' sion of the 
property, either of these events would g ve 
them a sanse of action, and also 
aeation 111 A of the Bengal Teuanay 
Act gives them the right to institute a 
declaratory suit of tbe nature they have 
brought on tbe publiiatiou of the Reiord of 
Right?, or, in other words, they had a statu¬ 
tory cause of action which arose on the date 
of tbe final publication. Tbe view we take 
is similar to tbe view taken by a Divisional 
Bench of the Patna High Court in tbe caoe 
of Latafat Russiin v. Kumar Kaliker 
Nand Singh. 

Tbe appeal is dismissed with costs. 

D. N. 

Appeal dismissed. 

(1) 45 Ind. Caa. 432; 3 P. L. J. 361; 4 P. L. W. 303; 
(1918) Pat 225. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 640 oi 1921. 

Marsh 7, 19*2. 

Present ;—Mr, Justise Coyajee. 

MARI DODDATAMMA MaRKUNDI— 
Defendant—Appillaj.t 
versus 

SANTAYA RAMKRISHNA PAI— 
Plaintiff—Respondent. 

Specific Relief Act (l of 1877J, 9* 66, (l) S. 9, 

object of— Decree J or restoration of possession —Saif by 
person in possession to restrain execution. 

The object of section 9 of the Specific Belief Act 
is to discourage people from taking the law into 
their own hands, however good their title may be. It 
provides a summary and speedy remedy through the 
medium of a Civil Court for tho restoration of 
possession to a party dispoflpesaed by another leaving 


them to fight out the question of their respective title 
by a regular suit if necessary, [p 49J, col. i.] 

Krishnarav Yashvant v. Vcuudev Apaji Qhotflcar, 
8 B. 87 at p. 37fij 4 Ind. Deo in. s 62t and T Vali 
Ahmad Khanv Ajudhia Randu, *3 A. 637 at p 662; 
A- W. N >1891 196; 7 Ind Dec (it s.) 340, followed! 

Dhuronidhur Sen r. Agra Banle, Ltd , 4 O. 880 at p. 
3 Q 6; 3 O. L. fi. 421; 2 Ind. Dec. n. s. 241, dig* 
tinguiahed. 

Where a person obtains a deoree for restoration 
of possession of land under section 9 of the Specific 
Belief Act, the person against whom it is passed and 
who is in possession of the land, can institute a suit 
to establish his title to the land and obtain an 
injunction to restrain the decree-holder from dis- 
possessing him by enforcing his decree, notwith. 
standing the provisions of section 66, clause b) of 
the same Act [p. 491, col. 4.1 

Second appeal from the decision of the Dis¬ 
trict Judge, Kanara, ito Appeal No 151 of 
ly2u, tcnfirmiDg the decree passed by the* 
Subordinate Judge at Kumta, in Civil 8ait 
No. 284 of 1919. 

Mr. Y. N. Nadkami, for the Appellant. 

Mr. O.P. Murdeshwar, for tbe Respondent. 

JUDGMENT.—Tbe respondent being in 
possession of tertain lands instituted tbe suit 
which has given rise to this appeal, to seek an 
injunction to restrain the appellant from 
dispossessing him by enforoing the decree 
passed in Snit No. V93of 19.7. He farther 
asked to be restored to possession if daring 
the pendeney 6i this suit he is so dispofssssed. 
The. facts which have nesessitated tlese pro¬ 
ceedings are ad follows : — 

In or about Marsh 1915 the respondent' 
put the appellant in possession of the suit 
lands under aOhalgeni agreement. Id 1917 
the respondent obtained a desree in the Court 
of the MamUtdar at Kumta in pcssessory 
Suit No. 3 of 1917 and to k possession wbish 
he hes retained ever einoe. The appellant 
then brought. Suit No. 293 of 1917 in the 
Court of the Subordinate Judge of Kai»ta 
for restoration of possession, under eestion 9 
of the Spesifie Relief Ast, 1877. He obtain¬ 
ed a desree in his favour, but before he 
sould execute it the respondent instituted 
the present suit to establish his title to the 
lands and to ohtain an injunstion as stated 
above. 

$ 

Tbe lower Courts agree in bolding that 
the respondent, has established hU title to tbe 
said lands. The dcc.ee passed by the Trial 
Court, whish has been affirmed by the Distrift 
Court, is in these terms: 

“ Plaintiff is entitled to sontinue to be in 
possession of the suit land, Defendant is 
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permanently res'riined from obstructing the 
plaintiff's possession of the land on the 
strength of the decree in Civil Suit No 293 
of 1917. The decree ia inoperative and in- 
•apable of execution to that extent by virtue 
of this Older,” 

. It bae been urged in this second appeal 
that tbie decree offends against the provisione 
of section 56, ilanse (b\ of the SpetiGs 
Rflief Act, Now, the decree pas.ied in Suit 
No. 293 cf 1917 was olearly one soiteraolated 
by section 9 cf that Act. The objeofcof that 
sestion is to disecursge people from takng 
the law into their own band*, ho »ever giod 
thfir title may be. [ Krishnarav Yaihvant v. 
Voiudsv Apaji Qhotikar (I)]. It provides “a 
f mutuary and speedy remedy through the 
medium of tie Civil Court for the restoration 
of popseision to a party dispossessed by 
another, leaving them to Gght out the 
question of their re«n*c'ive titles if they 
are so advised.” Wali Ahmad Shan v, 
Ajuihxa Eandu (2), An order or decree 
parsed under that seotion is not open to 
appeal or to review at the inetame of the 
defeated party; and the etc'.ion exprersly 
provides that nothing son'ained therein shell 
bar ary person from soirgto ts'ablish his 
title to tuch property and to mover po§8ts« 
sion thereof. It was, therefore, compeent to 
the respondent to institute this suit to 
establish his tills to the lands in dispu e; 
and beirg in potation thereof, the only 
farther relief wbioh be iculd seek was an 
injunction to restra ; n the appellant from dis- 
tcibing h.'s pot set sion. The terms cf the 
detree passed by the lower Court are, in iry 
opinion, unobjectionable. 

In suppert cf the appellant’s •onfeotior, 
reliance wae placed cn the following observa¬ 
tions in the judgment of Mark by, J. in 
Phuronidlur ten v. Agra Penh Ltd. (3) : 

But for one Judge to iesue an iDjuDsticn 
against a decree*holder to restrain him from 
ext cuiing the detree of another Judge exeroi?* 
irg cd crainate jurisdiction, upon the ground 
that the proteed Dgs by which tbe decree was 
obtained were altogether ilk gal, ip, as fares 
I am aware, a protcediDg eitnly without 
precedent, and one wbioh it seems t) me very 


\\\ ® B *. 37 J at P 375; 4 Ind. Dec. (s. 3 ) *2\ 

T i n A ' 6 ' 7 at P* 662 ; A. VY. N. (1891) 196; 7 
Ind. Dec. in. 8 ) 3-.0. 

, ' 8> 4O * 380at p. 396; 3 C. L. R, 421; 2 Ind. Deo. 

^N, B, J l 11, 


da n gerouv to introduce. It has already been 
found difficult enough to bring legation in 
this country to a termination, and if we 
were to grant this injunct’on, I am very 
mush afraid that advantage would be taken 
of tbe precedent to prolong litigation very 
mush further.” 

Tbe detree there under consideration was 
not one passed under tbe said spstion 9. 
It is, therefore, not easy to see how the 
above pronouncement sould apply to the facts 
of this ca^e where tb6 respondent is in effect 
seeking that remedy whish n expressly 
all w.d to him ly that enactment. This 
•ase rather tomes within the following 
observations in the same judgment (page 395): 

In same sasfs a suit to reverie the order, 
treating it as a summary order, may he 
brought.” The sole object and purpose of 
the present suit is to obtain a reversal of 
the order made in Suit No. 293 of 1917, treat¬ 
ing it as of a summary nature. 

For these reasons I affirm the detree of 
the lower Court and die miss this appeal with 
costs. 

*. K. Decree confirmed . 


CALCUTTA HIGH COURT. 
Appialc From Oaiginal Decbiis Nos, 137 
op 1918 amd 135 op 1919. 

May 25, 1920. 

Fresent: —Mr. Justice Richardson and 
Mr. Justice Greaves. 

In No. 137 op 1918. 

Kumar BIBENDRA CH NDRA SINGH 
—Defendant No, 1—Appellant 


versus 

MAHAMMAD SOLEMAN— Plaintiff 

— Responding 
In No. 135 of 1919. 
MANMATHA NATH MULLIK— 
Dependant No. 1—Appillant 

versus 


MUHAMMAD SOLEMAN^ Plaintiff 1nd 
iN t ER- D>f*ni A'T No. 2—Respond**™ 

Bengal Land Revenue Sales Act (XI ot 185PJ 8S 2 3 
—Bengal Land Reveunc Sales Act (VII of 1*6$) s \ j 

— Holding , when becomes saleable for arrears —Pro 
mature sale invalid and ultra vires, L * 


uuuu neypQUe Salpfl Anf 
(XI of 185-* and Act V 11 of 1M>8 and of the Boards 
Notification of 6th Ootober 1871, issued under section 
3 of the Act of 1859, in relation to the time at whi I. 
ce:tain holdings become saleable for arrears ia that 



492 


CIP22 


INDIAN OASES, 


BIBENDKA OHANDIA SINGH V. MAHAHMAD SOLI HAN, 


no holding can be sold till after the 2®th June next 
biter the first day of the month following the month 
in whioh tho revenue or rent should have been paid, 
[p. 492, col. 2.1 

Eaji Buksh Ilahi v. Durlav Chandra Kar t 76 Ind. 
Cas. 821; 89 I. A. 177: 39 C. 98 *; 16 C. W N. F42: 23 
M. L. J. 20*! 12 M. L. T. 38F; 1912) M. W. N. 1005: 
14 Bom. L R 1C63; 10 A. L. J. 452; 16 C. L J. 620 
(P. O \ followed. 

Tho date on which the amount of rent or revenue 
is payable depends, primarily, not on general or 
administrative considerations, such as the course of 
business in the Colleotorate, or the mode in which the 
accounts are kept, but on the contract between the 
parties [p. 493. col 1.] 

A kabuliyat , dated the K-th November 1S6? # con¬ 
tained a stipulation that the tenant would pay the 
rent year by year. Under the provisions of Bengal 
Act VII of 1863 the tenancy was sold for arrears of 
revenue of 1914-15 in May 1916: 

Held, that the rent was not in arrear till the 1st 
December 1914, and the Collector was without 
authority to sell before the 2£th June )915, that, 
accordingly, the sale held in May 1915, was invalid 
and ultra vires [p. 493, col, 2.] 

In No. 137 of 1318. 

Apreal against tbe decree of tie Sub¬ 
ordinate Judge, Second Conrt, 24-Pargaca~, 
dated tbe 31st of Jancary 1318, 

Is No. 135 of 1919. 

Appeal against tbe dome of tbe Sub¬ 
ordinate Judge, Second Conrt, 4-Pargarjss, 
dated tbe 31st of January 19 i8, aDd 
transferred to tbe file of this Court by an 
order of tbe Justiie Sir Aeutosh Mookerjee, 
Kfc„ aDd Mr. Justice PantoD. 

TheHon’blefcheAdvocate General, and Babes 
JoQts Chandra Roy , 8arat Chandra Mukher ee, 
Lai Mohan Ohote , and Ncrendra A ath Mustappi , 
for the Appellant. 

Mr. B.Ohakratar ity and Babas Ram Ohandra 
Matumdar and Bi;on Kumar Mukherjee t 
for the Respondent. 

JUDGMENT. 

RiOHABDfOF, J.— The plaintiff in the two 
euits cut of which these appeals arise pur¬ 
chased holding Fo. 20-A in Mahal PaD- 
•hannogrtm in the 24-Parganabs at a sale 
fer arrears of revenue or rent held under 
Act YII of • 868, which incorporates the 
provisions of the Bengal Revenue Sales 
Ait (XI of 1859). The holding is a tennre 
within Aot VII of 1868 and the defendant 
in each suit is an nnder-tenure-holder in 
occupation of lands comprised iu the hold¬ 
ing. Appeal No. 1 35 relates to Suit .io, 20 
of tbe Court, below 'and Appeal No, 137 
to Snit No. 19. 

The bolditg was fold on tbe 17th May 

1915 for an tartar cf Rs t 610 5 and the 


p?i*e paid by tbe plaintiff was R*..8,900 
The suits were brought to vacate the 
urder-ferures of the defendants under 
section 12 of tbe Act of 18 r 8 as incum¬ 
brances imposed upon the tenure after its 
creation or after the time of Settlement. 
The defendants contend in tbe first place 
that tbe pale was invalid inasmuch as 
tbe Cclkc or bad no au<hority order the 
law to tell the tenure when be did, and, 
in tbe second plaee, that tkeir under- 
tenons era within the first of tbe Third 
Exception to section 12 ard, therefore, 
protected. Befcre ns the plea that * tbe 
sf le was brooght abont by collusion between 
the purchaser ard tbe defaulter was in 
effect abandoned. The plaintiff wen in the 
Court below and tbe defendants bave appeal¬ 
ed. 

Tbe point of the first defence is whether 
tbe sale was premature and it turns on 
the application of tbe Privy ConnciTa 
decision in Hoji Buksh Ilahi v. Burin) 
Chandra Kor (l), to the facts of the present 
oa»e. Tbcir Lordships dealt with tbe 
effect of the two Acts and of the Board's 
Notification of 6th October 1871, issued 
under section 3 of tbe Act of ld59, in 
relation to tbe time at which these holdings 
in Panobannogram become saleable for 
arrears. Tbe reaulb is that no bolding 
can be sold till after tbe 28th June next 
after the first day of the month following 
the month in which the revenue or rent 
should have been paid. 

Tbe rents of the holdings are payable 
anrually and the result is arrived at in 
this way. Determine tbe day on which 
the rent is annually payable. If not paid 
on or before that date the rent is in 
arrear on tbe first day of the following 
month (Act XL of 1859, sectim 2). Ucd r 
tbe Board’s Notification of 1 b 7), tbe tenure- 
holder may Sive his tenure by paying tbe 
arrear on or before the 2S f .h Jone next 
followirg. It is not till after that date 
has passed without the arrear being paid 
that tbe holding becomes eakable at pabln 
auction to the bigbe-t bidder, f 

In tbe case cited, the teDure-bolder a 
engagement or kabuliyat required him to 


I 16 Ind. Cm. 021, 89 I. A. 177, ' 6 „ 

N. MV, 28 il L. J. 208, 12 M. L T 88Bi (■»'« “■ 
N. 1006, 14 l om, L. B. 1063,10 A, U J. «*l 10 
„ J, 620 (P. C.). 
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pay his rent within the 28th day of June 
every year ” It was held that the rent 
bo payable in any year was not in arrear 
till July 1 of that year and the holding 
omld not be sold till after June 28 of the 
following year. 

The first question to be determined, 
therefore, is on what day the rent in the 
present ease was payable. 

For the plaintiff it is said that the rent 
was payable annually aocording to the 
Bengali year and relianse is plated on the 
evidence of the Collectorate Record-keeper, 
«»lled by the defendant?, who says that 
the tent of this 55 Gram mahal is generally 
collected according to the Bengali year.’’ 
In the jama tcaril baht of the holding 
(Exhibit A), the years are entered as 
1911*12, 1912-13 and so on, The entries 

may refer either to the financial year 
ending on the 31st March, or to the 
Bengali year ending about the middle of 
April, it is immaterial whith of these 
years is intended, The actount shows 
that there was nothing doe at the close of 

1912*13 (or 1319 B. S.). The year 1^13 14 
(or l.i20 B. S.) opet ei with a current 
demand” of Rs. 6 A0-5 and no arrear 
demand. The“cairent demand” f »r that year 
was paid on V3rd March 1914, Acaordingly, 
1914*15 (or 1321 B. S ) also opened with no 
entry in the arrear tolnmn and an entry of 
Rs. 6 10 5 in the column provided for the 
curient demand. This demand wa 9 not paid 
on June 28sh 19.4or later, and the holding 
was sold in consequence in May 19i5 k f, a 9 
iB argue^ for the plaianff, the amount beoa i.e 
dne and payable on the 1st April 1914, or 
the 1st B-iisakh, 1321, the rent was in arrear 
on 1st May, 1914, aad the Collector was at 
liberty to sell it after June 2S'.h cf the same 
y®er* If, on the other hand, the amount 
became due and payable in or after June of 
1914, the holding sould not be sold till after 
JuLe 28th 19 5. 

As the Piivy Oounsil point out, the date 
on whi»h the amount was payable depends 
primarily, not on general or administrative 
considerations, such as ilie course of business 
in the Cclbctorate or the mode in winch the 
aioouDis are kept, tut on the omtract 
bfcfcwoaD the parties. In the present cate 
that contract is embodied in a k>- ouliyat , daitd 

10th November 1862, which is in tLe follow- 

terms:— 


“This deed of kabuliyat is executed by Sayad 
Abdul AH (a former tenure-holder) to the 
following effect:— 

That I have pot a permanent maurasht 
pntta in respect of lands measuring 17 

bighat 5 katas 4 chataks and 10 gundas . 

acknowledging as yearly rentthereof Rs.2012 
annas 4 pies. I shall pay the rent year by 
year. Accordingly, on receiving a patfa, I 
execute this kabaliyat . Finis. 10th November 
1862.” 

The original holding appears to have been 
split up. Holding No. 20 *a comprises about 
a third of the original area and is responsible 
for an aliquot share of the rent. 

It will be observed that the kabul'yat bears 
an English date and that it does Dot ex- 
pressly mention the date on which the rent 
is due to be paid each year. There seems no 
reason why it should refer to the Bengali 
year or the financial year or the English 
calendar year, rather than to the year 
beginning on the date it bears, the 10th 
November, and ending on the 9th November 
of the following year, which may be called 
the year of tbe tenancy. The meaning 0 f 
the words as they stand is presumably that the 
rent should be paid year by year on tbe 10-h 
November of eash year. If that be so, the 
account would show that the rent due on the 

lOch November 1913, was paid on the 23rd 
March 1914, and that the current demand 
for 19i4* 15 was not payable till the 10th 
November, 1914. The rent, therefore, was 
not in arrear till the 1st December 1914 and 
tbe Collector was without authority to sell 
before tbe 28th June 1915. Accordingly 
the s*le held in May 19 1 5 was invalid and 
ullra tires and conferred no right on the 
plaintiff, as the purchaser at the sals, to 
vacate these under tenures. 

If that view be right, the defendant, 
succeed on their first contention and it be 
comes unnecessary for ua to consider whether 
the defendant’s under tenures are within 
any of the Exceptions to section 12 of the 

8 <? 8, a Ration with which 
the Court below seems to have dealt some, 
what cursorily. 

It maybe added that atcordkg to the 
sale notice usued on I4bh April lPl's 
aider section 7 cf the Act of 1^9 

i» . * \ ^ was held "far t^e 

realization of the Government Reveaoe-.'or 
the year 1320 B, S. whith was payable oq 
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the 28th July 1914.” On a slrict 
construction of tbese words, the resalt would 
be the same as that already arrived at. The 
revenue, if payable on the 28th July, was 
in arrear on the 1st August 1914 and the 
bolding could not be sold till after 28th 
Jane 1915. Bnt it is probable that the 
notice means t'iat the 28th July or the 28.h 
June was the last day for the payment of 
revenue which was previously in arrear. 
That is to say, it was assumed that the 
revenue was due for the Bengali year 1320 
and that it was payable on the 1st Baisakb 
1321, an assumption, which iu the view I 
take is inconsistent with the kabuHyat . 

The appeals should be allowed with costs 
in this Court and the Court beluw. 

CriaVis, J.—I agiee. 

We assess the hearing fee in appeal 
No. 135 at one hundred and fifty rupees, 
u, N. Apical allowed. 


NAGPUR JUDICIAL COMMISS ONER’S 

COURT. 

Second Civic Appeal No. 377 of 1921. 

July 10, 1922. 

Present Mr, Halifax, A. J. 0. 

Choicdhri RAMPRASAD and others— 

PLAINTIFFS—APPELLANT* 

term 

NATHURAM—Defendant—Resfohdent. 

Evidence, admissibility uf—Unstamped receipt 
Secondary evidence — Payment, independent pi oof of. 

An unstamped receipt cannot be proved at all 
either by primary or by secondary cvidenco. But 
iu order to provo the payment, evidence other than 
the document is not excluded by the existence of the 
document. [p. -190, eel. l.J 


Appeal against the decree of the District 
Judge, Jabbuloora, dated 20fch April 1921 
in Civil Appeal No. 9 of 1921, 

Messrs. J. 0. Ohoth and N. Q. Bose , R. B.. 
for the Appellants. 

Mr. Qupt «, for the Respondent. 

JUDGM.E <T.—It cannot be denied that 
the plaintiff, Bhairon Prasad, did prodace 
his nakal bahi in the first Court when he 
was examined as a witness. H* appears to 
have started using it for the purpose of refresh* 
ing his memory from the entries in it, bat 
wa3 not allowed to do so. Whether the book 
was ever actually tendered to the Court 
itself as evidence is immaterial. It was 
brought into Court for use as evidence and 
was not allowed to be used at all. That the 
copies of the receipts it contains can be 
received in prool of the original receip s is 
beyond doubt, because they are secondary 
evidence of documents which, if tbey exist, 
are in the possession of the opposite party 
and that party has refused to produce them 
by denying their existence, 

(2) The copy of the receipt for the first 
alleged payment of Rs. 175-1 0 cannot, how¬ 
ever, be so need, for the reason that the 
copy itself recites that the original was un¬ 
stamped. A statement is added that a stamp 
will be affixed later, but it cannot be shown 
that this was ever done. An unstamped 
receipt cannot be proved at all, either by 
primary or by secondary evidence. Bat the 
plaintiffs have to prove tbo payment not the 
written receipt and evidence other than the 
dooament is not excluded by the exist¬ 
ence of the document. For this pur¬ 
pose it appears to me that the copy 
of the alleged receipt in the nakal bahi 
can be used in two ways. Any person who 
wrote it or read it soon after it was written 
and also witnessed the payment can refer 
to it under section 159 or section IbO of 
the Evidence Act, Also it appears that 
every receipt given by the plaintiffs wai 
copied into this book. It is then a regularly 
kept aaoount book showing all payments 
received by the plaintiffs, the entries being 
made in the form of a copy of the receipt issued 
by them. In this light it is admissible in evi 1 
deuce under section 34 of the Evidence Act. 
Tne dooament would, of coarse, have to be 
proved in the ordinary way and thereafter 
its weight as evidence would have to be 
estimated, but the phiutiffs have so for 
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not been allowed to prove it or me it at 
all. 

(3) The objection that they are not stamp¬ 
ed does not apparently apply to the remaining 
three receipts whi.h were mentioned in the 
plaint, and the eopiee of them in the nahil 
baht .onld be used in any or all of the three 
ways already discussed. Bat when the mort¬ 
gagor iq his pleadings denied having made 
aDy re-payment aud urged that, therefore, the 
•laim was barred by time, the nlaintiffe’ 
Bleeder is recorded a* having said: ^Payments 
were nude as stated in the plaint. Plaintiff 
•laima limitation by reason of the first pay¬ 
ment of Rg. 175-1*0 only and not by reason 
of any of the subsequent payments/’ This 
appears to me equivalent to a statement 
that the plaintiffs proposed not to trouble to 
prove the later payments, that is a plea that 
for the purposes of this lase it might be taken 
that they were never made. That is an ad mis- 
sum of a fact on whish the plaintiffs sannot 
be allowed to go back. :Bat as the evidence 
of eash payment appears to be of almost 
exacily the same weight and aDy one of them 
if proved will remove the bar of limitation 
that cannot affect the caee. Further, it is 
only as a removal of the bar of limitation that 
the plaintiffs said they would not prove the 
three later payments. They «an still prove 
them as corroborating the evidence they offer 
in proof of the first payment. 

.' ^ lower Appellate Court ought, in my 
view of the matter of the nakal bahi , to have 
ft«ted under rr. 27,28 and 29 of 0. XLI 
and allowed the production of the nakal bahi 

an evidence to prove it and any oral evideme 
w n may some within the terms of section 
or eestion 160 of the Eviden.e Ast. The 
sree o the lo*er Appellate Court is aciord- 

ft a0 * de * an ^ * a8 0 is remanded to 
.. nfl i 0D ^ iostrustions to re admit the 
k ? l t0 ^ ec *d 0 it afresh with advertence 

Colt .I' be8n 8aid in lbis 

resnlV h ’ S V,;urt wil1 folluW tbe baal 

<*• B. D. 
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CALCUTf A HIGH COURT. 

Apt?j iG FKO* Apfclute Decsbe No, 333 

CK ly 20 . 

March 24, 1922. 

Pram*;-Hr. Justioa Newbonld and 
Mr. Justice Panton. 

RAMAN! KANTA ROY— Plaintiff— 

Appellant 

tersus 

HARA CHANDRA D AS— Difimdawt and 
an° t heb Pro firwi Defendant—Rfs?o*de*t$. 

Landlord and lenant-Dispossemon of tenant by 
landlord fro,n portion of holding -Suspension of rent . 

A, li and C succeeded to a tenancy. A who was 
entitled to a 12-annas share took possession of the 

to wii.Vh h n lan i d * ld,110fc kuowiu o the exact shares 
m«nt n! J« rS W ? rC entitIed * »wde a settle- 
ff t r - au A a f sharo with B and C. . Tlio 
• ffcct of this settlement was that A was unablo 

«o realize rent from some of the under-tenants 
who took advantage of the situation. Jn a suit by 
the landlord to recover rent : * 

Held, that there was a' dispossession of the 

pi mu pal defendant from a portion of the holding 

such as to cause a suspension of the rout of the 
same. 

Appeal against the decree of the District 

Judge Rnngpnr, dated the 10th of Novem- 

i* .n rever 8ing that of the Mnnuf 

ilar!h°i91 t (;* t0a,bjadhfl ’ datedtb9 30th ot ’ 

FACUS appear from the judgment. 

Babu Jogeth Chandra Buy (with him Bahu 

PJainSl.5 k R °n ] l ° r the A PP 0| lant._ 
Plaintiff i. the appellant. The appeal arises 

eat of a suit.for rent. Firit Court de.ree i the 

enit against all the defendants. On appeal 

thWh haa been ar.mieaed on the gronnd 
that there has been dispossession of tbe 
prm.ipal defendant. On 23rd May 1912 
plaintiff got a rent decree against this 
olding against the prin.ipal defendant 
ara Chandra, that decree was set aside on 
the gronnd that the entire tenure was not 
iDc a ed the plaint, by the Appellal 
Court. On appe.il to this Court it was die- 

d ioifi if m 8 of a ,0m Promise on 10th 

held 19 !f' Tbe lwrDBj D «tri«t Jndgo has 
held in the present suit that that judgment 

operates as res ludicata which has been set 

aside by this Court, As to tbe meriteMan 

rftm and Jn8D were two brothers ’jnan’a 
eons were Padma and Baul who left Br.nd/ 
“oyee and Baisbnab. Padma did , 
defendant No. 2 widow Th. Iea7,D(i ' 
fendant is the .’on of the othTt‘ 
Mamram. He is entitled to 8 annas 'l 
leooguieud defendant and Uriadaineyo.' rq 
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respect of 8 annas. The defence is that 
Baul died owning 4 annas and that he would 
be entitled to same by virtue if sanession. 
Hence my recognition of the other persons 
amounted to dispossession. I submit die* 
pOBBSBiion most he with reject to a third 
party who has been inducted after driving 
cut the original tenant. Here the tenants 
were of the same family. By mistake the 
landlord thinks that one of them is the 
heir of the other. Refers to Kali Prasanna 
v. Mathura Nath Sen (1). There is no 
evietion in the present ease. Refers to 
Rat Oh ran Sar Matumdar v. Administrator- 
General of Bengal (2), Annada hrosad 
Mukhopadhya v. Mathura Nuth Noq (3), 
Satoia hr sod BhatUchanee v. Ma^motko 
Noth Mitter >4). The dispo ssepsion is not 
alleged to have taken plaoe after the cun 
promise in the previous case. 1 submit they 
can at be9t claim abatement. 

Baba J). N % Bagchi (with him Baba Mohu 
ntmohan Bhattacharjee), for the Re»pondents, 
—1 he appeal i6 concluded by findings of fact. 
The 0» urt below has foond that the evidente 
on the question of dispossassion wai seanty 
and the landlord did not produce any 
evidence to prove that possession wai not 
disturbed. It has bsen bund that the 
holding was split np. The entire rent wruld, 
therefore, be suspended. Refers to Bhunput 
Singh v, Mahomed Katim (5), Godai Molla 
V. Aminuddi Ho ioald>r (6) Upton v. 
Townend (7). Toe efieot of the recognition 
amonnte to the splitting np of the tenancy 
ano disturbance of my possession. 

Babu Jogesh Chandra Roy , replied in brief. 

JUDGMENT.—This is an appeal ag*iD8t 
the deiree dismissing a suit for rent on the 
finding that the principal defendant had 
been dispossessed by the plaintiff landlord 
from a portion of the holding f jf which rent 
is claimed. 

The faors of the case as found are as follows: 
The hoidiog was originally held by two 
brothers. Muniram Singh and - nan Ohandra 
Singh. The principal defendant Hara Chand¬ 
ra Das is tbe son of Maniram ; Jnan Chandra 

(l>a4C. 191. , 

(2) 2 Ind. Cas. 169; 86 C. S56; 9 C. L. J. 578; 18 
C. W. N 853. 

(3) 2 Ind Cas. 123; 13 C. W. N. 702; 9 0. L. J. 585. 

(4; 28 ind. Cas 371; 19<1. W. N. 870. 

(6) 24 C. 2«6; 1 2 Ind. Dec. IN. a. I 864. 

(6) 21 Ind. Cas. 957; 18 0. L.J.509. 

(7) (1856) 17 C. li. 30 at p. 61; 25 L. J. C. P. 44; 1 
fur. (K. 5.) 1089; 139 E, E. 976; 104 R.B, 562, 


had two sons, Padma Singh and Boul Singh, 
Bool Singh died leaving a son Bai*hnab 
Charen and a daughter Brindamoyee Baish- 
nab dbaian died leaving Brindamoyee, 
defendant No. 3, euiviving. Padma Singh left 
a widow, Kanebmmoni, who is defendant 
No. 2. Aftir tbe death of Baishnab Charan 
the plaintiff made a settlement of half of 
the holding with Kanohaonnni and Brinda* 
nioyee. It is found by tbe lower Appellate 1 
Court that tbe principal defendant, Hara 
Ohandra Dae, is new entitled to 12 annas 
share of tbe property; but the plaintiff settled 
8 annas share with the 2nd and 3rd defend¬ 
ants, and this settlement has led to with¬ 
holding of tbe, rent fcy some cf the under¬ 
tenants who had taker) ad van’age of the ; 
s tuation. Be has also found that this act 
of the landlrrd, besides interfeiiog with the 
appellants enjoyment of his property, has 
cast a slond on his title. 

On behalf of the appellant it is contended' 
that the aot of the landlord in affirming tbe 
possession of the 2nd and 3rd defendant},' 
who he believed to have inherit*-d the 8 annas' 
of Jnau Chandra, did not amount to dis* 1 
possession of the plaintiff from tbe 4 annas 
alwre whish be inherited on the death of 
B&ishnab Charan. But on tbe findings we 
mnet hold that there was actual dispossession. 
Tbe lower Appellate Court has aoiepted 
tbe evidence of dispossession as given by 
the piioeipal defendant himself: and from 
this ev denee, which we have reid>in order 
to properly understand the judgment, it is 
•lear that it is the defendant's ease that’ 
he aitually took possession of tbe share in* 
hericed from Baisbnab Charan after Baish* 
nab Obaran’s death and before the settlement 
made with these ladies by the plaintiff. It 
is also found that the plaintiff’s aot rendered 
this defendant unable to realise rent from his 
undertenants, for it is the defendant's evi¬ 
dence that tbe under-tenants wbo*e rents 
be was unable to realize were in oisnpation 
of tbe land whieh bad been in Baishnab 
Oharan’s share. On the faets found *0 
hold that the learned District Judge was 
right in applying the principle that dispossef* 
sion by the landlord from a portion of tbs 
holding sauses suspension of rent of the bold¬ 
ing and dismissing the suit. 

We, aeaordingly, dismiss this appeal with 
•oats. 

n. H. 


Appeal dismisteds 
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CALCUTTA. HIGH COURT. 

ApPiiL fa on App«ll*te Dccrci No. 165 

op i920. 

February 23, 1922. 

Pretent -Mr. Justice Greaves and 
Mr. Justice Ghose. 

Srimati SATYABHAMA SUNDARr, 
wifi op CHANDRA SEKHAR MAJUM- 
DAR —Plaintiff—Appillaht 

venut 

MOHAMED ESAH4K MEAH— 

DrpiND'NT—RlHPONDCNT. 

Interest — Bond—High rate of interest—Court not 
to interfere unless interest penal—Contract Act (IX of 

1872;, s. 74. 

Unless satisfied that the rate of interest charged 
in a bond is a penalty within the meaning of section 
74 of the Contract Act, a Court oannot interfere 
with the stipulated rate of iuterest, as it is not 
open to it to make a new contract between the 
parties, [p. 498, col. 1.] 

Aziz Khan v. Duni Chund , 48 Iud. Cas. 933; 23 C. 
W. N. l-<0; 10! P. R. 1918:165 P W. R 1918 (P. C.) 
and Balia Mai v. Ahad Shah, 4b Iud. Cas. 1; 23 C. W, 
N. 233; 35 M L. J. 614; 16 A. L. J. 905: 121 P. R. 
19 8; 25 M. L. T. 66; 180 P. W. R. 1918; 29 C. 1. J. 
165; 1 U. P. L. R. (p. C.) 25; 21 Bom. L. R. 558 
(P. C.) t referred to. 

Appeal against the decree of the Subordi¬ 
nate Judge, Noak iali, dated the 26th of 
August 1919, modifying that of the Munsif, 
Second Court at Sadbaram, dated the 20;h of 
December 19.7, 

FACTS appear from the judgment. 

Baba Aitran;in Ch<Ut<rj*e (with him 
Baba Nogendranath Bose , for the Aopel- 
lant,—The plaintiff is the appellant. Toe 
appeal arises out of a suit for enforcement of 
a simple mortgage exscatei on 8 ^h July 
1910,. The principal advt'c d was Rs. IdO, 
with iuterest thereon at 3 !; per mm-on with 
quarterly rests. The suit was in 19 16 . The 
total olaim was value! at Rs. 1,0JO to mike 
it triable by Munsif. I gave up a portion 
of the claim. The defence was that a por 
tion of the tlaim was paid and that the 
stipulation for eompouod interest was penal. 
First decreed the suit oq appeal tha Judge 
has held that a portion of the claim was paid 
and that the rate of interest was harsh and 
uncocscionabla as the very fait of giving 
up of a portion of < he claim showed. He 
allowed interest at 25 per t 0 D fc. He relied on 
Qhalhphroo Ohowihury v, Banga Behary Sen 
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(l). That was previous to the Privy Council 
dflci*ions in A tiz Khan v. Dani Chani (2), Balia 
Mai v. Ahad Shah (3). 

Manlvi Nurul Huq t for the Respondents.— 
The Privy Coanoil decisions are distinguishable. 
There the applicability of section 16 of the' 
Indian Contract Act was under consideration. 
Here the question comes under section 74 
of that Act. The bond wae for 2 months. 
Theprovision for compound interest is clearly 
penal. Refers to Krishna Oharan Barman v. 
Sanat Kumar Dat (4), ‘Penalty’ has not 
been defined in the Aot. Both Courts con¬ 
currently held that the rate it penal, 
I submit they are perfectly right. 

Baba Asiramm Oha'trrjes replied in’ 
brief. 

JUDGMENT.—This is an appeal by the 
plaintiff against a dec ; sion of the Subordi¬ 
nate Judge of Noakbally modifying a deci¬ 
sion of the Munsif. The plaintiff’s suit was 
brought on a simple mortgage bond, the 
principal was Re, 150. The defendant 
agreed to pay interest on the money lent at 
the rate of Rs. 3 2 0 per cent-, per mensem, 
that he would piy off the money together with 
interest within the month of Bhadra 1317, 
that he would pay interest for every 3 
months within 3 months, otherwise the 
arrears of every 3 months’ interest would be 
regarded as the principal and the defendant 
would pay interest thereon at the rate men¬ 
tioned in the bond. The date of the bond is 
the 2 od Sravan 13 ! 7. The plaintiff sued 
to recover Rs. 1.000, deducting Rj. 362 13 
whioh he relioqiished out of the compoand 

iot rest. 

The first Court decread the suit ia part 
allowing simple interest on the principal at 
3i%h per oant. psr month from the date of 
the boad up to the period allowed for re- 
demotion and thereafter at 6 par cant, until 
reibzition. The decrae to be satisfied within’ 
three months, ia defailfc ths propiriy was to 
be sild, v .i 


umi ma. Ui3.39t;20U. \Y. N. 403, 2 J C. L. J. 

oil. 

(2) 48 Iud Cas. 913; 23 C. W. N. 130; 101 P R 

1918 165P.W.R 191SIP.C.). ’ ’ 

(3) 48 Iud. Cas 1; 23 C. W. N. 233 ; 35 M L I 
614; 16 A. L J. 905; 124 P. R. 1918; 25 M. L T f,v 
160 P. W. R. 1918; 29 C. L J. 165, l It. P. L R 
tP. Cj 2 •; 21 Bom. L li 55S (F. C.). 

r ( *' ** '“*• Cas.60* 25 C. h. J, 3J, U r, i 6 >, , n 

v • tY « . 740, 
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' The defendant contended before the 
Munsif that the sum of R 9 . 144 bad been 
paid by him on aoioanfc of the debt This 
claim the Mnnsif disallowed. The defend- 
ant appealed and the lower Appellate Oonrt 
found that Rs, 144 hai been pud by the 
defendant, and the Oonrt modified the deirea 
of the Mnnsif allowing interest at the rate of 
25 per cent. There was no oross-appeal by 
the plaintiff against that part of the Mun-ui’s 
judgment whioh disallowed compound 
interest. The defendant oonterdi that the 
interest allowed is harsh and union* 
gcionable and be stale?, relying on the pro* 
visions of 6estion 74 of the Contract Act, that 
the provision for interest at the rate men* 
tioaed in the bond must be tiken to be by 
way of penalty and accordingly we are 
asked to interfere with the rate of 
interest allowed by the Subordinate Judge. 
It seems to us that having regard to the two 
decisions of the Judicial Committee in the 
ease of Am Shan v. Dmi Chaad (2), and in 
the taie of Balia Mai v. Ahod Shah (3), 
that it is not open to us to make a new 
contract between the parties. Accordingly 
it is not open to U9 to interfere uDlea9 we are 
satisfied that the rate of interest charged in 
the bond was a penalty within the meaning 
of section 74. We have referred to the pro* 
visions of the bond and detpite the argument 
addressed to ui on beh^jjf.of the respondent 
it is not, I think open, to us to hold that 
the provision for interest in the bond n in 
the natnre of a pena ty; consequently, I think, 
we most restore the decision of the Muosif 
subject to this that the respondent will ba 
entitled to deduct the sums covered by Ex¬ 
hibits A to A (3 which the Subordinate Judge 
has found bad been paid by borrower. 

In the result the appeal euiceeds and the 
appellant will be entitled to her costs in this 
Court only. 

B. X. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil AfpealNo. 13*B of 1921. 

July 28, U 22. 

Present Mr. Prideaux, A. J. C. 

BAPU— Defendant No. I—Appellant 

versus 

BHOMJI AND ANOTHER*—PlAINTiFF AND , 

Def**d»nt No. 2— R*hponde*t8. 

Berar Land Revenue Code, I8P6, a*. 2 '5— Pre-emption 
—Agreement to re-sell—Enforceability against pre¬ 
empted 

A pre-emptor’s right under section 215 of the 
Berar Land Hevenue Code cannot be defeated by 
the vendee's agreement to re-sell the property to 
the vendor, nor can the condition to re*purchase be 
enforced against the pre-emptor [p. 49 J , col, 2.] 

Qanpatsa J Mahadsa v. Joomabhai , 2 N. L. R. 160, 
referred to. 

Appeal from the decree of the Additional 
District Judge, Akola, dated the 3lstMaroh 
1921, in Civil Appeal No. 391 of 1920. 

Mr. 0. B Parahh , fo* the Appellant. 

Mr. A. V. Share , for the Resprndonts. 

JUDGMENT.—Section 206 of the Berar 
Land Revenue Code, 1896, runs: — 

“ Whenever a to oconpant in any survey 
number propCvS58 t n sell or to relinquish in 
favour of a specified person for valuable 
cor si derat ion, the whole or any portion of 

his interest in the survey-iiimber.he shall 

give notice to all other co occupants of the 
survey*number of the price at which he is 
willing to Fell, or the amount due, as the 
case may be. Snch notice shall ba given 
through the Tahsildar, and shall be deemed 
to have been sufficient 1 y served if it b 0 
posted at the l hauri or some other public 
place, and proclaimed by beat of dram, in 
the village in which the survey-number is 
situated,” 

The law provides for the right of pre 
emption being exercised b/ any co-ocoupant 
of the field in whioh a share is being sold 
and givts every co-occupant having a right 
of pre emption the right to bring a salt in 
a Civil Court to enforce sack right on 
various grounds, one of which is that no 
notice was given as required by section 200* 
The plaim iff, in the present case, was the 
owner of field survey No. 39 pot hissa No. * 
aud survey No. G6 of Manta Kalambes 
war, Taluq Akola. He sold this land to the 
second defendant by a registered sale “ e ® d * 
dated the 1st February 1918, for Rs. 1J>U 
aud put this defendant into possession. T 6 
6rst defendant, Bapuji, being a co-occupant iq 




Vel. LXVlii] INDIAN 

BAPU 0. BHOMJI, 

field survey No. 39 sued claiming his right 
to preempt in Civil Suit No. ^72 of 918 
apd obtained a decree on the 24th April 
1919, it being ordered that, on bis depositing 
ia Court a sum of Rs. £0), on aitoont of 
the pre-emptive prise for payment to the 
seiond defendant, Khairushah, he would be 
pat in possession. The money was deposited 
and possession taken of the pot hiisa in the 
beginning of the agricultural year 1919 20. 
The plaintiff now sues, stating that the 
sale of the fields to Khairushah was subject 
to the sondition that the latter was to 
re-sonvey the said fields to the plaintiff on 
plaintiff paying Rs. 1,500 within three 
years from the date of the sale, that snch 

a sondition exi*ted was found in the former 

# 

suit, th ugh the sab was found to be a 
sale out and out. Defendant No. 2, accord¬ 
ing to that condition. re-conveyed the two 
fields to plaintiff by a registered sale deed, dated 
the 24th September 1^19. Plaintiff claims 
to beoome the owner of the pot hits* in 
survey No. 39 by his sale, and sues stating 
that Bapuji ia bound by the sale baviog 
preempted the land ia dispute with notice 
of the sondition of re*purchase. He claims 
the pot hi88a and Rs. 700, the value of the 
produce in the year 1919-20. The contest¬ 
ing defendant Bapuji denied that the field 
was originally sold to defendant No. 2 subjesfc 
to the sondition alleged and pleaded that 
the decision of the Court in Civil Suit No. 
272 of 19i8 on this print was ret judicdj 
and bound him. Other pleas were advanced. 
The first Court found it, hr alia that 
the sale deed of the 24th September 1H9 
byth 6 2 nd defendant, Khairushah, in favour 
of the plaintiff in respect of the Uud claimed 
had been duly estab ished but held that i hat 
document eonferred no title on the plaintiff 
for the simple reas n that, at the time of 
the sale, the second defendant had no tit o 
to the said land whiih had passed to the 
plaintiff in virtue of his pre-eruption desree. 
Plaintiff was f>uud to have no right to the 
land or the value of the crops and be sould 
not even claiu possessi m of the laud on 
payment of what Bapuji m.i 3 * to pre-empt. 
The snit was dismissed Ca appeal, the 
Additional District Judge, *C«i>ia, h Ids that 
the plaintiff so. uld be allowed t» add a 
prayer for speiific perfoim.uje of the ion- 
trait proved in the ore- .otion sui\ An 
•ppliiation to th ; s effect n.ul been made to 
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the Trial Court bit wa 9 rejected. The 
Appellate Chart reversed the deiisioa of the 
lower Court and ssnt the case back fir 
re trial. Henoe the present appeal. 

It is argued for the appellant that the 
original sale was au out ani out sale and no 
stipulation of re sale bound the pre*emptor, 
that the pre emptor’s right to the land came 
into existence with the transfer of possession. 
Order XX, r. 14, sab r. 1 (b) of the Ooila 
of Civil Procedure states that in these eases 
of pre-emption the plaintiff's title for land 
shall be dsemact to have atcrced from the 
data of the payment direited. For the 
plaintiff it is seated that though he sannot 
enforea his right of specific performame of 
the smtraot of re sale against Khairushah 
on the groend that he now possesses no 
title to the land in snit, yet he can elaim 
BDseifio performame against the pre-emptor, 
Bapuji, beiause he bought with knowledge 
of the stipulation tore-sell. It ia contended 
that Bapuji oan be treated as an assignee. 
It has bean held that a pre-emptor’* right 
under section 205 of the Barer Laud Rave* 
nug Code cannot be defeated by the vendee 
ra-selliog to the vendor after a pre-emption 
decree has been parsed. Qanpitsi Mahxisx 

v. Joonabhai (1). The observations of (ihe 

* 

learned Jadge who 1 ’ disposed of that oise 
meats most of the argameuts advanoel for 
the plaintiff respondent here. It has to 
be remembered that after the sale to Khaitu* 
shah the present plaintiff was a stranger to 
the land and the result of a re-sale by 
Khairnsbah if he had any title to oonvey 
would be to give Bapuji another cause of 
ao ion to pre empt. As stated by Batten, 
A. J. 0., in the case above quoted, “ bat to 
hold that a so-osinpaat who has voluntarily 
parted with the whole of hi* share and who 
has thus voluntarily c instituted bimielf a 
stranger, and ha 3 by introdaiing another 
stranger brought about the state of things 
whici the Lav of Pre-emption is designed 
to prevent, cm defeat a pre eraplor by 
obtaining a re-ionveyame from his vendee 
would be to hold that a person who has 
ome been a co ooiapant is ia as good a 
positi:n a 3 a psr 4 oa who is still a * 3 . 
cciapmc” In my opiuiou, no suit f Jr 
spsiifio performame oould possibly lie ag*io e } 


(1) 2 N, L, R. i5o. 
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the pre-emptor, It was the plaintiff’s own 
disregard of the provisions of' the B9rar 
Land Revenne Code relating to pre emp ion 
that forced Bapnji into Ooort to claim the 
land us a co-ccmpant. The second defend¬ 
ant now has do title to the land. . Bipnji 
has obtained 1 title by paying tb* parobase 
price to the second defendant. I cannot see 
how that title is hardened by any condition 
made by the second defendant when he 
bought from the plaintiff. That sale itself 
was void against the co-ooiupant and any 
Condition or stipalation in connection with 
it would be also void. It is difficult to see 
what*'consideration supported the agreement 
to re sell. *To recognise an agreement of 
this nature would be to defeat the prov sions 
of the enactment governing the Law of 
Pre emption in Berar. The condition of 
re-puribaEe tannet be enforced against 
Bapuji. Hs sale*deed from the second 
defendant gives plaintiff no cause of action, 
for that person had no title to the land at 
the fate of sile. The resolfe is that this 
appeal succeeds, I set aside the decree of 
the lower Appellate Court direa'.iog a re-trial 
and restore the decree of the Brat Court 
dismissing the suit. Co6ts of this appeal 
will b4 paid by the plaintiff-respondent. 

0 . e. D. & w, c. A. 

Appeal allowed. 


f 



CALCUTTA HIGH COURT. 
Appeal from Appellate Dicree No. 1474 

of 1919. 


February 2 , 1922. 

'fretent: — Mr Justice Newbould and 
Mr. Justice Panton. 
PROSANNA KUMAR BEDANTA 
TIRTHA BHATTACHARJYA — Plaintiff 


—ApFELLiKT 
t ereut 

MADHU BADYA AMD OTHBK3— RE4P0i»DENT8. 

Ha tales Partition Act»(V B*C- of 897 , 1 , 86 . 7 , 99 — 
Joint estate-Partition by private arrangement-Tcnurc t 
Creation of—Partition, regular , under Act-Tenure, 
avoidance of—Appeal, second—Finding oj fact, if can 
fya attached on ground of insufficiency of evidence. 


Section 99 of the Estates Partition Act has' -no 
application to a case where the tenure sought to 
be avoided was cr ated by a co-sharer jn respect 
of land allotted to him under a private partition 
and which was held by him in severalty at the 
time of the creation of the tenure, [p. 602, col. 1.] • 

The main test of the applicability of section 99 is 
holding the land in severalty under, a private 
arrangement. This arrangement need notbe so com¬ 
plete or so formally made as to exclude partition oh 
the application of some of the proprietors unddr 
section 7 of the Act [p 60^, col. 2] 

Noyendra Mohan Ray v. Pyari Mohan Saha , 30 Ind. 
Caa. 420; 43 C. 103; 21 C. L. J. 605; 20 C. W. N, 319, 
referred to. v 

Id second appeal a finding of fact of the lower 
Appellate Court cannot be attacked on the ground of 
insufficiency of evidence, [p. 501, col. 1,] 

Appeal agaicsb the decree of the Subirdf 
nate Judge, Faridpnr, dated the 14th of May 
1919, modifying that of the Munaif, Second 
Court at Madaripur, dated the 20jb of July 

1917. 

FACTS appear from the judgment, 

Babu Diearhanath Chuhe'buity (with him 
Bibne f rojo Lit Ohakerbutty, ard iroboth 
Fumcr Das», for the Appelhm.—The piai it- 
iff is the appellant. The appeal arises out of 
a suit for recovery of possession. The defend¬ 
ant alleged to have held a tenure under a 
revenue paying estate wbiah is held by a 
number of proprietors. The estate consists 
of seventy-two villages. It was recorded 
as ijmQli in 1663 held by a common 
manager. He continued in possession down 
to 1682. In 1899 some of the co sharers 
applied for partition, it was completed 
about 1905. During the partition proceed¬ 
ings, the defendants set np their title to 
hold under a permanent tenure created by 
6 ome of the proprietors and preyed that par¬ 
tition might be effected on that basis. The 
Collector rejected their prayer. The partition 
proceeded on the basis of ryoiivari rents. The 
first Court decreed the suit. On appeal the 
Appellate Coart dismisped the soib holding 
that section 99 of the E-tates Partition Act 
would not apply. Toe tenure was created 
in 1865. I submit section 99 cf the Estates 
Partition Act would apply. The finding of 
the learned Subordinate Judge as to there 
having baen some sort of arrangement is not 
warranted by evideDca. Tnere is evidence 
to show that common manager continued 
to possess till 1882. At the time of the 
creation of the lease the estate wac un¬ 
questionably joint. Refers to sections 7 
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Rnd 99 of the Estates Partition Aet. tenors; upon that point there if no finding 

Here there was no oontesfc about the of the Judge. = :f £ 'xs‘ . 

jointress of the estate when three of the [Niwboulo, J.—Is not the fact of granting 
proprietors only applied for partition. The a lease sufficient to show that the lands were 

defendant’s objection was then overruled. I partitioned? J. „ •* 

submit the defendant oannot now say that That is evidenca of separate pesiessipo. 
his rights etill remain on the face of the That would not take the caie out of the 

partition. Refers to Joy Sankari Gupta v. Statute. Refers to Ananj Ktsore Ohotdhury 

Bharat Chandra Bardhan (1), Nogendra v t Daiii Thakurain { 4). Mere separate posse?• 
Wohan Bay v. Pyari Mohan Saha (2). There flion woull nit be enough, 
la a difference between these two decisions. (Ncwbould, J.-Under what flection, did 
Refers to Ananda Kishore Chowdhury v. the Collector overrule the .defendants 
DaiU Thakurani (3), Anand Euore Chow - objection? Dies that amount to res ;udtcafa 
dhury v. Date Thikurain (4>. The facts or some each thing PJ 

found by the Subordinate Judge are not I do not go an far. Refers to sections 22, 
inffioient to show that there was a partition 23 of the Ritateg Partition Act. I, do not 
within the meaning of section 7 of the think it has got the effect of a decree. It 

Estates Partition Act. He refers to the stands upon the footing of estoppel. 


evidence of the plaintiff. I submit that is 
no evidence of a previous partition. There 
is no finding that the lands were held in 
Eeveralty in 1865. Refers to Saibeth Chandra 
Sarhar v. Be:oy Ohand Mahatap (5) decided 
by‘ Chatterjee, PantoD, JJ., in December 

mi. 

Babu Pureth Chandra Taluqdar (with him 
Baba Nibaran Chandra Sam ijpati ), for the 
Respondent —This appeal is ab*clu v ely con¬ 
cluded by findings of fact. The caie in 
Nogeudra Mohan Rag v Pyari Mohan Saha 
(2) is clearly in point and baa baen decided 
in my favour. If your Lordships disagree 
with that case then you will have to refer 
this case to the Fell Bench. The law is 
well settled and section 99 has no aorlo¬ 
tion. That decision has been nriformly 
foltowed. See Bridoy Nath v. Mohobutnesea 
Bibee (6), Aimanadii Patari v. Nabin Ohand 
rar Gope (7), Abdul Latif v. Amanadfi 
(8). All these cases lay down that section 
99 1 * * 4 * 6 7 has no application where the lands are 
fc*ld in severalty. The evidei.ee clearly 
hears out a aspirate possession. 

Babu Dioarhamth Ohakerbvtty , in reply. — 
The private partition must be proved to have 
been effected before the creation of the 

(1) 26 C. 434; 8 0. W. N.2O0; 13Iud. Doc. (n. s.)880. 
f (2; 80 Ind, Cas, 420; 43 0. 10•; 2\ G. L. J. t>05; 20 

0. W. N. 3 < 9. 

(3> 1 Ind. Caa.549; 10 0. L. J. ISP; 30 C. 720. 

(4) 28 Ind- Caa. 680; 21 0. L- J. 290 at p. 3C0. 

<(6j 66 Ind. Cas. 711; 26 C. W. N. 606. 

(6) 20 C. 286; 10 Ind. Deo. (n. s.) 191. 

(7) 6 Ind. Cac. 307; 11 O.L. J. 96. 

IS) 9 Ind. C&i. 639; 16 C. W. h T . 426, 


JUDGMENT.—This is an appeal from the 
decision of the Subordinate Judge of Faridpur. 
reversing the decision of the Second Mjinsif 
of Madaripore. The plaintiff appellant was 
one of the proprietors of the estate which 
was partitioned under Act V (B. jJJ.) of 18)7, 
In the Sihan allotted to the plain tiff a 
certain laid wic held by the defendant in 
permanent-.tenure created by some of the 
plaintiffs co-sharers in the estate. The plaint¬ 
iff broaght the suit to get khas possession of 
this land by avoiding the tenure. Thetlourt 
of first iietance give the plaintiff a decree 
boiling that section 99 of the Partition 
Act was applicable. Taat decree has been 
reversad on appeal by the lower Appellate 
Ooart. 

The only question in this appeal io the 
applicability of section 99. We hold that on 
findings arrived at by the learned Subordi¬ 
nate Judge this section is inapplicable. It 
is found that “by private partition amOng 
all the proprietors the defendant’s landlords 
got the land in suit i i their share and that 
they had no co sharers when they granted 
the permanent tenure right to the defendant’s 
ancestors.” Thi9 finding meets the objection 
that has be 9 o taken, namely, that there was 
no express finding that the land was held 
by the co-sharers in severalty when the 
lease to the defendants was granted. This 
being a second appeal this finding oinnot be 
attacked on the ground of insufficiency of 
evidence. But it has been attacked on th*j 
ground that there is no evidence cn the poini. 
We have examined a copy of the evident 
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taken and we hold that though the evideroa 
i§ f canty there, is scffis r ent to enable the 
learned Subordinate Judge to draw an in- 
ferente from whieh he might «ome to this 
finding of fast. It eancot be said that as 
a point of law there is no evHeoee to support 
these, findings. 

It is nrged that sb the partition by the 
Colleetrr was trade on the application by 
some only of the Bo-proprietors seclion 7 of 
the Act would prevent there having b36Q a 
partition after there had been a previous 
division by private arrangement. But (he 
private arrangemsnfc describ'd in section 7 
is not Efceesarily the same private arrange¬ 
ment that would prevent the applisation of 
eeftion 99. From the case law on the eubj c .et 
it would appear that the main test of appli¬ 
cability cf section 99 is holding the laod in 
■everalty under a private arrangement. This 
arrangement need not be so complete or so 
formally made as to eiclnde partition on the 
application of some of the proprietors 
under section 7. On the findirgs arrived 
at, the facts cf the cise seem ucdistiDgu- 
iehable from thore of the case of Nogendra 
M,ohon Bay v. Pyari Mohan Saha (2), and we 
c’Duot fay that tbe learned Subordinate 
Judge committed ary error in law in the 
djccieion at which be has arrived. 

We accordingly dismiss the appeal with 
eg els. 

‘ The oross-objectioD is not pressed. It 
is accordingly dismissed. We make no 
order as to costs in the cross-cbjeotion. 

Ji. n. & N. H. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Mit cklpaceoui Civil Apfeil No. 10 of 1922. 

July 15, U22. 

Present; —Mr. Batten, J. C. and 
Mr< Hallifai, A. J. 0. 

ZAHROS SYED A LI—Definiaht No. 5 

— Ap?islla&t 
t erm 

AHMAD SYED a>d otuibs- PiAiNT.m— 

R-e»*omjbmti). 

Civil Procedure Code (Act Vof 1908J, Q, XL, r. 1— 


Receiver, application for appointment of—Procedures 
Estate in possession oj Muhammadan vAdoxo- Receiver, 
appointment oi, uhelher justified— Refusal to appoint 
Receiver, whether bars subsequent application for 
appointment . 

In dealing with an application for the appoint¬ 
ment of a » eceiver, the < ourfc should examine the 
grounds given for such appointment, and 1 take the 
pleadings of both parties on the application, and 
then dispose cf it according to law, as laid down in 
U. XL, r. J, of the Civil Procedure Code. The appli- 
cation should not be dismissed summarily, [p. 6uS, 
col. 1.] 

There is nothing in the law, as laid down in 0- 
XL, r. I, of the « ivil Procedure ( ode, which pro¬ 
hibits a Court from appointing a Receiver io a case 
under Mnhammadan law in which a widow or her 
heirs cl-hn to remain in possession of the estate of 
her husband until her dower has been paid and the 
accounts have been settled, provided there are good 
grounds within the scope of the section for a Receiver 
being appointed, [p. 603, col. 2.] 

The mere fact that a Receiver had not been pre¬ 
viously appointed is not in itself a sufficient ground 
for refusing to appoint one at the later stage of a 
case. [p. 603, col 2.] 

Appeal Bgainet the order of the DUtriit 
Judge, Sftugor, dated 4tb February 1922, 
in Civil Soit No. 8/22 of 19C6-09. 

Mr. M. B. Dixit, for the Aprellarfc. 

Dr. H. 8 Ocur, for the Respondents. 

JUDGMENT.—This appeal arices ont of 
an order pasted in the suit whieh was 
tie subjeit cf the apppeal to the Privy 
Cooneil, reported ts Fakrunissa v. Moultt 
Jtaius Socik (1). Tie appeal ia ageiist 
an order of the District Judge, Saugor, 
dateo the 4*h February 1922, refusing to 

appoint a Receiver at tie te quest of tbe 
present appellant, tbe fifth defendant. 

The suit was instituted in 1906 by tbe 
widow of tbe detcaeed Moulvi Zahor-nl* 
Islam who died in 1903- Tbe original 

plaintiff, who was the widow, olaimed a 
qnarter of the estate as her ibare and also 
elaimed dower which was fonbd to be 
Rs. 1,25,500. This Court in June HU 

ordered the case to be remanded to tbe 
lower Court for fnrtber proceedings recBi* 
iary for final detree in whith ascoonte 
should be taken. Tbe plaintiff is dead ard 
tbe present retpondents are fcer heirs. The 
gnattr part of tbe estate is admittedly in 
ti e possesion of the respoi deme-plaiLtiffl* 

The mein objtct ot »be iiquiiy vfbidh 
ban been gciig on, ib to eseertain what 
has been ;he profit of ihe eitaie in the 

(1) 68 Ind. (ae. 698 17 N, L, B. 7?| «‘0. W »• 

666 (P. 0.). 
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possession of the plaintiffs and their pre¬ 
decessor. On the 2nd September t 11 2 the 
defendants, inclndirg the present fifth de 
fendant, applied that a Receiver shruld he 
appointed. On the 27th November 1912 
it was ordered that the parties should file 
affidavits and this was done by the 21at 
April 1913. No further action was taken 
on the application for the appointment of 
a Receiver and on the 12th January 1914 
the suit was dismissed. 

After disposal of the Privy Oountil ap¬ 
peal the proceedings were re opened on the 
did May 1921, the first hearing being on 
♦ he 2nd July 1921, On the 2nd December 
1921 the defendan's Nos. 1 to 4 applied for the 
appointment of a Receiver Thi* aoplcation 
was dismissed by the District Judge with 
the following remarks: — 

"There has been no order for a Receiver 
siace 1906 and I see no reason to appoint 
one now, more especially es it will encourage 
defendants to farther delay the disposal of 
the oaee.” 

The ex parte order against the fifth 
defendant was se*; aside on the 4th 
February 1922, whereupon be applied for 
the appointment of a R'c-ivar with an 
alternative to be put in possession cf his 
share of the estate on certain term?, and 
another reqaest was made in the same ap¬ 
plication relating to the plaintiffs’ accounts 
to which no attention was paid. 

It is admitted in this Court that the 
only order appealable is that refaeing to 
appoint a Receiver. The reasons given by 
the District Judge for refusing the request 
cf the fifth defendant are et&ted as follows: 

At the last beating defendants Nne 1, 2, 3, 
4 applied for the ap* ointment of a Rpc iv-r 
and it wa* r- fused. T tre has beet no Re¬ 
ceiver since 1906 and fall detailed accounts 
and the account-books have hein put in 
by plaintiffs and I can see do rta on to 
appoint a Receiver. 1, therefore, reject the 
application for appointment of a Receiver. 
The learned Counsel for the respondents 
supports the order of the District Judge 
by oontendiDg tta>, urder Mohammedan 
Law, a widow or her heir* are entit.ed 
to r* m tin i" posses- ion of os'a e of 

her oecea ed hashuid until she ha* b»nn 
jaid her dower, ar d that, iherefne, the 
District Judge was ico m pi tent to pot a 

■ Receiver in charge of the estate in place 


cf the widow or her heirs until aeiounfcs 
had been settled and the dower declared 
to be paid. We can find nothing in the 
law, as laid down in 0. XL, r. 1 of 
the First Schedule, Civil Procedure Code, 
which prohibits a Court from appointing 
a Reiver in a case like the present, 
providfd there are good grounds within the 
scope of the section for a Receiver being 
appointed. 

It is complained on behalf cf the ap¬ 
pellant that the District Judge has not 
exercised his discretion properly in refilling 
to appoint a Receiver and that in fact he 
has not exercised his discretion at all and 
has refused without going into the merits of 
the request at all. We are bound to say 
that there are good grounds for this com¬ 
plaint. The mere fact that a Receiver hai 
not been previously appointed is uot in it¬ 
self a sufficient ground for refusing to ap¬ 
point one now, and the District Judge seems 
entirely to have overlooked the fact that 
a reqaest for the appointment of a Receiver 
was made in 19*2 and the proceedings 
were only dropped because the suit was dis¬ 
missed in January 1914. The District Judge 
in saying that “full detailed accounts and 
accounts books have been put in by plaintiffs” 
does not examine the question as to whether 
or not the accounts put in by the plaintiffs 
are prtmi facie satisfactory ones. The copies 
of the accounts, which have been placed 
before this Court, show net profits of 
Rq. 56,362 from Jane 1303 to June 1920, a 
period of 7 years. This gives an annual 
income of Rs. 3,256 for 67 villages, or 
R*. 48 odd per village for a year. On the face 
of it, if the extracts shown to us are 
true samoles of the accounts put in by 
the plaintiffs, there seem to be good grounds 
for the appointment of a Receiver. We 
can expre s no opinion cn the point, 
hat it is certainly ore that ought to be 
taken into consideration by the lower Court. 
The grounds given by the appellant for 
the appointment of a Reoeiver should have 
b*rn oxamined and plsadiogs of both par- 
tie i shnull have beeu t^keo on the appli¬ 
cation, and the aprl cation for the appoint¬ 
ment cf a R oeivfr have been disposed 
of acceding to law as la d down in O. 
XL, r. 1. A i ii i*, the application for 
a Receiver has been summarily dismiraed 
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for reasons whieh aprear to us to be 
unsound. The main parte of the record of 
the ease are with tbe lower Court whieb 
i" proceeding with the suit and we have 
not sufficient material before us to dispose 
of the application ourselves. It ip, more* 
over, one whieh preferably ought to be dig. 
posed of by tbe Diitrict Judge himself 
after proper and legal tseof bis discretion. 
For these reason*, we set aside tbe order 
of the District Judge and direct that be 
restore to bis file the application put in 
by the fifth defendant for the appointment 
of a Receiver and dispose of it according 
to law. Tbe costs in this Court will be 
costa in the case. The Pleader’s fee in this 
Court will be Rs. 100. 

G. B. D, & w. c. A. Ordtr get otitle. 


BOMBAY HIGH COURT. 

Fibst Civil Appial No. 99 of 1919. 
April 12, 1922. 

Preterit Sir Norman Maeleod, Et., 
Chief Justice,ana Mr. Juitice Shah. 

BAI DHONDUB.4I and another— 

Appii LAf Tl 
vert us 

LAXMANRAO TR1MBAKRAO JAV*DE- 
EAR and anotbkk -Re pondbkts. 

Gift— Intention—Gift to adopted son—Adoption 
declared invalid- Gift , validity of, how determined — 
Motive of donor—Constructioh of document— Reference 
to similar documents. 

i 

Where a person makes & gift to another describing 
him as his adopted son and the adoption turns out to 
bo invalid, the validity of the gift depends upon the 
question whether the donor merely described the 
donee as his adopted son or intended that the 
validity of the gift should be conditional on the 
validity of the adoption, [p 605, col I ] 

The distinction between what is description only 
and what is the reason or motivo of a gift or bequest 
may often be very fine, but it is a distinction whioh 
must be drawn from a consideration of the language 
and the surrounding circumstances, [p f05, col. I.] 
Fanindra Deb Raikat v. Rajcsivar Das, 12 1. A. 72j 
]1 C. 468} 4 Sar P. 0. J. 6)0; 9 Ind. Jur. 277; 6 Ind. 
Doc. (N. s.) 1068 (P. 0.), quoted. 

Tho Court should not strain to adopt a eon- 
struction, whioh would defeat the intention of the 
testator, unless it ii absolutely certain from tho 
words of the Will that tho testator intended to make 
the gift to . tbe donee conditional on the adoption 
being valid. [j>. 606, col. 2.] 

A Hindu adopted his daughter’s son J. Some 
nine years alter the adoption be by Will made a 
' gift of his property, “to my adopted son J." After 

i 

t 

i 


the death of the testator the adoption was deolared 
invalid and the question was about the validity of the 
gift: 

Held, that it was clear that the testator made the 
gift out of natural love and affeotion and that in 
making his Will he merely described the doned ai 
his adopted sou in the ordinary course without intend* 
ing that the gift should be conditional on the 
validity of his adoption [p. 50F, col 2.] 

Lalta Prasad v. 8alif Ram, 1 Ind Cas. 656; 31 A. 
6 at p. 6; A. W. N. U90S) 24flj 6 A. L.J. 626, 
referred to. 

The language of one instrument does not afford 
much assistance in the construction of another, 
[p F0\ col. l.j 

Abhiram Qoswami v. Shyama Charan Nandi , 4 Ind, 
Cas. 449. 86 I. A. i4S at p. l«5; 11 Bom. L. B 12H S 
10 0. L. J. 284 6 A. L. J. 867* 19 M. L, J. F30; 86 0. 
1003; 14 C. W. N. 1 IP. O.r, quoted. 

First appeal from the decision of the 
First Glass bnbordinate Judge at Ahmedabad, 
in Civil SoitNo. 55 L of 1915 

Mr. Coy vee <witb him Mr. fl. F. Divatia) t 
for the Appellants. 

Sir Thomat Strongman (with him Mr. G.N. 
Thakor ), for Respondent No. 1. 

Mr. B. J. Thakor , for Respondent No. 2. 

JUt GMENT —This is an appeal from the 
decision of tbe First Class Subordinate 
Judge of Ahmedabad. The fasts of the 
•ase are fnlly set out in the judgment. 
Tbe only q esim that has bsen argued 
in tl in appeal is whether tbe plaintiff 
has proved bis title to the Bait honse. 
The plaii tiff claimed under the Will of 
his brother JaDardsD, who died on tbe 
6 h January l9't. Janaidan had been 
adrpted in 1892 by bis mothflr’s fa her, 
Vifhiupant. in October bOt Visbnapant 
made a Will and under that Will he gave 
a life interest in the suit boose to his 
wife, Rakhmabai, and the remainder over to 
bis adopted son, Janardan. Yishnnpant died 
in 1901 and in 190^ certain disputes that 
bad aii en between Janardao and Rp-kb* 
mabai were settled by the execution of a 
deed of release and agreement, whereby 
JaDardan’s interest in the euit booee 
after the death of Rnkhmabai was reoogris* 

ed, t 

The only question, therefore, is whether 

tbe gift of the suit house by the Will or 
Vishnupant was a valid gift, and tha 
depends on tbe question whether the testator 
merely described Janardan as his adopted 
eon or intended that the validity of t • 
gift should be conditional on the validity 
• of the adoption. As was pointed out in 
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A&&tVam Qotwami v. 5Ayama Ofcaran Nandi 
(1) the language of one instrument does 
not afford ranch assistants in the construc¬ 
tion of another; aDd the face of iamndra 
Veb Baikat v. Rijeswar Dos (2) wbith is 
relied upon by the appellant?, tannot afford 
any assistant© to the Conrt in construing 
the present Wil 1 2 , as the words in the Angi* 
karpatra in that tase were entirely different. 
If we were to consider the fac's in other 
eases, the dccament in Lalta Prcsad v, Salig 
Ram (3) was almost in the exact terms cf 
the precent Will. The testator in that tase 
gave all bis proper'y to his wife for her life 
and then declared that after her death Lalta 
Pracad, his adopted son, should be owner of 
the property. The learned Judges said : 

“ There is absolutely nothing in the Will 
to show that the fatt of the adoption of the 
plaintiff was the motive or reason for the 
gift, and, in the abeente of arytbing of the 
kind, it appears to ns that, interpreting the 
language of the gift in its ordinary meaning, 
we must treat it 88 a gift to Lalta Prasad 
as a persona designates , and that, therefore, the 
gift is valid. ” 

As was stated in Fanindra Veb Baihat v. 
Baieswor Das (2) (page 89) “ the distinction 
between what is description only and what 
is the reason or motive of a gift or bequest 
may often be very fine, but it is adietinttion 
whith must be drawn fiom a tonsideration 
of the language and the surrounding circum¬ 
stances.’’ It teems to us that the Court 
should Dot strain to adopt a coustrustion,whish 
would defeat the intention of the testator, 
unless it wi s absolutely certain from the words 
of the Will that the testator intended to meke 
tbe gift to JaoardaD conditional on the adop¬ 
tion being valid. There is no indication that 
V ishnnpant had aDy such intention. We can 
only presume that he had adopted his 
daughter s son out of motives of affection 
and for perpetuating bis name without 
considering too deeply the rales of Hindu 
Law which invalidated such an adoptioo. 
No dcubt, he hoped his family would 


(1) 4 Ind. Ca9. 449; 30 I. A. 148 at p. 16oj 11 Bom. 
L. R. 1234; 10 0. L. J. 284; 6 A L. J. 857; 19 M. L. 
J. 530; 36 0. 1C03; 14 C W. N. 1 IP. C.). 

(2) 12 I. A. 72; 11 C. 463; 4 Sur. P. C. J. 610; 9 Ind. 
Jur. 277; 5 Ind. Deo. (n. s.) 1063 (P. C.). 

13) 1 Ind. Cas. 665; 81 A. 5 at p. 0; A. W. N. (1908) 
249; 5 A. L. J. 620. 


recognise the adoption and not dispute 
it. Bat having made the adoption so far 
back as >892, when he came to make 
his Will, it is alear that he wanted to 
make this gift to Janardan, and be merely 
described him as adopted son in the ordinary 
course without intending that the gift ahonld 
be conditional on the adoption of Janardan 
being valid according to the rules of Hindu 
Law. He also in the Will directed that 
Janardan should take one-third share in the 
loam property. We are not concerned with 
that gift but it may be pointed out that the 
words of that gift were somewhat different 
and wculd tend more to the construction 
whith the appellants wish tbe Court to put 
upon tbe words of tbe gift of the house. 
If that difference of language has any value, 
it is more against the appellants, for it 
shows that whatever the intention of the 
testator might have been with regard to 
the share in the Icam property, at any rate 
with regard to the house, he intended to 
give it to Janardan, whatever disputes might 
arise in the future with regard to his adoption. 
At is not necessary, therefore, to say anything 
with regard to the effect of the compro¬ 
mise or arrangement which waa arrived 
at in li08. 

For his own safety Mr. Ooyajee atks ug 
to exprers the opinion that the eighth issue 
in the suit, whether the defendants Nos. 2 to 
4’s plea as to tbe invalidity of Janardan’* 
adoption is barred by limitation baa not been 
considered, and we do so. 

The appeal will be dir missed with costs, 
i. e , with coats as against re*Dondent No. 1- 

the other respondents to baar their own 
costs. 

N. H. 

Appeal dismisied. 
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COURT. 

Miscellaneous Civil Appeal No. 19-B 

of 1921. 

Aocnpfc 1, 1922. 

Pie<ent :-M*. Kntwal, A J. C. 
CHAMPAT— Defikpant— Appellaht 

versus 

ftANPATRAO—P lA'Miff - Responds?. 

Berar Patels and Patuarie Law, 1POO, ss. 6, 9,' 20— 
Patelship alliance, suit for share of-Jurisdiction 

of Civil Court. 

Under section 2(1 uf the Berar Patels and Patwaris 
T \VU) a Civil r ourb has no jurisdiction to 

entertain a’suit to enforce a claim to a share in the 
emoluments appertaining to the office of . atel. 

Appeal from an order of the Second Addi¬ 
tional District Judge, Amraoij, dated tbe 7th 

April 1921, >n O' 7 ' 1 A PP ea ' No ' 30 of 

1922. 

Mr B. B. Jaivant, for the Appellant. 

Mr'. Balwantrao tendh r’e-, for the Res- 

P0 JDDGMENT.-Mcu7.t Singad was a 
village leaded cut occur the Waste Land 
Rolee of 1865. In 188d it was settled m 
?£.bip ..a., hr a. 

leasirg out of waste land* in Berar, 1865. 
The allowance antexed to the PateLh.p is 25 
ter .ent on the collectors of the viihge. The 

pieced amount ofcoUe.t.rne ,sRe.o2L .6. 

The sllowance 13 thus R?. ldOS-lU. 
Undtr a ction 6 A (4) of the Berar Patel 
L Pat.aris Law, UCO, the share of the 
11 morPA (whifh in tbe section is called tbe 

emoluments of the Patel), to which the 
defendant, who is tbe sharer, appointed to be 
the Patel ie entiiled, is admittedly R«. 26. 
The plaintiff .Lime a half share m the balan.e 
of the allow.ice. He files th,s suit for 
rj i«,fi g 9 tbe total of the amount die 

, him for the three year, ending .*19-20. 

u h. urged as a preliminary cbjco'.bn in 
\ i that under sa.tic n i>0, Berar Patel 
def ,TpatwariB Law, the Civil Ccurthasno 
“ dU ion to try the .laitn- The ^ 

Cour! upheld thecbjection and diemimd the 

The lower AppelLts Ccn.t las 
Ififl it and remaodtd tbe cape. The 

rri, ™«i. 

,B Se. n .1on 20 of the Pa'eL snd Patwaris 
uw IIO vio» thai a Civil Con,tshall not 

txercise iurisdiction with respe.t to ary 


Ol'A'Ul Uf * *- -- • 0 

or Patwari or bo any emnlument appertain. 
lDt? fco the offise. The question therefore, 
is : is the present cl*ini cm to an Fnnlom a nt 
appertaining <o ♦he office of pa^ilP In Day 
opinion it is. Section 6 A (4) prov dee that, 
notwithstanding anything in peition 9 the 
balantp of the emoluments shall be divided 
by the P-itel in proportion to their shares 
among all sharers (including himself) in the 
Pa»elship. Bat I do not see how this provi¬ 
sion modifies section 20, as the lojrer 
Appellate Coart says, and vests the jnriadia- 
tion to entertain and enforte a claim to a 
share in the emolument* in the Civil Conrt, 
Section 6 A (4) confers a right to share in 
tbe emoluments which wai negative! by 
section 9, bat it does not do away with the 
expiation of Civil Oonrt jurisdietion provid¬ 
ed by section 20. In my opinion, the 

Civil Court’s juris ^’o ion to try the present 

sla m is baried. The apoeal, therefore, 

sncitedf; tbe order of the lower Appellate 

Cmrt is set a* da. The deiree of the 

First Court is restored. C sts in all Courts 

W 1‘ bwaid by the plaintiff-rrsi -ndent. 
w c . Ai Appsal alloved. 


BOMBAY HIGH COURT. 

Sicdnu Civil Ap e»l No. 429 or 1921. 

April H 1922. 

Present :—Sir Norman Maileod, Kt., Chief 
.loetic', and Mr. Jast.ire Shah. 
RANGASWAMI S3ETTI— Dickie- 
Holder — Appilunt 
versus 

SHESHAPPA MANJAPPA SHIMPI— 

Judgment Debtob8-R«*poijm(it. 
Limitation Act (11 of IPOS), Sch. I 
Decree transjerred to another Court App 
further transfer made to First Court not sttp-tn-aid 

of execution. 

?rsi: awiruttj-S 

“ 1" vr; to. ' 

.M, 1m... 1.'«»• 

eol. 2.] 
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Maharajah ■ of Bohlili v. Narasaraju Peda Baliara, 
86 Jnd « as. 682: 43 I. A. Vi 8: 8 Bom, L. R 90ft 31 
M. L J. aiOj.39 M. 6tO; J4 A. L. J. 129; 20 M L. T. 
472. 24 C. b. .1. 478; 4 L. W. 658; (19 6) 2 M. W. N. 
641; 21 0. W. N. 16?; 1 P. L. W. 26 (P. C.», followed. 

• •» 

Second appeal from the decision of the 
Diftrict Judge, KaDara, io Appeal No. 17 
of 1920, reversing an order pa-sed by the 
Subordinate Judge, Sirei, iD DarkhastNo. 251 
of 1919. 

Mr. P. B, Sh'ngne, for the Appellant*. 

Mr. (?. P. Mtirdedionr, for the R-spordent. 

JUDGMENT 

MACLBOP, 0. J — The plaintiff- obtained 
a deoiee in the Court of, the Pr rcipel 
District Mnmif of bflam of the Madras 
Presidency in 1910. Afier ineffective 
attempt! at execution the decree holder 
applied that the deiree should be transferred 
to the Court of the Subordinate Judge cf 
Sirei in the Bombay Presidency for execution. 
The decree was <rprs f eried in July 1914. 
No etepe were taken in the Sirsi Court to 
execute the deiree and the Mr§i ( ourt return¬ 
ed the decree unexecuted to the Sblem 
Court in November 1918. In 1919 the Salem 
Coart sg&in transferred the decree to the 
Sirei Court and the present Darkbast was 
died on 9th June 1919. The judgment debtor 
opposed on the ground that execution was 
barred. The question "as whether an appli¬ 
cation which bad been made on the 4th 
Augurt 19:6 »o the Sa'em Court prsyng that 
the decree might be seDt to the D strict Man- 
gif of Sagaram in the Mysore State for 
exeiution was a step-in-aid in execution made 
to the proper Court. The District Ju^ge, 
following the decison in A iahora ah of Bobbtli 
V, flarosaraju Peda Baliara (1), came to tbe 
conclusion that the Salem Court was not the 
proper Court in which to apply to take a 
step in aid when the decree had been trans¬ 
ferred to the Sirei Coer*. Under Schedule I, 
Art. 182(5), of tbe Indian Limitation Act 
the peiiod of limitation applicable ?b three 
years from the date cf applying in aciord- 
Ance with law to tbe proper Court for execu¬ 
tion, cr to tike reme step in aid of execution 
of tbe decree, aid tie “preper Ccuri” by 

O) J6 Ind.Cai. 68?; 4p I. A. J S8: 18 Pom. L. R. 

Iff n l.l. J. HC, IPM. f<C:)4 A l.J. 

M. I 7.4*5; :c c. L. J. <18; •* £8, 19 6) 2 

M. W. N. 641, 21 C. W N. 162; 1 P. L. W. 26 (P. C.;. 


it is to execute the deerea or order. Urder 
0 XX , r, 10 “where the hdler of a 
decree desires to execute it, he shall apply to 
the Court wh’Vn parsed the decree or to the 
officer (if any) appointed in this behalf, or 
if the decree ha* been sent under the provi¬ 
sions hereinbefore contained to another Court 
then to Euch Court or to the proper officer 
thereof.” In Maharajah of Bobbili v. Sara$a» 
ram Baliara (l) a decree was passed by 
the D b net Ornrt and wac sent to the Court 
ofaMurfi ? for execution’and it was held 
that wh»n tie deerte of a D.strict C urt had 
been gfnt, uDdrr the Code of ( ivil Procedure 
1882, section 2 23, to the Court of a Mnneif for 
execution and had tot been returned to tbe 
District Court, tbe “proper Court” within the 
meaning of tbe Indian Limitation Act, 1908, 
Schedule I, Art. 185 (5), in which to apply 
“for execution, or to take some step in-aid 
of execution” of tbe decree was tbe Court cf 
the Mursif, With the result that an applica¬ 
tion to the District Court world not prevent 
the time for enforcing tbe decree from ran- 
in? (aider Art. 1821 from the date upon 
which it was made, 

In that case the application to the District 
Judge was for execution of tbe deiree by 
gale of immoveable proper t ea whereas in ftbia 
ca»e there was an application to tbe Court of 
S >lem for tbe transfer of the decree to another 
Court. It seems to me to make little differ¬ 
ence whether there is an application for 
exscation or only an application to take a 
Btep in aid of execution. For it clearly Feems 
to have be-n their Lordships opinion that 
when the Court which has passed a deoree 
sends it for execution to another Court, then 
the First Court ceases to be the proper Court 
within the meaning of Schedule I, Art. 
182 (5) of the Indian Limitation Act. There¬ 
fore, the decision of the District Judge was 
right and the appeal must be dismissed with 
costs. 

Shah, J.—I have felt some difficulty in 
this sase. Though it is clear from the pro¬ 
visions of section 42, that when the 
decree ig once tram far* ed to another Court, 
tha* Coart has the same powers in executing 
ruch decree bs if it lad lean pi^d by itself. 
I do Dot find ary espies* provision iu the 
Code as to what procedure a oariy i* to adopt 
whi n he wants to get the df-cree tiamferred 
again to another Court. There is no pro- 
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vision &B to whether in such a case the 
application should ba made by him in the 
first instance to tbeOourl to which thedesree 
has bfeen transferred or to the Ooart which 
originally pacsed the decree, and which made 
the order transferring the decree for execution 
on the first occasion. The difficulty arises 
from the absence of aoy express provision in 
the Oode on the point. It is possible, how¬ 
ever, to read section 42 of the Oode in a 
comprehensive manner, and to hold on the 
words of that seotion (hat even an application 
for the transfer of the decree again to 
another Court must he made in the first 
instanse to the Court to whish the decree has 
already been transferred; and the observa¬ 
tions in Maharajah cf Bobbili v. Narasaraju 
Baliara (1) show that all the applications 
after the decree is once transferred for 
execution to another Court, in connection with 
its execution, must be made to that Court. 
No doubt the applicati n in that case was for 
the execution of the decree, and as it was 
made to the Court which had already 
transferred the decree, it was held that the 
application was not made to the proper Court. 
The application in the present case is not 
exactly of that kind, and 1 should have been 
glad to see my way, if possible, to held that 
another application for a transfer to a Toird 
Court might be made to the Court wbioh bad 
originally passed the decree. At any rate it 
may be said in favoor of that view that there 
je no expres* provision prohibiting suoh a 
procedure. At the same time there is much 
to be said in favour of the view accepted by 
the lower Appellate Court, and by my L rd 
the Chief Justice. On the whole, 1 think, 
though not without hesitation, that the 
application in this case to the Salem Coart, 
which had already transferred the decree for 
execution to the Sirsi Court, fora transfer nf 
the decree to another Court, cannot be treated 
as having been made to the proper Court and, 
therefore, cannot be held to be a step in-aid 
of exeoation. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT, 

Fiect Civil Arpia No. 1:4 of 1921, 

June ?1, 1922. 

Present:— Mr. Prideaax, A. J, 0. 
NARAYAN and another—Difindants 

Nos. 1 AND 2 
versus 

SBANKERLAL indoors — Plaintiffs. 

Respond* *ts 

Hindu Law—Gift subject to mortgage—Acceptance by 
donee — Denee, whether can avoid mortgage on ground 
of absence of legal necessity— Alienee for value, and 
donee of gift , difference between. 

Although it is open to an alienee for value to 
raise the question of legal necessity, a donee who 
aocepts a gift burdened with a mortgage cannot* 
plead the absence of legal necessity for the mortgage, 
[p, 510, col. «.] 

Dalchand v Chand Rhan , 27 Ind. Cas. 859; 11 N. 
L. K, 1, referred to. 

Appeal from a decree of the Subordinate 
Judge, Wardba, dated the 12*h October 
1920, in Civil Suit No 34 of I9ly, 

Mr. Atmaram bhogwant , f >r the Aopellant. 
Mr. P. V Oharpure , lor the Reipondent. . 

JUDGMENT.—The plain tiffs *ua <on ft 
mortgage-deed for Rs. 3,000 execated on 
16ih December 1908 byoneSifca They claim 
Rs. 7,384 7 0 thereon or foreclosure of the 
absolute occupancy Beds Nos 10 and 11 
in Kbel B of Midzi Khatkbed. Tahsil 
War»h». Thjse fields oame to Sita who 
wa^ the mother of defendant No 2 from 
her father, one Gajmal. Sita died,on 19th 
April 1913. Defendant No. I is the son of 
defendant No. 2. Defendant! Nog. 3 and 4 are 
said to b8 the nearest reversioner* of Gajmal.. 
On 3.-d September 1919, that is, after the 
execution of the mortgage, Sita executed a 
deed of gift as regards these field! ip favour of 
the fire, two defendants, The case procteded 
ex paite against Musammat JaDi, the second 
defenaant; the others contested the case, 
The defendant No. 1 contend* that £s a 
bandhu be is i entitled to the .property. 
Defendants Nob. 3 and 4 claim to be the 
agnates of Gajmal and as such the immediate 
reversioners. The gift was denied by the 
last two defendants, The pleadings led to 
the following iesues ; - 

1, Whether tousammat Sita execated the 
mortgege in suit for consideration P 

2. If bo, whether Rs, 2,9£5- was not 

due by her and whether Rs. IB was cot paid 
in cash to her P * . > >. .. , a 
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3. Whether the mortgage wa 3 validly 
attested P 

4. Whether the agreement to pay com¬ 
pound interest at 12 -anoag per sent, per 
annum was unconscionable p 

Whether it amounted to a bard bargain 
and should be relbved against P 

5. Whether the mortgage was justified 
by legal necessity, and is binding on the 
defendants p 

6 . Whether out of the lonsideration Rs.68l 
were borrowed for purchasing fields for the 
defendant No 1 and if so, how will this 
faet affect the liability of this defendant 
for the claim on the mortgage P 

7. Wh6thpr Saoji and Raojit, the grand¬ 
fathers of the defendants Nos 3 and 4, were 
brothers of Gajmal, Wherther these de¬ 
fendants are nearer reversioners than the 
defendant No. I ? 

8 . Whether Sita gifted the property to 
the defendant No. 1 on 3rd Septembsr 1909 ? 

9. Whether the defendant was put in 
possession in parauance of the gift ? 

10. Whether the gift was legally valid 
and is binding on the defendants Nos. 6 and 
4? 

11. What amount is now dne on the 
mortgage P 

The Trial Court’s finding on the issues 
may be summarised as follows. That Sita 
executed the mortgage which was properly 
attested, that as regards the passing of 
consideration the defendants N 01 3 and 4 
are held to be the heirs, while defendant No. 1 
would be a mere doDee and the proof 
of the execution of the mortgage *deed 
would throw on him the burden of prov¬ 
ing that the consideration did not paee, 
while against the last two defendants that 
burden would lie on the plaintiffs. When the 
mortgage-deed was executed Rs. 2,985 were 
due from Sita on account of old debts 
and Rh. 15 were paid iu cash to her, she 
thus recieved full consideration. The 
fourth issue was found in the nagative. 
Defendants Nos. 3 aod 4 were found to be 
the next reversioners. It was found un¬ 
necessary to decide the question of gift 
and delivery of possession, bat if necessary 
the Judge holds tnat Sita gifted the 
defendant No. 1 who wa 3 put in possession 
of the gift and the gift was thus valid, 
but as Sita wat incompetent to giftavay 
the property inherited from her father cuch 



gift was not binding on defendants Nos 3 and 
4. It was held that the mortgage was not for 
legal necessity but part of it, namely, 
Re. 681 were borrowed for acquiiiog a 
field for the first defendant. Not being for 
legal necessity, the mortgage was not 
binding on defendants Nos. 3 and 4, the next 
reversioner#, bnt was binding on defendant 
No. 1, the donee. The claim for Rs. 7,38 -7 0 
or, in default, foreclosure was decreed 
against defendants No. 1 and 2, whole the 
suit against defendants Noj, 3 and 4 was 
dismissed. 


liie present appeal against that finding 
is filed by defendants Nos. 1 and 2, no orose- 
objection has been put in and, therefore 
the finding as regards want of legal necea* 
sity stsnds. It is here admitted that 
frarayan cannot be a reversioner and it is 
admitted that defendants Nos. 3 and 4 are 
as regards this defendant, nearer rever¬ 
sioners. Narayan is ths donee and the 
respondents here do not deny that posset- 
sion follows the gift. It j 8 stated that 
the donee oould raise a plea that no legal 
necescity existed though no parallel case 
can be pointed out. Arguments in this 
Court narrow themselves to this, that the 
execution of the mortgage has not been 
proved nor has the receipt of consideration 
The fact that Sita afterwards debied the 
execution of the mortgage and that it bad 
to be proved against her in the R 6 gi B 
trar’e Court is of little value against the 
direct evidence there is on record. Ram- 
chandra (P. W. No. 14), one of the attesting 
witnesses, swore to Sita executing the 
document in his presence and in that of 
one Jana Mahli now dead. She admitted 
the consideration at the time. Raghoia 
her eon-in law and husband of the second 
defendant, was present at the time. Laxm*n 
(P. W. No. 2), is the wriier of that mortgage* 
He also speaks to its having been executed by 
Sila m the presen.e of the attesting witnessed, 
Iheo there is evidence of one of th a 

plaintiffs, P. W. No. 11, on the fact that the 
stamp of that document was purchased I.* 
Raghosa, D. W. No 1, the father of defea d 

No 2 N \h aDd ° f 

No. 2 There is no doubt that the Bnd> 

ing of the lower Court that Sita eae.nted 

the mortgage and that it was pro pJt .| y 
a tested is .orre.t. As regards the pacing 
of the eoneideration, there i. evideu.e that 



5j0 IfcbUS CASK 

mihadeo govind gumma t>, ramchandra govind suktanka*. 
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Sifca admitted having received it. R^gboga 
himself admits that he nsel to take money 
for Sit. a from the plaintiffs’ shop. P. W. No. 11 
one of the plaintiffs, P. W. No 12, another 
plaintiff, P. W. No.)3, plaintiffs’ agen f , P, 
W. No. 5 and copies of the aacmnt-booke are 
sufficient to prove that the consideration 
for the mortgage was received by Sita. 

I do not think that the plea of want of 
legal necessity o^n ba raided by the donee 
in this case, and there is some evidence 
to show that a portion of the considera¬ 
tion of the mortgage deed was expended 
in getting a ti Id for Narayan, It is 
contended that a dones is an alienee. 
Section 122 of the Transfer of Property 
Aot is quoted, also section 38 of the *ame 
Act. It is trne that an alienee for value 
could raise the question of legal neie sity. 
Valchandv Ohand Khan (l). B it it seems 
to me that the donee here accepts the 
gift burdened with the mortgage. The 

mortgage would be enforceable against the 
iwidow though it may tcfc be enforceable except 
as regards that part proved to be for legal 
necessity against the reversioners. The 

question whether some of the money was 
expended in the purchase of a field tor 
Narayan is not pressed and iB really 

immaterial nor is it here argued that 
the interest is excessive. As already stated, 

• the case has been contested here on the 
ground that the execution of the mort- 
gage decree (deed) has net been proved 
nor has the recast, of corsideration. 1 
have no hesitation in IndiDg these two facts 
against the present appellants. The appeal 
fails and is dismissed with costs, lbe 
appellants will pay the respondents’ costs. 

0 R D Apped dismissed. 

(1) 27 Iud. Cue. 869; 11 N. L. E. 1. 


BOMBAY HIGH COURT.. . 

Civil Exisaobdinart Application No. 70 

cp 1920. 

June 14,1*21. 

Present ;—Sir Nornnn Macleod, Kt., Ohiftf 
Justic?, and Mr. Justice Shah. 
MAHADEO GOVIND SUKTANKARr- 

pLiiNT.fP—A pplicant 
versus 

RAMOHANDRA GOVIND SUKTANKAR 

—Opponent. 

# 

Civil Procedure Code (Act V of 190Sj, s. 16, pro. 

viso—Jurisdiction—Land situate outside British India *- 
Suit for mesne profits, whether maintainable in British 

Court. 

The proviso to section ’6 of the Civil Procedure 
Code makes it clear that a Court in British India hw 
jurisdiction to entertain a suit for mesne profits of laud 
situate outside British India, where the defendant 
resides within the jurisdiction of the British Court. 

[p. 611, col. 1.] 

Application against a decree of the Dis¬ 
trict Judge, Belgaum, in Miscellaneous 
Appeal No. 10 of ! 919, dismissing the appeal 
from a decree passed by the Assistant 
Jadge at Bslgaum, in Civil Suit No, 78 of 

1919. 

Mr. 0. 8 . Mulgaokar, for the Applicant. 

Mr. Nilkant Atmaram, for Opponent Nd. 1. 

•) 

Mr. D. R. Manerikar, for Opponent No, 2. 

JUDGMENT. 

MaClEOd, C. J.— The plaintiff filed this 
suio io the Oouro of the Assistant Judge at 
Belgaum to recover mesne profits of certain 
land for the years 1915-16 and 191>-i7- 
It is admitted that the land is situated in 

the Kurundwad State ontside Biitish India, 

and that the plaintiff bases his claim to meene 
profits on the fact that he became entitled to 
such land by an award decree in 1916 and 
did nofc get possession of the lands until 
1917. The defendants contended that as the 
euit came under section i6 W of the Civil 
Prccadure Code, the Court had no JWwdic- 
tnn. This contention found favour with the 
learned Assistant Jadge and also with the 

District Jadge. . ., n . |IA 

Now in the case of land outside Britwn 

India BM*ion 16 has no application and w' 
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have to fall b^ck upon general principles 
in considering whe her this is a suit in wbiih 
a personal relief ii claimed against a defend¬ 
ant residing within the jurisdiction of the 
Conrt. 

First, it may be as well to cleir the ground 
by disposing of certAin contentions which 
were raised in the coarse of the a^gament 
an to the proper scipe of section 16 of the 
Civil Prooednre Code, tub Geo:ion («) and 
the proviso tc the section. Sab-section (e) 
excludes from the jurisdiction of the Coarts, 
outside whose loaal limits the property is 
situate, suits for compansatioo for wrong 
to such immoveable prop tty; and the word 
wrong’* refers to trr.a affecting immove¬ 
able property such ai trespasr, na T s*n*e, 
infrirgements of eas meote, etc. Toe provi'O 
makes it clear tt at even ahhough a «rong to 
immoveatl* properly it a leged,yet, where rhe 
relief sought can be entirely obtained ttm'.u.L 
the defendant^ personal obedienae, then the 
Buit can be instituted either in the Conrt 
within the heal limits of whose jurisdiction 
the property is situate, or in the Court 
withm the local limits of whose jurisdic¬ 
tion the defendant actually and voluntarily 
rendes, cr carries on bu iness, or personally 
w^rks for gam. So that a96uming for the 
moment that the suit w as ore for mesne profits 
relatitg to lard in British India, and the 
land bad been cut tide the local limits of \lt3 
jmisdiction of the Court at Bdgaum, still if 
the decree directed romethmg to be done 
wbioh could be done through the personal 
obedience of the defendai t, su«h ae the tay- 
ment of money, then the Belgaum Ccurt 
would have jurisdiction to entertain the 

Bait. 

It is admitted that the provi lions of section 
16 of the Civil Procedure Cede are an 
embodiment of the provisions of the law of 
England on this .subject. But it seems to 
have been suggested that the proviso enae ed 
something d ft rent. In cur opiuioo, there 
is no reason for tbinkiog that the whole 
ssciion does not follow tbs Knglis i Law with 
regard to jurisdiction in the case of suits 
of the nature described in section 16, aua 
we see no reason to think that under the 
English Law this suit would not lie in the 
Belgaum Court. 


Jeokins in v. A.nmt (1) i* 

directly in point, an l f'om fcnafc deciino 
it is clear tha’; the principles eoaisUte 1 b7 
the English Charts of equity apply to this 
cave. The facte of that case wsre some¬ 
what similar to fcheie. The plaintiff sued 
in the Court at N tsik in British India 
to establish bis right to a share in the income 
derived from cerUiu grants of land sitaate 
outride of British Inlia, bit reieivel by the 
defendant within the jurisdiction of the Nasik 
Court; it wag held that the suit was within 
the jurisdiction of the Court, there being no 
dispute as to title. Sir Lawrence Jeokias 

said : 

“The lower Appellate Ooirt seem to have 
thoug it that all prop «rty which had a foreign 
origia was oiiside on© j iris iiatioo of the Court; 
this, however, i^noi a co -rect view of the 
law, * he general p iao ple is cbarly stated 
by Ljrd Conceu lam in rollird , Ex 
pirte, Courtney , In re (2), where be 
sayt: If inddei tne jav cf the country 
where the lani is sitaate should not permit 
or noj enable toe deteudaut to do what the 
Court m gat otoer wise think it right to decree, 
U wou d be useless and unjust to direct him 
to do the ac ; out when there is no such impedi¬ 
ment toe Courts of this oountry. in the exercise 
of their jurisdiction over contracts made here, 
or in administering equities between parties 
residing here, act npjo tneic own rules, and 
are not urtuenced oy any consideration of 
what the etiecj ot such contrasts migatbe in 
the country where • he lands are s.taate, or 
of the manner in which the Courts of such 
ccuotriea mighcde<*l wuh saoh equities’,” 

it is not bUjfgested that tne law prevailing 
in Karundwad State would out permit of the 
defend*^ baiog directed to pay the mesne 
profits of the l.ndto the plaintiff to wnom 
the lands beioug. There appears to be an 
equity in favuar of ihe plaintiff that the 
profi.s of those laud« whicj were awarded to 
him in lul5 snoald nok remain in the pockets 
of the dofcndajo, and, therefore, taere is no 

reason why toy Belgium Court should not 
havy jnrisdicfc.ou to administer that tq uAy 
in favour cf the plaintiff. We are notcjncarn. 
ei here with the merits of the case. We 
thiDk that the Court in Belgium had jurisdio- 


(1) 2l B. 107; 2 Bv.tt. L. 
(».«• ) fsOi. 

C-J UaiU) Mont, i Uliit. nii 


It. 17; 1* 
4 llcay. 2 
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tion to decide whether, on the fact* that were 
placed before it, m^ene profits of those prop, 
ert es should be ordered to be paid by the 
defendants to the plaintiff. The Ru’e, there 
fore, must be made absolute. The case must 
go back to the Court of the Assistant Judge 
to be dealt with on the merits,. The plaintiff 
will be entitled to bis costs in this Court 
and the Court below- Costa in the Trial 
Ocurt will be costs in the cause- 


K. H. 


Rule made absolute. 


MADRAS HIGH COURT. 

Ah’Eal AGAiNsr Okde* No. 122 of 1921. 

November 3,1921. 

rresenti— Sir William Ayling, Kt., Offg., 
Chief Juetice, and Mr. Justice Odgera. _ 

Thi OFFICIAL RECEIVER of TaNJORE 

_Petiiiokkh —ApPILLiNT 


tereus 

M. R, VENKATARAMA1YER— 

Respondent. 

Provincial Insolvency Act (V of 1920), a. 51 (1) 

Ecception—Civil Procedure Code (Act V of 1908;, a. 
78 -Rateable distribution, order for-Money not drawn 
hucreditors—Intervening insolvency of judgment-debtor, 
effect of—Official Receiver , rights of, to amounts ordered 

to be rateably distributed. 


where rateable distribution haB been ordered under 
Vim, "8 Civil Procedure Code, the exception to 
Option 61 U) of the Provincial Insolvency Act 
80ct ,£° on v to the amount credited in favour of 

the attaching ^decree-holder but also to the amounts 

rateably distributed to the other Uecree-holders 

-d? STAS'S Sf Sfli- 

[1 '£ ( L :!; v. ] 27 0 . 301; 4 C. W. N. 610; 

11 lml. Due, (K. t ) 232, referred to. 

Appeal agaiost an older of the Dietrut 

Oonrl, Tanjore, dated the 23rd forth l»A, in 
Interlocutory Application No. 337 of 19-0, in 

l.P. No. 43 of 1919. 


FACTS appear from the jadgment. 

Mr. M . D De’dloss, for the Appellant,— 
Under the English Bankruptcy Act and the 
baokruptey proiedure a claim by the julg- 
menfc-debtor can be scrutinised by the Court 
or by the trustee in bankruptcy. 

The Exieption to section 51 (1) of the 
Insolvency Act ha 9 no application to the 
creditors in whose favour a rateable distri* 
button order ha* been passed. 

The mere order allocating the moneys (o 
the various creditors under seition 7 t, Civil 
Procedure Code, does not vest the ownership 
in them. It will belong to them only at the 
date of actual distribution. And where the 
insolvency occurs before that date the 
Official Receiver can claim the moneys on 
behalf of the general bidy of creditors. 

Messrs. K . V . Krishnaswamy Aiyar and 
N. Swaminatha Aiyar, for the Respondents.— 
The English Act cannot be applied, because 
provisions ef section 51 of the Indian Act are 
so different, There is no justification from 

• I i • 

the language of section 51 to restrict the 
application of the exception only. to the 
attaching creditor. From the dite of the 
rateable distribution order the ownership in 
the moneys allocated pass to the creditors, 
who cannot suffer for the intervening litiga* 
lion which prevented them from taking the 
moneys. 

JUDGMENT.—Only two points have been 
raised in appeal. It is contended that where 
rateable distribution has been ordered under 
eeotion 73 of the Code of Civil Procedure, 
the exception to section 51 (1) of the 
Provincial Insolvency Act only applies to the 
amonnt credited in favour of the attaching 
decree holder and nqfc to the amounts rate* 
ably distributed to the other deo.ee holders 
under the section. No authority is quoted 
and we can find nothing in the wording of 
section 51 to support such a view; nor is any 
reason suggested for such a differentiation. 
The learned Counsel for the appellant wished 
to refer to various English rulings dealing 
with section 45 of the English Bankruptcy 
Act cf 1883; but the d'fferenoebetween this 
section end section 51 of the Indian Act are 
so great ibat we feel nnsafe in taking them 
as a guide. The other contention ii»hat the 
amounts lying in Court should be treated as 
still the money of the insolvent, which the Offi¬ 
cial Receiver can claim for the benefit of the 
general body of the creditors. This contention 
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also we feel bound to negative. The 
last of the orders for rateable distribution 
was passed more than six years before the 
insolvency; and respondent was only pre¬ 
vented from drawing oat the sams of which 
he wa3 entitled thereunder by reason of 
litigation instituted by other creditors of 
Nataraja Iyer which was carried up to this 
Court and ultimately proved infruotuous, 
It seems to me that from the time of the 
order of rateable distribution the money must 
be treated as belonging, not to the judgment- 
debtor, Nataraja Iyer, bat to the decree-holder 
in whose favour the order was passed. Mr. 
Devadoss for appellant contended that the 
effect of a rateable distribution order i3 merely 
to allocate the money to the different suits 
without affecting its ownership. The latter, 
he rays, still rests in the jadgnnnt-debtor 
by the sale of whose property it was allocated. 
I do not think this is so. The seotion does 
not speak of distribution to the credit of the 
different decrees, bat of distribution among 
the deoree-heldere. The latter are entitled 
to draw it oit at will; and the judgment* 
debtor most certainly is not. I thick the 
money in this oase most be treated as the 
property of the decree-holder, the present res¬ 
pondent, and that the Official Receiver could 
• no more recover it from Court than he could 
recover from the respondent if it had aotually 
been paid out to him by Court. Mr. Uevadoss 
eventually admitted that he could not recover 
the money in the circumstances of the present 
case if it had passed into respondent’s posses¬ 
sion, I would dismiss the appeal with oosts. 

Odqirs, J.—The first point raised is on 
section 51 of the Provincial Insolvency Ait 
as to whether the proc3eds of execution held 
by various Courts as detailed in the District 
Judge’s judgment are “assets” realised or 
not. In the absence of authority the execut¬ 
ing decree-holder cannot be held to be solely 
entitled. 

It was said there is a difference between 
section 73, Civil Procedure Code and section 
51 (1), Provincial Insolvency Act on this 
point. Mr. Devadoss points to section 40 of 
the Bankruptcy Act of 1883, to show that 
completion of execution in England means 
a different thing to what it does here. The 
Indian section is by no means identical with 
the Statute ; in fact, it differs from it in many 
material respects and it seem9 to be not only 
Unnecessary but dangerous to hold that there 


may b 9 distinction between the meaning of 
execution in these two sections.' The point 

fails. 

The second and more important point 
is this. It is said that the moneys held in 
Court as payable to the- judgment-creditors 
are still the property of the judgment-debtor 
so as to vest in the Official Receiver on tbe 
insolvency of the former, and the faot that 
these 6nms have not yet been distributed may 
give the Official Receiver tbe right to go behind 
the decrees is satisfaction of which they 
have been paid and to see whether or not 
tbe transactions are founded on good con¬ 
sideration, etc, This may be so, unless tbe 
ordsr for rateable distribution (which was 
admittedly made six years before the adjudi¬ 
cation in 1919) removes the money, the 
subject of tbe order, from the operation of 
tbe Insolvency Act altogether. 

Cases have been cited to the effect that if 
a judgment creditor wants to prove in in¬ 
solvency his claim may be subject to scrutiny 
by the Court or the Official Receiver or 
Trustee in Bankruptcy; but if. the matter is 
wholly outside the insolvency law it is clear 
that the Insolvency Court under its officers 
has no such power. In my opinion such is 
the ca*:e here. Section 51 provides that 
where execution has bsued, assets realised 
in the course of the execution by sale or 
otherwise before tbe date of the admission 
of the petition shall be protected from the 
operation of the Insolvency Act and the case 
in Hotcatson v. Durrant (1) shows that an 
order for rateable distribution stands on 
the same footing, it would, therefore, appear 
that the transaction sought to be impeached 
by the Official Reoeiver stands outside 
tbe operation of the Insolvency Act and 
he can neither scrutinize its legality nor 
have it set aside for the benefit of the general 
body of creditors. The judgment creditor 
entitled to the rateable distribution is in 
this respect in the same position, as if he 
had actoally been paid oat of money which 
was realized in execution and that being so, 
the Official Receiver hes no right to it. 
The appeal mu>t be dismissed with costs. 

m. c, p. Appeal dismitacd, 

fl) 27 C. \ (J. W. N. 010; It Ind, Doc, (n. s.) 
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BOMBAY HIGH COURT. 

CI7IL Extraordinary Application No. 265 

op 1921. 

Marah 16, 1922. 

Pretext-.— Sir Norman Maoleod, Kt , 
Chief Juitiee, and Mr, Justice Sbab. 
RATANBAI SHIVLAL LOHAR- 
Pi aintiff—Appellant 


On that day when the care was ( called 
on^ the plaintiff was absent and the 
suit was dismissed. The same day the 
Pleader appeared and presented an applica¬ 
tion for the restoration of the 6uit to the 
file. On the 23rd Angnsfc this applica- 
tion was dismissed. The learned Judge 
said : 


I gfgug 

SHANKAR DEOCHAND LOHAR— 

— Opponent. 

Civil Procedure (ode (Act V oj 1CC8J, 0. IX, r. 8, 

0. XVII, rr, 2, P— Suit, hearing of, not commenced 

—Default in appearance on adjourned date—Dismissal 

of suit under 0 IX, r. 8— Part heard case adjourned— 

Defdult in appearance at time fixed—Proct dure— 

Equity considered. 

! 

Ordinarily, if on an adjourned date of hearing 
either or both of the parties make default in appear- 
ance the Court should proceed to dispose of the suit 
in one of the modes indicated in 0. IX of the 
Code-of Civil Procedure: there is do necessity 
whaterer to have recourse to 0. XVII, r. 3 of the 
Code. [p. 6)5, col. 1.] 


The applicant’s Pleader urges that the 
dismissal of the snifc should he held to be 
order 0. XVII, r. 2 and 0. IX. r. 8, Civil 
Prcccdnre Code, but it is clear that the Court 
has not dismissed the snit under the above 
provisiors. The suit has been decided under 
0. XV)J, r. 3, became the plaintiff 
to whom time was given failed to prodnoe 
tie evidence, and the provisions cf 0, 
JX do not, therefore, apply. The plaintiff’s 
only remedy is to appeal against the 
decree.” 

The plaintiff has obtained a Rnle from 
this Conrt on the 25th November 1921 


TV here the hearing of a suit has not commenced 
and it is the plaintiff who is in default and there is 
no evidence to support his case, the suit should be 
dismissed under O. IX, r, P, of the Code. fp. 6if, 
col.).] 

Courts should exercise extreme caution when on 
an adjourned date the parties or any of them fail 
to appear. They should in the first place have 
recourse to 0. XVII, r. 2, of the Code rather than 
r. 3 and even in cases where r. 3 can be considered to 
apply, that is, where a case has been part heard and 
an adjournment granted, it would not be in accord¬ 
ance with justice to refuse a party, who has failed 
to appear on the adjourned date at the time fixed 
but appears at a later hour, the chance of having the 
suit restored. If the equity of the case demands, he 
should certainly have an opportunity of satisfying 
the Court that he had sufficient cause for not 
appearing, [p. 615, col, 2.] 

Shrimant Sagajirao v. Smith, 20 B. 736 at p. 743; 
10 Ind. Dec. (n s ) 1(6), followed. 

Civil extraordinary application against 
an order paeeed by the District Judge, 
Kbandeeb, in Miscellaneous Appeal No, 11 
of 1920, confirming an order paired by 
the Subordinate Judge at Sbirpur, in Civil 
Snit No. 674 of 1919, 

Mr. P, B. Slit or,e, for the Appellant. 

JUDGMENT. 

MiCiKOP, 0. J.— This suit v as fixed for 
hearirg fer the 12th March 1920. Vari¬ 
ous adjournments were granted, the last 
0 f which wc-8 for the Hth Joly 1920, 


calling on the defendant to show aause 
why the decision of the lower Court should 
net be reverted and a re trial of%the snifc 
directed. The decision of the learned Jndge, 
if it were allowed to stand, wonld 
epply to 6vcry case in which there has 
been an adjournment before the trial of the 
ease has actually oemmenoed, to enable a 
party to preduoe his evidence, and the 
party does not appear on the adjourned 
date. We sre constantly having eases in 
which the failure to distinguish between 
the provisions of r. 2 and r, 3 .of 
0. XVII has caused inja*tice. That 
Order deals generally with ''adjournments.” 
Rule 1 gives the Court power to grant 
adjournments from time to to time pro¬ 
vided that, when the hearing of evid9nee 
has once began, the bearing of the 6nit 
ehoold contirue frem day to day until all fcbe 
witnesfes in attendance have been examined, 
udIcss the Court finds the adjournment ,of 
the hearing beyond the following day to 
he ncceieary for reatons to be recorded. 

Under r, 2, where, cn any day to 
which the bearing of the suit is adjourned, 
the parties or any of them fail to appear, 
the Court may proceed to diepoee of the 
suit in one of the modes directed in .that 
behalf by 0. IX or make 6neh other order 
as it thinks fit. t , 

Order IX deals with “appearance of par. 
tics and the loreequerao of non-appear- 
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wib.* 1 In all the oases whioh come under 
0. IX, the party against whom a deoree 
or order is passed in defanlt of his ap- 
pearanoe, oan apply to the Court to have 
the ex parte deoree or order set aside on 
the ground that he oan show sufficient 
cause for his non appearance. Ordinarily, 
then, if a case appears on the Board on 
an adjourned date for hearing, and there 
is default of appearance on the part of 
both or either cf tbe partiep, the Court 
must refer to 0, IX so as to ascertain tbe 
proper protedure to be followed, and there 
is no necessity whatever to have aoy recourse 
to 0. XVII, r. 3. 

In this tase tbe hearing of the suit 
bad not commented, and, therefore, as it 
was the plaintiff who was in defanlt, aDd 
there was ro evidence to support his case, 
the suit should have been dismissed under 

0. IX, r. 2. 

Rule 3 of 0. XVII is certainly some* 
what unfortunately worded, as it may 
be construed as being applicable to every 
case in whish an adjournment has been 
granted to a party because be has not been 
ready with bis evidence, whether tbe trial 
has commenced or not. It would not 
make much difference if there were not 
authorities to the effect that if the case 
is decided under r, 3 the* only remedy 
of an aggrieved party is by way of 
appeal or review. There seems to be a 
direct corflict between r. 2 and r. d, 
because r. 2 deals with any kind of adjourn- 
nient which can be ordered nnder r. 1 and 
gives the Court power to dispose of the suit as 
directed by 0. IX in default of ap 
pearanoe of the parties or any of them. 
If tbe plaintiff appeals and the defendant 
does not appear, tbe Court oan pass a 
decree ex parte on the merits of the «ase 
as appearii g from tbe plaintiff’s evidenoe, 
If the plaintiff is absent and the defend¬ 
ant appeals the Court shall dismiss tbe 
suit except ju so fares the plaintiff’s claim 
is admitted. 

In either ease the suit is disposed of 
or deiided, bat the party in default oan 
apply to have the ex parts decree or order 
set aside on showing cause. then, there 
is a default in appearanoe after an ad* 
journment, ordinarily 0. XVII, r. 2, 
will apply, and there is no necessity to 
have recourse to the stricter provisions of 


r. 3 unless the hearing of the action has 
already eommenced. I think r. 3 was 
only intended to apply to such cases, as 
otherwise this strange result would follow. 
If a case is adjourned by consent without 
apy reason being given, and the plaintiff 
does not appear on the adjourned date, the 
suit will be dismissed and he can apply 
to have the ex parte decree set aside. If, 
however, the adjournment is granted on 
the ground that the plaintiff is not ready 
with his evidenoe and the plaintiff does not 
appear on the adjourned date, his suit 
will be dismissed ; but he can only appeal 
or ask for a review. The ground for 
appeal or review will be exactly the same, 
viz., that he had sufficient cause to acaonnt 
for his non-appearance; and, again, if he 
succeeds the result will be the same. There 
will be a re-bearing. If the hearing 
of the action has actually commenced 
it is another matter, though, again, the 
result of an appeal may be that the lower 
Court is directed to continue the case from 
the point where the plaintiff or the de¬ 
fendant, as the case may be, made default. 
It is necessary, therefore, for the Courts 
to exercise extreme caution when on the 
adjourned date the parties or any of them 
fail to appear. They should, in the first 
place, have resource to 0. XVII, r. 
2 rather than r. 3, and even in cases 
where r. 3 can be considered to 
apply, that is to say, where the case 
has been part-heard and an adjourn- 
ment granted, it would not be in accord¬ 
ance with justice to refuse a party who 
hae failed to appear on the adjourned date 
at the time fixed, bat appears at a later 
hour, the ohance of having the suit re¬ 
stored. Generally, I should like to point out 
that, a party who has failed to appear at 
the time fixed for the bearing, if the equity 
of the ease demands it, certainly should 
have an opportunity of satisfying the Court 
that he had sufficient cause for not appearing. 
Otherwise much delay is oaused bjfore 
a decision is arrived at on the merits. 
[Sea Shrimant Saga irao v. Smith (l)]. 

The Rule must be made absolute, and we 
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fend back the iase for trial on the marita. 
OoBts costs in ths cause. 

Shah, J.—I agree, 
r* k. & w. c. A. 

Buie made absolute. 
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MADRAS HIGH COURT. 

A ppeal against Okdir No. 63 OF 1021, 

Dccambcr 1,1921. 

Frcsent:— Jastice Sir William Ayling, Kt„ 
and Mr. Ju3t ; cs Venkatasubba Rao. 

BEZWADA SUNDARARAMA REDDI 

A'tD OTHIBL — AfPILLAKTS 
vertui 

ENUGA RAGHAYA REDDI and others 

—Respondents. 

Civil Procedure Code (Act Vof 1908J, 3. 144 —Object 
of section Decretal amount , reduction of, in appeal— 
Restitution , application for, by judgment-debtor— 
Prejudice due to error in regulating order of sale 
items, effect of. 

Tlic object of section 144 of the Code of Civil 
Procedure is to remove, by means of restitution, any 
prejudice due to the erroneous terms of the original 
decree. 

Where the amount of a decree is slightly reduced 
on appeal and tho judgment-debtor applies for 
restitution in respect of certain items of property 
which, he contends, need not have been sold at all, 
restitution should not be grauted, as his position as 
regards the sale is in no way affected by the 
variation in the decree and the prejudice, if any, 
38 solely due to the order in whioh the items of prop¬ 
erty were sold. [p. 517, col. 2.] 

Syed Nathadu Sahib v Nallu Mudaly, 27 M. 98, 
Zain-ul-Abdin v.Asghar Ali Khan, JO A. 166; 15 J. A, 
12; 5 Sar. P. 0. J. 129; 6 Ind. Dec. (n. a.) 112 (P. C.), 
Chandan Singh v. Ramdeni Singh, 81 C. 49P, Sagore 
Mandal v. IMofijuddin Sardar, 61 Ind. Cas, 959; 24 
C. W. N. 50, 29 C. L. J. 486, distinguished. 

Appeal against an order of the District 
Court, Nellore, dated 19th October 1920, 
in Original Petition No. 45 of 19*0. 

FACTS appear from the judgment. 

Mr. A. Krtshnawami Aiyar with him Mr. 
ttaghava Rao , for the Appellants.—The lower 


Court should not- have ordered delivery. 
Here there is no question of placing the 
parties in the same position which they 
would have occupied but for the appellate 
decree. The decree was slightly varied as 
to interest. It cannot be said that the 
judgment*debtor was prejudicially affeoted 
by the decree of the first Court, which could 
only be removed by restitution, The only 
prejudice of which the judgment debtor 
could complain was that, if certin items were 
postponed to the last, the decree amount 
would have been realised by the sale of the 
rest of the items. The prejudice was due 
to the Court’s order regulating the order 
of sale of the items. That is not within the 
terms of section 144, Civil Procedure Code 
cf 1908, which is mere restricted in scope 
than the corresponding provision in the Code 
of 1882. 

Mr. 0 Madhavan Nair , for the Respond¬ 
ents, relied on Syed Nathaiu Sahib v. Nallu 
Mudaly (I), Zainul-Abdin v. Asghar Ali 
Ehan (2), Chandan Singh v. Ramdeni Singh 
(3) and Sagore Mandalv. Mofijuddin Sordar{ 4) 
in support of the lower Court’s order. 

JUDGMENT.—Appellants in this cisere- 
present the decree-holders in Original Suit 
No. 24 of 1911 od the file of the Nellore 
District Court. Respondents are the jodement- 
debtors. The decree was for Rs. 5,663 6 8 
with subsequent interest at 9 per cent, 
per annum. It was confirmed on appeal to 
the Court with the liogle modification that 
the rate cf subsequent interest was ro¬ 
deoed fr.m 9 per cent, to 6 per cant. 
Wbile the appeal was still pending, 19 items 
cf property belonging to the respondents 
weie brought to sale in execution of the 
decree, the amount due being notified as 
Rs, 7,695 The correct amount calculated 
according to the decree cf this Court was 
Re. 7,*i5. The total eale-procetds aggregated 
to Re. 10,357 and of the 19 items, five items 
were pnro> asted by appellants for Rs. 2,719. 

Respondents applied uncer section 144, 
Civil Procedure Code, for restitution by 
re delivery cf tbeee five iteme, cancelling the 


(1)27M. 98. 

(2 1 10 A. 166; 15 I. A. 12 { 5 Sar. P. C. J. 129; 6 
Iud. Doc. (N. sj 112 tP. C.J. 

(8j 31<h 499. 

(4) 51 Iud, Cas. 959; .24 1C. W N. 50; 29 0, L» J, 
486. 
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Bale and the Dintri«t Judge passed an order in 
their favour, against whish the present appeal 
is preferred, 

In our opinion the order is not justified by 
the terms of the seetion. The latter runs 
thus, (1) where and in so far as a deeree is 
varied or reversed, the Court of first instance 
shall, on the application of any party entitled 
to any benefit by way of restitution or other¬ 
wise, cause such restitution to be made as will, 
so far as may be, place the parties in the 
position which they would have occupied but 
for such decree or each part thereof as has 
been varied or reversed; and, for tbi^ purpose, 
the Court may make any orders including 
orders for the refund of costs, and for the 
payment of interest, damages, compensation 
and mesne profits, which are properly conse¬ 
quential on soth variation or reversal, 

(2) No sait shall be instituted for the pur¬ 
pose of obtaining any restitution or other relief 
which could be obtained by application under 
sub section ( ). Its object is clearly to enable 
the Court to place a party who has been pre 
judicially affected by a decree, which has 
bean varied or reversed in his favour, in the 
same position as he would have occapied if 
the decree had stood originally in the same 
terms, ai it stood after the variation or rever- 
sal. 

To put it in another way : The prejudice 
to be removed by restitution must be the result 
of the erroneous terms of the original decree. 
Now, in the present case, respondents may 
fairly claim that as things turned out the 
decree amount might have been realised by 
the sale of the 14 items of property other 
than thoaeof which they now claim re-delivery, 
if the items had been sold in a different order. 
The last item No. 19 fetched Rs* 3,600, 
the amount realised by the sale of the 
preceding items being only Rs. 6,757 whioh 
was nearly Rs. l,0oU under the decree amount. 
It was, therefore, necessary to proceed with 
the sale of Item No. .9. If the five items they 
claim had been put last in the list, the decree 
amount might have been realised without sell¬ 
ing them. But such prejudice as respondents 
have Buffered is due not to the variation in 
the decree, but to the terms of th9 sale order 
regulating tbe order in which the i&aras were 
to be sold, and it is not alleged that respond¬ 
ents took any exception to this either at the 
time of fixing sale proclamation or at the 
time of sale. 


Whether the amount to be realised was 
Ra. 7,695 or Rs. 7,495, did not affect the 
neceasity of patting up the last item of sale. 
In other words, their position as regards the 
sale was in no way affected by the variation in 

c 

the decree 

It was argued that any redaction in the 
amount of a decree affects the position of the 
jndgment-debtor, inasmuch as it renders 
it easier for him to satisfy the decree and 
prevent the sale of his property in execation. 
No doubt, where the reduotion is large this 
may be so, and whether it is so or not, must 
be a question of fact. Bat in the present 
•ase the reduction is so slight that it cannot 
be seriously contended that respondent’s could 
have satisfied a decree for Rs. 7,495 but 
conld not raise the extra Rs. 200 and no such 
allegation has ever been made. 

Of tbe cases relied on in support of the 
District Judge’s order the first is Syed 
Nathadu Sahib y % Nallu Mudily (1). The facts 
there were very similar to those before us; 
aod if it had'been decided under the present 
Oivil Procsdnre Code, we should have felt 
bound to refer the matter to a Pall Bench. 
Under the old Code (section 583) the Court 
was not limited, in granting snoh restitution 
as it thought fit, to placing the party in the 
same position as he would have occapied bat 
for tbe variation or reversal of the original 
decree. Section 144 of the present Code 
gives, as has been pointed out, much more 
restricted power. The decision in that case 
may be distinguished on this gronnd and 
although, with all respect, we feel doubtful 
as to whether any eqaity in that case called 
fortbe decision arrived at, we do not feel bound 
to say more aboat it. 

The Privy Council decision in Zain^uU 
Ahdin v. Atghar Alt Khan (2) which wac relied 
on in Sy6d Nathadu Sahib v. Nallu Mudaly 
(1) dealt with a case in which the Court sale 
Bought to be set aside would have been al¬ 
together unnecessary, under the modified 
decree, the amount found due having been 
realised by an earlier sale. Such a case, of 
coarse, stands on a different footing both in 
equity and with reference to the provisions of 
section 144, 

Ohandan Singh v. Ramdeni Singh (3) is 
another case like Syed Nathadu Sahib v. 
Nallu Muialy (l) under the old Code, and 
although Sagore Mindal v. Mrfjuddin Sardar 
(4) is under the present Code, it eimply 
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follows the earlier case without reference to 
the change in wording in the Code. 

We mast, therefore, set aside the order of 
the District Judge, and direct respondents to 
pay appellants costs in both Oonrts. 
v. o. P. 

X. K. 

Appeal allowed. 


BOMBAY HIGH COURT. 

Fiibt Civil Appial No 226 op 1921, 

March 16, 1922. 

Present :—Sir Norman Maaleod, Kt., 
Chief Jnstiee, and Mr, Jastiae Shab, 

BAI TARA— Petitionib— Appellant 

t ersut 

MOHANLAL LALLUBHAI and others 
—Opponmts—Respondents, 

Guardians and Wards Act (VIII of 1890J, ss. 19, 25 
—Hindu father—Guardianship of minor son, appli• 
cation for— Application to he treated as one for custody , 

An application under s. 19 of the Guardians and 
Wards Aot by a Hindu father to be appointed the guar* 
dianof his minor son who is living with his mother 
is not competent, because, under the Hindu Law, the 
father is already the natural guardian of his minor son. 
Any such application should be treated as one made 
under section 25 of the Aot for the custody of the 
minor and deoided accordingly, [p. 519, col. 1.] 

Mrs. Annie Besant v. Narayaniah , 24 Jnd. Cas. 280| 
16 Bom L. R. 625; 27 M. L. J. 30; 180. W. N. 1089; 1 
L. W. 620; (19t4) M. W, N. 686; 16 M. L. T. '65; 20 
C. L. J. 2r3; )2 A. L. J. 1166; 38 M. 807; 41 I. A. 314 
(P. 0.), referred to. 

First appeal from the decision of the Joint 
Judge, Abmedabad, in Mistellaneons Ap¬ 
plication No. 44 of 1921. 

Mr. R. V. Divatio, for the Appellants. 

Mr. G. N. Thokor t for Respondent No, 1, 

Mr. B. J. Thokor , for Respondents Nos. 2 

to 4. 

JUDGMENT. 

Maoliod, C. J.—The petitioner filed this 
application under the Guardians and Wards 
Act to be appointed guardian of the person 
of his minor son, who was livirg with bis 
mother, opponent No. 4, and his maternal 
grandfather, opponent No. 5. I rray point 
out at onse that the appl.'oitiin rughtto 
have been dismissed, betause euih t-n ap- 
plisaticn by a Hindu father nuder the 
Guardians and Wardi Act, presumably 


under seel ion 19, is not competent, and i 
considetable amount of confusion has arisen 
in the course of the argument from neglect¬ 
ing to recognise that fast. The appliiation 
should have been made under section 25 
of the Guardians and Warde Ast, because 
it is admitted that under Hindu Law the 
father is the natural guardian of his minor 
son, and be san apply to the Court, if his 
ward leaves oris removed from his custody,', 
for an order for the minor's return, and 
the Court will, if it is of opinion that it 
will be for the welfare of the ward to 
return to his guardian, make suoh an 
order. 

The fasts of this sase niBke it perfectly 
•lear that it is Dot to the interests of the 
minor that the Court should make suoh 
an order. Unfortunately there have been 
disagreements between the petitioner and 
his first wife, with the result that for some 
years she has been living separate with her 
father and has had the sustody of the boy. 
The petitioner has married again, and it 
is obvious that the boy, who was only 
seven years old at the time this application 
was made, wiil be mush better off lining 
with his mother then with his father. 
No suggestion whatever has been made as 
to the character of the mother, which would 
be good ground for taking away the boy’ 
from her tender eare and banding him 
over to the father who would be a perfest 
stranger to him. The step-mother cannot 
be ezpeeted to be very mush interested 
in his welfare, and the uncles and ary 
members cf the prior generation who may 
be living in the house will also not be likely 
to give this email boy the attention and 
sympathy whieh be naturally requires. 

Once it is recognised that the application 
should have been made under sestion 25 ’ 
of the Ast, and not under sestion 19, whieh 
has nothing whatever to do with the oase, 
a decision can easily be arrived at. We • 
have nothing to do with the question whether “ 
the father is unfit to be the guardian 
of the person of the minor. That would 
only be at iseue if there was an aprlisation 
by another person to 5 eve a guardian ap¬ 
pointed other than the father; aud we have 
to accept the facte as we find tbew, that 
this sinnl) bry baa bten living With bis • 
mother for the la6t five year-*, and apparent 

)y the father has acquiesced in that. A* 
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ray learned brother- has pointed out, > it is 
reklly a question what is the proper time 
for the father to make an application to 
the Court to obtain the custody of his 
con, and that question must depend entirely 
upon the farther question when will it be 
for the interests and welfare of the minor 
to return to the custody of bis father. 

We were referred to the case of Mrs. Annie 
Sesant v. ISarayaniah (1) as being in favour 
of the respondents, but when that case is 
read, it will be found that it is entirely in 
favour of the appellant in this ease. The 
father there had aocapted an offer made 
by the defendant to take charge of his 
two eons for educating them in England. 
He was dissatisfied later on with that 
arrangement, so he wanted to get back the 
custody of bis children. Their Lordships 
said at page 6 14 ;* 

“The real question was whether he (the 
father) was still entitled to exercise the 
functions of guardian and resume the custody 
of his sons and alter the scheme wbijh had 
been fcrmnlated for their education...The 
real question was whether in the events 
which had happened the plaintiff was at 
liberty to revoke it (the authority given 
by the said letter). Both questions fell to 
be determined having regard to the 
interests and welfare of the infants, bearing 
in mind, of coarse, their parentage and 
religion, and ODnld only be decided by a 
Court exercising the jurisdiction of the 
Crown over infants, and in their presence.” 

Therefore, treating it as an appl cation 
order section 25 of the Guardians and 
Wards Act asking the Court to direct the 
return of the boy to the father, I think 
myself it is distinctly to the interests and 
welfare of the boy to remain with his 
mother. That, of course, will Dot prevent 
the father from making a further applica¬ 
tion at any la l er date when he may be 
able to satisfy the Court that it will then 
be to the interests and welfare of the 
minor that he shculd leave his mother’s 
care and live with his father. The appeal 
must be allowed and the application disime- 


objections are dismissed with costs. 

Shah. J —I concur in the order proposed 
by the Chief Justice. I desire to add that this 
order is made on the footing that the ap¬ 
plication made to the District Oonrt by the 
father is one under section <25 of the 
Guardians and Wards Ast for the custody 
of the minor. It is not necessary for the 
purposes of this appeal to deside the question 
as to whether a father can prop9rly make 
an' application under the Guardians and 
Wards Act to be formally appointed . the 
guardian of his minor son. That was 
evidently not necessary in the present case ; 
and though the application is in form for 
such an appointment, it is in substanca 
an application for the custody of the minor 
and must be treated and disposed of as 
such. On that footing the only question is, 
whether it is for the welfare of the minor 
that the existing custody of the mother 
should be disturbed. It ii unfortunate 
that, owing to the differences between the 
father and the mother, it ha9 become 
necessary to consider this question: and it 
is still possible that in future these differ¬ 
ences may be made up and that the 
interests of the minor may b9 advanced 
by the co-operation of the father and the 
mother in that respeot. Bat at present 
it seems to me fairly clear that it is not 
desirable for the welfare of the minor 
that the custody should be changed. The 
boy is of tender age and I think that at 
present the personal care of the mother 
is a paramount consideration. On that 
ground I agree that the present application 
of the father for the custody of his minor 
eon should be dismissed. 


w. c. a. 

Appeal allowed. 


(1) 24 Ind. Cas. 290; 16 Bom. L. R. 6i5; 27 M. U 
J. 30; 18 C. W. N. 1089; 1 L. W. 620; l »914) M. W. N. 
685; 16 M. L. T. 165; 20 C. L J. 253; 12 A- L. J 

1155; 88 M. 8 o7; 41 I A. 314 (P. C.). _ 

* Page of IG Bom, L. K.— [Ed.] 
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COURT. 

First Civil Appial No. 5 of 1922. 

April 4,1922. 

• Present: —Mr. Lyle, A. J. C. 

HABIB ALI KHAN— Difindant No. 2 
* — Appillant 

versus 

lala RAM NARATAN and anoihix— 
Plautif»8—Ribpondinth. 

Evidence Act (I of I872j, 8. 92 -Pro-noteSeparate 
oral agreement to pay additional interest whether 
provable . 

Where in a suit on a promissory-note the plaintiff 
alleges an oral agreement to pay interest 
at a higher rate than mentioned in the pro-note, he 
is not entitled to prove the alleged oral agreement 
by parol evidence, [p. 520, col 2 ] 

Alt Jawad r. Kulanjan Singh, 66 Ind. Cas. 131; 
20 A. L. J. 247 j 44 A. 421, referred to. 

Appeal from a desree of the Subordinate 
Judge, Sitapur, dated the 16lh November 

1921. 

Mr. if. Wasim, bolding brief of Mr, 
Bisheshwar bath Srivastava , for the Appel¬ 
lant. 

Mr. A. P, Pen t for the Respondents. 

JUDGMENT.—The suit out of whiah this 
appeal arises was brought on a pro note 
executed by fcbe two defendants for Rg. 10,000. 
The promote provided that both the defend¬ 
ants were jointly and severally liable and 
that interest should be payable at the rate 
of 8 anD&s per osnt. per mensem. In the 
plaint it was also alleged that there was a 
separate agreement between the plaintiffs 
and fcbe eeiond defendant whereby the seaond 
defendant agreed to pay additional interest 
at the rate of 8 aDnas per sent, per mensem. 
The plaintiffs admitted that Rg. 1,000 had 
been realised and claimed Rs. 10,765 from 
the defendants and Rs. 1,465 from the second 
defendant alone. The first defendant paid 
the sum due on the pro-note into Court for 
payment to the plaintiffs. He pleaded that 
the sum of Rs. 1,000 had been paid by him 
on the let of August 1921 and the plaintiffs 
had agreed to wait until October before filing 
the suit but they filed it on the 5th of {Sep¬ 
tember and, therefore, they were not entitled 
to get costs from him. Ho also pleaded that 
the plaintiffs were not entitled to prove the 
alleged oral contract regarding the additional 
rate of interest and that he was not liable to 


U»8 

•oats. The second defendant did not appeal 
to contest the suit. 

The learned Subordinate Judge held that 
the plaintiffs had agreed with defendant 
No. 1 to wait till Ostober before filing the 
suit and that he was not liable to sosts. He 
also held that the alleged oral agreement 
can be proved and that the sesond defendant 
had agreed to pay additional interest at the 
rate of 8 annas per ceot. per mensem. He 
has dismissed the 6uit as against the defend¬ 
ant No. 1 and has given a decree against the 
defendant No. 2 for Rs. ’ ,465 and the fall costs 
of the suit. Against this decree the second 
defendant has appealed, and two points only 
are taken in arguing the appeal. The first 
is, that the provisions of section 92 of the 
Evidence Ait bar the plaintiffR-respondents 
from proving the alleged oral agreement. 
The learned Subordinate Jndge has held 
that section 92 is not applicable. He argues 
that the oral contrast was entered into 
between the plaintiffs and defendant No. 2 
before the pro-note was exeonted, that the 
agreement by defendant No. 2 to pay interest 
at I per cent, constituted a condition preced¬ 
ent to tbe execution of the pro note and 
that proviso (3) to section 92 was applicable. 
It seems to me clear that that proviso has 
no application whatsoever to tbe present case. 
As has been pointed out in Woodroffe aDd 
Ameer Ali’s Evidence Act at page 6i7 of 
tbe 7th Edition, this proviso is intended 
to embody tbe role that when, at the time 
of a written contract being entered into, it 
is orally agreed between the parties that 
the written agreement shall not be of any 
force or validity until some condition prece¬ 
dent has been performed, parol evidence of 
such oral argument is admissible to show 
that the condition has cot been performed aDd, 
•orseqoently, that tbe written contract has 
not become binding. Until tbe condition is 
performed there ip, in fact, no written agree¬ 
ment at all. This is the view expressed in 
a recent case by a Bench of tbe Allahabad 
High Court, Ali Jatead v, Enfant an Singh 
(1). And it is quite clear that proviso (2) 
to section 92 of the Evidence Act cannot 
help tbe respondents who wish to prove a 
separate oral agreement as to tbe rate of 

(i) 66 Ind. Cas, 131; 20 A. L. J, 247j 44 A. 421. 
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interest between them and the appellant. 
The document is not silent with regard to 
the rate of interest, as it distinctly states 
that the rate shall be 8 annas per sent, per 
mensem, and the oral agreement whiah the 
respondents Beek to prove is clearly incon¬ 
sistent with the terms of the doanment itself. 
It is, however, nrged that, while under the 
pro* note the liability for payment of the 
interest as well as the principal is a joint 
liability of both the defendants, the second 
defendant only is liable under the oral agree¬ 
ment. This argument has no foree as the 
liability nnder the pro-note is b 'th j dot and 
several liabilty. For these reasons, I am of 
opinion that the plaintiffs cannot prove the 
separate oral agreement on which they 
wished to rely. 

The other point taken by the learned 
Oonnsel for the appellant was with regard 
to costs. Although the plaintiffs had agreed 
not to bring a sait against defendant No. I 
till October yet they had to bring their suit 
against the defendant No. 2, appellant, when 
they did so in order to save limitation Bat as 
the defendant No. 2 did not defend the soil 
it would appear that under the roles the 
plaintiffs are entitled only to one fourth of 

their sosts as against him. 

The result is that the appeal is allowed 
and the soil is dismissed as against the 
defendant No. 2 bat the plaintitis will be 
allowed one fourth of their cos's in the lower 
Court on the sum of Rs. 10,765, the amount 
due coder the pro-note at the time of institu¬ 
tion of the suit. The respondents will pay 
the appellant’s costs in this Const. 


w. c. A. 


Appeal allowed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 339 oi .920, 

March 17, 1922. 

p r6t ent Sir Norman Macleod, Kt. # 
Chief Justice, and Mr. Justice hah. 

K. P. FREN0HM4N—Olaihaht— 

Appillakt 

venue 

Th* assistant oolledtor, 

HAVEL I— Rbspo-dent. 

Land Acquisition Act (I of 1894,), 8. 18 Com¬ 
pensation, measure of-Valuation of immoveable prop¬ 
erty—Hypothetical calculations, value of—Important 
points that arise on compulsory acquisition. 

A purohase of property by a willing purchaser 
from a willing seller, is direofc evidence of the 
market-value of the property, and when Govern 
mont notifies its intention to compulsorily 
acquire a property, they are bound to offer what 
was given for the property unless they are able to 
show coiolusively that a fair value had not been 
given for the property. A here, however, the 
purchaser claims considerably more than what he 
gave for the property, he must show that in the 
neighbourhood there has boeu a general rise in 
the value of property between the date of his 
purchase and the date of the compulsory acquisition 
by Government, [p. 523, col. I.] 

The valuation of immoveable property is not an 
exact science and the very best efforts of an expert 
or a Court to fix a market value for a property can 
never amount to much more than a yua«'-scientific 
guess which the Court should, in the case of com¬ 
pulsory acquisition, temper with liberality. Hypo- 
thetical calculations when put forward before a Court 
of first instance should be seriously considered, but 
they are usually of no assistance whatever in enabl¬ 
ing it to come to a decision with regard to the 
market value of the property, [p. 523, col. 2.] 

W here land is compulsorily acquired by Govern¬ 
ment under the Land Acquisition Act, the two most 
important questions that arise are : 

(l) Whether the claimant has paid so high a price 
that a Court may consider that/he has not displayed 
the ordinary caution which a purchaser of land 
should display. 

(2; Whether there has been any increase in the 
value of property in the neighbourhood withiu the 
time which elapBed between his purchase and 
Government Notification, to show that the property 
is worth more than what he gave for it. [p. 622, 
col. 2; p. 623, col. 1.] 

First appeal from the decision of the 
District Judge, Poona, in Reference No. 
II of 1919. 

Mr. Campbell, instructed by Messrs. Paune 
Oo , for the Appellant. 

Sir Thomas Strongman, Advocate General 
(with him Mr. S . S. Patkar , Government 
Pleader), for the Respondent, 

JUDGMENT. 

Macleod, 0. J.—This is an appeal from 
the declaim of the District Judge of Poona in 
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a reference nnder section 18 of tbe Land 
Acquisition Ait. The land in reference is a 
square piece of land measuring 4'77 acres 
with good frontages on Connaught Road and 
Welleeley Road. In the far corner of it 
there was a bungalow, whiih undoubtedly at 
the time the property was notified for 
acquisition on the 25th April 1919, was in a 
state of disrepair. The property is situated 
•ertainly near tbe centra of the buunets 
part of the Poona City, excluding, of corns?, 
the city proper. All round there are public 
office?, hotels, cburcher, shop? and other such 
premises. I think, tbe Judge is right iu 
laying that it is not quite in tbe best eitua* 
tion, either for being used for residential 
purposes or for shops which are patronised 
by European customers. At the same 
time, it cannot be doubted that the property 
is in the centre of what 1 may sell the 
business quarter of the town, 

Tbe claimant bought the property from 
Mrs, Sassoon for Rs 92,500 in July 
1918. Mrs. Sassoon had net been in 
India for some years, and her affairs were 
bsing lcoked after by her agents. The 
property had not been very well looked 
after. The buegalow was rented by Mr. 
Defreece at Rs. 150 a moDtb, and 
we may safely say that, however favour¬ 
able tfce situation of tbe property may 
have been, it does not appear from the 
evidence that there bad been much demand 
for it before its aiquiiition. But for 
whatever reasons the claimant bought tbe 
property in 19lS, there can be no doubt 
tl at that was a purchase by a willing 
pnrohaser from a willing seller, and it 
if, in tie 6rst place, direst evidence of 
tbe matket-value of the property in July 
1918. It would b) open to tbe claimant to 
show ibat in this neighbourhood there has 
baen a general rise iu the value of property 

between July 1918 and April 1919, but he 
has absolutely failed to prcduseaDy evidence 
to 6how that the value of property ia this 
neighbourhood has increased, Of course, it 
may be said that from the very nature of the 
use to wbioh the sunourding properties are 
put, it would not be likely that many of these 
properties would come into tbe market. 
Still, if the claimant wishes to show that his 
property in April 1919 was worth more than 
what he gaVo for if, be would have to predate 
tvidence to that*fleet, 


On the other hand, it 1 would ba opan to- 
Government to show that the claimant, when 
he pnrohased the propsrty, had taken a far 
too sanguine a view of its possibilities iu the 
fature. The Acquisition Offiier, without 
considering the price which the claimant 
bad paid for the propsrty, has in the offer 
he made to the oliimant done everything 
be cmld to cut down ths value of 
the property. He has valuad the bangalow 
on a rentil of Rs. 300 a month with a life 
25 years. To that he has added tbe deferred 
value of the site at the end of tbe period and 
tbe value of tbe sompound 14,334 squire 
yards at R 9 . 6,000 an sore or a little 
more than a rupee a square vard, tbe whole 
giving a total of Rs, 55,688, to which bad 
to be added, tbe 15 per csnfc. for compulsory 
acquisition, Now that was a very loir 
offsr to make to a man who bad purchas¬ 
ed the property a few months befors, for 
Rs, 9 ,500. On the other band, tbe 
claimant went to the other extreme. He 
produced a report by Mr. Fritchley, another 
by Mr. Bbedwar, and a third by Mr. 
Batley, all containing fantastii conglomera¬ 
tions of figares produced for the purpose 
of satisfying the Court that the property 
which the claimant had purebassd for 

Rs. 92,500 in July 1918 was worth over 
two lacs in April 1919. They are obviously 
worthless. 

This is one of those numerous cases 
which show how undesirable it is that 
valuations for compulsory land acquisition 
should be brought before a Court of Law. 
If this case had gone before an arbitrator, 
the whole of these elaborate calculations 
would bave been swept aside iu a few words. 
But in a Court of Law such evidence cannot 
be exclude! and the Court of first instaucj 
has to seriously consider all th9 various 
hypotbetiial considerations prodaced on the 
one fiie or the other. Speaking for 
myself, in dealing with the oase in appeal, 
it is open to ns to express an opinion 
that all those calculations are of no assistance 
whatever in enabling the Court to come to a 
decision with regard to tbe market value of 
the land in April 1919. 

Tbe two most important questions are, (1) 
whether the claimant has paid 80 high a 
price that the Court may consider that he 
had not displayed tbe ordinary caution which 
a purchaser of land should display; (2) 
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whether there has been any iosrease in the 
value of property in the neighbourhood 
within the few months which elapsed between 
his purchase and the Government Notifisa- 
tion to show that the property in April 1919 
was worth more than what he gave for it. 

I tee no reason to think that the prise .of 
Rs, 92,500 which the el aim ant gave for the 
property in July 1918 was not a fair market* 
valae of the property. Bat I think he 
has failed entirely to prove that there was any 
ohanee of a purchaser beiDg found in April 
1919 who would give more than that prise 
for the property. No doubt, in considering 
the question of valne from a purely hy¬ 
pothetical point of view, it would be open 
to both sides to try and show, the one that, 
in whatever manner the property was de- 
veloped, the property would not realize as 
muoh as Rs. 94,500, the other that it would 
realize tonsiderably more. One side would 
bs inclined to cast as much doubt as possible 
on the prolabilities of profitable user, while 
the other side woold endeavour to show that 
every portion of the property would be put 
to a very profitable use ; so that the sapital 
value would amount to very much more than 
the purchase pries. 

But all those soneiderations are purely 
hypothetical, and a great deal of the arga* 
nents used by the experts on both sides, 
the one to appreciate, the other to depreoiate 
the value, if one took the trouble to analyse 
ttem would be found to have very little 
value. It seems to roe that, when Govern¬ 
ment notified this property for compulsory 
acquisition in April 19l9, they were bound 
to offer the slaimant what be had given a 
few months before the property, unless 
they were able to show conclusively that be 
had not given a fair value for the property. 
After all, the Government have very wide 
powers under the Land Acquisition Act lo 
deprive a man of his property, and it in only 
fair that he should be reoouped on a liberal 
scale; any endeavours to uDduly deprecia'e the 
value of properties that have to be acquired 
in order that Government may esquire as 
cheaply as possible, should be condemned 
equally with the exaggerated valuations put 

forward by claimant*. 

It seems to me, on a consideration of all 
the evidence in the case, that ic oil amounts 
to this, that the claimint has u_>t proved 
that he scald have realized more for this 


property in April 1919 than what be paid 
for it. The Government have not proved 
that if it was put in the market it would 
realize leas. From the evidence it is difficolt 
to see how a fair rent sould have been 
obtained for the bungalow without spending 
a tonaiderable amount in repairing atd 
furnishing it. The property, as it stands, ten 
beat be valued at an all over rate per asre 
giving the fullest consideration to its situation. 
Lookingat it in this way, the slaimaut paid 
about 16,000 rupees an acre. This on the evi¬ 
dence was a very fair rate and even the witness 
Hormacji Sorabji did not put the value of 
the land higher than Rs. i5,000 an acre, 
though he undoubtedly put an exaggerated 
value on the bungalow. Therefore, I think, 
that the claimant should be awarded 
Rs, 92,500 together with 15 per cent, for 
•omplnsory acquisition, I would once more 
refer to the futility of elaborate calculations 
which purport to enable one to ascertain the 
marketable value of property almost to annas 
aod pies, and I would draw attention, in 
illustration of that, to the caliulations made 
by the District Judge by which he arrived 
at the conclusion that the property was 
worth Rs 90.193. The valuation of im¬ 
moveable property is not an exact science, 
and the very best efforts of an expert or a 
Court to fix a market value for a property 
like this can never amount to muob more 
than a quasi scientific guess, which the 
Court should, in the case of complusory 
asquisition, temper with liberality. Consider- 
ing the appellant made a claim of two lacs 
even here, there will bs no order as to 

COBtS. 

Shah, J.—I agree that the market value 
in this case shoald be fixed at Rs. 92,500, 
which is the amount paid by the claimant 
for this property in July 1918. I do not 
think that under the circumstances of this 
case the figures supplied to the lower Court 
on certain hypothetical bases afford any 
assistance to the Court in determining the 
true market value. The only safe basis 
wbiah, on the facte of this case, ia most 
favourable to the slaimaut, is the prioo which 
he paid for the properly in Jalyl918. Id 
epite of the argament of the learned Advocate- 
General to the contrary, there ia nothing 
on the record of this case to show that 
thas was not a fair market prise at the 
time when he purshaied tha property, The 
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fait that he paid that amount is indicative 
of the then value of the property and unless 
there is any thing definite on the resord 
to justify the result that the market value 
was really less than what be paid for it 
at the time, that argument could not be 
accepted. 

The only question whish presents some 
difficulty to my mind is whether the olaimant 
is entitled to anything more than the amount 
whioh he paid in July 1918 on the ground 
that there was some increase in the value 
of the property from Jnly 19 8 to April 
1919, when it was notified for acquisition. It 
may be that there was some rise, generally 
Bpeaking, in the value of properties at Poona 
daring that interval, but it was for the 
claimant to prove that during that period, 
it., from July 1^18 to April 1919, there had 
been snch appreoiable rise that he was entitl¬ 
ed to some extra eompemation on that 
account. Tbongh I am rather inclined on 
general grounds to favour the view that prob- 
ably there was some rise in the values of 
properties in this losalir-y during that period, 
in the absence of any evidence on that point 
it is not possible to give effect to that son- 
sideration. I think, therefore, that the 
highest amcnnt that the elaimant onld be 
awarded as the market value of the property 
is the amount whish he paid in Jnly 

191*. 

M. K. & w. C. A, Award amended. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Dic.es No. 1678 

of 1919. 

January 27, 1922. 

Pretent Justice Sir N. R Chatter jea, Kt., 
and Mr. Jcslice Pearson. 

Sreemuttv NIRODE BORON1 DASSI 
and other - Plaintiffs—Appellants 

vertut 

MONINDRA NARAYAN CHANDRA 
and anothees—Defendants—Respondents. 

Civil Procedure Code (Act V of 1908^, 0. XXI, rr. 


98, 99, 100,101, 103— Dispossession ly decree holder 
or auction-purchaser—Application complaining of such 
dispossession—Dismissal of application for default * 
8uit to establish right to present possession—Limitation 
Act (IX of 1936^, Sch. /, Art, 114, applicability of. 

In cases coining under O XXX, rr. 98,99 or 10 1 of 
the Code of Civil Procedure an order to be conclusive 
under r. ‘03 must be an order passed after inves¬ 
tigation, [p. 527, ool. 2.] 

Where, therefore, an application under r, 300 com¬ 
plaining of dispossession by a decree-holder or 
auction-purchaser is dismissed for default without 
holdiLg some sort of investigation, as expressly laid 
down by sub-rule (2 • of r. 100 and r. 10 , the speoial 
rule of limitation contained in Art. IA of the first 
Sohedule to the Limitation Aot has no application 
and a suit to recover possession on establishment of 
title instituted more than one year after the date 
of the order of dismissal for default is not barred by 
limitation. 

(Case-law considered.) 

Appeal against the detree of the Sabor 
dinate Judge, Second Court, Bardwan, dated 
the 14th of May 1919, reversing that of the 
Muneif, Sesond Jourtat Kafcwa, dated the 31st 
of Jaly 1916. 

FACTS appear from the judgment. 

Babu Sarat Okandta Bay Okowdh'iry (with 
him Babu Haradone Ohatterjee), for the Appel¬ 
lants.—The plaintiffs are the appellants. 
The appeal arises out of a suit for establish¬ 
ment of tills and recovery of possession. 
The defense was that the defendants Noe. 

1—15 purchased the property in exesntion 
of a decree obtained by them against Baidya 
Nath Sarkar. They took possession through 
Court. The plaintiffs applied nnder 0, XXI, 
r. 1U0 of the Civil Procedure Code but the 
application was ultimately dismissed on 14th 
February 1914, The present suit was 
brought on 27th July 1915, The first Court 
decreed the suit On appeal it has been 
dismiseed on the ground of limitation, I 
submit the speoial rale of limitation as 
contained in Art. ilA of the Limitation 
Act does not apply. Oar previous application 
was dismissed for default. There was no 
investigation under 0. XXX, r, 100 (2) and 
r. 101, Oivil Procedure Code. There must 
be some sort of investigation before the 
order can be treated as conclusive. Refers 
to Sardhari Lai v. Ambika Perehad (I), Kunja 


(1) 15 0. 521; 16 I. A. 123; 6 Sar. P. C. J. 172, 12 
Ind« Jur. 210j 7 Ind, Deo. (n, •.) 931 (P. C,), 
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Behari Lai v, Kandh Prashaa Narain Singh 
(2), Sarat Chandra Bisu y. Tanni Prasad 
Pal Ohowdhury (3). A suit is not barred 
where the order was passed dismissing a 
•ase for default of appearance. Refers to 
Bailor Singh v. Toiil Mahton (4), Sarala 
Subba Bju v. Kamsala Timmayya (5). Art. 
11A of the Limitation Act contemplates 
an order nnder 0. XXI, r. 103 which ex* 
pressly refers to rales ^8, £9 and 101 of 
0, XAl, whiah clearly provide for investi¬ 
gation of the claim preferred, I submit, 
that under the circumstances the present 
suit is clearly not barred utder Art. 11A 
of the Limitation Act. 

Baba Samatul Chandra Bult } for the Re¬ 
spondents.—Under section 283 of Act XIV cf 
1882 investigation was necessary under 

eeotions 280, 281 or 28*. But the law 
under the New Code of 1908 has been 
changed. 0. XXT, r. 63 does not mention 
aDy specific rules under which orders in 
claim cases are passed. Refers to Nogendra 
Lai v. Fani Bhutan (6), MacKi Raju 
Venkataratnam v. Vadrevu Ranganaya - 
Jcamma (7), Saiindra Nath v. iiva 
Prasad Bhakct (8). 

Article llA of the Limitation Act 
applies even to caies where there 
has been no investigation. Refeis to 
Shogun Ohond v. Shibbi (9 , Ohandi Prasad 
v, Nand hishore (10), Tripoora Soonduree 
Debia v. I) utoonnusa Khatoon (11), Qulab v. 
Mutsaddi (12), Jugal Kishore Uarwari v. 
Bejoy Krishna Mukherite (13). Art. 11 
A of the Limitation Act is very wide and 
does not refer to any particular section of 
the Code of Civil Procedure. I submit the 
suit has been rightly dismissed as being 

barred by limitation. 

Babu Sarat Chandra Ray Ohowdhury replied 

in brief. 


(2) 6 C. L. J. 362. 

(3) 34 C. 491; 11 C. W, N. 487. 

(4) 1 C. W, N. 24. , , ^ 

(6) 31 M. 6: 17 M. L. J. 564; 3 M. L. 1. 106. 

(6) 44 Ind. Cas. 265; 46 C. 785; 23 G. W. N. 375. 

(7) 48 Ind. Cas. 270; 41 M. 985; 24 M. L. T. IJ7: 

(1918) M. VV. N. 599; 8 L. W. 292; 35 M. L. J. 335 

(F. B.). 

(8) 64 Ind. Cas. 713; 26 C. W. N. 126. 

(9) 10 Ind. Cas. 401; 8 A. L. J. 626. 

(10) 20 Ind. Cas. 369. 

(11) 24 W.R. 411. _ , r T 

(12) 60 Ind. Cas. 748; 41 A. 623; 17 A. L. J. 674; 

1 TJ.P L. E. (A.) 41. 

(13) 16 Iud, Cae.6S3; 16 C. W. N. 882. 


JUDGMENT.—This appeal arises out of 
a suit for establishment cf right to, and 
recovery of possession cf, the property in 
dispute from which the plaintiffs were dis* 
possessed by the defendants Nos. 1 to 15 
who purchased the property in execution cf 
a decree which they obtained against one 
Baidya Nath Sarkar. 

It appears that the defendants Nos, 1 to 
15 took possession of the property in dispute 
through Coutt, and the plaintiffs applied to 
the Court nnder0. XXI, r. 10J. Onthedey 
ultimately fixed for the heaiiog of the case, 
Damely, on the 14th February lyl4, neither 
the petitioners nor their Pleader appeared 
and the petition was accordingly diimissed 
for default. 

The present suit Was instituted on the 
27th Ju)yi9;5 which was more than one 
year afler the date of the eaid order. 

The Question is whether the suit is barred 
by tie previsions cf Art. 11A of the 

Limitation Aot (IX of 19C8). 

The Court of first instance decided both 
the questions cf title and limitation in favour 
of the plaintiff. The lower Appellate Court 
has held that the suit is barred by limitation 
under Art. llA of the Limitation Act. 

0. XXI, r. 97 deals with a case cf 
obstruction or resistance by any person to 
a hclder of a decree for the possession of 
immoveable property cr the purchaser of 
any suoh property sold in execution of a 
deoree.and sub rule (2) of that rule lays down 
that the Court shall fix a date for investi 
gating the matter and rr, 98 and 99 states 
what is to be done according to the result of 
the investigation. 

R. 100 deals with the case of aDy per¬ 
son other than the judgment*debtor who is 
dispossessed of immoveable property by the 
holder of a decree for the possession cf such 
properly, or, where snch property has been 
sold in execution of a decree, by the pur* 
chaeer thereof. 

Sub rule (2), rule ICO lays down that the 
Court shall fix a day for investigating the 
matter and shall tummon the party against 
whom the application is made to appear and 
answer the same. 

R, 101 provides that the Court, if 
satisfied that tbs applicant was in possession 
of the property on his own account, or on 
account of some person other than oho 
judgment-debtor, shall direct that tbo up. 
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plicant be pat into possession of the prep* 
erty. 

Then comes r. 103 which provides that 
any party not being a judgment«deb*or 
against whom an order is mad* noder r. 98, 
r.9 orr. 1G1, may institute a sait to estab* 
lish the right which he claims to the 
present possession of the property, but 
subjeot to the result of such sait (it any), 
the order shall be conclusive. 

Thfre were similar provisions in Act 
XIV of 1882, section 332 of which dealt 
with the case of dispossession cf any p*r>on 
other than the judgment-debtor by the holder 
of a dearee for poEse-sion, seotioo 334 dealt 
with eases of obstruction to the porohaser 
of any immoveable prop rty by the judgmeot- 
debtor or any one on his behalf, and section 
3:5 dealt with cases where the parchesar 
of anysuah properly is resisted or obstract- 
ed by any person other than the judgment 
debtor claiming in good f»ith a right to 
the present possession tbereef, or where 
in delivering poeseision aDy suoh person is 
dispes-essed. 

There is no doubt that upon an applica¬ 
tion being made to the Court under 0. 
XXI, r. 100, the Court has to hold acme 
sort cf investigation as expiess’y laid down 
by sub-rule 2 of r. 100 and r. 101. 

In this case there was no investigation and 
the esse was dismissed for default. The 
question is whether under these circumstances 
the speoial limitation contained in Art. 
11A of the Limitation Act apples. 

The provisions cf 0, XXI, ir. 97 to 103 
are analogous to sectiors 278 to 283 of the 
Civil Procedure Code, Act XIV of 1832, 
(corresponding to 0. XXI, rr. 53 to 63 cf 
the present Civil Prooedu e Code). Those 
sections relate to claims preferred to attach¬ 
ment of immoveable property. 

There have been numerous decisions on 
the question whether the one year’s limits- 
tion under Art. 11 of the Limitation Act, 
(Xv^ of 1877), apply to case3 woere there 
has been no investigation of a claim, undsr 
section 278, or objections under section 334 
or 335, Civil Procedure Cede (Act XI/ of 
1&82). The decisions are not nniform. 

In the case of Sardhuri Lai v. Ambika 
Penhad (1) in deal'ng with a case under 
section 278 of Act XIV of 1882 the Judicial 
Committee observed that the pol'oy of the Act 
evidently is to secure the speedy settlement 


of questions of title, and pointed oat that 
the Code does not prescribe the extent to 
which the investigation should go. That 
indicates that in their Lordships’ opinion, (as 
the sections expressly laid down) there 
should be some investigation before the 
order oan be treated as conclusive. There 
are various other oases in which it has been 
held that there must be some investigation 
by the Court before the order can be held 
to be conclusive and Article 11 of the 
Limitation Aot may be applicable to the 
case. 

It is to be observed, however, with refer¬ 
ence to shim cases, that sections 278 to 

282 provided for an investigation and section 

283 provided that the party against whom 
&d order nnder section 280, 281 or 232 is 
passed may institute a suit to establish the 
right which he claim to the property in 
dispute, but subject to the result of such 
suit, if any, the order shall be conclusive.” 
But the corresponding provisions of present 
Code of Civil Prosedare (Act V of 1908) 
vie., 0. XXI, r. 63 provides that ‘’where 
a claim or an objection i9 preferred, the 
party against whom an order is made, may 
irstitute a suit to eatabl sh the right wbioh 
be claims to the property in dispute, but, 
subject to the resalt of each sait, if any, 
the order shall be conclusive.” It is to be 
observed, therefore, that whereas io section 
283 of Act XIV of 1882 there was express 
reference to sections 2:0, 281 and 282 whioh 
dealt with investigation into a claim. 0. 
XXI, r. 63 does not make any mention 
of any specific rules under which orders 
in claim cases are passed. Upon these 
grounds it has been held in some recent 
oases that there has been a change in the 
law and that the decisions under the old 
Code are no longer in force. 

In the case of Nogendra Lai v, Fani Bhusan 
(6) it was held that where an application 
has been dismissed with or without investi¬ 
gation, a regular suit, if instituted, must be 
oommensed witbiu one year from the date 
of such order The learned Judges held as 
follows:—“ All that is now necessary is that 
a claim should be preferred under rule 58 
and that there should ba an order either 
allowing or rejecting it. The party against 
whom the order ia made may then bring a 
sail in the langoage of rale 63 4 to establish 
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the right whioh he claims to the property in 
dispute’.” 

The same view has been taken in the ease 
of Machi Roju Venkataratnam v. Vtdrevti 
Ranganayakamma (7) where a Fall Bench 
of the Madras High Court referring 
to the general poliiy of the previons 
Code as explained by the Judicial 
Committee in Sardhari Lai v. Ambika 
Pershad (1) said that section 283 of the 
Codes of 1877 and 1882 only gave a right 
of suit to the party against whom an order 
had be6n passed under section 280, 281 or 
262 and did not prpv de for the ca ; e when 
the Oonrt under section 278 refused to 
investigate the claim on the ground that it 
had been designedly or unnecessarily delayed. 
In such cases, section 283 failed to provide 
for the speedy settlement of questions of 
title raised by the claim. The learned 
Judges held that the intention of the Leg s 
lature was to widen the scope of the rule in 
accordance with the general policy of'his legis¬ 
lation as explained by the highest Tribunal. 
It may be mentioned that in the case before 
the Madras Foil B-riich there was no order 
either allowing or rej* ctirg the claim, and 
the Conrt directed that the all gations of the 
claimant would be nolifiet to the bidders 
with the remark that she did not take 
steps to have her claim inquired into daring 
the last 10 montts.” 

A similar view h&s also been taken in the 
case of Ponnuiami Pillai v. 'omu Ammal 
(14) where it is held that, the iaDgaage of 
Art. 11 in the new Act is more compre¬ 
hensive than that of the previous Act, and 
that has teen construed in this Court as 
covering orders after full investigation as well 
as orders passed on default.” See also obser¬ 
vations on the point in the case of Satindra 
Nath v. Siva Frasid Bkakat ( 8 ). 

These decisions relate to olaim cases and, 
as stated above, they are based upon the 
alteration in the wording of r. 63, 0. 
XXI as compared with section iSb of the 
old Code. 

So far as the provisions of r. 103 are 
concerned, there has been no change in the 
Civil Procedure Code es compared with 

sections 332 and 335 of theoli Code. 

Sub-role (2) of r. 100 and r. 10* (as 
also rr. 97 to 99) expressly provide that 

(14) 38 lucl. Can. 937; 31 M. L. 317. 


the Court shall investigate the matter and 
any order made under r, 101 (or r. 99) 
must, therefore, be the result of such inves¬ 
tigation. When, therefore, r. 103 lays 
down that any party not being a judgment- 
debtor against whom an order is made 
under r. 98, r. 99 or r. 101 may 
institute a cnit to establish the right whioh 
he claims to the present possession of the 
property but subject to the result of such 
suit tif any) the order shall be conclusive, 
it evidently contemplates an order parsed 
after investigation as laid down in rr. 97 
to 99 or rr. 100 and 101. The conclusive- 
ness, therefore, attaches to an order made 
after investigation under those rules. The 
question has been oonsidered with reference to 
section 333 of the old Code in the case of Sunj 
Behari Lai v Kandh Prasad Narain Singh (2) 
where the learned Judges held that * it is 
manifest, therefore, from the language of the 
Code itself, that the only order upon which 
the character of finality is impressed, is an 
order made upon inquiry ” and that where 
there has been no investigation at all aud 
no judicial determination and the Court 
without any enquiry dismissed the applica¬ 
tion for default ard withdrew the proceed¬ 
ings, it is impossible to say that the order 
is of the description contemplated by section 
335, and they approved of tbe decision 
in the case of Sarat Ohandra Bisu v. Tarim 
Prasad Pal Ghowdhury (3). 

We have been referred by the learned 
Pleader for the respondf-nt to the cases of 
ShaQun Chand v. Shibbi (9) and Ohandi 
Prasad v. Nand Kishora (10) in support of 
the proposition that one year’s role of limita¬ 
tion has been applied even in cases where there 
has been no investigation. But in the first 
case it appears that the Pleader for the 
applicant appeared and stated that his client 
did not wish to adduce any evidence and the 
application was accordingly dismissed. In the 
second oa«e, the Pleaders for both parties 
were present ; no evidence was adduced and 
the learned Judges held that the dismissal of 
the petition under those circumstances oonld 
not be treated as dismissal for default of 
appearanoe. Neither of these cases, therefore, 
was dismissed for default. 

It is also contended that the princir 
upon which it has been held that tbe lim ; 
tion of one year applies to orders passer 
connection with aleim cases, even t 
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there has been no investigation should also 
be applied to a ease like tbe present, Bat, 
as pointed out above, r. 63 does not refer 
to orders passed under r, 60, 61 or 62 of 
the Code under wbisb tbe orders are made 
and it is upon that ground that tbe learned 
Jadges in Kogenira Lai v. Fani Bhusan (6) 
and some other cases referred to above, held 
that tbe law bad bsen changed. 

So far as 0. XXT, r, 103 is concerned 
there has been no change in the law. That 
rule like section 335 of Act XIV of 1882 
refers to the previous rules, ««., rr. 98, 
99 and 101 under which orders are to be made 
after investigation. The distinction appears 
to be a narrow one, tocause orders under the 
•laim eestions have also to be made after 
investigation. Bu*-, having regard to the fact 
that although there was express reference to 
sections 280 to 282 in section 283, of Act XIV 
of 1882, there is no reference tothoie seitions 
(corresponding to rr. 58 to 62) in r. 63, 
whereas in 0. XXI, r. 103 there is ex* 
press reference to rr. 9y, 99 and 101 under 
which the investigation is to be made, and, 
having regard to the decisions referred to 
above, we are constrained to hold that in 
•ases coming under 0, XXT, rr. 98, 99 
or 101, an order in order to be conclusive 
must be an order parsed after investigation. 

The next question for consideration is 
what constitutes “investigation,” and it 
is a question of eome difficulty in some cases. 

As pointed out by the Judicial Committee 
(in connection with claim cases) in Sardhari 
Lai v. Ambika Tashad (1) the Court does 

not lay dowD to what extent the investiga¬ 
tion should go. There seems to be a diver¬ 
gence of opinion as to what constitutes 
lt investigation.” 

In a number of cases mostly relating to 
claim cases—where the claimant did not 
adduce evidencs and the claim was dismissed, 
it was held that a suit brought more than a 
year after the date of the order was barred, 
some of the desisions were based on the 
ground that, where a party was allowed an 
opportunity of adducing evidenoe but failed 
to do so and there was an order rejecting the 
claim purporting to be made under lection 
2 il, there was investigation sufficient to bring 

the case under eectioD 281. See Rahim Bux 


[1922 

t 

f 

v. Abdul Kader (15) and the earlier cases o 
Gooroo Boos Roy v. Sona Monee Benia, (16) and 
Sreemunto Ba\rah v. Syud Tajooddeen ^17), 

In some cases where the party was rot even 
present as in Tripoor a Soonduree Bebia v, 
ljtatoonnism Khatoon (11), Qulab v Sdutsaddi 
(12) Jugal Kithore Marwiri v. Bejoy Xriihna 
MukerJee (13) (the last two cases being 
under the present Code) and Lachmi Narain 
v. Maritndell (18) (a case under the Rent 
Act XII of 1881) the same principle was 
applied. 

On the other hand, in some other cases 
it was hell that the limitation did not 
apply where the order was passed dismiss¬ 
ing the case for default of appearence [s38 
Kalla r Singh v. Toril Mahton (4) and Sarah 
Subba Rau v. Rammsala Timmayya (&)]. 

It is difficult to reconcile all these deci¬ 
sions. It may be said (as it was urged in 
some of the oases) that there is no reason 
why the limitation should apply where the 
party appears and is unable to, or does not, 
adduce evidenoe ; and that the limitation 
should not apply where the party takes care 
not to coma to Uourt on the day fixed for 
hearing. Bat a distinction has been drawn in 
tbe Civil Procedure Code between a case where 
it is dismissed for default, and a case where 
th8 party appears and fails to adduce evidence 
and the case is, in consequence, dismissed 
in which event tbe dismissal is not one for 
default. 

It is pointed out on behalf of the respond¬ 
ent that Art. 11A of the Limitation Act 
does not refer to any section or rule 
of the Civil Procedure Code and is very 
general in its terms. It is accordingly con¬ 
tended that an order passed under rate 103 
dismissing a case for default comas under 
Art. 11A of the Limitation Act. 

Art. 11A refers to a suit by a person 
against whom an order has b3en made under 
the Code (among others) upon an applica¬ 
tion by a pets an dispossessed of immoveable 
property in the delivery of possession thereof 
to tbe decree holder or purchaser. Bat 
although the Article does not refer to any 
section, the order must be an order under 
0, XXI, r. 103. That rule expressly refers 

(15) 32 0. 637. 

(16) 20 W. R, 346. 

(17) 21 W. R. 409. 

(18) 19 A. 263; A. W. N. (1897) COj 9 Ind, Dec, 
(n. 6.) 166 (tf, B.). 
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to rr. ’9?, 99 ‘and 101 ard these rubs 
provide for investigation into a petition of 
objection. The tight of suit is given by 
r. 103 only when there i* any order under 
rr. 98, 99 or 101, and Art. UA merely 
providei Jor limitation appliiable to mth 
saits. We do not think it satisfactory to 
hold that althongh the provisions relating to 
claims end those relating to delivery of 
pOesessiOD are similar in natare, different 
periods of limitation should ba applied, bat, 
as already slated, having regard to the 
deeieiona under eections 332 and 335 and to 
the foot that the language of sections 332 
and 335 has been retained in 0. XX , r. 
1C3, though the langnsge of 0. XXI, r. CM 
has been altered from that of ,seition 
of Act XlV of a 882, we rauit hpld that the 
order dismissing the application under 0. 
iXI, r. 101 for default is not barred by the 
provisions of Art. 11A of the Limitation Act. 

The appeal must accordingly be allowed. 
The deeree of the lower Appellate Court is 
set aside and that of the Court of fiffct 
instance restrred. We mcks no order as 
to costs of this Court and of the lower Appel- 

late Court whioh will be borne by each party. 

Appeal allotted. 
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OUDH JUDICIAL COMMISSIONER S 

COURT. 

First Civil A*pe»l No, 7 or 19il, 
January 4, 19^2. 

'.Present :—Mr. Daniels, A. J. 0 , and 

Mr. Ljle, A J. C, 

KUNJ BEHARL LAL akd otbess— 

DeF§R DARTS — APPELLAKT8 

versus 

Pandit PRAG NARAYAN—PmintiM 

— ReSPONI'SNT. 

Mortgage-Covenant postponing 
amount. to clog on equity of redemp ioi 
lion be/ore expiry of term, when allowed-Unduc m 
fluence—Burden of proof. 


A covenant postponing redemption for u Iod, tenn 
need not necessarily of itself amount to a i 

equity of redemption, but the effect i t at , 

ditiona iu the deed must bo conaid-red as ft ‘ * 
and if those conditions would remit m « ^ 
redemption very difficult, if not J c » 

end of the term, a Court may ignore t.»o a n 
postponing redemption and may allow r 1 ' ' . 

any time on such terms ns it thinks t.t [p. “ ■ » c * * * 
Du^ga Singh v Nawnb If ini iUna.umad 
gtiratn Khan ,25 Ind. Cas, 912; 17 0. G. 3M and 

34 


Sarabdawan Singh v. Bijai Singh , 24 Ind. Cas. 705* 12 

A. L. J. 927; 3ft A 551, followed 

Where in the case of a mortgage-deed it is shown 

that the mortgagee’s brother was in a P^‘ fcl ° n 
dominate the will of the mortgagor and that the 
terms of the deed are dearly hard and unconscionable 
and that an unfair advantage was taken of-the> mort- 
gagor in getting him to execute the deed, the burden 
lies upon the mortgagee to show that undue ^hence, 
under the circumstances, was not exercised. LP* 0i5 *» 

col. 1.] • 

Appeal from a de.ree of the Subordinate 
Judge, Unao, dated the 8th September 1920. 

Mr. Biiheshmr Hath Srivattavi, for the 
Appellants. 

Dr. J. N. Misra and Mr. Ali Mohammad , for 
the Resoondent. 

JUDGMENT—Tbe faits of this eaee 
are somewhat eomplisated. The property in 
suit oonsists of a 4 annas share in Manzi 
Satan id the District of Unao. It belonged 
to one Baldeo Bakhsh, the grandfather of 
Har Dayal who wa3 defendant No. 9 in 
the lower Court. On the 1st of September 
1868 Baldeo Bakhsh mortgaged the property 
with possession to one Daya Shankar. 
Possession was not given and in 1870 
Daya SbaDkar brought a suit against 
Baldeo Bakhsh and got a decree for possession 
as mortgagee of 1-anna only out of the 
4 anoas. Daya Shankar obtained a review of 
judgment and on the 29th of April 1871 
the oiiginal deeree was amended and he 
was given a deeree fer possession of the 
remaining 3 annas in foil proprietary right. 
This was elearly a mistake, as he was 
entitled to possession only ae mortgagee, but 
no appeal was filei against this deeree. 
On the 9th of February 1912 Har Dayal, 
the grandson of Baldeo Bakhsh, executed a 
mortgage deed in favour of Badri Bisal and 
Sheo Sahai for a sum of Rs. 4,075 out 
of which Rs. 3,0.0 were to be left with 
the mortgagees for redeeming Daya Shan* 
kar’s mortgage. Under this deed it was 
provided tbat the mortgagor would 
not be entitled to redeem until after 
the period of 41 years. Interest was 
fixed at l 8 per cent, per mensem; the 
profits of the property were estimated at 
Rs. *200 and the balanoe of interest amount¬ 
ing to Rs. 53d-8 0 wos to bs added to 
the prineipal and was to be paid with 
compound interest aloDg with the prineipal 
at the t ; me of redemption. Badri Bisal, 
one of the morigageea is the father of 
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Paudit Prag Narain, tbe plaintiff in 4bs 
present suit. On the 28ih February 1912, 
Ear Dayal alleging himself to be a minor 
instituted a salt through hie next friend 
. Baij Nath for cancellation of the mortgage* 
deed of the 9th of February 1912 on the 
grounds that Har Dayal was a minor at 
the time of the exetution of the mortgage* 
deed and that the mortgage had been ob¬ 
tained by undne influence, Baij Nalh 
Applied to the District Judge on the 11th 
of April 1912 to be appointed guardian 
of tbe person and property of Har DayaJ. 
In that application he stated that he was 
the brother-in-law of Har Dayal and was 
the de facto guardiin of his person and 
property, and he asked to be appointed 
guardian by the Court in order that he might 
make arrangements for the payment of Daya 
. Shankar’s mortgage ard for redeeming 
Har Dayal’s property. It is admitted thet 
Har Dayal had no properly other than 
the l-amias stare now in suit. On the 
26fch of April 1912 Baij Nath wa? appoint¬ 
ed by the District -lodge as guardian tf 
' the. property cf Har Dayel and his mother 
desired that Baij Nath should be appointed 
and tbe appl catiou was unopposed. On 
the very day on which he was appointed 
guardian Baij Nalh applied for permission 
to mortgage or sell some portion of the 
minor’s property for tbe purpose of redeem- 
ing the mortgage held by Daya Shankar. 
This application was refuted by tbe learned 
District Judge by bis order of tbe 17th 
of May 1912, On the 29th of Marsh 19)3 
tbe suit brought by Har Dayal through bis 
• next friend Baij Nath for carcallation cf 
the mortgage executed by Har Dayal in 
favour of Badri Biral and Sheo Sahaiwas 
compromised atd Har L r ayal was given a 
decree for cancellation of tbe mortgage 
on soDdition of payment cf Its. 1,300 to 
the morlgagecu on cr befcio the 3rd of 
April 191.3. It ?h to be noted that in this 
compromise tbo plea of minority was with¬ 
drawn and Har Dayal was recognised as 
having attained majority, although the order 
of tbe District Judge appointing Baij Nath 
as his guardian bad not been discharged, 
and according to his age given in the 
guardianship proceedings he could not have 
been more than 17 years old at the time 
of tbe eompromire, It is also to be noted 
Jbat the compromise was brought about 


by Baij Nath who stated before the Court 
that be had come to terms with the defend¬ 
ants (Exhibit 12). Two day3 afterwards 
on tb8 3 let of March 1913 the mortgage- 
deed, which is the basis of the presmtBuit, 
was executed by Har Dayal in favour of 
Jagan Nath, Jagan Nath was admittedly 
the brother of Baij Nath and they with 
their other brother, Gauga Narain, and their 
scn3 were members of a joint Hioda family, 
The mortgage was for a sum of Rj, 5,030 
made of the following items 

Rs. 1,203 were to be paid to Baij-Nath 

for conducting the ease of -Har 
Dayal against Badri Bisal and 
Sheo Sabai, ~ 

Rs. 1,300 were to be deposited in Court 

for payment to Badri Bisal and 
SheoSahaiin accordance with 
the terms of the compromise 
doiree of the 2 th of March 
1913: 

Rs, 2,410 were left wiih the m*rigage8 to 

redeem the mortgage of the 1st 
of September lSCS and for 
other co*ts that migbt be incur¬ 
red in redeeming i': and tbe 
balance of 

Rs. 60 was to be spent in tbe purchase of 

stamp and costs of executiouof 
tbe mortgage-deed. 

This mortgage-deed provided that the 
mortgagor would not ha entitled to redeem 
for a period of 50 years. Interest was fixed 
at 12 annas per cent, per mensem; the 
profile of tbe property was es ima ed at 
Rs, 303 and balance of in'e eit amounting 
to Rs, 150 was to ba added to tbe pri oipal 
and was to be paid with inters t at the 
same rate along with the principal at the 
time of redemption, It will ba observed that 
Har Dayal, tbe mortgagor,was under tbe terms 
of the mortgage deed lo reieive no portion 
of the omeidera’.ion, Ou the 10th of April 
1913 Jagan Nath brought a suit for redemp¬ 
tion of tbe mortgage cf 1865 against tbe 
representatives of Daya Shankar. He obtain¬ 
ed a decree, paid the mortgage-money 
amounting to Rs. 2,232-5 0 and obtained pos¬ 
session of tbe 4 annas share now in suit. 
In the meantime Badri Bi-al and Sheo Sahai 
filed an appeal in the Judicial Commissioner’s 
Court Bgainst tbe compromise decree of tbe 

29th of March 1913, and Har Dayal, who 
bad presumably been won om by Badri 
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Bi 3 al confessed judgment and prayed that 
his Bait should be di.raissed. On the 10th 
of March 1915 the appeal was allowed and 
the suit was dismissed. Bardi Bisal 
and Sheo Sahai fcberencon ti'ed a suit 
on the 11th of May 1915 on the bath 
of their mortgage-deed of the 9th February 
1912 for possession of the mortgaged prop¬ 
erty. Their tuit was dismissed and they 
were directed to take the ium of Rs. 1,309 
deposited in Court by Jagan Nath (o their 
•redifc. That de«ree was confirmed in appeal 
by this Court. Tbe result of all tbe*e pro- 
caedings was that Jagan Nath obtained 
possession as mortgagee of the 4-aunas share 
by virtue of his mortgage of the51 s$ of Marci 

1913. 

On the 2nd cf July 1919, Har Dayel sold his 

equity of red?mption to Prag Narayan, the 
plaintiff, who is the son of Badri Bisal. 
Prag Narayan brclight the suit cut of 
which this appeal arises for redemption of 
the 4 annas share. In his plaint he alle?ed 
that tbe mortgage deed was not binding on 
Har Dayal and was, therefore, not biodio? on 
him on the grounds, among, others that the 
•onditions io the deed were hard and uncoil- 
sitonable and were a cliff on the equity of 
redemption and that the deed had b)en 
obtained from Har Dayal b 7 the exercse 
of undue influence. The learned Subirdinata 
Judge has held that the term! of the deed 
taken together are hard and unconscionable, 
that they amount to a flog on the equity 
of redemption and that the deed was 
executed under undue influence. Da 
these ground? he has held that the plaint.ll 
who is the representative of the mortgagor 
is entitled to redeem although the period 
fixed in the mortgage deed ha? not ye. 

expired. He h?s given the pUintiff a 

decree for redemption on payment of the 

principal sum of Rs. 5,0,0 (kus Rj. •- 
per annum for S yeai'3, tbit in, rotn 0 
date o! tbe deed SletJlir.h lblo til. the 
end of the period fired for payment, and 
he has ordered the parties to P^y ^ 
own costs. Against this decree the defend¬ 
ants mortgagee? have appealed and the 

plaintiff has flled •rosB-objorfmj. 1“ ihQ 
appeal it is u«ged that the l^or Court 


was wroug in holding that too erm? iu 

the mortgage deed amoun*. \ ' a f ' *£ on 8 
equity of redemotiou ami that uodai 

jnflugQce was eserc’ssd and it i** R 


urged that the costs of the suit should 
have been allowed to tbe defendants mort¬ 
gagee?. The only ground argued on . tbe 
petition of objections ii that the appellants 
should not have been allowed tha.itemof 
Rs. 1,200 which were left with tbe mort¬ 
gagee for payment to Baij Nath for conducting 
the aase of Har Dayal against Badri Bisal 
and Sheo Sahai. 

The history of the property which, we 
have given in detail shows very dearly .that 
Badri Bisal and Sheo Sahai on the one hand 
and Baij Nath on the other . were 
very anxicu? to get hold of it and . that Har 
Diyel was a pawn in their hands, sometimes 
under the influence of one party and some* 
time uuder the influence of the other. At first 
Badri Bisal and Sheo Sahai got hold of him 
and got him to execute the iniquitous mort¬ 
gage of the 9th of February 1912 at the 
time when he was almost C9rtainly a miuor. 
Then his brother in law, Baij Nath, stepped 
in and got him to bring a suit for tbe can¬ 
cellation of that mortgage and got him to 
agree to Baij Nath’s application to be 
appointed his guardian. The compromise of 
the 2 9tb of March 1913 indicates that Badri 
Bisal and Baij Nath agree to divide the spoil, 
Badri Bieal taking Rs. 1,300 and letting Baij 
Nath get hold of the property. Immediately 
after that compromise Baij Nath had the 
mortgage-deed now in snit executed in favour 
of his brother, Jagan Nath, who was joint 
with him. Then Badri Bisal repented to his 
bargain, tiled an appeal from the compromise 
decree of the 29th of March 1913, won over 
liar Dayal and got him to confess judgment, 
Badri Bisal, however, failed in his suit to 
obtain possession under his mortgage 
of 1912 and he, therefore, resorted to 
the expedient of purchasing the equity of 
redemption in the name of his son Prag 
Narayan. The learned Couneol for the 
appellants, while admitting that his 
clients were very eager to obtain posses- 
eionofthe property, argues that the condi¬ 
tions entered in the mortgage deed in eoifc 
are by co means unusual, that they are at 
any rate not nearly so onerous as the condi- 
tione of the mortgage obtained by' .Badri 
Bisal and Sheo Sahai on the 9th of February 
1912 and that they oaunot be held to bo 
bard aud unooDsaionable or to constitute >■, 
•log on the equity of redemption. It is 
quite true that they are not so iniquitous 
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the conditions of Badri Bisal’s mortgage, 
bat we have no hesitation whatsoever in 
holding that the intention of the mortgage 
was to ensure that the right of redemption 
•onld never bo exercised and that the eon* 
ditions entered in the mortgage-deed were 
sneh as would effectually prevent redemption. 
A oonvenant postponing redemption for a 
long term need not necessarily of itself 
amount to a clog on the equity of redemptior, 
but the effect of all the conditions in the 
deed mnet be considered as a whole, and if 
those conditions would ref alt in making 
redetnption very difficult, if not impossible, 
at the end of the term the Court may ignore 
the covenant postponing redemption and may 
allow redemption at any time on such t»rnn 
as it thinks fit [Durga Singh v. Nawab Mvza 
Muhammad Baza Husain Khan (1) and Sarah • 
damn Singh v. Bijai Singh (2)]. In the 
present cafe there was a condition in 
the mortgage deed that the balance of 
Rs. 150 of interest should be added 
annually to the principal earn and that 
it flhonld be paid with compound interest 
along with the principal at the time of 
redemption. A rough calculation shows that 
at the eDd of a period of 50 years the princi¬ 
pal and interest payable to the mortgagee 
would amount to over a lakh even if we were 
to presume that there would be no iocresse 
in the revenue during that long period. Wo 
may note that a new Settlement falls due in 
1925 and that the revenue will then be 
almost certainly enhanced, It is urged that 
there is nothing in the mortgage deed which 
would justify the mortgagee in refusing to 
receive payment annually cf the exceic 
interest of Rs. 150 and that the mortgagor 
would only have himself to blame if he failed 
to pay the interest as it fell due. The only pro- 
vision in the mortgage-deed in respect of this 
Rs. 150 is that it shall be added to the 
principal amount at the end of eaoh year and 
shall carry interest and compound interest 
and the total amount shall be paid after the 
expiry of 50 years. There ic no provision 
each Be is generally found in the mortgagee 
of tbis nature that the interest shall be paid 
regularly every year and in case of default 
shall be added to the principal But whe. 


(1)26 lud. Can. 912; 17 0. C 313. 

(3; ;u Jud. Cao. 70S, 12 A, L. J. M'7; 3U A. 661. 
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ther or not the mortgagor might, under 4be 
terms of the deed, be at liberty to psy tbe 
excess interest annually the mortgagee knew 
that tbe mortgagor was not in a position 
to do so. Admittedly the mortgaged prop¬ 
erty was the only property of which Har 
Dayal was possessed and he had no meaDS 
whatsoever for paying tbe excess interest. 
And it is to be noted that the mortgagor Was 
obtaining no advantage whatsoevor by exe¬ 
cuting this mortgage. No portion of tbe 
consideration-money was to be paid to biro. 
He wa9 given only a right to redeem after 50 
years, a right which in all probability he 
would never be able to exercise. 

We are also eatisGed that tbe learned 
Subordinate Judge has come to a right con- 
el ision on the question of undue influence. 
There cannot be slightest doubt that Baij 
Nath was in a position to dominate the will 
of Ear Dayal. On the 28tb of February 
1912 he had persuaded Har Dayal to file a 
suit for cancellation of Badri Bilal’s mort¬ 
gage and in that suit he was shown as the 
next friend of Har Dayal. In that snit Har 
Dayal bad pleaded that he was a minor at the 
time of the execution of the mortgage, and 
although the plea of minority was withdrawn 
and Har Dayal himself executed the deed of 
compromise professing to have attained ma¬ 
jority, yet we have the statement of Baij Nath 
himself that it was he who arranged the 
terms of the compromise with Badri Bisal 
(i ids Exhibit 12 at page 27 of tbe paper- 
book). We find that Baij Nath applied to 
the Court on the ltth April 1912 to be 
appointed Har Dayel’e guardian and that 
Har Dayal himstlf supported that applica¬ 
tion. Baij Nath was appointed guardian by 
Ibe Court and the order appointing him 
gaardiaD bad net been discharged when the 
mortgage dped in suit was executed in favour 
ofJaganNath who is Baij Naths brother 
and member of a joint Hindu family along 
with Baij Natb, Baij Nath as guardian of 
Har Dayal had applied to the Court on tbe 
26th of April 1912 for permission to transfer 
this very property or a portion of it hy sale 
or mortgage and his application was refused. 

If the age of Har Dayal given in the 
applio ition for gaardianship was correct, 
Har Dayal could not have bsan more than 
17 years of age when the mortgage-deed 
in suit wa? executed. It is at least probable 
that ho had at that timo nob attained tbe agg 
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oi 21, aiid an a guardian had been appointed 
by the Court he was still, in view of the 
provisions of the Indian Majority Art 
(IX of 1875), a minor. The mortgage-deed 
has rot been at'aeked on this ground, pro- 
bably became the plaintiff is the son of 
Badri Bieal who had taken the mortgage of 

1912 from Har Dayal and bad entered into 

the compromise of the 29th of March 1913 
with Her Dayal as a major. As we have 

pointed out, it was Baij Nath who arranged 

the compiomise of the 29th of Marsh 1913 

atd the mortgBge.deed in suit was executed 
only two dayB afterwards on the olst of 
March 1913. These facts show beyond 
question that Baij Nath at the time of the 

exe.ution of the mortgage was a position 

to dominate the will of Har Dayal The 
terms of the deed were clearly hard and 
unconscionable and an nnfa.r advantage was 
taken of Har Dayal in getting him to execute 
the deed. We have shown that under the 
terms of the deed redemption won Id have 

been pra.tii.Hy impossible. In ^dit.on to 

this though the ioeome of the property stated 
in the deed ie not disputed, yet there ean e 
no donbt thatt' at ireome was liable to very 
.oneiderable enhancement, A c °™ p “' 8 

with other vattis in the same mahal shows 
that the income of the property m smt 
crght not to be less tlan Rs ^0, while it » 

stated in the deed to be only Ba '. 
deed provides that any increase in rent shall 

ba appropriated by the mortgagee while »ny 

increase in revenue stall be paid 

compound interest thereon by the mortgagor 

Forth.r, re have shown that Har Dayal got 
no advantage of any kmd by ««« mg ^ 

£ h “". i. . p”u™.. 

of Har Dayal and that the teimi of the deed 
wefe bard and un.ons.ionsble .nd an unfair 
advantage was taken of Har Dayal the burden 

lay on "be defendaots-appellants to sho 

that undue influence wss not T * 

have made no ttW to discharge this 

bn Wlfh regard to the question of costs 

it is sufficient to say that the b 1 
history of the property that Ha j 

Nath who was joint with the mor gages 
JaganNath. was prepared to RO ‘ ^ 

length to obtain this P r °r e ‘‘y- H ; , in 

found to have ixercised uudce ■ 
obtaining the mcitgegc deed and 


imposed terms whi.h were hard and un¬ 
conscionable and which, if adhered to, would 
have resultsd in effertnally preventing the 
exercise of the right of redemption, and the 
defendants who are now the repreientatives 
of Jagan Nath and Baij Nath have relisted 
the plaintiff's claim and denied hie right to 
redeem. In these circnmitances the de- 
fendante were dearly not entitled to their 

0OB*8* 

In support of the plaintiffs objection that 
he is not liable to pay the item of Rs. 1,200, 
wbi<h under the terms of the mortgage- 

deed were left with the mortgagee to be paid 
to Baij Nath for conducting Har Dayal's 
Buit against Badri Bital, it is urged that no 
proof has been adduced that this, sum was 
aetnally spent in the oondnet of the ease 
and that the defendants failed to prodnae 
their aceonnts to show that the money had 
actually been paid. The item of R?. *,200. 
is elearly not the actual amount spent by Baij 
Nath in eonducting the ease but it is a lump 
sum payable ataordiog to the terms of the 
mortgage to Baij Nath for the oonduat of the 
aftse. flar Dayal had admittedly no inaome. 
The ease against Badri Bisal was contested 
right up to the end and a aonsiderable amount 
must have been spent in aondnating it. That, 
it was conducted by Baij Nath is admitted. 
The plaintiff has made no attempt to show 
that the item is fiotifcious and Har Dayal 
himself has not bsen examined as a witness. 
It is true that the plaintiff summoned the 
defendant’s account-books but he made no 
attempt whatsoever to have them produced 
in eyideme. This plea, therefore, has no 

f°I C3. 

The result is that the appeal and the 
petition of objeotiona are both dismissed, 
The defendants appellants will pay the 
plaintiff-respondent's ocsts in the appeal and 
the plaintiff respondent will pay the defend¬ 
ants appellants’ tost s on the petition of 
objectionf. 


S. K. 


Appeal dism-ssel. 
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B. B. &, C. !. RAILWAY V, SAKARC9ASD, 

BOMBAY HIGH COURT. 

Civil Extraordinary Appljcahon 
No. 303 cf 192!. 

Marth 2 a , 1922. 

Sir Norman Maeleod, Kt, 

Chief Jufltice, and Mr. Justice Shah. 

B. B. &C. I. RAILWAY— 

t 

AFPL’C NT 
terms 

SAKAROHAND KALIDAS SHAH 

—Oppone«t, 

Railway Company—Risk Note, Form B—Consign - 
meat, loss of—Proof necessary to render Company liable. 

Where, while goods are being carried by a 
Railway Company, a theft occurs while the train 
is running, the Railway Company is protected by 
the Risk Note. It is, however, open to a plaintiff in 
such a case to prove that theft did not occur in a 
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PAEBitI 1), MOHAMMAD HAW, 

OUDH JUDICIAL COMMISSIONER’S 

, COURT. 

Pikit Civil Appk.l No. 34 op 1920. 

November 29, 1921. 

Present Mr. Daniels, A. J. 0., and 
Mr Lyle, A. J. 0. 

Musammat PARBATI, diad, and on hib diath 
SHIAM BIHARI and another— 
Difinpants—Appellants 
venue 

Saiyid MOHAMMAD HAD I—Plaintiff afd 
MANN! LAL and otbebb—Defendants 
Nos 2 to 6—Respondents 

Hindu Law—Joint family—Father and ton—Initial 
presumption of jointness—Hindu widow, possession, 
adverse, against—Possession, whether adverse against 
reversioners—Evidence, admissibility of—Copy of cow 
when admissible. 


running train or that it was brought about by the 
Company’s servants. 

Civil Extraordinary Application against 
the decline of the Judge of the Court of 
Small Cansei at Ahmedabad, in Civil Suit 
No. 2015 of 1920. 

Mr Oampbell, instructed by Messrs. Craw• 
ford , Bayley Oo. t for the Applieant. 

Mr. O. N. Thaftor, for the Opponent 

JUDGMENT.—The plaintiff §ned to re¬ 
cover for the loss of a consignment of 
molasses. The Judge seems to have found as 
a fast that there had not been a theft in the 
running train. Therefore, the Company could 
not escape the liability. But, unfortunately, 
the learned Judge went on to make scms 
remarks which were not necessary for the 


There is an initial presumption in favour of joint, 
ness in a Hindu family and this presumption h 
particularly strong in the case of a father and his 
only son [p. f3", ool. 1.] 

Possession which commences during the lifetime 
of a Hindu widow with a limited interest cannot be 
adverse to reversioners, [p. ft 8, col 1 ] 

Where a copy of a person's statement is a copy of 
a copy, it is inadmissible in evidence, exoept when 
the statement has been put to the person making 
it and admitted as having been made by him. [p. 5 . 6, 
ool. 2.] 

Appeal from a decree of the Subordinate 
Judge, Hardoi, dated the 31efc March 1920. • 

Meiers. A, F. Sen and B, K, Ghosh , for the 
Appellants. 

Mr. Aiamaf Ullah , for Respondent No. 1. 


purpose of decidirg the oase, and if those 
remarks were to stand, they might be follow, 
ed in similar ca c es by the Subordinate Court!, 
and, therefore, it ie neaesiaiy to remark that 
if there U a theft in a running traiD, then the 
Company are protected by the Risk Note. 
It is open to the plaintiff in suab a ease to 
prove that theft did not ooaur in the running 
trair, or that the theft was brought about 
by the Company’s servants. Bat if nothing 
mere ean l>3 proved except that there was a 
theft in a running (rain, then the Company 
by the Ritk Note, Form B, whiah is new 
before ce, larelfprotested. Rule disiharged 
with •os's. 


JUDGMENT,—At the time of the in¬ 
stitution of the suit ont of which this 
appeal arisi a the principal defendant, Musam> 
mat Parbati, was in possession of the fuit 
property and had been in possetsiou of it 
for the past 25 or 2 j years. She held it 
under two possessory mortgages cf 23rd 
July 188' ai d 17th June 18s3 execu'ei fcy 
Talib Ali in favour of ler deteaied husband,. 
Dbarnidhar. The plaintiff, who is the son 
of the mortgagor, warts to get batk 
the property without redeeming the mort¬ 
gage and for this purpose has got a deed 
of release from sertain distant collaterals 
who were the reversioners of Jazunadhar 


father of Dbarnidhar. Their oase is 
Piule Uncharged. that Musammat Parbati is a trespasser, 

Dbarnidhar, according to them, was joint with 
his father, Jamnadhar, whom be had admit¬ 
tedly predeteased, and on Jamnadhar’e death, , 
the rigbffol beir to the property was his. 
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wiuow, Mutammat Mnkta, who died .in 1910. 
Mutammat Mnkta released her rights in 
favour of Musammat Parbati. Mutammat 
Parbati was in possession till 1910 in virtue 
of tbii fleed of release. The present rever- 
eionera only beeame entitled to possession on 
the Heath of Mutammat Ladli, daughter of 
Jamnadhar, in 1918. The .nit i. thus with- 
in time. M mamma t Parbati ba. died .in.e 
the filing of the appeal and is now represented 
by her daughter and her daughters sio. 
The following pedigree will serve to elucidate 

the facta of the ease:— 

SflEO SAHAI 


I 


r 

Jamnadhar, 

(died 15th July 1894) 

=Musammat Mukta, 
(died 26th February 
1910) 

l_ 


-1 

Gangadhar, 

(died J rd July 1909). 


1 


r 


i 


Musammat Ladli, 
(died childless 15 thlApril 
1913). 


m 

Dharnidhar, 

(died 2nd August 18981 
=Musammat Parbati, 
defendant No. 1, 

^now dead) 

Hiigammat Chameli, 

(appellant) 

l 

Shiam Bihari, 

^ appellant). 

The learned Snbordina'e Jndge has found 
for the plaintiff and decreed the suit. The 
appellant, .ontest the finding on two 

grounds :— 

1 That Dharoidhar and Jamnadhar had 
separated before the death of the former and 
that the mortgagee rights ware the eepara 

property of Dharnidhar. 0 i . * 

2 In the alternative that Mma-nmat Par > 

acquired those rights by adve.si P°’ 9993,oa 
which began on the death of D mroldhar - f 
The appellants’ case regarding the deed of 
release executed by Mmammrt Mnkta .a hat 

eo far as it affe.ted the property 

in the name of Dharnidhar it was merely a 

recognition of if usammat P&rbau a *ig J 
A. the family held a large am0UQ * f 
erty on mortgage the qaestion oi ' . 
of .hefamily at Dharnidhar’s ha ® ® . 

rise t) muoi diflinl y and tar ' 11u 11 
of a great dial >flisigai)i. i.bers i-. 1 


de.isiont both in favour of the widow and 

against her. The earliest decision* of whuh 
there is any eviden.e was against her in the 
year 1897. In 1900 there was a deoieion in 
her favour. This .a«e was referred to the 
arbitration of two Pleaders of the Dntriet. 
The opposite parties, who were residents of 
the same town Sandi in whioh Mutammat Par¬ 
bati lived, at first took the plea that Dharni¬ 
dhar and Jamnadhar were joint but on the 
tase being referred to arbitration they with¬ 
drew it and the arbitrators found on the ad¬ 
mission of the parties that Mutammat Parbati 
was the heir and representative of Dharni¬ 
dhar, her husband, and as such was competent 
to bring the suit. In 1903 there was another 
suit which was also desided against her. In 
this .ase, her Pleaders in the Appellate Court 
(Exhibit 128) did not contest the finding that 

Jamnadhar and Dharnidhar were joint. In 

1912 there wai another suit decided inner 
favour, mainly on the admission of tbe husband 
of Musammat Ladli, who was then alive and 
was the next reversioner of Jamnadhar, that 
Jamnadhar and Dharoidhar had separated. 

Besides these cases in which third 
were the defendants there was one case which _ 
was actually tiller pirUt but which cannot 
be relied on a§ res judicata, because it was 
decided by a Muneif who would not have been, 
competent to hear the present suit, but which, 
like the other judgments, is relied on as 
evidence under section 13 of the Efidanca 
Act In that ca<e the finding of bath the 
Original and the Appellate Courts was in 
favour of the present plaintiff end against 

Musamnat Parbati. , 

The previous judgments are of very little 

assistance in this case. The weight of 
evidence on tbe present record is decidedly 
in favour of the respondent. The evidence 
relied on by eaoh side has been carefully 
tabulated by the learned Subordinate Judge 
in his judgment (pages lit to 117 of the 

paper-book), and except that the respondent 

relies on an admission in Exhibit 60 the 
whole of the evidence relied on by both 
sides has been fully discussed by the learned 
Subordinate Judge. Exhibit 60 is a deed 
of gift executed by Musammat Parbati in 1915 
in favour of her daughter Mutammat Chameli, 
appellant No. 2, and contains an admission 
that with one or two exceptions mutation of 
all the properties, whioh stood in the name 
of Dharnidhar, wag effasted in favour of 
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Jamnadbar on Dbarnidbar’s death. Neither 
ratty bee placed mcth reliaroe on the oral 
evidence. Tbe oral evidence adduced by 
Musammat ParbBti baa been ceverely critic'sed 
by the beamed Subordinate Judge aEd the 
appellants' Couneel tae concedrd that be 
canrotaFk tbe Court to rely on it unless tbe 
Court bolds that the weight of documentary 
eviderce is in his favour. 

Perbara tbe two most imports n't pieces of 
eviderce on tbe fide cf tbe lespcndent 
consist of two ednwsiors, one by Musammat 
Parbati herself and the other by her 
brctbcr and general agent, Ranke Ini. 
Both these admieaicrs were made ehcrtly 
after Musammat Parbati came into por session 
of tie property, Musammat Parbafci’a ad- 
mifaion was made in tbe course of ber evidence 
reecrded by commission in a ease originally 
instituted by ber lu9band, Dharnidfcar, 
Jamnadbar bad applied to be snbstitnti d 
aa bis legal representative and it was 
in scnrcc'ion with this application that 
ber evidence wp.s recorded Id tbe state¬ 
ment she made the admitted that her 
husband and Jamtadlar were members 
of a joint family Musammat Parbati in ber 
evidence tried to explain away this admission 
by saying that Jamnadbar persuaded ber to 
make tbe statement because she could rot go 
out of her bouee for a year on account of her 
husband’s death and, therefore, he must bs 
brought on the record io erder to proeecute 
tbe case for ber. This explanation is not 
satisfactory. In tbe first place, nearly a 
year from ber husband’s death bed elapsed 
when tbe statement was recorded. He died 
cn 2td August 1893 and the ttafement 
in question wa9 made on i*rd June 189*. In 
the second place, it would have befn perfectly 
easy for ber to have exeiu‘ed a power-of- 
attorney in favour cf Jamnadbar. In tbe 
tbe third place, this admission hes been 
lelied on in several previous oases to which 
Musammat Parbati was a party, and the judg¬ 
ments show do trace of this explanation ever 
LaviDg been put forward in ary of those 
cases. 

Tbe admisBicn by Batke Jjil r as made 
j'u 1895 in a Civil case io which be was 
api earing as Musamn.at Parbati’s ageLt. 
It. wbb to the fame effect as her own bcrnis- 
sioD, tamely, that Dhariiidbar and hi« fAiht r 
were living jointly ami ibat there bad b- en 
a o division between them, He also t stated 


[1888 

# 

that Dharoidbar vras tbe mmgefc It WM 
brought to our notios in the aonrsa of tbe 
hearing that tbe copy of this s'atexnent on 
tbe record was a copy (fa copy. It would, 
therefore, have been inadmissible but for 
the fact that the statement was put to Banks 
Lai in tbe course of bis examination in the 
Court below and be admitted having made 
it. He offered no explanation of tbe son* 
tradisliou between this statement made 
shortly after tbe death of tbe person eon* 
terned and the evidence which be had been 
giving in th ; s suit. 

Tbe deed of release executed in favour of 
Musammot Parbati by Musammat Mukta on 
3rd freptember 18S4 bas baen relied on by 
both pait'e*. It recites that Dhamidbar was 
owner and in possession and manager (muft* 
tatim) of all the family property and lb* 
active mqmher and bead of tbe family* 
He bes died without leaving any male 
i*sue and the executant’s husband, Jamua- 
dbar, is also dead. There is no one remain¬ 
ing in the family except tbe , executant 
herself and fcer daugbter-in-law, MosammoA 
Parbati. The latter is in possession of 
tbe properly ard to prevent disputes 
it bas been agreed by their mutual 
consent that ah* should continue in posset* 
sioD aid manage it Musammat Mukta under¬ 
takes to make ever to ber all documents 
snob as mortgage dieds. eta., whether they 
stard in tbe name of Jamnadbar or Dbarni- 
dbar. On the same date Musammat Parbati 
executed a deed of maintenance in favour of 
Musammat Mukta guaranteeing the latter 
Rs. 100 a year for mainteiar.ee in consider¬ 
ation of tbe fact that Musammat Mukla 
had executed a deed of relirquicbmeut of 
tbe property ‘’in wbieh she bad a right of 
inheritance, being the properly left by l 0r 
husband and son.” The language of tie 
deed of relinquishment is ambiguous but tbe 
words ’manager (murifanm) end head of tbe 
family ( cgwckar )’ are suggestive ef * 
family and there is this important consider¬ 
ation in favour of this view. 

Tbe case now set up by the defendant ic 
that a reparation Lad taken plaee in !®7o, 
seventeen years before DharnidharV deit*h 
aid tl at litre led b< er> an actual divi»ian 
oi all it e p opfc»t>. it ih»p t-io.y tad bien 
true what mousily was tte»e for Musam»a 
Mikta to execut- h cited of rtliuqo^bffl* 6 
of property of wbifb Dbaroidhur bad* *••• 
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in tep&rate pos'ersien for many years and 
is to which the right of bfs widow wotzld not 
posiibly be disputed. If, on the other baDd, 
the family really was joint up to Dharni- 
dhat’a death and after her death and that of 
her husband Mvsimmat Makta wished her 
daughter-in law to have the property, the 
delation of the deed of relirqoishment was 
a perfectly natural act. The language of 
the deed of maintenance, moreover, is quite 
inconsistent with the theory cf separation. 
That deed refit63 that Muiammat Mnkfa has 
given up her rights of inheritance in the 
property of ter husband and her son. If 
Dbarnidhar had saparated from bis father, 
Mvsammat Mukfca fould have no right of 
inheritance in Lis property seeirg that he 
left not only to widow, Mvsimmat Parbati, bot 
a daughter also. If, on the ctber hand, the 
family was joint, Mutammat Mokia as the 
widow of the last sorviving meihber w«s 
entitled in law to the whole of the famiy 
property. There ii also an inirwl pretamp 
lion in favour of jointness in a Hindu family 
and this presumption is paricularly strong 
in the fase of a father and his only bod. 
The improbability of Eepara ion is also 
increased, as the learned Subordinate Judge 
points out, by the fact that Dhamidhbr must 
have been very young when reparation is 
said to have taken plaoe. Even if the 
evidence on which the learned Subordinate 
Judge lelied in fixing Dharninhar’d age 
dees not enable to fix it with afc&ointe ex¬ 
actness, Dbarnidhar can hardly have been 
more than eighteen or nineteen at most in 
the year 1876, 

The previous judgments and the terms of 
the deed of release have already been dis- 
oussed. Excluding these the only import¬ 
ant evidence relied on by the appellants 
to rebut the strong evidence on the other 
cide corsists of— 

1. The fact that Musammal Parbati’s 
same was recorded as owner in the kheu>at 
and the mutation proceedings in connection 

therewith. 

They also rely on the fact that Mugammat 
Parbati obtained a Succession certificate as 
heir cf Dhainidbar and W 8 S substituted 
as his successor in certain pending snits, 

2. An admission by the present plaintiff 
made in the year it00, Exhibit A 6 . 

3. The fact that on the same cate two 

mortgage*deeds wereejecu'ed by the same 


person, one in favour of Jamnadhar and the 

other of Dharnidbar. 

The only khewot entries wh ; oh oan be of 
any valne in support of the defendant's ease 
are those in woich her name was recorded 
prior to the execution of the deed of release. 
After the execution of that deed she was 
entitled to possission whether her husband 
and Jamoadfcar were joint or separate. 
On’y two instances have baen proved in 
which ebe ob'aired mutation in the lifetime 
of Jamnadhar and the terras in which 
Jamnadhar supported her application are 
very s r gnifioant (Exhibits A7 and A 8 ). Iq 
both cases he stated that he did not wish 
mutation be.ng made in his own name 
because he was very old. This clearly 
implies that he was entitled to get his 
own Dime reaordei had he so desired. The 
Succession ' trtificate and the oases in which 
Musammat Paibati was brought on the record 
as her husbands legal representative were 
all after Jamnadhar’s death, 


• — W 
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ccntained in his deposition in the mutation 
case regarding two plots No*. 30 and 3 | 0 f 

the Kasha Sanci w> ieh are now in dispnte 

Mutation of the 10 bUwa share had baen 
eflecied in 1876 but not of these two plotc 
Mutation in nspect of these plots having 
bten applied for in U 00 notice was iseued to 
the plaintiff as mortgagor and he stated that 
as Dbarnidhar, the mortgagee, was dead and 
Parbati was bis widow and mutation by right 
of inheritance bad not eo far been effected 
in her favour her name might now be 
entered. Thi. .annot f.irly be treated 
as constituting an admission that any separa¬ 
tion had taken place between Dbarnidhar 
and his father, 

a t« he * ttCt *!? afc fcwo mort 8 a 8 e *deeds, Exhibits 
Aob and A57, were executed on the came date 
by Ah Moi ammad, one in favour of Jamna¬ 
dhar and the other of Dbarnidhar, is of very 
little value as evidence of eenaratin« 
Ubarnidhar waain all probability a m ino ; 
at the time and there are many ret80u 

whi.h may lead a father to take a mortaasa 
in tbe tame of hie miner eo Q inetead of ip 
hie own Ary value which the do.ument i n 

favonr of Doarmdhar might otherwise have 
tad ae supporting tbe defendant’s ca.« i! 
oeetrtyeo by the fact that the deed itJlf 
thove that the adyan.e in re.pect of, B ‘j»h 
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the mortgage was executed bad been made by 
Jamoadhar. 

The only other plea which remains to be 
ionsidered is that of adverse possession. 
Possession whish •ommeooas daring the 
lifetime of a Hindu widow with a limited 
interest cannot be adverse to the reversioners. 
The oase argued before ns has been that 
adverse possession sommensed on Dharni. 
dhar’s death in 1893. Even if Musimmat 
Parbfiti was in aitnal possession of the prop* 
erty it woald be very diffioult to hold, in the 
absenie of aDy express declaration by any of 
the parties interested, that her possession was 
adverse to that of her father*in*law in whose 
house she was living. It is, however, not 
proved that she was in possession. The only 
evidence relied on in this behalf consists of the 
two statements of Jamnadhar in the motafion 
cases already referred to. Exhibits A7 and A8, 
which relate to property not in suit in which 
he says he allows her to get mutation be¬ 
cause he himself is old, and three witnesses 
whose evidence has not been accepted by 
the Court below and is entirely worthies". 

The appeal fails on both issues and it is 
hereby dismissed with sosts, 

N, K. 

Appeal dismissed. 


PRIVY COUNCIL. 

Appeal kkomthe Mjdras High Court. 

May 15,1922. 

Present :—Viioonnt Cave, Lord Shaw, 

Sir John Edge and Mr. Ameer Ali. 

Sri OHIUAMBARA SlVAPRAKASA 
PANDARA SANN ADHIGAL — 

PuiNTTKf— APPELLINT 

versus 

VEERAMA REDD! alias MOOKA REDDI 

_AppELMHT— DvFB^O 'CT—RfS»0»DENT, 

Inam grant— \ r aram— Presumption— Inam, meaning 
ol—Intention of donor— Zemindar, who is—His right 
to possession of land, how determined—Madras Estates 
Land Act (I of 1908 J—Affirmation of old customary 
law - fate right, creation of, by Act to settle disputes 
between landlord and tenant—High Court, power of, 
to determine issue or remit case for finding on that 
issue—Entire evidence before Court-Question of onus 

academical. 


There ii no presumption of law that an inatii 
grant of a village is prima facie a grant of melvaram 
right only or of both melvaram or kudivaram. • 
Each case must be considered on its own facts, with 
special regard to the evidence and oiroumstances 
therein. | p. 547, col. 1.] 

Seturatnam Aiyar v, Venkatachala Oounden, 60 
Ind. Cas. 117; 47 I. A 70; 43 M. 667: (1920 M, W, 
N. 01; 22 M. L. T. 10? : II L. W. 399; 38 M. h. J. 

47% 22 Bom. L. B. 678; 18 A. L. J. 707* 25 0. 

W. N. 485 (P. C ), Suryanarayana v. Patanna, 48 • 
Ind. CaB. 069; 45 I. A. 209; 41 M. 1012* 25 M. L. T, 
30: 23 C. W. N, 273; 9 L. W. 120; 29 C. L. J. 163; 1 
U. P. L. R. iP. C ) 11: 30 M. L J. 685; 21 Bom L. R. 
647: (1919' M W. N. 403 (P. C.) and Upadrashta 
Venkata Sastmlu v. Divi 8eetharamudu, 61 Ind Gas. 
301: 40 I. A. 123; 43 M. U0 ; 17 A. L. J. 726; 37 M. 

L. J. 42, 21 Bom. L. B 925; 20 M. L. T. 176, 30 C.. 

L.J. 441, 10 L. W. 033; 24 C. W. N. 129 (P. C.),. 
referred to. * 

Muthu Ooundan v. Perumal [yen , R3 Ind. Gas.' 790; 
44 M. 58S; 4') U. L. J. 429, 13 L. W. 483; (1921; M. * 
W. N. 203* 29 M. L. T. 398, dissented from. :. 

The term “inam,” an Arabio word meaning a 
reward, does not give any indication of the intention 
of a donor, [p. 64% col, I.] 

Prima facie a Zemindar or Polygar is a rent 
receiver and his right of direct possession of lands 
is confined to his “private lands” and old wastelands 
and does not extend to raiyati lands, [p. 645, col. 1 j: 

In declaring the rights of occupanoy raiyati and 
emphasizing the distinction between a landlord's 
“private lands” and “raiyati lands”, the Madras. 
Estates Land Act affirmed the old customary law 
that has always been reoognised by the British 
Administration. Apart from the rnleB relating to 
procedure and jurisdiction of Revenue Courts, it 
created one new right in order to settle the constant 
disputes between landlords and tenants and gave 
occupancy rights to all raiyats in occupation of lands 
within an “estate” at the time it was passed. It. 
also declared and gave statutory recognition to 
existing rights and status These remarks do not 
apply to raiyativari tracts in the direct possession of 
Government which are let out to mirasidari or' 
hereditary raiyats for purposes of cultivation, [p. 
644, col. 2; p. 64% col. 1,] 

A High Court has the power of determining an- 
issue, loft undetermined by a lower Appellate Court, 
on the evidence on the record or of remitting the 
case to the lower Court for a finding on that issue, 
with liberty to the parties to adduce additiop&l evi-" 
dence if they choose to do so. [p. 648, col. 2 ] 

Where the entire evidence on both sides is onoe 
before a Court, the question as to onus beoomes 
purely academical, [p. 547, col. I,] 

• 

Seturatnam Aiyar v. Venkatachala Qounden, 66 

Ind. Cas 117; 47 I. A. 70; 43 M. 6 b 7 ; ( 1920 ; M. W. 

N. 6I< 22 M. L. T. 102; 11 L. W. 399, 38 M. L. J. 470; 

22 Bom. L. R. 678; 18 A. L. J. 707; 25 0. W. N. 
486 (P, C.), referred to, 

Appeal against the jodgmenfs ard decrees 
of the Madras High Court (Sadasiva Aiyar 
and Napier, JJ.) in Seeond Appeal No. 515 to 
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518 aiid 544 of 19C9, da*ed the 17th August the grant he is entitlad to b.»tk therights 

1915, partly confirming, reversing and vary, he claimed in the land—vie., the right to 
ing the judgments and decrees of the Dietriit receive the rent as well as the right to 

Judge, Trishinopoly, in Appeal Sait, Nos. 39 ossupy the lands—he was entitled to ejest 
to .43 of 190*, dated the 28th October the defendants, who were tenants at*will, 
1908, partly confirming,leversing and vary- In Suit No* 722 be appears to have also 
ing the judgments and decrees of the set up an oral lease. In Suit No. 677 the 
District Muneif, Kulitalai, in Original plaintiff relied upon a muchilika executed 
Suit Ncs. 676, 677 and 720 to 722 of 1904, on the 24th Ju’y 1893, by the defendant’s 
dated the 28th September 1907. brother. 


The defendants in all the cases denied 
JUDGMENT. the right of the plaintiff to eject them 

Amber Ali —Thebe several oonsoli- from the lands in their cccupation and 
dated appeals arise ont of five suits brought under their sultivation ; they alleged that he 
by the plaintiff on the 27ih July 1SC4 wes only ertitled to the melvaram and not 
in the Coart of the Dlitrict Maneif of to the kuaivaram , and that they and their 
Kulitalai in the Madras Presidency, in his predecessors had held their lands from times 
capacity of head of a Mutt, to eject the immemorial and posseraed and exercised the 
defendants from the lands in their oioupa- full rights cf occupancy tenants to the fcnow- 
ticn in the village of Karappudayanpatti, ledge of, aid wifcb the scquiesoeme of, the 
which be alleged belonged to his Mutt, plaintiff and hi • predecessors : They further' 
The defendants in tie suit are cultivating charged that the muchilikas produced and 
tenants holdirg separate lands uncornected relied upon by the plaintiff were fabricated 
with each other. Accordingly, separate sails documents concealed for the purpose of 
wire brought against them. destrojiDg their old and hereditary right in 

The plaintiff’s case is that in the year the lards in their occupation. 

1743 the Polegar of Turaijur, who owned Upon these allegations the parties went 
the estate within which the villege is to trial. The District Manoif framed two 
situated, granted to the bead of the Mutt piiroipal issues which were common to all 
at the time the village in question; and the casep, vre :— 

that since then the successive holders of U) Whether the plaintiff is entitled to 
the office have been in possession and 6n- the plaint land (that is, the land in sui ) 
joyment DOtODly of the right to the receipt it*eif or only to the tirua (rent) thereon P 
of the dues payable by the tempts to the (2) Is the defendant entitled to the 
landlord, UEually called in the Madras Pre- occupancy right in the lard by custom and 
sidensy the n.tharam , hut alto of the proscription ? 

right to the sotual occupancy of the lands The other issues related to the gennineneM 
technically calltd the hudivaram cf the muchilikat and to the amount of 

The tive suits that were brought in the rent, eto. 


Munsif’s Court were numbered 676, 677, 
720, 721 and 722 cf 1904. In Suit No. 

6)6 the plaintiff alleged that the particular 
tenant, for whose ejectment he was eniDg, 
held the land in dispute under a muchilika 
executed by the defendant’s predecessor on 
the 18th Jnne 1880, by which he bound 
himself to surrender the land in his occupa¬ 
tion on failure to jay rent. In Suit No. 
720 the plaintiff’s action related to two items 
of land inrtapeofcof whish he alleged that 
the defendant’s father lad executed two 
muchiltkcs on the . 9th April 18*4, and the 
2nd Jure 1894, respectively. With regard 
to Suits Nos. 721 and 722, tho plaintiff’s suit 
rests cn his general allegation that as under 


The first two issues being common to all 
the suits, by consent of parties the five 
actions were tried together, and, as the 
Trial Ju^ge states at the leginnirg of his 
judgment, the whole evidence was adduced 
in Suit No. 676, and was “need as 
evidence in all the connected suits.” 




claim rests is Exhibit A.” After recitirg 
by whom and to whom the g ft i a maiJe 
the document proceeds thus : — ’ 

'The villege gifted to our Swami ont 
of oar several villages is Karappodayanpatti, 
t3 the north of Uppjiyapuraro, east e* 
Vayirichettipalajam, south of K 0 lta P etti 
and wefct of Sowapuram. As we have gifted 
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ifc most willingly to tha Swami, yru shall 
for ever have dominion over and enjoy the 
wet and dry lands, tope, well, batel garden 
efcs , water, tree, s l ooe, freisnrer?, etc., foind 
therein and live happ Ij. Fu-ther, what we 
command to be done for the Guropo->ja d\y 
ia this. We oommand that Garupooj* shall 
be conducted by collecting at the ra'e of 
4 measures of grun per plough in reipufc 
of Agrabaram, Sarwaraaniyam, Umbalam 

ets, including wet and dry hods ii the 

whole of oar Turaiyur State. You shill 

aciordingly conduct Gurupooja ovary year 
and shall not omit to cnl| eC ; at the rate 
of 4 measurfs cf grain in respect of dry 
and wet lands also in the whole of Tu-aiyur 
Sta f e. You shall eojoy the whole of 
Karuppudayanpatti village. Farther, you 
shell, as ordered by cur predecessor.*, racsive 
always Mahamai ani allowance of rice and 
money for extra expenses. The Andeanam 
shall, in continuous soccission, have d mmim 
over and eojoy for ever the villige, Guru do ^ji 

Kattalai, rice allowance, etc. He who helps 

this ohaiity by thought, word or deed, 
will bs blessed w th happiness and live 
long in the same manner as one who 
establishes temple of several crore 9 of Siva- 
Ungaros in such holy places as Benares, 
Ohidambiram. Tinivalor, Ai umchehm, 
Srik&Iabaeli, Oor jee, K ilugugandraro, Kum- 
babooaro, Rameswarim etc ” 

The grant was recognized by the inam 
authority in 1865, Ba* the mam proceed- 
iogs fornish no indication regarding the 
extant of the rights covered by it. Both 
8 des in luppcrt cf their respeolive conten- 
tions produced a mass of evidence, wbioh the 
District Mum if, ia a singularly well 
balanced end exhaustive judgment, has 
analysed with great industry, He held on the 
evilenoe that the defendun's had proved they 
had been in occupation of their respective 
lands from very early time-, ar d bad been 
dealing with tbera as lardainwtiih they 
bad full occupancy rights, that they had 
been sellirg, mortgaging, making improve¬ 
ment?, aid that when any portion of the 
same was taken up for pobic purposes, 
they bad claimed atd received compensation 
from Government. He held furtler that 
the p’aioliff had utterly failed to show 
tt at the defendants had been let into 
possession by his predeceators or by himself, 
pr to rebut the testimony they had produced 


in establishment of their right of ossn* 
p^nsy. His main judgment is in Suit No. 676. 
He al ; o fouod that the domments the 
plaintiff had produced in support of hie 
cla<m, together ^ifch the *uohili<a$ oa which 
hs relied in the three oa»e»,had been fabricated 
with the object of destroying the tenants’ 
right in their lands. Hs accordingly dismiss¬ 
ed the 6ve suits savs and except as regard 
certaio claims for rent. 

The p’aintiff appealed to the Diefciict Court 
of Trichinopoly against the Di itriib Massif's 
decrees, and these appsa^s were numbered as 

follows;—.Appeal No, 39 of 190 1 (Sait No. 
676?; Appeal No. 4' of 1908 (Sait No. 720): 
Appeal No. 42 of 1903 (Suit No. 721); Appeal 
No. 4d of 190 (Suit No. 722); Appsal No. 
40 of 1908 (Suit No. 677). 

It is necessary to give the numbers of the 
appeals as well as of the suits, in view of the 
complication that enters into tha determina¬ 
tion of the cases owing (o the course the 
proceedings took in the subsequent stages. 

In Appeal No. 39 (Suit No. 676) the 

Officiating District Judge, Mr. Thornton, 
dismissed the appeal on the ground 'that 
he did not consider the pliintiff had 
established he was entitled tob)th the varams 
in all the cultivated lands in the village, nor 
had he proved the terms of their tenancy ” 
In Appeal No. 40 (Soit No. 677), in which 
the plaintiff h-»d pat forward a muchtVki 
numbered in tha Mu mail’s Court aaEihibit 
O,” the Dislrict Judge eet aside the decree, 
and in reversal of the Munsif’s order made 
a decree in favour of the plaintiff for eject¬ 
ment of the tenant. In Appeal No. 41 (Sait 
No. 720) he agreed <*ifch the Mnosif as to item 
covered by muchilika “Ol”, and accordingly 
dismissed the plaintiff’s appeal with respect 
to that item, but he differed from the Maosif 
as to the item covered by muchtlika “02," 
and acco dingly decreed ejec'meot in respect 

thereof. In Appeals Nof. 42 and 43 (Suits 
Noe. 721 and 7*2) he affirmed the MuncR 1 * 
decrees. 

Both parlies appealed to the High Court 
against the decrees, which oporated several¬ 
ly against them. By the time the appeals 
reached the High Court, the Madras Eitafas 
Lind Aob <1 of 1903) hal com9 into fen®, 
and, accordiagly, the defeadaot, against whom 
a decree for ejeclmeot had been made by 
the Officiating District Juda-e and who was 

appellant iq Sennd Appeal No. 54J of 1109 
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filed on the 27th September 1.010, an addi. 
tional ground of appeal against hi? order. 

All these second appeals eani 9 on for 
hearing before the High Court on the 14th 
August 1911, bnt in view of the provisions 
of section 6 of Atfc I of 1903 and the aonten. 
tions of the parties, the learned Judges 
considered it Deaeeeary to obtain from the 
Officiating patriot Jndge a finding on the 
following point;— 

' Whether the grant to the plaintiff was of 
the land revenue cr of the kuditaram also?” 
Opinions have no doubt been expressed 
in the judgments of the lower Oourls on 
the point, but th9 question wai never tried 
with referenoe to eeefcion t> of the Madras 
Estates Land Att. Seciicn 6 will be referred 
to later cn. 

The eases accordingly went back to the 
Officiating Diairiot Jndge who returned the 
appeals to the High Court with the follow¬ 
ing “finding’ 1 - 

'But it seems to me that, seeing that 
Exhibit ‘A’ purports to grant all the land in 
the village absolutely to the plaintiffs 
predesesior-in-fcitle, and that the plaintiff 
is admittedly entitled to both varams in 70 
catcmts while there are no tenants on 77 
of the remaining 135 citcnies in the village, 
the burden lies on the defendants to show that 
their predejessors in-title were cultivating 
tenants atfcbe liras of the graDt Teee also Indety 
Okina Nogadu v. Htu Konchi Venkata aulboya 
(1) , and that, in the abiei ce of proof of this, 
there oan be no presumption that there were 
auy sultivating teranfs in the village at the 
date of the grant, cr that the Zemindar uas 
not the owner of both tur-rms in the land com¬ 
prised in the grant. My finding on the iesne 
sent down with reference to eeo i)D 6 cf the 
Madras Estates Land Act, therefore, is that 
the grant to the plaintiff was an absolute 
grant of all the land in the vi lage, and was 
not a grant of the land revenue alone to 
a person not owning the kudiwaram therof. 

On the return of this ‘'finding” to the 
High Court, the learned Ju Jgns considered 
it neither satisfactory nor sufficient. They 
express their viewj in the following terms:—■ 

“The learned Jistriat Judge has not, so 
far as it appsars to us, considered all this 
mass of evidenoe, and he seems to have based 

(l) 8 lad. Cus. 36 r j; (1910; M. \y. 03'J, S M. h. T. 

3it, 


his oonelueion on the language of Exhibit 
,A* and on certain presumption which ascord- 
ing to him arises from the facts that the 
plaintiff is admittedly entitled to both earam 
in 70 cawnies of land in the village and that 
aboat 77 other cownies are waste. He 
throws the harden on the defendants to prove 
that their predec9ssors-in title were culti¬ 
vating tenants at the time of the grant. We 
are not disposed to exprees any opinion on 
the question of presumptions, because, as a 
matter of fast, there is oonsiderable 
evidenoe upon whieh the points in issue san 
be deoided one way or the other. 

But we wish to point out that there 

19 no burden on the defendants to show 

that their predetessors-in title were cultivating 

tenants at the time of the grant. If they 
succeed in showing that at' the time of 
the grant the land was in the occupation 
of enltivating tenants, that might be sufi. 
cient to raise a presumption in their favour. 
We would, therefore, ask the District Judge 
to return a fresh finding, on the issue re- 
mitted to him, and he will also return a 
finding on the second issue in the case 
namely, J s the defendant entitled to the 
occupancy right iu the laud by custom or 
by prescription ?” 

The Officiating District Judge does not 
appear to have applied his mind to the 

determination of the question involved in 
the second issue, it was now expressly and 
clearly brought to his notiee. 

• °n- th ? re,urn of the oases to the Officiat- 

frlh 1 T Jndg u’ thatoffiler . oven with the 
fresh evidence the plaintiff was allowed to 

produce, found himself unable to come to 

any deffmte conclusion. The end of his 

lodgment shows that he was not .I 68 r at 

all m his mind as to the oonclnsion to be 

denved from the evidenoe, and he expressed 

■ difficulty m the following words;_ 

1 do not see. therefore, how it is possible 
to say whether the grant to the plaintiff 

" W,°th Th reVS ' U13 r also.® 

With these remarks the appeals were 
re-snbmitied to the High Court. 

Upon the retain of the appeals to th- 
H gh court the learned Judges again fn ri 
that neither had the evidence been propel 
considered, nor had the issue to which 
attention of the Officiating District w 
had been expressly called been determined 6 
and they expressed their view as follows 
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We are not disposed to express any 
opinion on the question of presumption 
because as a matter of fact there is considerable 
evidence upon which the issue can be decided 
one way or the other. 

The finding again submitted by the Dis¬ 
trict Judge alter this remand order does 
not at all show that the District Judge 
addressed himself seriously to a considera¬ 
tion of the mass of evidence considered by 
the District Munsif. The Judge says he is 
in a position of some difficulty ’ and in a 
short paragraph (paragraph 3 of the finding 
paper) says that it is not possible to say 
one way or the other on that point. We 
are unable to accept the findings and we 
request the present District Judge to submit 
fresh findings on the two issues mentioned 
in the secoud remand order after detailed 
consideration of the evidence ami with re¬ 
ference to the above remarks, irrespective 
of the question of onus and presumption. 

The csss had accordingly to be remitted 
once more to the District Court for a 
proper finding. By that time the perma¬ 
nent incumbent ci' the office, Mr. Harding, 
seems to have resumed work. He consider¬ 
ed the case on the evidence irrespective of 
any presumption, and on the 30th Septem¬ 
ber 1911, embodied bis conclusions into 
definite findings of fact as required by the 
High Court. He found on the evidence, in 
agreement with the District Munsif, that 
the defendant-tenants had been in occupation 
of the laDd.s for a very long time, that 
they bad been dealing with their holdings 
and the land.* in their occupation as tenants 
entitled to occupancy rights, that they had 
been transferring their holdings, partition¬ 
ing the fame among themselves, making im¬ 
provements on the land, receiving compensa¬ 
tion for laud taken up from their holdings by 
' Government, and that the plaintiff bad not 
only utterly failed to rebut the inference 
arising from those facts, but hud fabricated 
ibe documents with which he came lo 
support hi. 1 ' claim. He accordingly returned 
the appeals with the finding as follows: — 

“11. It i.s unnecoesary to 6ay more. A 
Z.emindar could only gift the melvaram ol 
occupied and both varans of unoccupied 
lands, and we fiud in aotual fact that the 
holdings and dealings have been as they must 
be if that supposition is correct. From 1829 
ppwards,'the taiyais or tenants iu many cases 


have partitioned their properties or sold 
them to Government or to one another, and 
plaintiff has accepted these thing) from 
1370 onwards at any rate. Plaintiff now 
holds huiivaram rights in many lands not 
by his grant but by some subsequent 
acquisitions. Bub he never held it in suit 
lands which are neither pannai nor waste, 
and in 1901 he was foond by the Deputy 
Collector to be illegally taking possession 
of lands and this was upheld by the High 
Court. He is no doubt trying to get the 
kudivaram of th6 whole village, bat his 
claim thereto is entirely baseless. 

I find that the grant was of the melvarvn 
only of occupied lands and of both varamt 
of unoccupied lands. Defendants or their 
predecessors have always had the osiapancy 
rights in their holdings, and were not 
affected by the gift from the Zemindar to 
the inamdir." 

The learned Judges of the High Court, 
upon the return of the above fiading, held 
as follows:— 

It must bo couceded iu favour of the 
plaiatiff that we expected the learned 
District Judge to dismiss the evidence at 
somewhat greater length than be has done, 
we having indicated iu oar remand order 
that the District Munsif had devoted about 
85 paragraphs to the consideration of that 
evidence, and that we required to be reason¬ 
ably satisfied that the conclusions of the 
learned District Judge are arrived at after 
a careful consideration of the whole 
evidence. 

‘But we do not think that we are entitled 
to hold that full consideration has not been 
bestowed by the District Judge on the 
whole evidence before he arrived at; the 
findings now submitted by him, and we, 
therefore, accept the came. 

The result is that Second Appea’s 
Nos. hi 5 to 518 will stand dismissed with costs, 
wbilo Second Appeal No. 544 of 1909 will 
be allowed with coats in this and in the lower 
Appellate Courts, 

From these decrees the plaintiff has now 
appealed to H’s Majesty in Council, and it is 
contended on his behalf that the High Court 
acted without jurisdiction in remitting the 
appeals to the District Judge for a proper 
finding, The argument proceeds on the s aD38 
misapprehension of the law, as was pointed out 
by the Board in the case of Se/urafaaiH 
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v» Venkatachala Qoundcn (2). It is to be 
observed that the Indian legislature, in its 
, anxiety to prevent the High Court from 
being inundated with seaond appjah in 
trifling matters, has provided in seation 100 
of the Civil Procedure Code that each appeals 
shall lie to the High Court only on the 
following groands: — 

(l) Save where otherwise expressly pro* 
vided in the body of this Code or by any 
other law for the time being in forap, an 
appeal shall lie to the High Oonrt from 
every decree passed in appeal by any Court 
subordinate to a High Court, on any of the 
following grounds, namely: — 

(а) the decision being contrary to law or 
to some usage having the force of law ; 

(б) the decision having failed to determine 
some material issue of law or usage having 
the force of law , 

(«) a substantial eiror or defect in the 
procedure provided by this Coda or by any 
other law for the time being in forae, which 
may possibly have produied error or 
defect in the decision of the casa upon the 
merits." 

At the Ettie lime, in order to avoid 
gross miscarriage of justice resulting 
from the omission by the lower Appel¬ 
late Court to determine ary issue of 
, fact or to some to a definite conclusion 
on a set of facts, it has made two dietinat 
provisions. By section 103 the High Court 
itself is vested with the power, wheu the 
evidence on the record is mffieient, to 
determine any issue of fact necessary for 
the disposal of ths appeal but not determin¬ 
ed by the low6i Appellate Court, 

By r, 25, 0. XLI, it is further provided.~ 
Where the Court from whose decree the 
appeal is preferred has omitted to frame or 
try aDy issue, or to determine aDy qaestiou 
of fast, whiah appears to the Appellate 
Court essential to the right deciaiou of the 
suit upon the merits, the Appellate Court 
may, if necessary, frame issues, and refer 
the same for trial to the Court from whose 
decree the appeal is preferred, and in suah 
ease shall direst suah Oouri to take the 
additional evidenae required : 


(2) 66 lad. Cus. 117; 47 I. A. 70; 43 M, 567; (1020) 
M. W. V. 61; 27 M. L. T. 102; 1L l. VV. 303; 38 M. 
L. J.476; 22 Bcm.L. P«. 57S ; is A. L. r, 707; 25 C. 
486 C.), 


Ar.d sueh Court shall proaeed to try 
such issues, and shall return the evidence to 
the Appellate Court together with its findings 
thereon and the reasons therefor." 

The High Court had thus the power of 
determining the issue left undetermined by 
the Officiating District Judge on the evidence 
on the reaord, or of remitting the case to 
the lower Court for a finding on that issue, 
with liberty to the parties to adduae addi* 
tional evidence if they chose to do so. The 
learned Judges of the High Court chose 
the latter, whiah. under the law, was fully 
within their aompetenae. The case was 
remitted tbreB times became the Offiaiating 
District Judge in the first instance mig- 
understood the order of the High Court 

and in the lecond instance exprojjed bimseif 

as unable to come to a definite conclusion 

The H gh Court did not in the present 

aaee, as in Sduratnan Aiyar v. VenhtachaU 

Lrounden (2) remand it under 0, XLI 

r. 23, Civ.I Pro.ednre Cods bat' Ader 

r. 2a. The remarks that follow i n tbs 

judgment in Sei.uralnam Aiyar', cue (2) 

explain tbo reason why the remand 

in that ease, as in (be present, baeama 
neaesEary. 

‘ in the opinion of the learned Judges n f 

the IJigh Oonrt ” say their Lordships* " tba 

Dutrut Judge had omitted to determine a 
quoslion of fact whi.h appeared to them 
essential to tho right decision of tbo suit 
on the merits , he had failed to consider 
whether apart from the particular .ontract 
to whiah bis attention was exclusively direct 
ed, there was evidenae on whiah to hold 
that from their inception the holdings of 
the defendants were permanent or in *h 
nature of oacupanay rights ” De 

As already observed, the Madras Aat 1 
of 1908 had come into forae on the fot j D i v 
of that year, whilst the appeal, [ Q tb ; 
oases were pending before the High Cnm-i 
In view of the plaintiii 0 contentions, whiali 
have travelled over a wide range am] ai 
of the question relating to the grant it 
comes ^ neceiaary to ermine briefly the 
provisions of tho Statute. The preamhlr 

states the object of the enactment i n tho 

following words.-— 

' Whereas it is expedient to am«n-i , , 
dealare the law relating fc 0 the holding "of 
land m estates m the Presidency of Vyy' 
it is hereby enacted as follows, eta f 



544 


INDIAN OASES. 




CHIDAMBABA 8ANNABH1GAL V. VEERAMA RE EDI. 

Clanse (d) in section 3 defines the ex¬ 
pression ’estate” in the Acs to mean— 
“Any village of whi?h the land revenue 
alone has been granted in invn to a 
person not owning the kudivanm thereof 
provided that the grant has been made, 
confirmed or recognised by the British 
Government, or any separated part of such 
village”. 

Section 3 gives a definition of the words 
"private land” as meaning the * domain or 
home-farm land” [expressions borrowed 
from English Lawj of a land-holder, by 
whatever designation known, anah a 
kambattam , hhas, sir or vannai It defines 
the words 'raiyat" and ‘ osoupancy raiyat", 
and deolares "raiyuti land” to mean “col- 
tivahle land in an estate other than 
private land ” This definition includes 
other varieties of land to which no specific 
reference is neceesaiy. 

it also defines ‘ old waste” as meaning 
any land in the estate which, not being 
private land, 

"(l) has at the tine of letting by the 
landholder been owned and poes^esed by 
him or his predtoeseors in-little for a 
continuous period of not lesB than . ten 
years and has continuously remained 
uncultivated during the time, snob period 
being either after or partly before and 
partly after the passing of this Act, or 
within twenty years before the passing of 
Ibis Acr, cr 

“(*) has at the time of any letting by 
the landholder alter the passing of this 
Act remained without ary occupancy rights 
beiDg held therein at any time within a 
Continuous period of not less than ten years 
immediately prior to suoh letting.” ^ 
Section 8 deals with what is called the 
merger of ccmpancy right. It declares:— 
“(l) Whenever before or after tbe com¬ 
mencement of this Acb the entire interests 
of the landholder and the occupancy raiyat 
in aDy land in the holding have become 
united by transfer, eucces^ion or otherwise 
in the same person, such pereon shall have 
no right to hold the land as a rvy'A, but 
ehall b(Id it as a landholder; but nothing 
in this sub section shall prejudicially affect 
the rights of any third person.” 

And clause (3; provides:— 

“The merger of the cccupanoy right 
under ecb’secticss U) and (2) ehall not have 


the effect of converting raiyati land into 
private land.” 

Section 10, clause 1, declares that “all 
rights of occupancy shall be heritable, and 
shall be transfereabla by ' sale, gift' or 
otherwise”. 

Clause 2 provides' 
“If a raiyat dies intestate in respect of a 
right of occupancy and without leaving any 
heirs except the Grown, his right of oc¬ 
cupancy shall be extinguished, but the land 
iu respect of which he had such right of 
occupancy shall not cease to b* raiyati 
land.” ' 

Sec'ion 13 declares the right of the 
oioupancy raiyat to make improvemeoti of 
the land in his occupation or “in respect of 
his holding ” 

Coming now to section 6, clause (l), it 
runs thns: 1 

“(Subject to the provisions of this Act, 
every raxyit now iu possession or who shall 
bersaf<er be admitted by a landholder to 
possession of raiyati laud not being old 
waste sifuited io the estate of such land¬ 
holder, shill have a permanent right of 
oscapancy in his holding, but nothing 
contained in this sub section shall affeot 
aoy permanent right of occupancy that may 
have been acquired in land which was 
old waste before the commencement of this 
Act”. 

Chapter XII of the Act deals with 
the landlord’s private land. Section 181 
provider that nothing in the previous 

sections will confer a right of ooou- 

pancy in the landlord’s "private lands”, 

but that nothing in that section shall 
prevent a landholder from converting 

his private laud into raiyati land. Chap¬ 
ter XIV provides that no contract 
between the landlord and a raiyat ehall 
take away the right of an oocapandy 
raiyat or limit his right to use the laud As 
provided by law. , 

In deohrirg the rights of the ocsnpancy 
raiyats and emphas'zim? the distinction be¬ 
tween the landlord’s “private lands” add 
“the raiyati" landp, the new Act affiimed the old 
customary law that had always been reoognixad 
by the British Administration. Apart from 
robs relating to prooedare and the juris¬ 
diction of the Revenue Courip, it created 
one new right in order to settle the o>o 

etant disputes between landlords and tenant^ 
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which had been going on for nearly aoen» 
tnry; it gave occupancy rights to all raiyots 
in occupation of lands within an '‘estate” 
at the time of the passing of the Act. It 
also gave some security to non-occupancy 
raiyats in the enjoyment of their lands. In 
other reepectr, generally speaking, it declared 
and gave statutoiy recogoilion to existing 
rights and status. One important feature 
of the Act is worthy of note : it throws 
into relief the component parts which, from 
• immemorial timer, go to constitute a village; 
^ T8 ^% the lards in the direct tultivation of 
tbe proprietor (called by various names); 
second, lands occupied by tenants or raiyots, 
and third , old waste latda over which by 
cue13m the landlord possessed certain specific 
rights now ciystall.'zed in tbe Statute. These 
remarks do not apply lo raiyotwari tracts 
in tbe direst possession of Government 
which are let out to mirasidari or hereditary 
raiyatu for purposes of cultivation. 

The existence in a village of pannai lands, 
in which tbe tenant canro; acqaire occu¬ 
pancy rights except by contract, connote 
the existence of lands in which he can 
acquire such rights by prescription. 

Id the present case tbe grant itself 
does not convey in express terms tbe kudi - 
varam to the grantee. Nor does the term 
»nav», an Arabic word meaning “a reward,” 
give any indication of the intention of the 
donor, even if he had tbe right to b:s'ow 
it on the donee. Frima facie a Zemindar cr 
Poligar is a rent-receiver, or, to use the 
language of sect on 4 of Aci I of 1908, he has 
the right to collect the rent from his ten- 
ante. Frima facie, his light of direct pcs- 
seision of the land* is confined to his 
“private lauds” and the old was'e land; 
it does not expend (o “raiyati land.” 

Tbe place of the cultivating raiyuts in 
the agricultural eoonoray of Southern India 
is thu6 described in a ProieediDg of the 
Board of Revenue of Fort St. George 
(Madras), dated 5fch January 1818.* 

The universally distinguishing character, 
ac well as the chief privilege of this olass 
of people, is their exclusive right to the 
hereditary possession and usutraot of ths 
soil, so long as they render certain portion of 

the produce of the land, in kind or money, as 
public revena ; and whether rendered in aer* 
vice, in mopey , or in kind, and whether paid 
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to Rajahs, Jagirdars, Zemindars, Polygars, 
Motahdars, Shrofcriemdars, Inamdars or Gov¬ 
ernment officers, such as Tahsildars, 
Amildars, Ameens. or Tanadars, the pay. 
ments which have always been made 
by the raiyots are universally termed and 
considered the dues of the Government.” 

It has been nrgad on behalf of tbe plaint¬ 
iff that the onus wa9 wrongly placed upon 
him, and in support cf thie contention the 
judgments of this Board, in Suryanarayana 
v. Patanna (8) and in Vpadroshta Venkata 
fattrulu v. Bivi Seetharamudu (4) were relied 
upon. 

In the first case the grant appears to 
have bean made somewhere in the fourteenth 
century of the Christian era, and it was 
conclusively proved, on behalf of the plaint- 
iff in that suit, that he and his predecaSors 
had sino then been in actual occupation 
of the lands, extending over centuries; they 
had further producsd documents showing 
they had been actually cultivating the land. 
It was alse established from the inam 
Register that the grant no) only included 
the revenue but also the soil. The Munsif 
had found on these facts in favour of 1 the 
plaintiff, but his judgment was reversed by 
tbe District Judge, whose decree wa 9 affirmed 
on second appeal by the High Court. The 
Board upon a review of the facts established 
ia tbe case declared that it could not under 
the abjve circumstances b3 assumed that the 
grant was only a grant of the King’s share 
m the prodace of the soil, and did not in. 
elude tbe kudivaram. it was a presumption 

which was oertainly not warranted by the 
facts of the case. 

In the subsequent case of Upadrashtd Fen- 
kata ioattrulu v. Bivi Seetharamudu (4) it 
was again found upon the evidence that the 
grant included the kudivaram. Their Lord¬ 
ships say in their judgment delivered by 
Viscount Cave : — 

“There is not in ary of the documents 
above referred to any trace of a claim by any 


# Ms. copy of the India Office. 
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(3) 48 Ind.Cae. 089; -Jo I. A. 209; 41 M 1012. 9 * 

M. L. T. 30; 23 C. W. N. »7«, 9 L. \V. 126 29 0 T 
J. 353; 1 U. P. L. R. (P. C .) 11; 36 M. L. J 685* £ 
Bom. L. R. 647; (1919) M. W. N. 463 (P. C.) : 21 

(4) 61 Ind. Cas. 304; 40 I. A. 123- 43 M" »«. . 

L.J. 725, 37 M. L. J. 42, 21 *«.£“■ M 
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•person other than the inairdarto a permanent 
right of occupancy; and the fact that by the 
terms of the grant the grantee is desired to 
•nltivate the lands, and that he is referred 
to as residing in the village, tend to ehow 
that no snth right existed in any other per¬ 
son.And when the subsequent history of 

the estate acmes to be examined, it is found 
to he iir belly ii consistent with the existence 
of any tfeimahert osiupaney rights. Tenan. 
cies have been continually granted by the 
inamdors for short periods ard at variable 
rents. When tenamy lands were ecmpulsoiily 
acquired by Government and compensation 
was paid to the cgroharamd'ir, no claim to 
tompemation was put forward by the 
tenantr. In the year 1904 all the tenants 
formally relinquished their lands to the 
plaintiff and put them in his poisessicn, apd 
from Gat date UDtil tenancies were granted 
jn^tle year 1907 the properly remained 
vacant. 

In the view of those facts the Board 
overruled the objection that the Civil Cocit 
had ro joriediction to entertain tie mit, 
.and that order the, provisions cffccticn JS9 
of tie Act the Revenue Courts only had 
the power to deal with the matter. In 
dealitg with the judgments of the District 
Judge and cf the High Court, their Lord¬ 
ships ebeerved that the two Appellate Courts 
in India had acted oo a supposed pre¬ 
sumption of law that an inam grant of a 
'village, particularly if made to a Brahman, 
is prima facie a grant of the mehatam right 
only and does not include the hudivoram, and 
they pointed out that in the previous care, 
already referred to [Sut^ararayana v. I atatna 
(3).', it was held that no such presumption 

exists. And then they add 

“Each ease must, therefore, be considered 
on its own facts; and in order to ascertain 
the effect cf the gi8nt in the present case, 
iesort must be' Lad to the terms of the 
giant itself and to the whole circumstances 
as far as they can now be ascertained.” 

The question came up again for consider¬ 
ation before the Board in the sub>eqcei t case 
. of Seiuiotnom Aiycr v. V^otochola Qtundtn 
(2) to which reference has been made before. 
That was a suit fer ejectment by a rr.ircsidar 
against the tenants iD occupation of the lards 
ijn a villsg© granted to him maDy pears ago. 
As ilready observed, the miroiidar is himself 
js Ijpltivatirg raiyat, and the land which is 
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g.antfd to him is for purposes of cultivation 
in a raiyaiieari tract. The defer dan* s^cor tested 
the elaim for ejectmen 1 , and alleged that they 
possessed occupancy rights. A eotiaidersb'e 
body rf evidero* was produce on both sides. 
The District Munsif dismissed the suit, bold¬ 
ing that the defendants had established 
their prescriptive occupancy rights in 1 the 
lands in their occupation and uniter tbeir 
cnl'iv&tioD. The Munsif found that the 
plaintiff’s claim to eject the defendant’s from 
the lands in actnal cultivation was barred, 
bat decreed the claim in respect of the pasture 
land. The decree cf the Dis»rict Munsif 
was eet aside by the District Judge, as he 
considered the question for consideration in 
the case wa9 “wheiher the defendants baa 
shown that the plaintiff or his predecessor- 
ic-title had contracted the right of tenancy 
Bhccld be changed into a right of permaraut 
occupancy.” And his conolusion waB that 
“in those circumstances I think it clear that 
the defendants have not established aDy 
contract on the part of the plaintiff or his 
predecessor in title to convey to them a 
right cf permanent occupancy, ’ and he 
had accordingly decreed the plaintiff b 
claim for possessoin of tha suit Lnds. 
On the appeal of the defendant?, tub 
High Court iet apide the deoieion of the 
District Judge and remitted the case for a 
finding on the real point involved in the 
determination of the case. The learned Judies 
considered that the question which the Dis¬ 
trict Judge had to consider was whether on 
the admitted and undoubted facts of the 
c*ses, and the evidetca on both sides, tbs 
defendants held the lands in their possesaioto 
as tenants from year to year or as persons 
having a right of permanent occupancy. 
On the return of his finding the learned 
Judges of the High Court found that he 
had omitted to consider the question tbft 
he had been remitted to him. The follow¬ 
ing remarks are pertinent to the preiafi 

cafe. The learned Judges observed * 

“The District Judge in his order 

ting his findings had, notwithstanding 6 
caution given by tf e Hich Court, again asfiu 
med that the defendants’ original right was 
that of tenants from year to year, and tra * 
lay on them to prove an express or inip * 
contraot by which the right of tenancy 
year to year was changed into a rigu* ’ 
permanert occupancy.” 
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Withon^, however, remitting the matter 
for a proper finding, the High Court pro¬ 
ceeded thtm>elves to determine, upon tbe 
evidence on the record, the issue, To nee 
the words of Sir Lawrence Jenkins, who deliv* 
ered the jadgment of the Board:— 

If and so far as tuis was an iisne of 
fact—a point on whith it is n)t necessary to 
express a definite opinion in the circumstance* 
of this caie—the Court had power to deal 
with it under section 103 of the Civil Pro- 
oednre < ode, 1908." 

The conclusioa of the High Court was that 
the defendants had established oeeupmoy 
rights in the lmd they held; and this Board 
affirmed its deiree. 

y It will bi noticad hit neither in tbe ease of 
Suryanar >yana v. ^afawua(3)nor in Seturatnam 
Aiyir v. Venkatachala Gounden (2) is there a 
suggestion of a prpsamption in favour of tbe 
immdar or pattadar on tbe one side or of 
the raiyat on toe other. Jt was farther dis¬ 
tinctly point oat in Upadreshta Venkati Sas- 
trulu v. D vi '6f th'iuimudu (4; that — 

Each case mast, therefore, bs considered 
on its own fact»; and in order to ascertain 
the effect of the grant in the present ease 
(that is the ease with which the Board was 
dealing) resort mast be had to tbe terms of 
the grant itself and to the whole ciraamstances 
so far as they can now be ascertained.” 

A Full Bench of tbe Madias High Court, 
however, has in a recent case Muthu Goun - 
dan v. Verumal Iyen (5) held that underlying 
the exposition of their Lordships each an 
initial presumption is to be inferred. Their 
Lordships cannot help observing that in 
drawing this inference the learned Judges are 
clearly in error. Each case must be dealt 
with upon its own facts with special regard 
to the evidence and circumstances therein. 

When the entire evidence on both sides 
is ODce' before tbe Court the debate as to 
onus is purely academical. On this p>int 
they desire to associate themselves with the 
observation of the Board in Seturatnam Aiyar 
V. Venkatachala Gounden (2): ' The controversy 
had passed tbe stage at which discussion as 
to the burden of proof was pertinent; the 
relevant facts were before the Court, and all 
that remained for decision waa what infer¬ 
ence should be drawn from them.” 

(5) 63 Tnd.Caa. 700; 44 M. f>*“; 40 M. r„ J. 429; 

13 h- W. M3* (1921) M. W, N. 2u3; :’9 II, L. T. Jy8, 


Dealing now with the facts of the present 
case, there is first the grant in favour of the 
plaintiff-appellant, the terms of which have 
already been set out. It doea not in express 
terras grant to the inamaar both rights, 
meloaram and kudivaram. It speski of other 
villages held by the grantor whioh it might 
be inferred from the domment were occu¬ 
pied by tenants, nor doea it expressly say 
that only the meUaram right was granted to 
the donee. The defendants contended that 
they had been from time immemorial in 
possession c f their holdings. They alleged 
they had hesn transferring their holdings, 
whole or in part, from time to time ; that 
the lands had descended to their heirs in sac 
cession, and tbe descendants of the transferees 
were in posse s‘on ; that they had paititioned 
the holdings amongst themselves; that they 
had made improvements, sunk wells and 
ereoted buildings thereon for husbandry and 
dwelling purpose*, and have received aompen- 
sation «hen any portion of their holdings 
were tiken by Government for public pur¬ 
poses. Under these circumstances it became 

essential to have the evidence on both sides in 
support of the propositions they advanoed. 
and to draw therefrom tbe right inference. 
Both sides, as already stated, produced a 
volume of evidence. The District Munsif 
considered it m the moat exhaustive manner. 
He found that the village that had been 
granted to the plaintiff tnvered three clause 
of lande; one was in hie own posge89ion 

and .nltivation, another was waste or 
pastnrage, and the third was in the o.cupa- 
t.on of tenants. He fonnd also that the 
plaintiff had for a nnmber of years bsen 
fabricating evidense to defeat the rights of 
the tenants, and had in the course of the trial 
suppressed material evidence. He f n „„Y 

l^K' b .T. , i that thS defeDdants h »d folly estab’ 
lished their somentione that they had been 

in possession and occupation from W 

1829 , IW bal „ 

as occupancy rmyats, partitioning their hold 
logs traoeferring and mortgaging them wit 
the knowledge and atqnus.enca of the chink 
iff and his agents ; and that they had in f ' 
received sompeosa.tion for lands taken n I t ’ 
Government for part of their holding “hi!h 
had been acquired for pnblit purposes hV 
these facts and circomstances h* d* x r °. m 
inference that the defendant! WW T 
eatabl'sbod their Piossriptivo righfe of 
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pansy, and accordingly dismissed tbe suite by 
(he plaintiff. His conclusion amounts to 
this, that, assuming (hat the onus was 
on the defendants, they had fully discharg¬ 
ed it. 

The Officiating Judge, Mr. Thornton, on 
appeal was apparently bewildered by the 
volume of decided eases, often inconsistent 
with each other, of bis own High Court, and, 
therefore, unable to c^rne to a definite con¬ 
clusion cn the facts 8 8 established by evidence; 
he accordingly dealt with the appeals, 
principally on the ha?is of onus and presump¬ 
tion. 

A part of bis judgment in Suit No. 676 
(Appeal No. 139 of 1903), throws light on 
some of the salient facts of the cate: — 

“9. I do not think the mere circumstance 
that tbe plaintiff admittedly enjoys both 
varams in the whole of the wet lard, consider¬ 
ing the very small proportion this bears to 
land under coltivation in the village, is by 
any means a conclusive argument in his 
favour. A proprietor almost invariably has 
acme pannai land, and there iB no reaeon why 
in tbe case of the plaint village tbe wet land 
granted to the plaint mutt fihould not have 
been the Zemindar’s pannai at the lime 
of tbe grant. Tbe village consists of 255 
fount*#, of which 22 cauniei are peramboke 
arid 55 cauniee waste, and even including the 
land for which muchilikhs have been executed 
on the terms of a year to year tenancy, tte 
plaintiff is not shown to have both taram# 
in more than about 70 caxcniei of the cultiv¬ 
able lands. As the District Munsif points 
out, the plaintiff’s prcdectsror-in title cannct 
have obtained greater rights from the Zemin¬ 
dar in respect of tbe tenants who were 
in poseession at tbe time of the copper plate 
grant than he eDjoyed himself, and it is cot 
cuggeeted the Turayar Zemindar owned both 
torrims in other villages in bis «emm, nor 
is there anything to show that he was entitled 
to greater lights in the plaint village than 
in other villages. Nor can the existence of 
muchilikas fer about 16 cawntes, of which 4 
eatinies are deecribcd in the plaintiff’s adongal 
(Exhibit VII) as 1 inttam Soniham, offer any 
evidence as to plaintiff’s rights in other lands 
in tbe village. Tbe muchilikat , Exhibit N 
seriee, are almost all dated after 1893, and 
little value can attach to documents which 
came into existence kng after the)[dispute 
fcbeut occupancy light lad amen, 


“10. 1 do not think the defendants can 
properly be described as purakhudtt, as con¬ 
templated in Thiagara a v. Qiyana Sambandha 
Pandara Sannadhi (6), for both in tbe 
present case and in the connected case, 
with the exception of the tenant who cultivates 
the laud included in tbe registers of XJppilia- 
puram village, the tenants are all residents of 
the neighbouring village of Koppampatti, 
of which tbe plaint village is shown to 
form part in tbe Settlement Register 
of 1896 (Exhibit XXI). AgaiD, though 
tbe rates of rent may be higher in the 
plairt village than in neighbouring vil¬ 
lages now it is clear from Exhibit B 
(1)—the tram Register cf 1864—that 
tbe rates were 6xed at tbe average rate 
prevailing in tbe neighbouring village?, and 
I agree with tbe District Munsif in thinking 
plaintiff can derive but little support from 
Exhibit E. J. and H. Lastly, with regard to 
the land taken up by Government for tbe 
road; though the plaintiff received tbe full 
value of 96 hulls under Exhibit K, it is doubt¬ 
ful whether Exhibit K (1), which comprises 
the much large extent of 2 acres 78 hulit t 
relates to both varams. Tbe recital in the 
document ia that compensation is settled at 
R?, 109 on account of income and tirua lost 
to the plaintiff, and it is suggested by the 
ihintiff’s Vakil that the expression income 
and iirun should be construed to mean both 
tbe hvdivaram and melvaiam, .But I see no 
reason why Ibis should not have been more 
definitely expressed bad it bsen intended to 
award compensation for both r ararr.s^ and 
the expressions used may, as urged by the 
defendant’s Vakil, be construed with equal 
fairness to mean that compensation wes paid 
only for the melvaram, I do tot consider 
tbe plaintiff has established he is entitled to 
both i aramt in all the cultivated lands in the 
village, and as be has not proved what the 
terms of the tenancy are under which the 
defendants have cultivated the plaint land, 1 
dismissed the appeal with costs throughout.” 

In hie consideration of tbe muchilhas 
which he, differing frem the Mcneif, 
considered to be genuine, .he gave little 
attention to tbe reasons the lower Court 
had assigned for considering them to be 
fabricated. In these circumstances tbe High 

(6)?ll|M.77;4!Ind.Dee. (n.s) 54, 
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Ooart deemed it necessary to tall upon the 
Offioiating District Judge to record another 
finding on the evidence. The case had to> 
go back twice for the purpose, and in the 
result Mr. Thornton expressed himself nnable 
to come to any definite conclusion* The 
High Court were compelled to send down the 
oase aga'n, and it wes then taken up by the 
permanent incumbent, who came to a definite 
conclusion upon the evidence on the record, 
and that finding has been affirmed by the 
High Court. 

• The case has now been before three 
Ccurts in India, and all the Courts 
have come to the conclusion upon a full 
consideration of the evidence and all the 
circumstances that the plaintiff does not 
possess the kudivaram whioh he claimed 
against the defendant?, in respect of the 
lands in their occupation. The defendants 
have shown conclusively how they have been 
dealing with the property for at least a 
hundred years. They have also shown (and 
the Munsif has dealt with the subject 
most exhaustively) that they had received 
•ompensaticn from the Government for lands 
taken out of their holdings for public pur¬ 
poses. The plaintiff’s evidence has bean 
found to be mostly false or fabricated, In 
this view of the oass their Lordships do not 
consider it neoes9ary to express any opinion 
as- to whether Act I of 1908 applied to 
r'ghfcs in litigation at the time of the passing 
of the Act. The defendants clearly acquired 
their coaupanoy rights by prescription 
long before the Statute came into force. 

Under these oiroumstances their Lordships 
think that ‘he conclusion of the High Court 
is correct, and that these consolidated 
appeals should ba dismissed. In accordance 
with the terms under which special leave to 
appeal wai granted, the appellant will pay 
the respondents’ costs as between solicitor 
and elent. Their Lordships will, there¬ 
fore, humbly advise Hn Majesty accord- 

ipgly. 

N K. Appeal dismitsed. 

Solicitor for the Appellaat:—Mr, DouQlat 
Grant. 

Solicitors for the Respondents; —Messrs. 
Chapman Walker Shephard, 


OQDHJUDICIAL COMMISSIONER’S 

COURT. 

Pibst Civil Appeal No. 39 op 1920. 

November 29, 1921. 

Present: —Mr. Daniels, A, J. 0. and 

Mr. Lyle, A. J. 0, 

8aiyed MOHAMMAD HADI— 

Plaintiff—Appellant 

versus 

Musammat FARBATI and others— 
Defendants—Respondents. 

Hindu Law — Widow, assignee of — Accretions— 
Voidable transaction—Parties, position of. 

The position of an assignee of a Hindu widow 
in possession of the estate of her deoeased husband 
is the same as that of the widow, so that 1 where 
he omits to recover any sums due to the estate 
during the lifetime of the widow, they become an 
accretion to the estate and the right to recover them 
passes to the reversioners. [p. 651, col. 1.] ... 

Isri Dutt Koer v. Hansbutti Koerain, 10 C. 324 at p. 
336; 10 I. A. 160:18 C. L. R. 418; 7Ind. Jur. 667; 4 Sar, 
P. C. J. 469; 6 Ind. Dec. (n. s.) 217 (P. C), followed. 

A voidable transaction is good as against third 
parties till it is set aside but as regards the person 
who has the right to avoid it, it is in a state of 
suspense until the option is exercised. If he avoids 
it, it is treated, as against him, as void from the 
outset. L p. 651, col. lj 

Apptal against a decree of the Subordinate 
Jndse, Hardoi, dated the 31st Marth 1920. 

Mr. Niamat Ullah, iot the Appellant. 

Messrs. A. P. Sen and B, K. Qhoth, for the 
Respondents, 

JUDGMENT.—This is a cross-appeal by tha 
plaintiff, Saiyed Mohammad Hadi, against the 
same judgment which was the subject of 
Appeal No. 34 of 1920 [Parbati v. Mohammad 
Hadi (i)J already decided byus. The following 
pedigree will serve to elucidate the facts 

SHEO SAHAI 

^ _ __J_^ 

First wife=Jamnadhar=Jiusawma< Gangadhar 

(died 16th Mukta, (died 3rd July 
July 1894) (died 2tth 1909). * 

February 

1910). 

Musammat Ladli, 

(died childless, 16th 
April 1918;. 

Dharnidhar—Parbati, 

(died 2nd defendant No 1 * 

August 1893;. (now dead). 

Musammat Chamcli, (respondent No. I) 

Shiam Bihari, (respondent No. 2.) 

The facta have been stated in our : n d* 
ment in Appeal No. 34 of 1920 [ P< rhotiy 

(!) 68 Ind. Cas. 534; 9 0. L. J. 304, 
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Mohammad Eadi (l)]. It will ' b 3 suffi. 
cieDt to 88y here that the suit was one for 
prtsession cf property of which Musammat 
Paibati, (he principal defendant in the 
Court below, claimed to be in mortgagee 
possession as beir of her husband, Dbarni- 
dhar. .Musammat Parbati died after the 
decision of the snifc and is now represented 
ty her daughter and daughters an. The 
property was origirally mortgaged in favour 
of Dharnidbar by tie plaintiff’* f*tber, 
Ttl.b Ali. He ha* obtained a release of 
the mortgagee lights from fcbe revereioners 
of Jamnadhar, father of Dhsrnidhar, and 
claims to be entitled as full owner. It has 
been fonnd by the Oouit below, and the 
finding bas been affirmed ly ua in Appeal 
No, 34 of 1920 iFaibati v. Mohammad 
Eadi (1)1, that the mortgaged property 
was the joint family properly of Dbarnidhar 
and Jamnadhar, that after Dharnidhar’c 
death, Jamnadhar became fnll owner of it by 
right of survivorship, that Musammat Mukta, 
widow of Jamnadhar, succeeded to the prop* 
erty as a Hindu widow on the death of 
the latter, that ebe relinquished ter rights 
by a deed in favour of Musammit Parbati* 
and that the latter was in possession 
of the property in virtue of this relin¬ 
quishment until Musammat Mnkla's death 
in 1910. On Musammat Mukta’s death 
Mutamvlat Ladli, daughter of Jamnadhar, 
became entitled to the property. She, how. 
ever, made do attempt to claim it np to the 
time of her death cn 15th Apiil 1918. It 
was only on this event that the present tevtr- 
siontrs became entitled. The deed by wh ch 
they reba ed their right® in favoar of the 
plaintiff was executed on Uth Januaiy 191y. 
The learned fcubordiuate Judge has decreed 
the plaint,fl’s olaim subject to payment to 
the defendant of a sum cf Rs. 5,425 consist* 
ing of Government Revenue paid by 
Musammat Parbati from 3.d September 
1894, the date of the deed of release execut¬ 
ed by Musammat Mukta, down to the date 
of recovery of poeeession by the plaintiff. It 
is this part of the decree which the plain iff 
contia's in appeal. He alio contests the 
rejeitim of his olaim fer mesne profits. 
He claimed mesne profits only ftom the death 
of Musammat Ladl : , the amount claimed being 
the email sum of Rs. 200. 

The learned Subordinate Judge bas con 
nidered separately ; 



(a) the period from the dead ofreleais 
executed by MwammU Mukta down to her 
death in 1910, and 

the period from Musammat MnktaV 
death to the date of the recovery of poeseBsiorir 
by the plaintiff, ' / 1 

> Ab regards period (a), he bolds that 
Musammat Parbati was in lawful possession 
as mortgagee anderthe deed of relinquishment 
and, therefore, entitled to claim all Amounts 
paid a<» roverne as salvage payment* under 
section 72 of the Transfer of Property Act; 
As regards period (5), the theory on which 
be proceeds is that a transfer by a Hindu 
widow is only voidable and not v-^id and, 
therefore, the defendant was holding, as 
the Subordinate Judge puts ' it, “under 
a qualified title ” Until actual’y turned 
out by the plaintiff. It may be noted here 
that these amounts were ndt claimed by the 
defendant in her pleading* under section 72 
of the Transfer of Property Act but 
the terms of the mortgage-deed. • At the 
time of the execution of the original mort¬ 
gage- no rf v^rue was assessed on the land. 
The deeds provided that if revenue should 
be assessed in future the mortgagor would pay 
it and would not be entitled to redeem with- 
cut ao paying it. It has been contended that 
this amount was not made a charge on the 
property but having regard to the condition 
that the mortgagor should not be entitled 
to redeem tbe property without paying this 
& mount, we have no doubt that it was the 
intention of tbe parties that it should be a 
charge.- 11 ' 

• Tbe learned Subordinate Judge has fallen 
into several errors in dealing with this’-* part 
of the core. In the first * Musammat 

Paibati cannot claim this amount of Ra. IOO 
apart from tie r.pec>al stipulation in tbe 
mortgage-deed. She was in possession ‘Of 
tbe property aDd tbe er j^yment of its pro6ts. 
She was tbe perron primarily responsible for 
payment of the revenue under seotion (c) 
of tbe Transfer of Property Act. She can 
have no more olaim to appropriate tbe income 
without paying tbe revenue than can any 
other mortgagee in possession. 

' Musammat Parbati is, therefore, thrown 
back on tbe special stipulation in tbemorfgeg*' 
deed. According to that stipulation tbe mly 
person who can recover the amount is the 
mortgage?. But Musammat Parbati was no 
longer the mortgages when the suit wa* 
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brought. 8he ceased to be each at latest 
when if usimmat Ladli died. While she was 
in lawful poesaision as mortgagee holding 
the estate of Musimmat Makta she might 
have recovered it. Ae ahe did not do so, the 
amqupt becomes an aco efcion to tVe estate 
and the pght to recover it passed to the 
reversioners along with the right to reciver 
the mortgage money onder the principle laid 
downiby the P-ivy Council in Isri DuU^Koer 

Har.sbutti Kcerain (2). 

.^he principle lail down by the Sibordi- 
nite Jadgp in dealing with period (6) is 
also erroneoaa. A voidable traupaiHoa ie 
good as against third parties till it is set 
a^ide bat as regirds the p-r«on who has a 
right to a?oii i‘, it is ia a stite of eu manse 
nntil sash party exeroie-s his ootion, If he 
^ p it is treated as void .from the 
outset as against him. It is on this principle 
that mesne prrfife are always allowed in a 
suit by the reversioaers to raover property, 
from a transferee from a Hindu widow after 
her death. That mesne prsfits can ba 
claimed in each a ca c e wis decided by the 
Privy C >uneil in Bhig'eat D'yil Singh v, 
Debi Dayil Salu (3). Whether the plaint- 
iff can claim mesne profits for ths period 
between Musammat Ladl’s death , and the 
deed of release in bis favour depends oa the 
terms of that- deed. The deed in this 
case gave him the right to recover them. 

... For these reasons we allow the appeal 
and modify the decree of the Ooart below 
by giving the plaintiff an unconditional 
decree for possarsion together with me me 
profits to the. amount claimed with fall casts 
in both Courts. 

n.h. 

Appeal allowed. 

<2) 10 C. 324 at p. 335; 10 I. A. 150; 13 G L. 8. 
41S| 7 Ind Jar. 557; 4 Sar. P. C. J. 459; 5 lad. Doc. 
(N t ) 2»7 iP, 0.). 

(3) 35 0. 420: 10 Bora. L. 8. 231; 12 C. W.N. 331; 7 
C.L. J. 315. 6 A. L. J. 134; 18 M. L. J. 10>, 3 41. L. 
T. 344; 14 Bur. L. 8 49-35 I. A. 48 (P. 0.). 
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LAHORE HJGH COURT. ( i>rtlf - 
Siookd Civil Avpixl No. 957 of i&’il* 

March 31, 1922. 

Present:— Mr. Justice Broadway and 
,v Mr. Justice Abdal Q*dir, r 5 
GURDIT SINGH and others—Dfimdants 

1 L 1 ' 'lJu 

—Appellant*. 

, ■ versus , ,. 

Musammat ISH^R KUAfy— 

Rbspocdiut. ” ' 

r Custom — Succession—Self-acquired property — Son*' 
less proprietor—Daughter whether excluded by collator'* ' 
als — Gril Jafci of Amritsar District— Riwaj-i-ath of 
1866, how far evidence of custom,—Property originally • 
ancestral, purchase of, by collateral—Legal inferences 
from facts, if may be examined in second appeal. 


I 


Where property, originally ancestral, is acquired 
by a collateral, other than, by decoent or through 
relationship to a common ancestor^ it loses its 
ancestral oharaoter in the hands of the' collateral.' 
[p. 652, col. 1.] 

Among Gill Jatsot the Amritsar District daughters 
are not exoluded by collaterals from succeeding to 
the . self-acquired property of a soilless proprietor. 

[p. 552,ool. 2.] 

, Ordinarily, daughters exclude collated in aucces- 
sion to self.aoquired property, the onus of proving 
a custom opposed to the general custom is, therefore,, 
on the collaterals, [p. SS^.eol. 2j 

The value of the Riwaj.i-am p( 1565 is considerably 
minimised bv the fact that it did not lay down what 
the custom was but what the compilers thought' iff 
to be. [p 652, col. 2,] • , • 

Dial Singh v Dewa Singh, 5 P. 8. 1885, relied upon. 

Legal inferences drawn from faots may be examin¬ 
ed in second appeal [p. 662, coi. 1.] 

Ramgopnl v. Shamsghatonl 2 ) O. 93 (P. C )r 
19 I. A. 228; 6 Sar. P. 0. J. 247; 17 Ind. Jur. 38; 10 
Ind. Deo. <n. a.) b8, followed, 

8e«oad appeal from a desree of the 
Additional District Judge, Amritsar at Gur- 
daapur, dated the 20*h November 19^7 
affirming that of the Subordinate Judge,* 

Second Claes, Amritsar, dated the 16th No¬ 
vember 1916. 

Dr. Qohal Ohand Narang , for the Appel, 
lante. 

Tirath Ram, for the Respondent. 

JUDGMENT.—The plaintiff in this ease 
is one Miwammaf Ishar Kaur, the daughter 
of Santa Singh. She sued the collateral* of 
her father in the sixth degree for posses¬ 
sion of the estate left by her father who 
died on the 24th April 1915. The Trial 
Court found that half of the property left 
by Santa Singh was aniestral and half was 
self.aoquired. Ik was also found that aosord* 
mg to the snetom by whish the parties, who 
are Gill Jats cf the Amritsar Distriot, are 
bound, the daughter exoluded the follatei?*!* 
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io succession. to (be self acquired property 
but was in her (urn excluded by the 
collaterals qua the ancestral property o! 
Santa Singh. The. collaterals ap pel led 
against the decision and the learned 
District Judge dismissed their appeal, 
agreeing with the Trial Oonrt both as to the 
nature of the. property left by Santa Singh 
and aa to the stiaiom by whitb the parties 
were bound. The leainad Distrist Judge, 
however, granted a certificate under section 
4ti (3) of the Pan jab Courts A at., 19 4, on 
the question of custom. Armed with this 
certificate, the collaterals have some up to 
this Court in recond appeal, and on their 
behalf we hare beard Dr. Qokal Ohand 
Narang while Mr. Tiratb Ram has aidiesscd 
us on behalf of the respond^nt, Musimmat 
Isbar Kaur, 

The first point for de ermination is whe¬ 
ther the land left by Santa Singh was 
ausCBtral or solf-acquired. It has been 
urged that the finding of the Courts below 
on this question is one of fast which cannot 
be examined in second appeal. Dr, Narang, 
however, contended that he was not a'tack¬ 
ing the finding of fact arrived at but the 
inferences drawn from that finding by the 
lower Appellate Court. Bam^opal v. Shams*, 
khaton (1) is an authority for the proposi¬ 
tion that legal inferences dravn from fasts 
may be examined in cecond appeal. In the 
present case, however, we are unable to see 
any'reason for thinking that the Courts 
below have drawn any unwarranted inferences. 
It appears that in 18t>5 Nidhan Singh, the 
father of Santa Singb, and Garda Singh, 
his tecond cousin, were in possession of all 
the* property, with which we are at present 
concerned, in equal shares. On the 31st 
May lb81, Ganda Singh sold his half share 
to Santa Singb, who was then a minor, for 
Rs. 449. The Courts below have held that 
Santa bingh having acquired this land, other 
than by descent or thiongh his relationship 
to the common ancestor, it must be regard¬ 
ed as Lis self-acquisi'ion and that although 
the property was ancestral originally, on 
coming into Santa Singh’s hands it lost its 
ausettral character. Dr. Narang has drawn 
our attention to Taj itiuhammad v, Islam (2) 

(1) 20 0. 03 (P. C.): 19 I. A. 228; 0 Sar. P. C. J. 
247; 17 lad. Jar. 3S; lO Ind. Deo. (N. !*.) 03. 

(2) 21 lad. Cas. 031; tf»4ST. L*. B, !9l3; 95 P, U, 
ty'lty 230 P. W. U. 1918. 


and other rulings whioh, however, we need 
not discus*, in our opinion, the' conclu¬ 
sion arrived at by the Courts bolow- it ' 
warranted and we are uuablfc to say that it 
ii in any way erroneous. We boll, there¬ 
fore, that the view taken by the Goorts * 
below as to the character of the laud is 
correct. 

There remains the question of oistom. 
On this point Art. 23 of RittiganYDigeit ‘ 
lays down that, acoording to the general 7 
eastern of the Provinoe, a daughter excludes 
collaterals in succession to self-acquired prop*' 
erty. It would, therefore, be inoumbenft 
on the collateral* to prove a cocfcom opposed 
to this geuiral custom. In order to do this 
they bavs refer rid to the riwaj-vam of the 

Settlement of 1865 in which it was stated 

* • 

that a proprietor could not make a gift* of 
even his self-acquired property to his daugh¬ 
ter. Our attention was a bo drawn to the 
evidence of a cartaia number of witnesses' 1 2 
Who have stated that in this village daughters- 
do not succeed lo self-acquired property. Dr. 
Nararg contended that an ent»y in the; 
ntfj -i-um was prima facie evidence of a 
custom and referred to Peg v. Allah Ditto 
(3). The valuo of the n'tra; t-am of i'65* 
as a piece of evidence, however, ic consider¬ 
ably minimised by the fact that in Dill Singh 
v. Dewa Stnoh (4) in referring to this vary 
riteaj i-am it was said that io did not lay'* 
down what the custom was but what* the 
compilers thought it ought to b9. Again, 
we find that in (be Settlement of 1914, when 
a new niraj i am was compiled, it is stated 
that a gift to a daughter can be made* of 
ancestral or eel-acquire! property to t 
certain extent— vide answer to Q lestion- lf7, 

In these circumstances, we are of opinion 
that the collaterals have failed to prove a 
custom by which they exclude danghtersJrom, 
succeeding to the self-acquired property of a 
lonless proprietor. We accordingly dismiss 
this appeal with costs. 1 

R. *. 

Appeal dumi'se i. 

13) 88 Ind. Cas. 854; 45 P. R. 1917; 13 P. W. R- 
1917; 21 M. L. T. 310, 32 M. L. J. 6)5; 19 Bom. L. R. 
888, 16 A. L. J. 625; 21 0. W. N. 812; 44 0. 741; 2d 0. 

L. J. 176; 441. A. 89 V P. C.). 

(4) 5 P. R. 1886. 
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“ OUDR JUDICIAL COMMISSIONER’S 

COURT. 

MiioiLLiRioui Civil Appkil No. 19 op 1922, 

' May 11, 1922. 

Present Mr. Ash worth, J, 0. 

• Musammat GANG A JALI— Applicant — 

Appellant 

versus 

Thi pirson op DIP NARAIN— Oppositi 

' Pi BIT —RlP FOND ENT. 

Guardian and ward —■ Court’s duty — Minor's welfare . 

In matters of guardianship the main question 
for a Court is the welfare of the child and it 
need not assign the personal guardianship of the 
child to a person merely because, in other respects; 
he has the best title to be guardian. 

. Appeal agaiDst an order of the District 
Judge, Gonda, dated 23rd February 1922. 

Mr. Ali Mohammndy for the Appellant. 

Mr, 8. N. Bov, for the Respondent. 
JUDGMENT.—This is an appeal against an 
order of the Distriet Judge of Gonda direct¬ 
ing that Dip Narain, a minor son of Kamta 
Prasad, aged 27 months, shall be subjeofc to 
the guardianship of Ramphal, the father by 
adoption. The adoption is admitted bat it 
is urged by the appellant that the only 
thing that should be considered by this Court 
is the real welfare of the child which, it is 
maintained, will be best attained by leaving 
him in the charge of his mother. There 
can ba no question of the correctnass of the 
proposition of law that the main question 
for the Court in matters of guardianship is 
the welfare of the ohild and that the Court 
need not assign the personal guardianship of 
the child to the person who in other respect) 
has the best title to be guardian. On behalf 
of the respondent it is urged that the resi¬ 
dence of a minor with the adoptive parents 
wa9 a part of the- consideration for their 
adoption of a son, and that unless serious 
ill-treatment or incompetency on their part 
is proved, they are the proper guardians. 
Relianoa is placed on Lahshmibii v. Shiiihar 
Vasudeo Takle (0, whioh ruling was followed 
by this Court in Select Cases of the Judicial 
Commissioner’s Court, Basanta v. Babuji 
(2J. No ill treatment has been proved or 
alleged before this Court. Moreover, the 
facts of the ca»e preclude the iirgument, it 
seems to me, that the minor will be better off 


(I) 3 B. 1; 2 Ind. Dec. (n. i) 1. 

12) 9fl.CM.2i7, 


with the mother. It appears that, after the 
adoption had taken place and ths ohild had 
gens to the adoptive father, the mother of the 
ohild in the course of being pregnant with a 
second ohild became strongly desirous of 
having her child back. With this object in 
view the real parents filed a criminal appli¬ 
cation under sec! ion 100, Criminal Prooednre 
Code, for restoration of the child. An agree¬ 
ment was entered into that, eo long as tie 
natural mother remained pregnant, she 
shtu'd be allowed to have the child for 
15 days in each month while the adoptive 
father wculd have it for the other half 
of the month. The adoptive father allowed 
the child to go after retaining him for 
15 days to the real parents but they refused 
to abide by their part of the bargain and 
send him back. Consequently, the present 
application became necessary. In these 
circamstaros, it does not lie in the month of 
the natural parents to say that the child is not 
well looked after. The fact that the mother 
wants the child is no reason for allowing 
the request. The natural parents should 
have thought of this before agreeing to the 
adoption. I see no reason to interfere with 
the order of the District Judge and dismiss 
this appeal with costs, 

N. K. 

Appeal dismissed. 


• LAHORE HIGH COURT. 

Sicond Civil Appfal No. 2173 of 1917, 

February 22, 1922. 

Present •—Mr. Justice Le-Rossignol 
and Mr. Justice Abdul Qadir. 

SHADI—Plaintiff—Appillant 

tersus 

Musammat JEONI and otmrc—Defendants 

—Rcspondintc, 

Custom — Widow—Partition. 




. • , 07 / J ugiicuiuurai custom and 

having only a hfe-estate in the land left by her hus 
band is entitled to claim partition in cases^n which 

she cannot secure the full enjoyment of her rights 
otherwise, [p. 65*, col. 2 .] =* Qla 

. p r ^ » r v - yrr? Rahia > 41 ind -47a, 

4 P R. 1917 Rev .5 1 p, W. R. 1917 Rev, referred to 
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Second appeal from a deiree of the 
District Judge, Jnllundur, dated the 25th 
June 1-917, affirming that of the 8ubordi- 
rate Judge, Firs Class, Julluodar, dated the 

16th January 1917. 

Mr. Kanwar Xlarain, for the Appellant. 
JUDGMENT.—The sole question in this 
eecond appeal ie whether a widow govern-, 
ed by . agricultural custom and having 
only a life-estate in the land left • by her 
husband is entitled to elaim partition under 

any,circa instances ? 

• In this case one Shadi sued Musammat 
Jeoni, widow of his brother, for a declara¬ 
tion that on account of unebastity she was 
not entitled to hold ber deceasad husband’s 
property and that, in any case, she was 
not entitled to obtain her share cf . the 
joint holding by partition. The Trial Oonrt 
found that no unchastity was proved and 
decided the case against the plaintiff on 
ihat point. With regard to. the widow’s 
right to aek for partition, the decision 
vras in favour of the widow on the author 
ity of Bhag Bhori v. TFosir Rhm (1). The 
plaintiff appealed and his appeal was 
rejected by the learned District Judge 
who agreed with the Court of first instance 
on both the above points. It was contend- 
ed before him that the oduc of proving 
that-a widow has by custom a right to 
•laim partition tboUld have been liid on 
the widow and was wiongiy plated on 
the plaintiff and a reference vas made 
to a decision cf the Punjab Chief Court, 
lauhotam v. Baj Veti *2), where it is laid 
down that in a suit in which a widow 
claims partition, and the parties are govern- 
ed by custom, the onus lies on the widow 
of proving that she can claim partition. 
The plaintiff has now come np to this 
Court on leoond appeal through Mr. 
Kanwar Narain who advances the same 

•ontention before ns. ...... 

We think there is no force in this 
apeeal. In (he 6rct place, it may be 
pointed ont that Par that am v. Raj Den 
(2) cannot help the appellant, beoauee it 
relates to a case in which the suit claim¬ 
ing partition was brought by a widow. 


(1) 14 Ind. Cas. 45; 70 P. B. 1812l 

19 (2) 19 4 Ind. I Oas. 702; 219 P. L. H. 1913; J29 P. W, 
R t 1913. 


Wbftt happened here was that the widow 
applied to the Revenue Authorities for 
partition and it is her bu-band’s. brother,, 
the present plaintiff-appellant, who was 
referred to a civil soil Moreover, Jn the 
case before tp, the riwajsi-am^ ofv.fcbe 
J 4 ullaodur Di«triot, to which the parties 
belong, is in favour of the defeodant, and 
in view of that the Trial Court was per¬ 
fectly justified in placing the ocui on the 
plaintiff to prove that the widow «was not 
entitled to cbLin pariition. The n waj* 
i-am clearly states that a widow can get, 
her husband’s chare in a joiot esseta par¬ 
titioned. ’ ii' ti 

Section 111 of the L%nd Revenm Act 
makes it char that the widiw, as a 
joint owner of the hrd (though po*ae*s*d" p 
of limited' 'Ownership rights) is entitled 
to applr'for parti-ion. 1 This prioetfple^is 
reo gnised in Abd*l Qadir v. iftisummai 
Bahia (S) by the learned Financial Coin-' 
missiocer who baa held that a widow has 
a locus standi under section lll^of tho 
Punjab Land Revenue Act to* apply for 
partition, He, no doub^, favours the view 
that under -Custoroaiy Law ordinarily a' 
widow wi uld not be entitled to get jar* 
fc’tion because of the limited nature \ of- 
her estate, but a nfeienoe to paragraphs 
15 vf Ratiigao’s Digest of Customary Law- 
shows (bat she may at times obtain a 
eeyarat on of the share to sreu’e ber ft 
full participation of the profile in casei in 1 - 
which she 'cmntt se*ure the full en^ 
joyment of her rights otherwise. This is 
exactly what it appears that she desired 
in this paitiiuhr caaf, when she applied 
for pariition. As stated by the Trial Court 
the object of her fauitnnd’s brother 
seems to be to keep her cut of her due share 
of produce. Under these circumstances 
we think that the plaintiff's suit has been 
rightly dismissed by both the Courts be* 
low, and, agreeing with them we dismiss 
this appeal with costs. 

H. H. ' , 

T ‘-Appeal dismtikd, 

(8) 41 Ind. Cac. 473; 4 P. B. 1917 Hev.» 1 P. W. *• 
1917 Bev. ' 
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£ OUDH JUDICIAL COMMISSIONER’S 

COURT. 

( Sccoxd Civil Appeal No. 23 op 1922. 

«••••' Ma> 8, 1922. 

i Present '.—Syed Wazir Hasan, A. J. C. 

bijai Bahadur singh and another- 

if Plaintiffs — Afpellante 

i ■ term ; f 

r MATHURA SINGH and another— 
t Defendant*—Respondents. 

. Bindffi Law—Will in favour of wife, devising milkiat 
of property-Absolute estate—' ‘Malik,’ meaning of— 
Custom—Exclusion of daughters, whether amounts to 
their exclusion from mother's grmaternal grandmother’s 
property—Strict proof of oustom necessary. 

, Where a Hindu makes a Will in favour of his wife 
wherein it is stated that she is the malik of the 
property devised and has interest of milkiat in the 
same, she acquires an absolute estate in such prop, 
erfcy under the Will, [p 636, ool. 2 .] 

The word “malik" is not a term of art, it does not 
fiecessarily define the quality of the estate taken 
hut the ownership of whatever that estate may be. 
tpk 666, col. i.] 

Bhaidas Shivdas v. Bai Gulab, 65 Ind. Cas. 974; 26 
0. W. N. 12* H W. 4 2 ; 20 A L J. 2 9; 42 M. L. 
<0*5; 49 I. A. 1; 35 C. L J. 314; 24 Bom. L. E. 651; 
41 B.-153 <P. C. 1 , followed 
8a8iman Chowdhurain v. Shib Narayan Chowdhury, 
66 Ind. ( as. 9<; 26 C. W. N. 425; 15 L. W.43* 4>i 
M. L. J. 4^2; 3n M. L T. 2*2; 20 A. L. J. 362; 35 C. 
L J. 4>7: 24 Bom L. R. 576; 49 I. A. 25; (1922; M. 
’W, N, 368 P, 0 i, referred to. 

The existence of a custom of the exclusion of 
daughters and their issue from inheriting their father’s 
or maternal grandfather's property, as the case may 
be, does not lead to a necessary inference of the 
exclusion of the same from their mother’s or maternal 
grandmother’s property, without strict proof ot such 
a custom, [p 5 f, col. .] 

tiij Indar Bahadur Singh v, Ranee Janki Koer, 6 I, 
A. I; I Q. L. R. 318 3 Sar, P. U. J. '/63 ; Bald 148; 3 
Suth. P. 0. J, 4,74; Rafiquo & Jackson's P. r, No. 48 
(P. i).l and Badri Naratn Singh v. Thakurain Hamarn 
Kuar, 40 ind. Uas. 556; 4 0. L. J. 238 at p. 239, re. 
ferred to. 

Appeal from a desree of the District 
Judge, Fyzabad, dated the I8ih October J92i, 
modifyirg ihat of fcbe Subordinate Judge, 
SultaDpur, dated 17th Marsh 1920, 

Mr. Ali Mohammad, for the Appellants. 

Mr. Adiiya fratad, for Respondent! 

N r B , 13, 

JUDGMENT.—The f».t« are few and 

simple. The property in suit belonged to cne 
Kalka Singh, a memier of the Booh Sultan 
clan, mostly to be found in the District of 
Saltanpar in the Provinse of Oadh. He 
died many years ago and the exact date of 
his demise is not known. He sussesJed 


by bis widow, Mutammai \ Hansa Kumwei*, in 
virtue of a Will of the 1.5th August It 82, 
whish Kalka Siogb had executed in her • 
favour. On the death of Musimmat Hansa 
Kunwar, the property oame into the posses* > 
eion of Mathura Singh and Kalu Singh,', 
sons of Mueammat Jadunath Kunwar, one of 
the daughters of Kalka Singh, and of Musam- 
mat t artaji, who is the widow of Hanuman 
Bakhsh Singh, deceased, who was the son of 
another daoghter, Musammat Nawela. of 
Kalka Singh. Mathura SiDgh, Kalu 8ingh 
aDd Mtmmmat Stria ji are the thief defendants 
in the suit. The plaintiffs>arpe)lants are 
i he reverkioneis of Kalka S ngh. The other 
defendants ii the sa<e are traneferees of 
certain portions of the property in suit from 
Musammat Hansa Kunwar. 

Tde ta f e of the plaintiffs as presented 
before the lower Courts was that the Will 

of the 15th August 1832 conferred no more 

than a Hindu widow’s estate on Musammat 
Han*a Kunwar a D d that the isfue of dau¬ 
ghters are excluded from inheriting Kalka 
Singh’s property because of a custom of 
exclusion of such persons from such property 
obtaining in fcbe Han of Bhole Sultan, 
The detense was that the Will son ferred an 
abro’ute estate on Musammat Hansa Kunwar 
and that, com equently, the property whish 
was devised to her by the Will besaue her 
slrtdhan property and forther that tbeie was 
no euitom io tbe tribe of Boole Sultan which 
had tbe effesfc rf exsluding the daughters 
and tbeir issue f/om mberitiog their mother 
or grandmother’s property as the ease may 
be. Thetwoponts whi # h arose out of tbe 
parties’ case as stated above have been decid¬ 
ed by both the lower Courts against the 
plaintiffs eppellants and in favour of the 
defendant respondents. 


mo learnea rieader 
who appeared to support the appeal before 

me, d.d not address any argument and 
aectpted the finding of the Courts below 
The language of the Will in question leaves 
no room for doubt that Kalka Singh intended 
to confer an absolute estate on Musammat 
Hansa Kanwar. The material words used 
therein for the p.rposa of indicting ths 
nature of the estate devised to Musammat 
Hansa Kaowar are that she was “maJiV’of thu 
property devised and that she had theintere.it 

° , 7 U ' a ! n ,nar e«>ntdeoiswa 

of their Lordships of the Privy Oonn<ril in 
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the oase of Bhaidas Shivdn y. Bai Guhb (l) 
L )rd Butkmaster said with regard to the word 
Malik :—“ It is not that the word is a term 
of art, it doss not nec3S3arily defiae the 
quality of' the estate taken but the owner 
ship of whatever that estate may be; and 
in the context of the present Will their 
Lordships think that the estate was abwtate.” 
In the setting in which the words quoted 
above appear in the Will before me I have 
no doubt that they indicate that the nature 
of the estate devised was an abiolate one. 
In another decision of the same Tribunal 
of a date later than the one jost referred to 
all the preoedente bearing on the interpreta¬ 
tion of those words have been considered 
by Sir John Edge in his jadgment in the 
ease of Sostman Ohotrdhurain v. Shib liarayan 
Ohowdhury (2). I hold, therefore, in agree¬ 
ment with the Courts below that Mutammat 
flansa Kunwar acquired an absolute estate 
in the property in suit under the Will of 
her husband dated the 15th August 1882. 

On tfceseiond poin f , the Courts below have 
held that the custom of exclusion of daughters 
and their issue from the patrimony of their 
father is established as existing in the 
Bbole Sultan elan, but that n? custom of 
the exolo6ion of them is proved to be 
prevalent in the svme clan as regards the 
separate property of the mother. The 
learned Pleader argued chiefly with reference 
to the evidence in the oase that the custom 
of the exclusion of daughters and their 
is»u9 from inheriting their father or maternal 
grandfather’s property, as the case may be, 
leads to a Decenary inference of the exclu¬ 
sion of the same from their mother cr 
maternal grandmother’s property. I am 
not prepared to accept this reasoning as an 
adequate substitute for afciicfc proof of the 
•attorn inqnestion. The view which I take 
is supported by the observation of Sir 
Barnes Ptaioik in the jadgment of the 
Privy Council in B*ij Indar Bahadur Singh 
v. Ranee Janki Host (3). His Lordship is 

(U 65 Ind. Cas. 974; 26 C. W, N. 129; 15 L. W. 
4*.2 t 20 A. L. J. 289; 42 M. L. J. 3«5; 49 I. A. I; 35 C. 

L. J. 314; 24 Bom. L R.65I;46B 1&3 (P. C.). 

.2) 66 Ind. Cas. 193; 26 C. W. N. 425; 16 L. W 
434; *2 M. U 492; 0 L. T. 24?; 20 A. L. J. 362 
35 0. 1 . J, 427- 24 Loin. L. R 676; 49 I. A. 26; (1922) 

M. W. N. 36S 1*. C.). 

*8) 5 1. A. 1 C. L. R. 318; 3 Sar. P. C. J. 763 
Bald. 143; 3 Sutli. P 0 . J. 474; Rafique A Jaokson’s P 
48 (P. C.). 


reported to have laid as folio we;— ,r Tbe 
Jndioial Commissioner, however, was of 
opinion that the plaintiff had failed to prove 
the special usage and custom which he had set 
up, and that there was no sufficient evidence 
to warrant the Courts excluding daughters 
from the suceession. Their Lordships concur 
in that view, and are of opinion that there 
was no sufficient evidence to prove the 
custom set up. Beyond all doubt there 
was no such custom proved as regards the 
separate or absolute property of a woman,'? 
In that oase the property in dispute waB 
held to have belonged to the mother of the 
defendant-respondent as her absolate prop* 
erty and the remark qaoted above was made 
with reference to the evidence led by the 
plaintiffs to prove the custom of exclusion 
of daughters from inheriting father'd 
property. The same view wai taken in a 
recent decision of a Bench o! this Court in 
case of Badri harain Singh v. Tha'turain 
Harnam Knur (4). 

A subsidiary point was taken in appeal 
before me to the effect that besides the two 
items of properly which the Court below 
has held as not covered by the Will of KalkA 
SiDgh and with regard to which the appellants 
have been given a decree there are some 
other properties of the same nature. 1 On 
examining the terms of the Will and the nature 
of the properties, I am of opinion that thefe 
is no foroe in the contention. The desiription 
of the property devised as given in the Will of 
the 15th Angustl882 is of the widest character 
and would clearly include the property which 
the appellant’s Pleader urges are not compris¬ 
ed therein. 

The appeal, therefore, fails and is dismissed 
with costs, 

H. K, 

Appeal dttmiisei, 

(4) 40 Ind. Cm 6 c 6; 4 0. L. J. 238 at p. 239. 
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LAHORE HIGH COURT. 

SiCOND Civil Appeal No. 959 of 1918. 

Mai oh 21,1922. 

Present:— Mr. Jmfcite Siott-Smith and 
Mr. Justice Campbell. 

NAR1NJAN SINGH and others—Plaintiffs 

—Appellants 

Divan CHARN DAS— Dependant 

—Respondent. 

Redemption oj Mortgages (Punjab) Act (II of 
1913), s, 12 —Redemption proceedings —Possesion 
delivered to mortgagor by Collector's order—Suit by 
mortgagee for mere declaration , if maintainable — 
Appeal—Objection to form of suit, whether can be raised 
in appeal for first time. 

Where by an order under the Redemption of Mort¬ 
gages (Punjab Act, tho mortgagor obtains posses¬ 
sion of the mortgaged property on payment of a sum 
fixed by the Collector, the mortgagee, if aggrieved 
by the order, can, under section i2 of the Act, sue 
fora mere declaration without suing for possession. 

An objection as to the form of the suit which 
is not raised in the Courts below, cannot be raised 
in appeal. 

Second appeal from a decree of the 
District Judge, Sialkot, dated the 14th Janu¬ 
ary 1918, affirming that of the Subordinate 
Judge, First Class, Sialkot, dated the 15th 
August 1917. 

JUDGMENT.—The brief fasts of the 
case, ont of which the pre3ent second appeal 
arises, are as follows :— 

On the ISfch Angnst 1SS9, Diwan Lachh. 
Eton Dae, father of the pers:nfc defendant- 
respondent, mortgaged some 39 ghumaons 
of land to Bhai Sobha Singh, plaintiff- 
appellant, for Rs. 600. It was agreed that 
the produce of the land was to be taken 
by the mortgagee in lieu of interest on 
Rs. 300, while the remaining Rb. 300 was 
to carry interest at the rate of 2 per cent, 
per mensem, that the mortgagor wa9 cot 
entitled to redeem the land before the 
expiry of ten years and that on his failing 
to redeem the land in the month of Magh 
after that year the land would be consider¬ 
ed as sold to the mortgagee. The defend¬ 
ant’s father did not pay the mortgivge money 
and the plaintiff on his part, took no steps 
for foreilosure under the terms of Regu¬ 
lation XVU of 1806, On the 14th Feb- 
ruary 1917, the defendant applied under 
Beotion 4 of Act II of 1913 for redemption 
of the land. The Assistant Collector held 
that the defendant was entitled to redeem 
the land ou payment of Rs. 1,392, i. e. t 
R 3 600 principal and Ri. 792 interest on 


• 

Rs. 300 for eleven years at the atinnla ted 
rate. The plaintiff then brought tUp/el! 
sent smt for a declaration that the defend- 
ant was not entitled to redeem the land 

° f Rs * 600 prin "‘P*l wd 

Rs. 1,980 interest due from the date of the 
execution of the deed up to the date of the 
inetituticn of the eoit. The Oourte below 
held, following Balanda v. Fateh Din (1), that 

the plaintiff was only entitled to eleven 

years interest; and dismissed the §m> 

The plainliff hae filed a se.ond ' appeal 

1) Zt aDd *'* I 8 mged 0D hi > behalf 

(11 that the terme of the mortgage. deed 

show that it was the intention of the partiee 
that interest ehculd continue to be raid 
even after the doe date and np to the date of 
redemption, and (21 that, even if D0 , nth 
agreement .an be implied, then, in ae.ord- 
ance with the decision of the Foil R ftn 
in Motan Mai v. Muhammad Sakhsh (2) the 
mortgagee is entitled to post diem damages 
which should be aalonlated at the rate of 

interest agreed opon in the deed 

In the first Place, we find it neoseeary to 
refer to ao objection raised by counsel 

for the respondent as to the form of the suit 

He urges that as the defendant has aai 
po.eeee.on of the land after redemption £ 
plaintiff should have sued either to’ be 
again pat ,n posseeefon nntil payment 
the fall amount wlaimed by hi , 

recovery of the sum to which hL all ^ 
k. i. entitled. Now, ft,,, 

3S« E* ^ r 

r™"u“,r;; r ri* «£ 

suit to establish his right i^Tes 1DS ? lfc ° te a 
mortgage This el early indicates^ £ 

aggrieved party may institute a suit tn 
have his right deolared Nn a . to 
plaintiff might have sued for _ donbt . the 

the land, but, having regard , “r 8 ' 0 ? ° f 

mder that he was entitled 

mere declaration. 08 for a 

19 ( li! 177 P J W C “k. iflH 57 P- 11 I9Ui 258 I’. L. It. 

3 b- -UU.P.L. b . ;l . 
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The terms of the mortgage deed Bhow 
that the mortgage was for ten years and 
that it was also stipulated that the mort¬ 
gagor aoold not redeem nntil the month of 
Magh t The date of the mortgage is 16th 
August 1889, and, therefore, there could be 
no redemption before about the 12th January 
1900, or nearly 10 £ years after the date of 
the exeoutipn. We cannot suppose that the 
parties to the deed intended that interest 
Bbould not be payable for the whole of 
this period though it exceeds the ten yeare 
fixed in the deed. It was also stipulated 
that interest should be paid for the year 
of grace allowed by Regulation XVTL of 
IbC6 and that at the lime of redemption 
the mortgager was to pjy the cost of 
repairs of a well together with interest 
thereon. Ditoan Lachhman Das was not 
an ordinary Zemindar hot a man of intelli¬ 
gence and wealth and must have perfectly 
understood the terms of the deed. His 
son, the defendant, is a Pleader. After a 
careful consideration of the terms of the 
mortgage-deed, we are dear y of opinion 
that the parties intended that interest should 
not ceate upon the arrival of the date 
fixed for redemption, but ehould continue 
until redemption. Under these circum¬ 
stances, there is no necessity for us to refer 
to the decision of the Pull Beach in the 
case of Motan Mai v. Muhammad Bakhth 
(2) referred to above. We hold that the 
plaintiff is entitled to a decree as claimed, 
namely, that he is entitled to recaive from 
the defendant prior to redemption a sum 
’of Re. 2,580,. 

We accordingly accept the appeal, and, 
setting aside the decree of the lower Ap¬ 
pellate Court, give the plaintiff a decree 
M above together with costs in all Courts. 


R. N. & W, C. A. 

Appeal occepled. 


OUDH JUDICIAL COMMISSIONER'S 

COU RT. 

Second Civil Appeal No. H of 1923. 

March 31,1922, 

Present :—Pandit Kanhaiya Lai, J. 0. 

BHAIRON—Defindait—Appellant * 

versus 

BALAK— Plahtifp—Rispohdiiit. 

• • 

Tenancy — Tenant-at-will, mortgage by—Mortgage, 
whether void ab initio— Landlord, position oJ—Suit for 
redemption , maintainability of. 

A mortgage by a tenant-at-will is not binding on, 
a landlord, bat it is open to the latter to recognise it 
by accepting rent from the mortgagee daring the 
currency of the tenancy Such a mortgage is not ab- 
initio void and a suit to redeem it is main¬ 
tainable [p 9, col. ' ] 

Tika v Sheo Narain, 31 Ind Cas. 126; 9 0 fl, 117; : 
3 0. L J. 175, Rampher Singh t\ Ram Khslawan 
Singh, 2 0. C. 2 >2, Janyi Ram v Cha'idhuri Sheoraj 
Singh, *0 Ind. Cas 2H4-. 2 0. L. J, H38, Sheikh 
Jawahar v. Sheikh Nazir, 21 Ind Cas 960; 13 C, L J 
612 and Jang Bahadur v. Rae Raja, 7 0. 0. 26% re¬ 
ferred to. ; 

Where a tenant effects a mortgage with posses¬ 
sion of his tenancy holding and subsequently sues 
for redemption, it is not open to the mortgagee to 
plead that the mortgagor was not competent to 
mortgage the tenancy and that no suit for redemp^ 
tion lay. [p. 669, col 2,] 

Appeal from a decree of the Subordinate 
Judge, Barabanki, dated the :5th October, 
192 1 , ernfirming a dearee of the Munsif, ftaui^ 
sanehighat, dated the l8tb July 192 . 

Mr, B. N. Ohakbast , for the Appellant, - 

M Bam Bhaross Lai, for the Reapcnd* 
enfe. 

JUDGEMENT.—This appeal arises out of 
a suit for redemption of a mortgage of a 
tenancy holding made by Sarju, the - fether 
of the plaintiff, iu favour of Bbairon, the 
defendant appellant. The mortgage was 

made on the 10th May 1898 for Rs. ^9 

and the mortgagee was given possession 
over the holding forthwith. The contention' 
of the mortgagee is that the mortgagor was 
not competent to mortgage the tenaniy 
and that no suit for redemption would,’ 
therefore, He, That contention wa3 repelled 
by the Courts below and oannotbe aoiepted 

here. , 

In the case of an occupancy tenant the 

law imposes a restraint on aUentatioo,^ 
but in the case of an ordinary tenant-at- 
will the law merely permits the landlor 
in certain contingencies to terminate . 0 
tenancy in the manner laid down in 
53 of the Oudh Rent Act (XMloflw*/' 
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Sestion 4 restricts the right cfa landlord 
to ejett a tenant on grounds other than 
those leiogniaed by law in spite of any' 
thing in the' lontraat to the contrary. If 
the tenant sontraveBes any terrr s reeognised 
by law or does anything forbidden by 
law he is liable to ejeitment under section 
62. Till the landlord exersises that right, 
the tenancy continues, and his mortgagee or 
Sub lessee sontinnes in possession, but he 
cannot acquire under section 63 the rights 
referred to in sestion 67, to which a tenant 
is entitled. If a tenant dies, his rights are to a 
certain extent heritable and his heirs* at* law can 
fltep into his shoes during the •urrercy of the 
tBnanay within the limits prescribed by 
sections 47 and 42. A mortgage by a 
tenant at-will is not binding on the land¬ 
lord, but it, is open to the landlord to 
recognise it by asiepting rent from the 
mortgagee during the currency cf the tenanty. 
Suah a mortgage is not ob initio void 
and a suit for its redemption is main¬ 
tainable. 

i • , 

^jThe learned Coursel for the defendant, 
appallant relies ou the decision in Tika v. 
,tiheo Hardin (1), but in that sase no quest i n 
ftbcufc Jhe validity of . a transfer really 
Arose. for the landlord had recognised the 
transferee and granted him a lease in his 
own right, and a suit filed by the trans¬ 
feree for possession against the transferor 
was decreed. In Rampher Singh v. 
Ram bheb wan Singh (2) where a person 
who obtained a decree from the Settle¬ 
ment Court giving him a heritable but no$ 
a transferable right of octupancy in socne 
land had sold a portion of bis holding to 
another peison and his sou subsequently 
.filed a suit against the latter for possession, 
.it was held that the restriction on the right 
.of transfer contained in the decree of the 
,Settlement Court was iutended for the 
benefit of the landlord and his heir3 and 
no^ for the benefit of the tenant or his 
legal representatives. In Jangi Ram v. 
Ohaudhuri Sheoraj Singh (3) io was held that 
.ft mortgagee could not go behind the 
mort a age to dispute the mortgagor's right 


(1) 34 Tud. Cas. 426; 19 0. C. 117; 3 0. L. J. 175. 
(2 2 0 C. 252. 

(3) 20 Ini. Cae, 23 i; 2 0. L. J, 83$, 


to enforce redemption. In Sheikh Jawahar y. 
Sheikh Naur (4) it was similarly held that a 
person who was a transferee from a tenant 
of a Don-transferable holding could not be 
heai;d to say that his transferee had not 
a right to transfer the holding or to tr&n*- 
fer his rights therein to the plaintiff. In 
Jang Bahadur v. Rae Raja (5) a distinction 
was drawn between the right of a landlord 
to question a mortgage made by an occu- 
pansy tenant having a non transferable right 
of ociupamy and tha right of suth au occu¬ 
pancy tenant to derogate from hi*) owo grant 
and to claim pos^e-sion of the holding 
mortgaged on the ground that the mortgage 
was illegal. Section 6. tlaisa ft), of the 
Tracer of Property Act (IV of 1822) permits 
a tran fer to be made where it is not 
opposed to the nature of the interest created 
thereby and excludes fr>mita operati n only 
sueh rights of occupaney as are non-transfer- 
able Sestion 62 of the Aat give?, in the 
•aie of a usufruotaary mortgage, a right fc> 
the mortgagor to recover pos-esaion of the 
mortgaged property on payment or tender 
of the money due on the mortgage. It is net 
open to the mortgagee to plead t* at a mortgage 
was invalid or to set np a right by trespass if 
he originally obtained possession under the 

n orl gage, that is by iicense and permission 
of the mortgagor. 

The appeal fails and is dismissed with 
costs, 

N. K. 


(4) 21 Ind Cas. 960; 18 C. L. J. 512. 

(5) 7 0. 0. 265. 
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JULiiuiaL COMMISSIONERS 

, COURT. 

‘ MisciLLiNEOos Civil Appeal No. 3 op 192> 

July 2 , 1922. 

Present Mr. Batten, J. 0 

ABDULLA KHAN and anotsir—-Defend- 

ANTd— APPILUNTI 
vers m 

JAL4M SINGH—Plain riFK__ 

RfiHPONDENT. 

C,vil Codo (Act, 7 of 190-j, s . at, -Auction 
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sale —Agreement with auction->purchaser to purchase 
property sold—Specific performance. 

The provisions of section 66 of the Code of Civil 
Procedure must be strictly construed, [p, 661, 
col. 2.] 

A suit by a plaintiff claiming specific performance 
of an agreement to sell, made by a purchaser at an 
auction-sale, cannot be described as a suit brought 
on the ground that the purchase was made on 
behalf of the plaintiff, because, in such a case, the 
purchase is made on behalf of the purchaser with 
whom the title remains until the plaintiff obtains 
specific performance of the contract, [p. 561, 
col. 2.] 

- Therefore, section 66 of the Civil Procedure Code 
does not preclude a suit to enforce specifio per¬ 
formance of an agreement made either prior or 
subsequent to the purchase by the auction-purchaser 
to sell the property to the plaintiff when the pur- 
chase-money has been entirely found by the defend¬ 
ant and where there is no allegation that without 
the enforcement of the agreement to sell, the prop¬ 
erty is actually the property of the plaintiff, that 
is, that it was bought by the defendant benami for 
the plaintiff [p. 661, cols. 1 & 2 ] 

Appeal from an order of remand p&Bsed 
by the District Judge, Nimar, on the 20th 
January 1922, in Civil Appeal No. 168 of 
1921. 

Mr. V, B. Pannl> R. B. for the Appel* 
lante. 

Dr. E. 8. Qcur t for the Respondent 

JUDGMENT.—The plaintiff sued for 

specific performance of a eontraot for sale 
alleged to have been entered into by the 
defendant No. I with him, or, in the 
alternative for refund of the money which 
be alleged to have paid es part considera- 
tion of the sale. The plaintiff’s case as 
stated in the plaint is, that he wished to 
purchase eerla : u property which was to 
be told at an auction. For certain reasons, 
it was not considered advisable that the 
plaintiff should appear as a bidder and the 
defendant No. 1 agreed to purchase the 
property himself and to sell it, after the 
sale was tonfirmed, to the plaintiff for 
cash consisting of the purchase-money and 
expenses. The property was accordingly so 
pur«ba6ed by the defendant No 1 and 
after the sale was confirmed the defendant 
No. 1 again agreed to sell the property 
to the plaintiff but not for cash as origin, 
ally agreed but on certain other terms 
Aj.tcificd in the plaint. 


{1998 

The Fiat Oonrt dismissed the salt as be*; 
ing contrary to the provisions of section 
66, Civil Procedure Code, and, as regards 
the claim for refund, it held that - the 
plaintiff acrid not recover the money, as 
the object of the agreement wss unlawful 
with referenoe to the provisions of section. 
23 of the Contrast Act. It is the plaintiff’s 
oase that the pnrchase.money was, in the 
first irstance, to be paid and was paid by: 
the 1st deferd%Dt. . 

On appeal the learned District Jadge 
held that the suit could not be brought on> 

the original agreement prior to the sale 

set out in paragraph 2 of the plaint. 

He cays: The puit based solely npon 

that agreement, even though it be thrown 
into form of a suit for specific performance 
for a contract for eale would be barred by 
the section 66: for, as the Privy Council judg* 
ment in Ramatka » Vadtvela Mudaliar v. Peria 
Mamcka Mudaliar (1) points out, the distinc- 
tion between apuroha?e on behalf of another 
and a purchase coupled with an undertaking 
to oonvey to another at the price of purchase 
is somewhat nrarow, and if the agreement 
entered into before the auction stood alone 
there would be considerable force in the 
eontention that the purchase was merely 
made benami." But the learned Judge 
held with reference to paragraphs 4 and 5 
of the plaint, where a subsequent agree¬ 
ment after the sale to defendant So. T is set 
out as follows: “This is an allegation of 
a distinct subsequent agreement to sell and 
to deliver possession. It. is npon the troth 
or falsity of this allegation that the 
maintainability of the suit must depend. 
In the Privy Council case cited above 
fresh agreements were made after ' the 
sale and it was held that such agree* 
mente, although carrying out agreements 
made before the sale, could be sued upon 
and were not barred by section 66.” Thu 
District Judge, therefore, remanded the case 
for a decision ac to whether or not there 
bad been a subsequent agreement as alleged 
by the plaintiff, in which case the suit would 
ha maintainable, . • 

(1) 66 Ind Cas. 395; 41 M. 643 at p. 649: 2* & 
W. N. 699; 18 A. L. J. 684; 28 M. L. T. 18; 39 M. 

J. II; 12 L. W. I; {1920) M. W. N. 889; 2 U. P. K ' 
IP. 0.) 93 and 172; 4? I. A. 103 (P. G.), 
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7 W , \ th ' 89 ' 0Dd P 3int »s ‘o whether 

nJ/ 6 “ nd *£ m °. Dey alieged t0 ba ™ heen 
paid as .onsideration for the re site is due, 

the learned Judge held : that while seotion 

”, ba ™ .‘ he 8Dlt *0 Prove benami shara.ter 
of eertain tran.a.tioni it does not make 
these henami transastious illegal,” and he, 
therefore, held that the .onsideration, 

d b9 re, ° vereJ “Oder seotion 
65 of the Contrast Aot. An appeal has 

been made to this Oourt against the order 
of remand, it ie sontended that there was 
even awarding to the plaintiff's allsgatious no 
■ fresh agreemant after the eonarmation of 
the auction sale, and that, even if there 
was, the plaintiff had not relied on it, 
emse, in paragraph 6 of the plaint, he 
asks for a relief on the ground of the 
original agreement. I have aarefnlly son- 
sidered the allegations set oat in para- 
graphs 4 and 5 of the plaint and agree 
with the learned Distrist Judge that they 
do amount to allegations of a fresh son- 
wait in supersession of the original son. 
traot. Though the plaintiff has not ex¬ 
pressly asked for a relief in relation to 
the freeh con rait, the fasts entitling him 
to su.h relief are fully set oai in the 
plaint and the plaintiff should not be 
non suited merely because of the inartistic 
method in which hie pleas ware made in 
the Mofuseal Court. The farther gronnd 
of appeal that the suit for refund of the 
sonsideration in sase the other relief is 
:B 0 t granted is very wisely not prosssd, 
the lower Appellate Oourc havia? taken a 
•orreit viaw of *ha law. It will, of •ourse, 
hare to be deiided whether, even oo the 
. plaintiff’* own cad© the monay whiah he 
oiaim* cm really be mlled consideration 
in raspeit of the agreemanfc 83 t ap. 

The learned Coansel for the respond mb 
supports the order of the lower Appellate 
Court remanding: the cis* by urging 
that tha learned Disrtiii Judge wrongly 
Raided that the sait as brought oa the 
original agreement do.»s not lie beciaae it is 
•ontrary to the prov.s om of settion 66, 
Civil Procedure Code, Xj reported aase 
has bean brought to m/‘ mtioe in waich 

it has been hall tnat sastion 

• o preiiules a su't to anfurca epjoific 
performiaoe of an agreon^nis m\de prior 
to the parehaae by the aactinn-parahaser 
Nil tha proparty to th« phinp'ff when 
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the purihasB-money has baen entirely 
found by tha defendant and where there 
is no allegation that without the enforaement 
of the agreement to sell, the property 
is aitually the property of the plaintiff 
that is to say, that it was bought by the 
defendant benami for the plaintiff. The 
observations of their Lordships of the 
Privy Council quoted by the laarned 
DiuriCg Jcdje were o&’/erand we do not 
know what the dac ? sioa of the oise would 
have b’en if there had been no 

sibeequent agreement. Their Lordships 
upheld the Fall Bensh desision of the 
Madras High Court in Amrutam Venka• 
tappa v. Vavilila Jalayi/a (21 tha 1 / an 
agreement to sell snbeequeofc to the 
confirmation of the anstion sale is not 
in ions 19 tent with the auction-purchaaer’s 
own title, bat rather the reverse. Their 
Lordships, did not deal with the plea 
dieaassed in the earlier part of the judgment 
as on the faste ft did not arise. Tha learned 
fudges of the Madras High Court obierve: 

The finding is that the defendant agreed 
that (he proparty should be pnrohased in 
the naipa of the defendant and that 
one half of it shoali bs sooveyel by the 

defendant to the plaintiff after the a lie 
carti.fioat.s bad beea obtained. This, inoir 

opimoD, is not a bsnini traDsaciion at all " 
iheie observations are also obiter A 
provision like eeitisn 6U of the Civil 
Procadnre Code mast ba stri.tly onstrusi 
and it appjars to me tint a suit olaiming- 

3l 1]” . rmi3CJ ° f aD agrae: “^ to 
sell made by a purjhaajr ila aofc bo 

lharih 8d a9 \ 8ait br0Qght 03 the ground 
that h, Purchase was nude ou bahalf 0 f 

the plaintiff The pnrjhasa is m ,de on 
b halt nf the pnr.haser with whom ths 
t.tls remains until the plaintiff obtains 
8PSC6C psrfomancs of the .ontrait. Th' 
objeOi of the ssotmn appears to be tn 
prevant the Exesnting Court bsiug led to 
believe that a person whs i 9 * . 
pur.hessr i, the pnr.haser. t “ * lh the 

ore, of opinion that ,f the plaintiff proy^ 

the original na rao; and fails tn ° 

the 8ubjequ3nt iontruci he h cnffi^ 6 

* 

The appeal is dismissed with ousts. 

Appeal dismiss 
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PRANRAH MOOKERJII V. JA&ADJSH HATH RAT, 



CALCUTTA HIGH COURT. 

Appfal from Original Dsgrie No. 9 6 

of 1920. 

April 22, 1921. 

Present '.—JusticeSir Asutosh Mookerjee, Kr., 
and Mr. Justioe Bnokland, 

PRANRAM MOOKERJEE— Difbnoaht— 

Appbllamt 

ter sue 

Maharajhumar JAGADISH NATH RAY 

—RlSPOWDFNT. 

Limitation Act (IX of 1908J, Sch. I, Arts. 89, IIP, 
110,132— Suit for accounts—Limitation —“ Moveables 
if include money—Termination of agency—Question 
of fact —Omission to render accounts — Refusal. 

Art. 89 of Sch. I to the Limitation Act, applies 
to a suit for accounts by a principal against his 
rent collector as the term “moveable property” in 
that Article includes money, [p. 663, col. 1,] 

Madhusudan Sen v. Rukhal Chandra Das Basak, 30 
Ind. Cas 697; ^3 C. 24*; 19 C, W. N. h 70; 22 U. L. 
J. 532, Venhitachalam Chetty v. Narayanan Chetty, 26 
Ind, Cas. 740; 59 M. 37t; 28 M; L. J. 140, Nobin 
Chandra Barua v. Chandra Madhab Baiua,'66 Ind. 
Caa. 1; 44 C. I; 24 C. L. J. 509; 20 M. L. T. 420; 21 
C. W. N. 67; 14 A. L. J. 1199; 18 Bom. L. R. 1022; 
31 M. t J. *80; (1916) 2 M. W. N. 666; 5 L. W.462 
IP. C.), Shib Chandra Roy v. Chandra Narain Maker . 
jec, 32 C. 719; 1 0. L. J, 232 and Hafezuddin Mandal 
v. Jadu Nath Saha, 35 C. 298; 12 C. W. N. 82U; 7 C. 

L. J. 2.9, referred to. 

To make Art. 116 of Sch. I to the limitation Act 
applicable, it must be shown, as provided in Art. 116, 
that the suit is of a nature not specifically provided 
for in the Schedule, [p. 663, col. l.J 

1 he question whether an agency has terminated 
within the meaning of Art. 89 of the Limitation 
Act is a question of fact. [p. 564, col. l.J 

Tcnkatachalam Chetty v, Narayanan Chetty, 26 Ind. 
Cas. 740; 39 M. 376; 28 M. L. J. 140, Nagappa 
Chettiar v Chidambaram Chettiar, 36 Ind. Cas. 812; 31 

M. L.J. 687; 11910J 2 M. W. N. 361; 4 L. W. 466, 
Muthiah Chettiar v. Chithambaram Chetty, 38 Ind. Cas. 
730; 31 M. L. J. 688; 4 L. W. 456; (1916; 2 M. W. N. 
362, Muthiah Chetty v. Alagappa, 46 Ind. Cas. 430; 41 
M. 1 and Kuppusumy Aiyar v. Veerappa Chettiar, 37 
Ind. Cas. 676; 6 L, W. 3/6, referred to. 

An omission to render accounts where accounts 
are demanded may operate as refusal, [p. 664, col. 1,] 

Madhusudan Sen v. Rakhal Chandra Das Basak, 30 
Ind, Cas. 697; 43 0. 248; 1« C. W. N. i070; 22 C. L. J. 
662 and Bhabatarini Dcbi Choivdhurani v. Sheikh 
Bahadur Sarkar, 6J Ind. Cas. 676; 30 C. L. J. 90, 
referred to. 

When a suit for accounts is decreed, the accounts 
are not necessarily restricted to the three years pre¬ 
ceding the institution of the suit or three years pre¬ 
ceding the termination of the agency. But where by 
reason of the happening of events the claim for 
accounts up to a certain date is barred by limi¬ 
tation at the date of the institution of the suit, the 
defendant can only be called upon to render accounts 
only iu relation to transactions which took place 

gfter that date, [p, 664 col. 2.J 


Sures Kanta Banerjee V; Nawab Ali, 29 Ind. Cas, 
848: 21 C. L. J. 402; 20 C. W. N. 35«, referred to, 
Obiter.—Where immoveable property is hypothe- 
cated to secure the performance of an obligation un¬ 
dertaken by an agent, a suit by the principal may in 
essence be regarded. as a suit to enforce a charge 
on immoveable property within the meaning of 
Art. 132 of Schedule I to the Limitation Act and 

may, consequently, be governed by the period of 12 

years provided by that Artiole. [p. 663, cols. 1 & 2.J 

Appeal against a decree of the Subordinate 
Judge, Dinajpur, dated tbe30ih April 1920, 
Babns Bifin Behary Qhois and Rupen&ra 
Kumar Mitter , for the Appellant. 

Babus Lwarka Nath Ohucherhutty and Tara • 
httwir Tal OhcwJhuiy t tor the Respondent, 

JUDGMENT. 

Mooiesjbf, J.—This is an appeal by the 
defendant in a suit for amount*. The case 
for the plaint ff wes that the defendant was 
employed &s bis rent-collector from the 12ih 
December 1907 to the 11th Oitober 1915, 
although no written agreement wag executed 
and registered till the 5th October 1909, 
He prayed that a preliminary decree might 
be passed directing the defendant to eubmifc 
a correct account during hie term of office 
and that a final decree might be passed for 
the amount found due from the defendant 
on examination of the accounts. The sub¬ 
stantial defence wae two-fold ; namely, first, 
that the claim was barred by limitation and, 
secondly, that in so far as the claim might 
be found to he not 1 aired by limitation, the 
acooantB bad been duly rendered, . The Sub¬ 
ordinate Judge has decreed the suit and has 
directed the defendant to render accounts 
for the period between the date of his ap» 
poinfm8nt and the date of hie dismiesili 
He hae farther directed that a Commissioner 
be appointed to ' determine, on the 
examination of the accounts, what amount 
the defendant would be liable to the plaintiff* 
On the present appeal, the defendant has 
contended that the' claim is barred by limi¬ 
tation ; and that, in any event, the Subordi¬ 
nate Judge should have held that accounts 

had been duly rendered, 

Art. 89 of the Schedule to the. Indian 

Limitation Asfc provides that a suit by a 
principal against his agent for moveable prop¬ 
erty received by the latter and not account¬ 
ed for must be instituted within three yeal* 

from the date when the account is* durmg 
the continuance 6 f the agency, demanded 
end refused or where no such demand )• 
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rn 9 LL he ageniy terminates. Art. 

ths W ba ‘ 8 8Dit for ,om Pensation for 
the breach of any contort, express or im- 

plied, and not in writing registerej and not 

tutsT "tv' 9 if Pr0V ' dei for - masl ba insti. 
tutad within hree years from the date when 

he eontrast broken, or (where there are 

excessive breaches) from the date when the 

breach mrespeet of whi.h the snit is inslitnt- 

Inl'T’ T\ Wb6 f 6 the breach ia 'ontinning. 
om the date when it eeaseB. Art. 116 

provides that a snit for oompensation for the 
breaeh of a contract in writing registered mast 
be instituted within six years from the date 
when the period of limitation begins to ran in 
respect of a suit brought on a similar .ontraot 
not registered. It wae argned at ooe stage 
nat mesmash as the eontraot of agen.y in 

A 0 s Pr n e * D ‘ CHe WS8 writl ‘ c * registered, 
Art. 116 was applisable. Bnt there is 

no foundation for this sontention. To make 

Art. 116 applisable, it must ba shown, as 

provided in Art. 115, that the suit is of 

a nature not specifioally provided for in the 

Schedule. Art. 89, however, plainly 

applies to a suit of this description, as the 

term moveable property” includes money 

Madhusttdan Sen v. Bakhal Chandra Das 

nV* % Vent <atachalam Chtttyv. Narayanan 
OAeftp (2), Fichu Vadhiar v. Secretary of 
Mate Id;, and, consequently, excludes the 
operation of both Art. 115 and Art : 116. 

, T , 10w 18 supported by the deeieion 

ol (he Judicial Committee in Nobin Chandra 
Barua v. Chandra Madhab Barui (A), which 
reversed the decision of this Court in Chandra 
Madhab Burua v Nab-In Ohandra Barua (5) 

t ViaW bad be8Q taken in ‘be easel 

of Sh,b Chandra Roy v. Ohandra Narain 

(6). Rafetuddin Mandal v. Jadu 
Nath Saha (7), Madhuiudan Sen v. Rikhal 
Ohandra Das Batak (1) and Venbatachalam. 
Ohettyv. Narayanan 0 he tty (2). This priu- 
•iple is applisable, as appears from the 
decision of the Judicial Committee ia Nabin 

22 o! L. j n 562 a3 ' 69?i 43 2 ‘ 8: 19 Ci N ' 

fsi as T In / , i aS -^ 39 M ' 37ft 28 L - J. HO. 

(3) 38 Ind. Cas. 986; 21 BI. L. T. 71 - ( 1917 ) M vv 

40 M - K7 ' > 8 C;. l! 9 426 * 

T T fan 1 ", 3 ,’ C ^ B - 1; 41 >1 21 C. L. J. 50 h 20 it 

L - E 1022 a m 7't N ', 97 ‘ 14 A ' L J - 11991 18 Bom - 

L.' W.152 (P. c.', ! 2 “■ w ' N ' 585 i 8 

(6) 33o1 1 ^ ; ^tm 08;17c ’ I '' J>m 

(7) 85 0, 298; 12 0. W. N 8*20, 7 C. L, J, 279, 


* t i 

563 


Ohandra Barua v. Chandra Madhua Barua 
(i), as also from that of this Court iu 

Bhabatann, Deb, Ohowihurani v. Sheikh 

Bahadur Sarkar (8), even thongh the eon- 
tract provides that the a,counts are to be 
rendered from year to year. No doubt, 
where immoveable propsrty is hypothecated 
to secure the performance of an obligation un- 
dertaben by an agent, a snit by the principal 
may m essence be regarded as a suit to enforce 

aehargeon immoveaWs property within the 

t H nlD ? .°f ^32 of the Schedule to the 

Indian Limitation Act and may cmsequsntly 

b^halA* the Period of 12 years provided 

i/not iAh j Tb ® pr83ent case, however, 
u not of that description, and the question 

® ® Q8 ‘ he answered with refer- 
encs to the terms of Art. 89, whieh 'tin. 

y“ P s a e9 sh W M !St ' 0,t StMtiDg pMnt5 ‘ mme - 

ly, nrst, when the aetoant is, dating the con. 
tinaan.e of the agency, demandei and refus- 

lond]V nD l fr0m tbfl dat8 ° f "*»«>! a “d. 

y, where no such demand is made 
time rune from the date of termination of 

case DC whe and ‘i 13 P ' aia that th8re mi r ba 
case, where only one of these contingencies 

has happened. On the other hand^ there 

may be cases where both the sontingensies 

may have happened. It is plain from the 

evidence that both the contingencies have 

happened here, there has been a demand 

and . refa,al ap d there alio hai been a 
termination of the st?en*v Thn u 

wh.-.h may be reached in «,h ft easTly 

na asSly be D ‘a 9 ,‘ W ° te8is wonld 

nesessanly be identmal. Inthe sase before 

’ ! 8 .' 8ar tbat on the 21st April 1914 

aMB i tie 
e eniant The demand was embodied in 

fa 9 * 6r addr8389d b * otScs r of the plaint- 

w 1 I* * ‘ " the ‘ern.; : 

30*h Ba- 1 Zrt'Vf° S - Witbin 

fino *-n ? . Io defaalfc take notice that 
The I! b& A from fcb e 1st Jaistha ' 

i he demand in essecoo wae f Jr aimnnh i 

baenbmitted np to the 12sb April 19 U 
or bsfore the 13th May 1914 Th» 9 -a ° a 
makes it abundantly plain hak e7,den06 

™... r.» a '.S * oT" 1 * 

ently there was a refusal h; 9 ?' 0oD9ec l ,1 - 

»> a 

(8) 63 Isd. Caa. 6?5| 30 0, L, J, m 
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Ohandra Das Basalt (1), which was followed 
in Bhabotarim Debi Ckowihuram v, Sheikh 
Bahadur Sarkar (8), an omission to render 
account where the account is demanded may 
operate as refusal. It need not be disputed 
that, as pointed oat in Madhusudan Sen v. 
Bakhal Ohandra Das Basik (l), and 
Bhahatartni Dtbi Ohowdhurani v. Sheikh 
Bahadur 8arkar (8) where the agent in 
answer to the demand promises to submit 
the aoioauts later, his sondact oannot be 
deemed to amount to refusal. Bat in the 
•ase before ue, there was a demand made 
by the plaintiff on the defendant to render 
aosonntF; the defendant did not somply with 
the demand; his conduit consequently 
amounted to refusal. The first cintingecoy 
mentioned in tbe third tolumn of Art. £9 
•onsequently happened and tbe Fuit in si 
far as it claims aoiounts from the defendant 
up to tbe 12th April 1914 must be deemed 
barred by limitation as it baa been 
instituted after tbe lapie of three years 
from tbe date of refusal, that ir, the ldfch 
May 1914. 

The second contingency mentioned in' the 
third column has alio happened, becaure 
the egeniy has been terminated. This is a 
quesfion of fact, as explained in Nagappa 
Ohettiar v. Ohidambaram.Ohettor (9), Venkata* 
chalam Ohetiy v. Naroyan<;n Chetty (2), 
Muthiah Ohetliarv. Ohithamb<\*om Chetty (10) 
Muthiah Ohetiy v. Alogcppa Chitty (11), 
Kuppusamy Aiyar v. Verappa Shettiar(, 2) aDd 
is proved beyond doubt by the letter of the 
11th Oatober 1915 which was addressed by an 
officer of the plaintiff to tbe defendant, and 
was in tbe following terms: “You are dis¬ 
missed from tbe post of Tahsildar cf 
Purgana Pustail and Gavraha and Dakhina 
RuDjan Basa is transferred from tbe p st 
of Tahebildar of Kushidanga and is placed 
in charge of your offiie and you are hereby 
ordered to make over the oharge of tbe 
original paperf, eti,, in ycur custody to the 
said Basu, to submit the charge sheet signed 
by both of you and the cash found at your 
disposal to the Sadar Katohery at Head, 
quarters Kumartalab and to render your 

accounts up to date. Remember that you 

(9) 36 Ilid. Cap. 812; 31 M. L. J. 687; (1916) 2 JJ, 
W. N. 36i; 4 L, W. 405. 

(10) 38 Ind. Cas. 720; 31 M. L. J. 688; 4 l, W. 456: 
(1916) 2 Al. W. N. 362. 

(11) 45 lud. Cas 43'J. 41 M. 1. 

(12) 87 ind, Cas, 878, 0 L W, 875. 


do not fail in this.” The suit was instituted 
on the 27 th Auguifc 1918, that 19 , within 
three years from the date of dismissal. 
Consequently, the plaintiff is entitled to 
accounts from tbe defendant other thau the 
accounts demanded on the 21st April 1914. 
The suit is thus in time for the accounts 
from the 13th April 1914 to the 11th October 
1915. In this connection we have to consider 
whether the defendant can be called upon 
to pay to the plaintiff money which might 
have beau found due if accounts could have 
been ordered uo to tbe Iztb April 1914. In 

our opinion, tbe answer must be in the 

• 

negative. No dcu’ot, as was pointed by 
this Court in the case of Sut6s 
Kcnta Banerjes v. Nau>ab Ali (13), when 
a suit for accounts is decreed, the 
accounts are not necessarily restricted to the 
three years preceding the institution of tbe 
suit or three year* presiding tbe termination 
of the ogency. Bat io the present case we 
have already held that by reasoo cf events 
which have h ppened the olaim fnr accounts 
up to tbe 12th April 1914 had become 
barred by limitation at the date of the insti¬ 
tution of the 6uit Consequently, the 
defendant can bs called upon to render 
accounts OEly in relation to traneaotionB 
which took place after the 12th April 1-14 
uptothelltk October I9i5 when be was 
dismissed from service. 

The r* suit is that thi9 appeal is allowed 
io part and the decree of tbe Subordinate 
Judge varied, Tbe decree will direct that 
tbe defendant co render accounts from the 
13 h April 1914 to tbe 11th October 1915. 
We may add that in this view it is not 
necessary to discu-s tbe question whether 
the accounts * had been rendered for the 
period autecedeDt to tbe 12th April 1914. 
Bnt the respondent admitted that accounts 
had been rendered and adjusted up to tbe 
13th April l 09; so that in any event 
the claim for accounts from the 12th 

December 191/7 to the lHth April 1909 was 
bound to fail. The appellant is entitled 
to his costs in this Court tut tbe order 
for costs made by tbe Court below will 
stand : 6uch cofte as my be incurred after 
remand will abide the result. 

Bucsund, J,—I agree. 

R. N. & w. c. A. Appeal alhxocd in part, 

(13) 29 lud.. Cas. S48; 21 C. L. J. 463; 20 0. W. 
N. 306. 



Vol. LXVIII] . INDIAN OASIS, 565 

Wt 

XDPPU 8 WAMI MUDALIAR V. fcUBRAMANIAlf CBITTIAR, 


< : MADRAS HIGH COURT. 

AppiAt AGAIN IT OrDIR No. 206 OP--1921 AND 
OlYIL MISCELLANEOUS PETITION 1403 OP 1921, 

> ' August 11, 1921. ■ - 
■Promt:—Mr. Justiee 01*6old and 
Mr; Justice Ramefam. 

, 0. KUPPUSWAMI MUDALlAR and 

others—Appellants 

veraua 

Y. SUBRAMANiAM CHETTIAR and 

OTHERS—RESPONDENTS. 

t. Civil Procedure Code (Act V o/1908,1, s. 92, 0. 
XL, r. 1 —Scheme suit—Trustee appointed by Temple 
Committee, supersession of-Receiver, appointment of, 
pending suit, 

' J 

The Court has power, in a scheme suit under 
section 92, Civil Procedure Code, to supersede 
a trustee appointed by a Temple Committee, and, 
though there is no prayer to that effect in the plaint, 
to appoint a Receiver in hi9 place during the 
pendenoy of the suit. 

Veeraraghava Thathachariar v. Krishnaswami 
Thathachariar, 7 Ind. Cas 900; 20 M. L. J. 038; 4M. 
L. T. 88, relied on. 

Appeal against an order of the Coart of 
the Sabordirate Judge, Madura, dated the 

30th April 1921, in l. A. No. 180 of 1921, in 
Original Sait Wo. 63 of 1921 and petition 
praying that, in the circumstances stated in 
the affidavit tiled therewith, the High Court 
will be pleased to pass orders directing 
that farther proceeding* in the matter of 
the appointment of Ric9iver in Original 
Sait No. 63 of 1921 on the file of the Court 
of the Subordinate Juige, Madura, be 
Btayad pending disposal of Civil Miscellaneous 
Appeal No, 206 cf 1921, preferred to the 
High Court against the order apaointing 

?92l iVer in th0 Ba!d 0ri?ical Sait 61 of 

Messrs. T. Bangachariar, T V, Gooalasioimt 

Mudaliar and T. Nallasitan tillri, for the 
Appellants. 

Messrs. T, R, Venkatirama Sisiriar , K % V. 
Knthnatw imi Aiyar, d. Rruhnuswami Aiyar , 
N. 8waminatha Aiyar , R , R a ,ah Aiyar, R. 
Balasubramania Iyer, T. \1. Ramasxani Aiyar 
and V* EamaswamiAiyar, for the Rsspondents. 

JUDGMENT. 

Oldpiild, J.—We have heard argument at 

, 1 ^ a , th on the fict* and law 

involved in this appeal. Bat, as the majority 

of the i3SQes raised will require consideration 
at the trial oF the suit by the liver Court, 
we enter on no detailed diroaision of 

them, 


There is, we think, no dodbt that thi 
lower Court bad power to supersede first 
defendant, notwithstanding that he was 
appointed manager by the Temple Committee 
and was only removeable after regular 
enquiry. Suoh aition was approved in 
Veeraraghav'i Thathachariar v. Krishnaswimi 
Thathachariar (1) in similar oireamstanees 
against a trustee and manager, who was, no 
doubt, hereditary bat who also would be 
removeable only in the same way. 

As regards tbe fasts, we heve bsen taken 
cirefully through the history of first defend¬ 
ant’s incumbency and, in particular, of the 
la9t ten days, dnriog whish the important 
Ohithrai festival should have bean celebrated, 
and, in onr opinion, it is just and convenient 
in the interests of the publio, whom the 
plaintiffs represent, and' of the institution 
tba*. the immediate mmagement should be 
in other hands and should, so far as the 
ciroumstaccis permit, be under the super¬ 
vision and control of the Court during tha 
pendenoy of the suit. 

We, therefore, dismiss the appeal and the 
conneited petition, except that we add to 
the lower Court’s order appealed against- the 
provision already mads in our order of 11th 

May 1921 on Civil Miscellaneous Petition No, 
16:8 of 1 <21 for fchs maintenance, subject to 
the Raseiver’s right and dnty to consult the 
Court, whan necessary, of his subordination 
to the Temple Committee. 

Appellants will pay respondents’ costs in 
the appeal. 

Rtu 18AM, J.—I agree. The else ia Fesra- 
rughava Thathachariai v. Krishnaawami Thatha - 
ckariar (1) shows that in a suit under section 
92 of the Code of Civil Procedure, though 
there is no prayer to remove a trustee, a 
Receiver might be appointed daring the 
pendency cf the suit. The reason if, that, 
in this class of suits, it is not merely the 
defendants' rights that are the subject of 
consideration by tbe Courts but the interests 
cf a publio institution of far greater impor¬ 
tant than the defendant/ rights. It may 
be that the power cf a Temple Committed 
to rtmive a trustee appointed by them ia 
limited but it doss not folliw thkt & Court’s 
powers ovar the trustee are similarly fetter¬ 
ed. Having regard to all the facta placed 
folly before us, 1 n* with my learned 


(1) 7 lull, Caa. 90 *; 20 M. L, J. 638; 4 M. L. T, 86. 
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brother in thinking that the Reeeiver should 
continne to be in charge cf the institution 
till the suit is disposed of. 1 agree with 
the order of my learned brother. 


m. c. p. 
w. c. A. 


Deere*, varied. 
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Treient :—Sir Henry Drake Brockman, Kt., 
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GULAB THAKUR- Difimdant No. 1— 

' Appillamt 

versus 

FADALI and OTBEsi-—P laintiffs— 

Rsppo* dints. 

Evidence Act (I of 1872J, 88. 18, 21, 82 (6)— 
Relevancy of statement about relationship—Means of 
special knowledge*—Statement by deceased person as to 
his adoption while small child—Admission under s. 18, 
relevancy of—Hindu Law—Adoption of great-grand¬ 
father's great-grandson % validity oj. 

The statement of a person made when he was 
thirty-six years of age that ho was adopted when he 
waB four years old is admissible in evidence after his 
death to prove the fact of his adoption under 
seotion 32 (61 of the Evidence Act, as he possessed 
the special means of knowledge about the relation¬ 
ship required by the section. The fact that the 
person making the adoption died while the person 
adopted was too young to remember him would not be 
material as tho latter would surely be able to declare 
positively that he had been adopted from that 
acquaintance with the history of his family which 
he would necessarily possess, [p. 567, col 2.J 
Section 18 of the Evidence Act does not by itself 
make relevant the admissions therein mentioned, 
[p 570, col. 1.] 

Under Hindu Law the adoption of a cousin stand¬ 
ing in tho same degree from the common ancestor, 
such as paternal great-grandfather’s great-grandson, 
is not invalid, [p. 672, col. 1.] 
i Case-law discussed.) 

Obiter,— One reversioner should not be regarded as 
deriving his interest from another in whom no 
interest ever vested eve* though that other was hia 
own father. [p« 570, col. 1.] 

Bhagivanta v. 8ukhi, 22 A. 33; A. W.N. (1899) 169; 
9 Ind. Deo. (n. s.) 1064, Qovinda Pillai v. Thayammal 
28 M. 67; 14 M, L. J, 209, followed. 
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Appeal from ibe detree of the Additional 
Distriet Judge, Saugor, dated 22nd Febrnary 
1918, in Civil So it No. 3/62 of 1917. 

Dr. J9. 8. Qour , for the Appellant. 

Mr. f. 8, Kotval , for the Respondents. 

JUDGMENT.—The sail oat o! whiih 
this appeal arises was brought by one Fadali 
along with three other persons to obtain 
possession of a half share in property of 
whisk the lest male owner was a distant 
relation named Janki. The prinsipal 
defendant is Gulab,-the appellant to this 
Court. 

As to the descent of Fadali and Gulab 
from one eommon ancestor there is no doubt, 
and the following table shows how they are 
related to eath other: 

KALYAN 

I 

Pitambar 

I 


r 

Bhole 

I 

Udefc 

I 

Loke 

i 

Fadali, 

(Plaintiff No. 1.) 


i 

Gangju 
Karan j a 


Gann 

I 

Gulab, 

(Defendant No. 1.) 


Janki’s father was admittedly one Mardan 
who died on the 28th May 1849. Janki 
himself died in June 1897 aft the age of 75 
years and was succeeded by his daughter, 
Kashi Bai, who died in Apiil 1916. The 
suit was fled on the 24th January 1917. 
The recond defendant, Maharani, was the 
widow of Janki’s eon, Girdh&ri, who pre* 
defeased Janki. 

Marden was admittedly the natural son 
of GaDgjn who figures in the above tree 
as the defendant Gulab’s great grandfather. 
Tbe plaintiffs’ oise is that Mardan was 
adopted by Brijlal ard, according to them 
Jenki, was deaoended from Kalyan as shown 
in the following table :— 

Kalyan 

I 

Biahandas 

I 

Kharagram 


Brij 


i 


al 


Mardan 

i 

Janki. 
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According to the defence, Mardan was not 
adopted by Brijlal and Brijlal was the eon 
of Kharagram’s brother, Manjn. 

From thesi particulars of the pleadings 
it will appear that if the plaintiffs gene¬ 
alogy is aorreot, Fadali and Gulab are 
related in the same degree to Janki, while 
if the defenee is accepted Galab is the 
sole heir being two degrees nearer than 
Fadali. 

• With the plaint were filed certified oopha 
of two old dotnments. The first dosnment 
(Exhibit P-1) is a statement made by Mardan 
on the 4th December 1828 snnporting a claim 
made before the Revenue Authorities to hold 
15 biffhat of land in Afauta Pathakheri free of 
nevenne. Tne other (Exhibit P 2) is a 
pedigree of the Zemindars of the same Mauea 
whioh was filed in the Oonrt of the Extra 
Assistant Commissioner in eharge of 
Settlement operations on the 7th May 1864, 
The defence contended that neither of these 
documents was admissible and that 
Mardan conld not be validly adopted by 
Brijlal inasmuch as he wai BrijUl’s 
paternal ancle’s son. There were other 
pleadings the nature of which will be suffi¬ 
ciently apparent from the principal issues, 
namely t— < 

" 1. Whether Brijlal was the son of 
Kharagram ? 

2. (a) Whether Mardan was adopted by 
Brijlal P 

(6) Whether all the members of the 
family acquiesced in this adoption P 

3. Whether Mardan inherited the prop¬ 
erty of Brijlal and did not get any share in 
the property of Gangja P 

4. Whether the adoption of Mardan by 
Brijlal is valid in law or by the principle of 
factum valft ? 

7. • Whether phintiff No. 1 is the next 
heir to Janki’s property and has got a half 
share in it ? 

9. (a) Whether the point about Mardan’s 
adoption by Brijlal was in dispute when 
Mardan made bis statement as given in 
Exhibit P 1 and when Janki predated the 
family tree as shown in Exhibit P. 2 P 

(6) Are these documents admissible in 
evidenoe ? ” 

The Trial Judge held that Exhibits P4 
and P-2 were both admissible In evidense 
as statements made before any dispute 
regarding Mardan’c adoption arose by per¬ 


sons having speoial knowledge of the family* 
On the strength of Exhibit P-1 Kharagram, 
not Manju, was held to h&va been Brijlal'e 
father. The adoption of Mardan by Brij* 
lal was found to be proved and valid in 
law. The plaintiffs were accordingly 
given a decree for poceescion in respect 
of the property inherited by Kashi Bai 
from Janki, ordinary and ocoupaoey holding! 
excepted. The defendants were ordered to 
bear the plaintiffs* oosts in proportion to the 
relief granted. 

The only respondents are the plaintiff j, and 
of them Bhawani Prasad alone put in an 
appearance. 

In the first ground of appeal Exhibits 
P*1 and P-2 are said to be inadmissible 
in evidence and, if admissible, of no eviden¬ 
tial value. I shall deal first with the 
question whether Exhibit P-l is admissible. 
The appellant urges that Mardan’o own 
allegation showed him to have been only 
4 years old when adopted and Brijlal to 
have died a year later. It is urged that Mar¬ 
dan sannot, therefore, be regarded a 9 having 
possessed spesial means of knowlegde regard¬ 
ing the adoption. It is also said that the 
adoption shonld be regarded as having been 
disputed in Desember 1823, inasmuch 
as failing the adoption Mardan conld 
have no title to the land which he claimed 
to hold free of revenue. Section 32 (5) 
of the Indian E evidence Act randors admis¬ 
sible a statement by a person who is dead and 
runs as follows: — 

“When the statement relates to the 
existence of any relationship by blood, 
marriage or adoption between persons as to 
whose relationship by blood, marriage or 
adoption the person making the statement 
had speoial means of knowledge, and when 
the statement was made before the question in 
dispute was raised. " 

I sannot think there is any force in 
the appellant’s contention. Mardan may 
well have remembered at the age of 36 or 
37 that he was adopted when 4 years 
old and lived for a year with his adoptive 
father. Moreover, even if Brijlal had died 
when Mardan was too young to remembor 
him, the latter would surely be able to 
declare positively tnat he bad bsen adopted 
from tbatasquaintmes with the hisbo-yof hia 
family whioh he would necessarily paeaees, 
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Deiu Terih'd Chowihry v. Radhq Ohowdh* 
min (1) tbeir 'Lordships cf the Privy Conn- 
o 1 referred to the well-known practice by 
wbieb Hindu boys were taught the names 
of tbeir arcest-ors, paternal and maternal, 
by tbeir parents and other relatives while 
very young. Thefe instructions are given 
not merely os a matter of curiosity, bit es a 
mat tar of necessity. In accordance with 
this prsctiie Mardan would necessarily have 
learnt the name cf his adoptive fjther, if 
he was adopted, and I have no hesitation 
inhddiag that he possessed the special 
means of knowledge required by law. 

With regard to the question whether 
the statement in Exhibit P-l was made 
before any dippute aross as to Mardan’s 
adoption I tan find no indication that the 
adoption itself was questioned. It appears 
from Exhibit 1 D 7, the order rejecting Mar* 
dan’s claim, that the rejection was ba-ed 
merely upon his inability to Bhow that he 
bad ever received a sznod of exemption. 
It wos ro part of his story that the land 
had ever been held revenue-free by Brijlal, 
ncr was his story told in the course of 
any reply to an opponent as was the ra3e 
in }1arair.i Kuar v. Chwdi Din (2), an 
authority relied upon for the appellant. I, 
therefore, hold that there web no dispute in 

1:328 regarding Mardan’s adoption by Brijlal 
and Exhibit P-1 is admissible id evidence. 

. With regard to the evidential value of 
this document it is urged for the appellant 
that Mardan was interested in making out 
a close ielationship between himself and 
Brijlal and, therefore, m*y have lied as to 
the reel nature of the relationship. On 
the other hand, he must have realised that 
bis allegation might bo put to the test of 
inquiry and be did in fact mention two 
persons (Kammal and Umiao) as able to 
corroborate him with regard to the adoption. 
There is mere force in the point that 
before the Settlement Officer in May 1863 
Janki made a sta'ement (Exhibit P-4) in 
v hich he showed Mardan as the son of 
Gangjn and referred to Brijlal as his pa¬ 
ternal uncle. Jai kt’s ftatement should be 
lead in the light cf Karanju’s (Exhibit P-d) 

(1 > 32 0 84 mp 94: DC. W. N. 10', 31 I A. 160j 
8 Sar I*. J. 708(1*. 0.). 

(2i 9 A. 4 7, A. W.S. (1887) 118; 5 Itid Dec. 

(ft. H 1 7 10. . 


made a year . later ia which the latter * 
deroiibed half of Maun Pamekheri as be** 
loDgiDg to him. with his brother B’srem and ' 
the other half to Janki. This statement 
is Dct intelligible except on the assumption 
that Janki had passed out of the family 
so that, .to use bis own expression, Ganvja’a 
share was not in bis possession and Karaoja 
bad no share in hfs (Janki’s): share. In 
the mutat ; on proceedings which took place 
in June 1849 immediately after Mardan’s 
death we hod Janki refeired to as owning 
an entire one third of the village: 6eeExhi¬ 
bit P 6. A further indication that Mardan 
was adopted by Brijlal appears from Exhibit 
P-7 which is a statement of grade a lands 
in Mauta Paraakberi forming part of the 
t ettlement Mid cf 1864. In this Karanjn 
is shown as compyicg two gardens, both 
planted by his father Gangju, The third 
graden figures in the name of Janki and 
is dercribed as planted by Brij’al, Janki’a 
grandfather. In these ciroumstanceii I am 
not prepared to treat Exhibit P-l as witbodt 
value. 

In connection with Mardan s statement 
that he was adopted when only 4 or 5 
jears old it is urged for the appellant that* 
Brijlal would cot ba likely to take in 
adoption so young a child. It appears, how* 
ever, from yastage 22, section IV, Dattaka* 
Mimansa, though the authenticity of the 
quotation therein given is doubtful, that 5 
was once the maximum limit of age for the 
adoptee. According to the late learned 
SSattii Golapcbandra it is desirable 
that a boy should be adopted at a tender 
age so tk&t he may be thoroughly afsimilat 
ed to the family into which be ia adopted 
and being bred up from bis infancy amidst 
its members may be looked npon as a natural 
relation : see “the Hindu Law of Adoption”, 
pace 359, (seoord edition). 

Taming to Exhibit P-2 I find from the 
original settlement record of Mauza Pam a- 
kheri, which I obtained at the request of 
the parties, that this pedigree was prepaid 
by the Extra Assistant Commissioner in 
charge of this Settlement in 1863-64 from 
the statements made by tbe claimants whom 
he examined. He mentioned in his order 
of tbe 7th June 1864 that all the signa* 
tories admitted the details in tbe table to 
be corrfot. Tbe signatories whoce signatures 
are legible in the original are Ratnday*!, 



V*L LxvnO IHDIAS OiBis, 

. QOUR THAtfA f ADAM. 

Qttyfto, R.mlalja and Nirpat It appears Am 
■ tbree »et8 of claimant! recognise 

. e— X “ 

„,tw, *. u.™ K ;c ... 

first holder of the villag Oalsi app< 

3Ski « lbf2Rmffi»olB^ J . 

S^rssrS - 

Ramdayal* took'se "d^ant of Grpinath JJ 

The pedigree shows Mard.n aB adop * de , 

Briilal and it ie olear from the orde * T , 

the Extra Assistant Commissioner wbiohI by 

to the adoption was ra,led \, ^ h . • Ma 

sru’twas.'s - 
A-Wsr^s ffTeifs 

his grandfather mus». therefore be reao as 
in no wav inconsistent with su.h a claim. b 
The pedigree thns undoubtedly repressnU h. 
th® viewB of the descendants of rL\ro* 

2 a iTe when the real position of Mardau B 

is •’ 

iHSfVtd Serves to have great K 

wl-'ght attached to, it. These oon^eratton. n 

nib. for the disposal of all the first ihree A 

"rSe° fo‘ur.b’■ ground of appeal H ^ J 
sail that Exhibit P 7, to whi.h referenee o 
has already been made, ie inadmus.ble ”£ ' 

should uot have been relied npoiu la ^ 
argument, however, the appellant« thjg 
Counsel admitted the admissibili y 
dosumeut and asked the Court to .cmP*™ 
the sopy Sled with the original in the 
Settlement Record. I have made ‘bis som- 
parisou and 6nd the sopy to be per e 
sorreot. The word used for grandson is 
•‘Nathi,” and Brijlal who was only one degree 
n.arer their anchor Kilyan could not 
potsibly be dessribei as Jaukj’s grandfather. 

The fifth ground of appeal oomplains t at 
Jauki is in.orre.tly referred to in the 12th 
paragraph of the lower Court . lodgment a. 
having inherited Brijlal 1 . share. It.surged 
that in Exhibit P 4 Jmki did not in fast 
dessribs bimsslf as having inherited any 
share from Brijial. Whit Jl . nk ' £ 

said wjli tnaths wis in possession of Br.]Ul» 

ihi-e It apistro from the Settlement'Extra 
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Assistant Oommis.ionet's order o! the 7th 
Jane 1864 that Janki was the sole 

des.endant of Kirparam’s son, Bh.msen, who 
not in a serious claim to the share whi.h 
would ordinarily go to that line, 
appeared before the Settlement Offieer M 

i, shown by Exhibit P 3 and explained that 
as he bad long been out of possession, 
having failed many years baok to pay the 
fand revenue, he scold not set up any 
title to a share. There h nothing in ill 
this ons way or the other to assist ns in 
deeiding whether Mardau had baen adopted 
b 7 Biijlal or not. The history of the 

Assistant C .mmissioner’* Order of ‘he ljth 

May loiod (Exh.b.t P 5) ehcws that Brijlal 

was ons of the holders for some years frj “ 
i-ofl a n This order refers more «nan 

onse to the genealogical table (Exhibit P-2) 
which the Extra Assistant Commissioner 
himself prepared, as already stated, and t e 
history of the village bs.omes perfso ly 
intelligible if it be held that Mardau took 
; Brijlal’. plan m be would do, * f ad opM. 

) and was in turn snosesdsd by his natural 

I 901 T J ne° k .i**h ground of appeal relates to 
t Exhibit 1 D 5 which is a sopy of the state- 
, ment made by one Naudkishor before the 

9 Assistant Commissioner, Sangor, on the -6th 

September 1861, at an early stage of be 
inquiry made at the Settlement with the 
e object of determining who should ba rejog. 
d nised as proprietors of Mauza Pamakhen 
u This Nandkishor was asting in the matter 
,d as agent of the plaintiff Fadali’s father, 
is Loke, and deB.ribei Jinki ss son of Lok B s 
r9 ancle. The lower Coart, relying on Sangram 
he Singh v. Ram Bahi (3) held Nandk.shor s 
m- statement to be iuadmies'ble in evidente, inas- 
tly mush as he was merely an agent and not 
is proved to have special means of knowledge 
ree of the relationship in question It is urged 
sot that the pla.nliff Fadali should bs regarded 
r. as having derived his interest from his father 
hat Loke and that the statement made by Loke t 
2 th agent amounts to an admission under section 
i at 16 Indian Evidence A«t>, and is, therefore, 
ged relevant. Sush statamsnts, however, must 
fast have be in made daring the oontiamme of 


( 3 ) 12 C. 219; IJU. 183; 4S»r, ?. C J 076} (5 

Ind. Pec. (n. «.) H9 (P. C.), 
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the interest of the person making the state* 
mentsand it appears from the Settlement 
Extra Assistant Commissioner’s order that 
Lobe’s father Udefc who died in 1847 when 
Loke was a minor, had already lost all rights 
in the village. Further, section 18, Indian 
Evidence Act, does not by iiself make the 
admissions therein mentioned relevant, 
One reversioner should not be regarded as 
deriving his interest from another in whom 
no interest ever vesied, even tbongh that 
other was his own father .* 6ea Bh gwanta v. 
Sukhi (4) and Qovinda Pillai v. Thayammal(b). 
Consequently, the primary rale in section 21 
that an admission is relevant and may ba 
proved as against the person who makes it 
or his repreeentative-in-interesfc is not appli- 
•able here. Nandkishor’s statement is cer. 
tainly not relevant under section 32 (5), 
Indian Evidence Act, ioasmnob as he is not 
shown to have had any special means of 
knowledge regarding the family of bis client. 
This point is exactly covered by the Privy 
Council decision relied on by the lower Court. 
Even if it be conceded that the statement is 
relevant, I consider that it does not amoanfc 
to a clear denial cf Mardan’e adoption by 
Brijlbl. In the first plecr, it was made 
nearly three years before the Settlement 
Extra Assistant Commissior er who prepared 
tie genealogical table (Exhibit P 2) after 
examining all the claimants to the village. 
Secondly, in the loose parlance common among 
Hindus, Brijlal, nolens than Mardar, might 
have been referred to as the uncle of Likes 
father Udet. 

The seventh ground of appeal relates to 
JaDki’s description of Karanju’s son Gaeu 
as his chachatad bahi” (paternal uncle’s 
son) in Exhibit D 1, the deed of gift, exe¬ 
cuted by Janki in Gann’s favonr on the 3rd 
July 1891. It is urged that if Mardan had 
really been adopted by Brijlal, no special 
affection euoh as must have prompted the 
gift effected by Eih ; bit D-l conld have 
existed between Janki and Gam and that 
Garu could only be described as eon of 
Jaoki’s paternal ncole if Janki regarded hie 
father Mardan as the full brother of Karanju. 
Those contentions seem to me to lose mnoh 
of their force when regarded in the light 


(4) 22 A. f 3; A. W. N, (1899) 159; 9 Ind. T«o 
(N. a.) 1064. 

(6) 28 M. 67; 14 41. L. J. 209. 


hi'tory of the village a, give,, by 

the Settlement Extra Assistant Commissioner 
in Exhibit 1 D-2. Brijlal and Karanja ossa- 
pied corresponding plates in the table of 
descent from Kslyan and both in ao.ordanse 
with usage might have bien referred to 
as Janki* uncle. Ae for the motive for 
the gift U appears from the Settlement 
Extra Assistant Commissioner’s proceeding 
and Karanja’ sown statement in 1854 (Exhibit 1 
P-3) that Karanja was for some time a 
recognised Pattidar but lost his share be- 
cause he was unable to pay the Government 
revenue. Janki'a share in 1864 was declared 
to be 6 annas 4j pies or more than an exact 
one-third of the village by jnst about the 
share ennveyed by Exhibit D 1. It appears 
from the plaintiff Fadah’s statement as 
PrW, No. 10 that Gari Bahu by whose name v 
Exhibit D 1 describee the share given to 
Ganu was the widow of Janki’a son Maha- 
deo. To infer from this gift that the- 
statements made to the Settlement Extra 
Assistant Commissioner in 1864 by the then 1 
co-sharers regarding the adoption were in¬ 
correct would, in my opiniin, be wholly un¬ 
reasonable. I agree then with ttfe lower 
Court that Exhibit D 1 does not weaken the 
plaintiffs* case. 

The 8th ground of appeal is concerned 
with the evidence of the first four witoessec 
examined by tbe appellant. Gaya Prasad (D.. 
W. No. 1.) is the appellant’s Parohit and 
tenant and there seems io be considerable 
force in tbe lower Count’s remark that this 
man is not likely to remember the names 
of the anoesfcors reoited by Janki who died 
20 years before the witness was examined. 
Bhagole, the second witness, heard Janki 
recite tbe names of his ancestors at a wed- 
ding which took place in 1868 when the 

witness was only 15 years old: tbe appellant 
and he had given evidence for eaoh other 
on * previous occasion. Pyarelal (D. W. 

No 3) likewise speaks of a single recital at a 
weddmg which took place about the year 

dalll “ be 22 years old. His sister’s 
daughter 10 married to the appellant and 

he had given evidence for him. Ante (D, W. 

enn'ncrh 'l ^ ***1 ° ld ftDd 8ti11 hard ^ old 

enough to remember Mardan who died in 
1849. It is troe that all these four men 
reside in Pamakberi and so bad opportonity 

of knowledge which outsiders ooold not 

btam. Ou the other hand, their evidence 
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carries little weight when compared with 

the statements made more than 50 years 

earlier by claimants to the village at a time 

when none had any particular interest in 

allegirg an adoption which had really taken 
place. 

The 9ih gronnd of appeal relates to evi¬ 
dence given not by the defendants’ witnesses 
bnt by the plaintiff Fadali as his own 10th 
witness and Barela] (P. W. No. 11). If Mar- 
dan, who, like Brijlal, wa 9 by b'rth tMrd in 
descent from the common ancestor, Kalyan, 
was adopted by Brijlal, then Janki stood 
in the same degree as the plaintiff, Fadali. 
On the other hand, if Mardan remained 
throughout his life the son of Gangju, then 
Janki would be one degree nearer than 
Fadali to the common ancestor and so hie 
senior. Now, Fadali admittedly shaved his 
moustache when Janki died and it was 
elicited from him in cross-examination that 
this mark of respeofc is only shown to 
seniors, Similarly, Barelal (P. "W. No, 11) 
said in cross-examination : — 

Ganu ThBkur had shaved his mous¬ 
taches at the death of Janki. Amongst us 
the younger relations only shave their mjos- 
taches. I mean those who are younger in 
degree and if of the same degre9 those 
who are younger in age shave their mous¬ 
taches.” 

Fadali is anly 40 years old and 
so must have been considerably yoanger 
than Janki when the latter died nod aac.id- 
iug to Bjrtlil would properly shave At 
Janki’s deatb. We have do indention of 
Gadu’s age, and if M irdan wa3 not adapted 
Garu and Janki wocll as cousins stand in 
the same degree of descent from the commjn 
ancestor : in these oiroumctances 1 am not 
prepared to attach any special signifi ranee 
to Gaeu's shaving whic\ as the lower Coart 
has remarked, may have been due to respect 
for Jarki. It must be remembered io this 
connection that Janki was the most itfl;- 
ential member of B limseu’s branch anl 
had given Gann a part of his share in the 
village. 

In connection with the 10 h ground of 
Appeal stress is laid on the sappoeei im¬ 
probability that BrijlU would afopt a cousin 
standing in the same dogrea as himaeii from 
the common ancestor. Rjferenoa made 
for thj appellant to Piatifc* 29 anl 30 in 


Section II of the Dattaka Mimansa which 
are thus translated in “Stokes’ Hindu Law 
Books” at page 552. (edition of 1865)?— 

Placitnm No. 29:— 

“By the position that a brother’s eon 
only must bs affiliated, it is meant, that 
the son of a whole brother only must be 
affiliated. Manu declares this: if one, among 
brothers of the whole blood ( Ekajata ), be 
possessed of male issue ( Putrayan ), Manu 
pronounces that they all arc fathers of the 
same, by means of that son.” ( 

Placitnm No. 30:— , 

In this text, the state of brothers, as 
adoptive fathers, being propounded, their 
incapacity to be the objects of adoption 
follows.” 

In the placitnm next following Nanda 
Pandita infers from the text of Manu that 
a man cannot adopt his paternal uncle of 
the whole blood, or his full brother, or hie 
full sister’s Bon. I am also referred to Sri• 
ramulu v. Ramayya (6) in which it was 
explained by that learned Hindu lawyer 
Muttusami Ayyar, J., that the prohibition 
of the adoption of a half brother has nothing 
to do with the possibility of a legal marriage 
between the son and hi-i step mother in her 
virgin state. There is nothing in the present 
ease to indicate that Brijlal could not have 
married the woman who married Gangju and 
became the mother of Mardan. That Mardan 
was much younger than Brijlal appears 
from Mardan’s statement in 1828 (Exhibit 
P. l). So far as his age then ig concerned, 
there is nothing incongurou’ in the adoption. 
It is also clear that the express prohibitions 
laid down by Nanda Pandita in Placitum 
107, Section II, Dattaka Mimansa, do not 
include the paternal great grandfather’s great- 
grandson. Oa the other hand, there is direct 
authority in Yammva. Qootnd Appaji v. Laxu • 
manBhimrao Kulkarni( 7)in favour of adopting 
the son of the mother’s brother and Nanada 
Pandita was there held to have intended that 
anybody cou’d be adopted, so long as he was 
not within the cases speci6ed as prohibited 
In Walbai v. lieerbai (8) the adoption of a 
father’s brother’s son was treated as clearly 
valid. I may ako ref-r to Ramkrishna Qopal 


(fl) 3 M. 15; i Ind. Dee. (n.s.) 506. 

(7) 16 I,ul. Caa. 180; 30 B, 633; 14 Bom. L. R. 543 

(8) 4 Ind Cae. 277; 34 B, 491; 11 Bom. L. R. U7&* 
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v. Chimnaii Vyankotesh (9)in which two Judges 
of the Bombay High Conrfc, following Yamnava 
Govind Appaii v. Lcxaman Bhtmrao Rulttarni 
(7) (above cited), upheld the adoption of a 
father’s lister’s son. In V lT ayya v, Banumanta 
(10), ore of the cases relied upon by the lower 
Oouit, the adoption of a paternal unole’s 
eon was upheld. 

The law beiEg in favour of Mardan’s 
adoption and bis age having been suitable 
I am unable to fee that there was ary 
improbability in the cate set op for the 
plaintiff?. 

In the 11th ground of appeal objection 
is taken to the lower Court’s conclusion 
from the behaviour of Gangju as desoribed 
in Exhibit P.-l that Mardan’s adop ion was 
arqniesced in by the members of the family. 
It is urged that a-qniesceuce which tan 
properly be treated as evidence of an adop. 
tion should be shown to have extended 
over a number of yenrs, Tbn argrment 
n sufficiently met- by the circumstances 
already set cot in which the pedigree of 
the family was prepared at the Settlement 
of 1864. The alleged adoption had fcbken 
place between 60 aid 70 ye rs ba*k pnd 
it was admitted by the munbsrs cf the 
fimily who set up claims to be recognised 
as proprietors of the village. It is not. to 
the point that Mardnu’s olaira to hold 15 
light.s of land free of revenue was re- 
jested. 

My icntluMcn then is that the adoption of 
Mardan by Brijlal is satisfactorily e&tab. 
iished. 

It is unnecessary to consider the documents 
wl ioh the plaintiff respondent., Bhawani 
Prasad, moved this Conrt to admit snd 
consider akheugh they had been rejected 
by the lower Ocurt a<» filrd too hfe. I 
may, hrwever, say that tie respondent’s 
affidavit shows that, he knew (f the existence 
<f the cligirals befere he brneghfc to the 
notiteof the lower Ocurt the fact that they 
nioported h's ease and that he wished to 
file copies. 

it reniair s to deal with the allegation 
in tie last ground of appeal that the 
sc^edu’e cf costs as drawn up by the lower 
Oouit is not. correct. The plaintiffs’ claim 
inc r uded a half share in an ordinary boldmg 
hl( 1 an oicoprney bolding and a half share 

(9) 21 lnd, Can, 34; 15 Bom. L. E. 824, 

0°) 14 *b 6 lnd. Dec. (N, ■.) 321. 


[1922 

in a large house. The claim to the share' 
m the ordinary and occupancy holdings 
has been disallowed, The heuse is number 
4 of the 5 in wlrch a share was claimed 
and the appellant who wai said to be in 
possession pleaded that the person actually 
in possession was Bala Prasad who was 
thereupon joined as the fourth defendant. 
On Bala Prasad’s defence the fifth isme 
was framed cn wbioh the lower Conrfc 
found that a portion only cf that hcu«e 
belonged to Janki, the name of this portion 
being BhuU.’ Accordingly, the plaii tiffs 
were given a decree against Bala Prasad 
f’r possession cf one h^lf of ‘‘Bhnlj.” The 
valoe rf the entire house was found on a 
preliminary issue to ba Rs 2.000, but the 
value of the portion oiled “Bnula” has 
not been separately ascertained. 

The plaintiffs have been allowed all their 
costs except a sum of Rs. 20 for Ocurt 
fees and Rs. 10-3 0 for Pleader’s fee and it is 
impossible to understand how these figures 
have been reached. 

It is clear that the derree does not 
correcily give effect to the order in the 
judgment that the defendants are to bear 
the plaintiffs’ costs in proportion to the 
relief granted to the plaintiffs. The decree 
must be modified so as to disallow as much 
of the Court-fee and Pleader’s fee scheduled 
for the plaintiffs as corresponds to the 
value of a half share in the ordinary and 
occupancy holdings and a half share in 
that part of the fourth bonse which ia 
called " Bbula.” Wbafc these values are 
w»ll be ascertained by the lower Court 
which will then amend its decree according- 

The appeal is dismissed. The appellant 
having failed cn the principal qneation 
and succeeded orly on the trivial matter of 
costs be will pay the costs in this Court 
of the plaintiff-respondent, Bhawani Prasad. 

N. H. 

Apftal dismissed. 
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PRIVY COUNCIL. 

APPKIL FROtf THE NaGPOK JUDICIAL 

Commissioner’s Cookt. 

April 6,1922. 

Present Viscount Cave, Lord Shaw 
and Sir John Edge. 

Sued KAS AM ?incb deceased (now 
represented by Syei KHANE JAMA 
and otheks)—Appillints 

versus 

JORAWAR SINGH and others— 

Respondents. 

Hindu Law —Mitakshara as interpreted in Berar — 
Power of undivided co-sharer to sell—Severance oj 
estate how effected—Agreement to divide, effect of. 

According to the law of Mitakshara, as interpreted 
in Berar, an undivided co-sharer can sell his share 
in joint family property without the consent of his 
co-owners [p. 574, col. 1.] 

In the case of a joint Iliudu family, subject to 
the law of Mitahshara, a severance of estate is 
effected by au unequivocal declaration on the part 
of one of the joint holders of his intention to hold 
his share separately, oven though no actual division 
takes place, and the commencement of a suit for 
partition is sufficient to effect a severance in interest 
even before decree. So also is a claim by one mem¬ 
ber of a co-parcenary for his share followed by au 
agreement under which all tho members appoint an 
arbitrator to divide their property and agree to 
,accept whatever partition he might make. [p. &74, 
col. 2.] 

Appovier v. Rama SubbuAiyan, 1» M. I. A. 75; l 
Suth, P C. J. » 57; 2 Sar. P. C. J. 2 <8; 8 W. R. P. 
C. I, 20 E; R. 30, Joy Narain Giri v, Girish Chundcr 
Myti, 6 I A. 228; 4 C 434; 3 Sar. P. C. J. 871, 3 
Ind. Jur 81, 2 Ind Dec. »N. s - 276 P. C.), Girja Bui 
v. Sadashiv Dhundiraj , 37 Ind. Cas.321, 43 1. A. 151; 
43 C. 1031, 20 0. W. N. 10S5; 14 A. L 822; 20 M. 

L. T. 78, 12 N. L R. 113; (1916) 2 M. \V. N. 18 
Bom. L. R. 621; 4 L. W. 114; 24 C. L J. 207; 31 

M. L, J. 455 (P. C.i; Kewat Haiti v. BudhSinyh , 40 
Ind. Oas.2-6; 44 I. A. If9; 39 A. 4 96; 15 A. L.J. 581; 
2 P. L. w. 67; 21 O. VV. N. 986; 33 M. L. J. -*2; 19 
Bom.L. R. 612 ; 26 C. L .?. 10 !; (1917) M. W. N. 6i4, 
6 L. W. 330 (P. C.i, followed. 

Privy Council Appeal against the judg- 
^nt and decree of the Court cf the 
Judicial Commissioner, Nagpur, reversing 
t-hat of the Additional District Judge, East 
Berar, Amraoti. 

Mr. De Gruyther , K . 0. and Mr. Porikh , for 

the Appellants, 

Mr. Kenworthy Brown , for the Respondents 

JUDGMENT. 

Vucount Gave.—T his is an appeal by the 
defendant in the suit against the deoree of 
the Court of the Judicial Commiesioner of 
the Central Provinses, reversing a decres of 
the Additional District Jadg?, East B 9 rar, 


Amraoti, and giving judgment for the 
plaintiffs, 

Nain Singh and the plaintiffs, who ware 
the issues of his brother Kfaannu Singh 
formed at one time a joint Hindu family’ 
resident in Berar and subject to the law 
of the Mitakshara as there interpreted. 
Before the date of the deed next mentioned, 
Nain Singh and the plaintiffs bad become 

separate in mess and residence, but not in 
estate. 

By registered sale-deed, dated the 29th 
September 1902, Nain Singh sold his 
, half share cf the ancestral property of the 
family (with some moveable property) to 
Syed Ka*am for Ri. 20,000 of which 
Rs. 15,COO were admitted by the vendor 
to have been received in advance, and the 
romaining Rs. 5,000 were paid to him in 
the preienae of the Registering Officar. No 
partition was then effected, but the pur . 
■baser was allowed to hold and cultivate 
certain parts of the property corresponding 
in valus to a half share. On the 4th 
December, 1905, all the members of the 
family signed a kararanarna appointing one 
Gbasi Ram as arbitrator to partition the 
property and agreeing to accept whatever 
partition he might make The arbitrator 
divided the property into two lists, one 
(representing the remaining • moiety j n 
value) containing the property to be 
allotted to the plaintiffs. The latter liet 
was apparently divided into three eub-lists 
one for each of the plaintiffs. These lists 
were handed to Nam Singh. The formal 
division was not at once carried out aa 
Nain SiDgh died on the 26th March 190J 
but after his death the lists appear to have' 
been acted upon by all the persons interested 
as the purchaser was put into possession 
of the property allotted by the arbitrator 
to Nam Singh, and the plaintiffs from time 
to time dealt with various parts of the landc 
contained in heir lists. 9 

On the 23rd July 1914 the plaintiffs 
brought the present suit against Syed Ka?am 
claiming poesession of the lands of which 
he had been so put into possession on thm 
ground that the family had continued mint 
in estate down to the death of Nain 

»*i. 

jndow twh..h occurred on the 10th July 

19101 the properly had passed to th-m 
They also alidad that tho half star-had 
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}; e3n sold by Nain Singh to the defendant 
for a bogus consideration of R 3 . 20,090,” 
an expression which has no legal signified 
tioo, but which apparently meant that the 
•on9idaration of Bs. 20,C09 bad not in fast 
been paid. 

The suit was heard by the Additional 
Distriit Judge, Bast Berar, who dismissed 
it. holding that there had been an effestive 
agreement for partition, and that the 
R 3 . 20,000 had been paid. On appeal, the 
Additional Judicial Commissioner held that 
there had been no partition, and that although 
Rs. 5,000, part of the purchase money, 
had been paid before the Registering Officer, 
the balance of Rs. 15,000 had not been 
pa:d, or, if paid, had been at once returned. 
He declined to admit the plea that the 
kararnama effest-d a severance of the joint 
tenancy on the ground that this had not 
been specifically pleaded. Hs, therefore, set 
aside the decrae of the lower Court, and 
directed the defendant to pat the plaintiffs 
in possession of the property in tuit on 
payment by tie plaintiffs of R 3 , 5,009. 
Against this decree the presant appeal was 
brought. The original appellant, Syed 
Kasam, ha3 died pending the appeal, and 
is represented by the present appellants. 

Two points are taken on behalf of the 
appellants: First, it is said that the law 
of the Mitakshara is to be interpreted in 
Berar in the same manner as in Bombay, 
and that, according to that law ae so inter¬ 
preted Nain Singh had power to sell his 
undivided share in th8 joint family property 
without the consent of his co owners; and 
their Losdships do not donbt that this 
statement is correct, But to this point it 
was answered by the Jadisial Commissioner 
that the sals by Nain Singh in 1902 only 
gave to the purchaser an equity to enforce 
a partition, and that such equity was dis¬ 
placed by the fact that the purohase money 
was not fally paid. In view of their 


Commissioner was appropriate to the 
case. 

But, secondly, it is argned on behalf of 
the appellants that the transactions which 
took place in the year of 1995 effected a 
severanoa of the joint estate end accord¬ 
ingly the plaintiffs have no right to sue, 
and in their Lordships’ opinion thisargu* 
ment should prevail. 

It is settled law that in the case of a 
joint Hindu family subject to the law of 
the Mitakshara, a severance of estate is 
effected by an unequivocal declaration on 
the part of one of the joint holders of 
his intention to hold bis share separately, 
even though no actual division takes place, 
and the commencement of a suit for parti¬ 
tion has been held to be sufficient to 
effeot a ssvarencs in interest even before 
decree fgee Apfooier v. Rama Subbi Aiym 
(l), Joy Naratn Qiriy. Qitish Chunder Myti 
f2), Qir.a Bai v. Sadashiv Dhuniiraj (3), 
Katcal Nain v. Budh Singh (4).] 

In the present caso it was proved by 
the evidence of one of the plaintiffs (Jora- 
war Singh) and of Ghasi Rim that Nain 
Singh claimed his half share of the an- 
cestral property, and that after discussion 
all the joint holders signed the agree¬ 
ment of the 4th December 1905 appointing 
Ghasi Ram to partition the property and 
agreeing to accept whatever partition be 
might make; and this claim and agree* 
ment were quite sufficient to effect a 
severance in interest and to prevent the 
share of Nain Singh from passing by 
survivorship, It is true that the agree¬ 
ment was not specifically pleaded by the 
defendant Syed Kasam; but he pleaded 
that Nain Singh was eeparate in estate 
and relied in his written statement on 
the division of the property which result, 
ed from the agreement, and their Lord- 


Lordships’ opinion on the second question, 
to bo hereafter stated, and of the fact 
that the evidence on the question of the pay¬ 
ment of Rs. 15,000 was not fully brought 
to their notice, they do not think it 
necessary to deal with this point ; nor do 
they express any opinion on the question 
whether, even if it was proved that part 
only of the purchase-money wa9 paid, the 
form of decree adopted by the Judicial 


(1) 11 M. I. A- 75; 1 Suth. P. C. J. 657j 2 Sar, P O 
J. 218, 8 W. R. P. C. 1; 20 E. R. 80. 

(2) 5 I. A. 228; 4 C. 434; 3 Bar. P. C. J. 871} 3 Ind. 
Jur. 81; 2 Iiid. Dec. (n. a.) 276 (P. C.). 

(3) 37 Ind. Cas. 321; 43 I. A. 15 1 ; 43 C, 1031; 20 
C. W. N. 1085; 14 A. L. J. 822, 20 ftl. L. T. 78; 12 N, 
L. R. 1 [3* (1910) 2 M. W. N. 65; 18 Bom. L. R. 6i ; 
4 L. W. 114; 24 O. L. J. 207; 81 M. L. J. 455 (P. C ). 

(4) 40 Ind. Caa. 286; 441, A. 159; 39 A. 496; 16 A. 
L. J. 581; 2 P. L. W. 67; 21 C. W. N. 986; 33 M. L. J. 
42; 19 Bom. L. R. 042; 26 O. L, J, 101: (1917) 

W. N, 614;6L. W.330 (P. O,), 
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ships do riot think that the agreemant 
leading up to that division aan ba put 
out • of assount,' The subsequent division 
of the proparty between the «o owners 
was aatepted by all partus and is 
not saii to have baen unfair, and there 
appears to ba no reason wby it should be 
disturbed. In tbesa •iroumstanses the sale 
to Syed Kasam tonld not be set aside 
at the instano3 of the joint owmrs, but 
only (if at all) at that of the vendor 
or his representatives ; and any proceedings 
for that purpose were Statute barred before 
the •ommensement. of the suit. This is 
sufficient to dispose of the plaintiffs’ 
•laim.. 

For these reasons their Lordships will 
humbly advise His Majesty that this 
appeal sbonld be allowed, that the decree 
of the Judicial Commissioner sbonld be 
set aside and the decree of the District 
Judge restored, and that the respondents 
should pay tfce costs in both the Courts 
below and the scs's of the prasent appeal. 

N. K. Appeal allotted. 

Solintor for the Appellans.— Mr. E, 
Dalgado . 

Solicitors for the Respondents.—Messrs, 
Dovner Johntoh . 


CALCUTTA HIGH COURT. 

Appial from Appillati Obdir No. 347 

of 1920. 

August 22, 1921. 

Present*.—Justi«e Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Pantou. 
KUMUDINI RAY and others—Decree- 
Holders —Appellants 
versus 

KAMALA KANT SEN— Respondent. 

Limitation Act (IX of 1908,), ss. 5, 14— Appeals, 
admission of, after limitation —Court, whether may 
■ follow provisions of e. 14. 

I 

In the exeroise of its discretion under section 6 of 
the Limitation Act in regard to the admission of 
an appeal, the Court may very well bo guided by 
the provisions of section i4 of the Act, although the 
'•ame do not in terms apply to appeals, [p. 676, col. 

M 


Ardha Chandra Rai v. Malang ini Dassi, 23 C. 325; 
12 Ind. Deo. (N. s.) 217, Balaram Bhramaralar Ray 
v. Sham Sander Narendra, 23 C. 620: 12 Ind Dec. 
(n. s.) 350, Dadabhai Jamsetji v. Maneksha Sorabji, 21 
B. 55?; 11 tnd Dec. (n. s.) 370, Qopisetti Narayana - 
saiomi Naidu. Cam v. Tallanraju Vencatasubbarayudu, 
9 Ind. Cas. «42; 9 M. L. T. 316; (1911) 1 M. W. N, 
233, Madhuban Das v. Narain Dass 4 A. L. J. 397 at 
p. 400; 29 A. 636; A. W. N. (1907) 155, Narain Singh 
•v . Bikram Singh, 11 Ind. Cas. 814; 8 A. L. J, 79 *, 
referred to, 

Appeal against the order of the District 
Juige. Chittagong, dated the 10ih Jaly 
1920, affirmirgtbatof the Subordinate Judge, 
ObittagoDg, dated the 3rd Marsh 1920. 

Dr, Dwarka Nath Milter and Babu Manindra 
Nath Banerjee , for the Appellants. 

Babu Narendra Kumar Das{ for the Res¬ 
pondent. 

JUDGMENT.—This appeal is directed 
against an order of dismissal made on an 
application for execution of a decree against 
a surety. Tbs detree was made by this 
Court on the 23cd January 1917 in a first 
appeal in a suit, valued at more than Rs. 5,000. 
It is plain that an appeal against an order 
in exesntion of such a deuee lias not to 
the Dislrist Judge but to this Court. The 
order of the Subordinate Jndga was made 
on the 3rd Marsh 1920, and an appeal was 
presented to the District Court on the 1st 
April 1920. The District Judge dismissed 
the appeal on the 10th July 1920. There¬ 
upon the present appeal was lodged in this 
Court on the 11th September 1920 against 
the order of the Distriat Judge whereby he 
had affirmed the order of the Subordinate 
Judge. No preliminary objection was taken 
to the appeal presented to the District Judge 
and nobody discovered that the appeal was 
incompetent. Indeed, in this Court also, 
tbe point was not mentioned till the res¬ 
pondent was called upon to answer tbe 
argument advance! on behalf of the appellant. 
It is plain that the order of the District 
Judge was made without jurisdistion and 
that this Court must new set aside that 
order and substitute therefor the order whi«h 
should have been made by the District 
Jadga, namely, an order that the memo¬ 
randum of appeal presented to the District 
Judge ba returued to tbe appellant for 
presentation to this Court, This is the 
•ourse which was adopted in Ranjit Mitiir 
v, Uamudar Singh (1). There is this 

(1) 16 Ind. Cas, 9H; 15 C. L. J. 77; 17 C. W. 

116. 
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difference, however, between that ease and 
the present, namely, thafc there the lower 
Appellate Oonrt bad modified the order of the 
primary Court, while here the lower Appellate 
Court has affirmed the order of the Court of 
first instance* This circumstance, however, 
does Dot affect the position, and the learned 
Vakil for the appellant has suggested that, 
as the memorandum of appeal presented in 
the Court cf the District Judge is now in this 
Court, it may be taken to have been presented 
here after its return by an order of this 
Court, This, we think, is reasonable. The 
memorandum of appeal will, therefore, be 
taken to have been pressnted to this Court 
on this day and an endorsement to that 
effeot will be made on the memorandum by 
the Registrar. 

No question of Courtages arises; but we 
have to consider the question of limitation. 
It is, we think, sufficiently obvious that this 
is a fit case for the exercise of our di^ore* 
♦ ion under section 5 of the Indian Limita¬ 
tion Act. It has been ruled that in the 
exercise of that diearetion in regard to an 
appeal, tie Court may well be guided by 
the previsions of section 14, which does 
not in terms apply to appeals, beoauee appeals 
are governed by section 5 which has a 
manifestly wider scope. This view was 
adopted by this Coart in the cases of Ardha 
Ohandra Roi v. M a tang ini Das$i( 2) and Bala* 
ram BhramarotarRay v. Sham Sunder Narendra 
(3). A similar view was adopted by the 
Bcmbay High Court in Dadabhai Jamttt i 
v. Manehsha Sorabji (4), by the Madras High 
Court in G^pisetti Narainswamt Naidu 
Garu v, Tallanraju Veucatasubbarayudu (5) 
and by the Allahabad High Court in Ma h,U' 
ban Das v. Narain Das (6) and Narain isingh 
v. Bikram Singh (7), If the period between 
the presentation of the appeal in the Court 
of the District Judge and the order for 
return made by this Court be deducted, 
the appeal now lodged in this Couri is within 
time. The proper course to follow in these 
circumstances is that stated in Ron jit Missir 


O) 23 C. *25; 12 Iml. Dee. (x. a.) 217. 

(3j 23 C. 526; 12 Ind. Dec. (n.s.) 360. 

(4) 21 B. 552; 11 Ind. Dec. (n. s.i 370. 

(5) 9 Ind. Cas. 642; 0M.L. T. 316; (1911) 1 M. 
W. N 233 

(«)4 A.L. J. 307 at p. 400; 29 A. 635; A. W. N. 
(1907) 155. 

(7) 11 Ind.Cac.8Uj8 A, L. J. 793. 



V. Ramudar 8ingh (I), namely, to allow the 
appeal, to discharge the order of the District 
Judge, lo record on the memorandum of 
appeal presented to that Court an order of 
retorn for presentation to the proper Court 
to be signed by the Registrar and finally t}> 
regard the memorandum as presented in 
this Court on this day. The memorandum 
will now be registered as an appeal from 
an original order against the order of the 
Subordinate Jndge passed on the 3rd March 
1920, aui, in the exercise of the di?oretiop 
vested in the Court under section 5 of the 
Indian Limitation Act, we hold that the 
appeal so registered i* io time. The paper- 
book will be prepared and the appeal heard 
in dne course as a first appeal. We order 
accordingly. 

As the objection to jurisdiction was not 
raised in the Court of the District Judge 
and as the point was not taken in this 
Court till a late stage of the argument, we 
direct each party to pay bis own costs both 
here and in the Court of Appeal below. 

Toe appellant will file a vakalatnama in 
support of the arpaal now lodged' in this 
Court. 

n. n. Appeal allowed. - 


LAHORE HIGH COURT. 

Second Oivil appcal No. 457 op 19 8, 

May 12,1921. 

Present ;—Mr. Justice Broadway and 
Mr. Justice Wilberforce. 

Musimmat SHANKAR -Deiisdaat - . 

Appellant 

„ PONDHNf, 

Specific Kd,e Act (I of .877;, ». 42, ?rom,o- 
lerson in joint possession with another-Declaratory 
suit that other person has lost his interest in prop . 
ertij, whether maintainable . 


"■ I ,ur8uu in PO9S08Bioa with another catno 
SU 0 for a more declaration that the other persoi 
has °st h.s interest in the property and i nol 
entitled to remain ln possession beoause inssuob 

a case the plaintiff can and should eue for exo neire 
possession [p. 577, col. 1.] 

P 4 Ind ‘ Ca3 ' 858 ‘ 1<J: 

r. B. 1909; 173 P, W. B. 1909, referred to, 
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Sfiiond appeal from the deorae of the Dia- 
triofc Judge, Hoshiarpur, dated the 2nd Govern- 
. ber 1917, affirmiog that of tha Subordinate 

Judge, Seond Claes, Hoshiarpur. date] 
15th February 1917. 

Mr. De > Rii Sawkniy, for the Appelhut. 

Mr. B. D. Qure»Jn\ for the Heepoadent. 

JUDGMENT.—In the suit giving rne to 
this appeal Jodha, son of Wazira, sought to 
obtain a declaration to tbe efhefc tha f , 
owing to bor uujhantiby the defending 
Afwiammd* Sbankri, widow of Nawau, had 
lost her life estate in 187 kanah 2 marlut 
of land, and, therefore, wa9 not entitled to 
retain po^sesMon thereof. The OoarJs below 
have bold that the olaintiff being in joint 
po8!8f3tOD wa 9 entitled to bring a declaratory 
•suit. They also held that the def-mdaofc had 
b-ocooe miaha^fce and the phiatiff wai 

awarded a deiree for the ' dealaration 
prayed for. 

Mnsammat Shaukri has now 10013 np to 
tbi* Court in second appeal through Mr. 
Dev Raj Sawhney, and it hw boen contended 
that tbe appellant ij in sole poasesdon of 
about 23 kd'ials of the land in suit and in 
joint possession of 'bo rest. Ou the 
authority of Abdul Qhafur v Mehir tin vista 
(1), Mr. Dsv Rij eontand^d that fche«»u?fc fo.- 
a declaration did not lie In this view we 
agree. The pUiutiff who is in jo r ub pos'ei* 
flionof a greater oortion of this land could 
and should sne for exclusive pHseuioa if hi* 
allegations as to Mus immat Si&ukri’s no- 
ohasdfcy are CJrrtift It is char that the 
objeit of hissait is to dispose Mmannat 
Shaukri of the la .d of whico sie is 
in sols possession aidthit of w lish she 

” 1 ®. i' 3 * Qt poaiesdon with him. Mr. 

Kireshi, on behalf of the re pindent, argad 
that he should be allowed to amond his 
plaint at this stig < As, howeve% this 

point was raided b/ the defendant 
from the very WJ do n)t fchink 

we would bs j u ifioi in allowing tie 
amendmont pray:.! far a: this lit a stage 
of the proieelings. We would note tbit 
the judgment of the learned District Jadfe 
is uasati^futory ioa^muih as neither of the 
pointsraised bef >re h m have boen dimmed. 
He appear* to have aoiej .ed the eonjlmtoni 
arrive i a; by the £W Jourt witlou; a oy 
inleo oiem ec&uiaitba of tie eviJe ne or 

the l»w. 

(‘Ml®* Cui, S56 ; 101|P. R. 190); 173 p. vV. R 19 )^ 


Toe appoal is aocipted and tbe^auit dia- 
missed with eos-a throughout. 
a . h, 

Appoil accept) l. 


CALCUTTA HIGH COURT. 

AprBAL from Orio.kaL Dccres No. 195 

OF 1919. 

July 15, 1921. 

Preteni Jatt'ee S’r Asutoih Mookerjee, Kt., 
and Mr. Jusfcio Buckland. 

SATIS CHANDRA GHOSH-Difendant— 

Apr2LLAMT 
VC r gut 

KAblDASl D4S1 —Respohdeht. 

Parda-uashiu lady, transactions with—Principles ap¬ 
plicable—Persons standing in relation of personal con¬ 
fidence—Absolute strangers—Independent and competen t 
advice, what is -family settlement—Consideration— 
Pleading -Fraud— Variance between pleading and proof 
— Plaintiff , position of. 

All transactions with parda-nashin ladies fall 
broadly into two groups, uauioly, first, cases where 
tho person who seeks to hold the lady to tho 
terms of tho transaction is ouo who stood to¬ 
wards hor iu a fiduciary charaoler . or soruo re- 
lation of personal confidence, and, secondly, cases 
where such person was an absolute stranger 
aud dealt with hor at arm's length. In tho 
former class of cases, tho Court will act with 
gro it caution and will prosumo confidence put and 
influence exerted: iu tho latter class of cases,, tho 
Court will require the confidence aud influence to bo 
proved intrinsically. Tho fairness of tho bargain is 
the crucial test [p. col. I; p. 582, col. .] 

The Court, when called upon to deal with a deed 
executed by a parda-nashin lady, must satisfy itself 
upon the evidence, first, that the deed was actually 
executed by her or by some person duly authorised 
by her, with a full understanding of what she was 
about to do: secondly, that she had full knowledge 
of the nature and effect of tbe transaction into 
which sho is said to have entered : aud, thirdly,, that 
she had independent ami disinterested advice in tho 
matter, [p. 680, col. p. Oil, col. J.] 


Mariam Bibce v. Mulummid 11‘ralnm, A'i Iml, Cus 
581; 28 C. L. J. 30J at p, 387, referred to, 

(Case-law considered.) 

# 

Tho circumstances under which a pml^mtthin 
woman agrees to transfer property in which she is 
interested must he carefully examined in order to 
ascertain that sho hud independent advice and l.hu 
the lady had su«!i:iont intelligence to understand the 
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relevant and important matters, that she did under, 
stand them as they were explained to her, that 
nothing was concealed, and that there was no undue 
influence or misrepesentation. [p. 5s2, col. 2.] 

It is not necessary to insist upon a test which 
depends upon a clear understanding of each detail of 
a matter which may be greatly involved in legal 
technicalities; it is sufficient that the general result 
of the transaction should be understood and that 
people disinterested and competent to give advice 
should, with a fair understanding of the whole 
matter, advise the lady. [p. 588, col. 1.] 

Independent and competent advice does not mean 
independent and competent approval; it simply means 
that the advice should be removed entirely from the 
suspected atmosphere, and that from the clear lan¬ 
guage of an independent mind, free from taint of 
interest, the party acting should know precisely the 
nature and consequences of the transaction, [p. 5‘ 7, 
col.‘A] 

Tho absence of advice would not by itself neces¬ 
sarily vitiate a transaction, if it is otherwise estab¬ 
lished to be righteous, that is, such as a right-minded 
porson might bo expected to do. [p, 688, col. 2.] 

The Court must have regard to the intellectual 
attainments of the lady concerned and will naturally 
be disinclined to set aside the deed where she is 
proved to have beeu of business habits, to have been 
literato and to have possessed a capacity to judge 
for herself, [p. 582, col, 2.J 
The above are only general principles. There is a 
great fear of failure of justice, if they arc moulded 
into inelastic formulas or crystallised into inflexible 
rules and treated as of universal application, regard¬ 
less of the special facts and surrounding circum¬ 
stances of tho concrete case requiring adjudica¬ 
tion, [p 683, col. I,] 

Whenever any person derives a benefit under a 
deed, if any confidential or fiduciary relation sub- 
sists between the parties, the Courts so far presume 
against the validity of tho instrument as to require 
some proof, varying in amount according to circum¬ 
stances, of the absence of anything approaching to 
imposition, overreaching, undue influence or uncon¬ 
scionable advantage, [p. 583, col. 2.J 

If a confidence is reposed and that confidence is 
abused, Courts of Equity will graut relief Equity 
demands in such circumstances the most abundant 
good faith uberrima, Jidcst in tho transaction between 
the parties. There need not necessarily be mis¬ 
representation by one party to the other to invalidate 
the deed; if there is any concealment of a material 
fact, any failure to disclose material information or 
anv just suspicion of artifice, equity will interpose 
and pronounce the transaction void and, as far as 
possible, restore the parties to their original right, 
[p 683, col, 2.] 

Although In a deed of family settlement the Court 
should not scan with much nicety the quantum of 
consideration, yet to make the compromise of any 
value the parties must bo at arm’s length, on equal 
terms, with equal knowledge and with sufficient 
advice and protection, [p. c °1 8 « 1 & 2.J 

A family arrangement to bo operative must bo 
Without fraud it Would not be supported if founded 


on mistake of either party to which the opposite 
party was an accessory, or if either party has been 
misled by the concealment of material-things, for 
the.essence of the matter is mutual communication 
of all relevant circumstances, [p. 66P, col. 2 ] 

l 

(Case-law considered.) . 

The determination in a cause should bo founded 
upon a case either to be found in the pleadings or 
involved in or consistent with the case thereby made 

[p 692, col 2.] . ‘ 

Every variance between pleadings and proof is not 
fatal: the Court must caicfully consider whether the 
objection is one of form or of substance, [p. 5H0, col. 
2; p 5-1, col. 1.] 

When a plaintiff impeaches a transaction on the 
ground of fraud, the facts which constitute the 
alleged fraud must be distinctly, specifically and 
accurately stated; for, it is only fair play between 
man and man that the defendant should know what 
is charged against him. A charge of fraud must be 
substantially proved as laid, and when one kind of 
fraud is charged, another kind of fraud cannot, upon 
failure of proof, be substituted for it, [p 6k0, cols. 1 
& 2 ] 

Per Buckland, J.—Iu a case of fraud, it will not 
suffice to find fraud otherwise than as alleged on 
behalf of the plaintiff, and even should the Court 
fiud that fraud was practised, if such fraud is other 
than the fraud alleged, the defendant is entitled to 
have the suit dismissed. This is a proposition which 
may be applicable in cases between man and man 
or where a jarda-nnslun lady is not concerned But 
where a parda-nashin lady is involved, other rules 
havo to be applied and conformity with them has to 
bo established, [p. 592, col. 2; p. 693, col. J.J 

Appeal against a decree of U 10 Subordi¬ 
nate Judge, Howrah, dated the 15th July 

1919. 

i 

Mr. T. C. 1\ Gibbons (Advocate-General), 
Baba Joqtndta Nath Mvokujee, Dr. Mat 
0handrabasa* &id Baba tares Nath Mookerjee , 
for the Appellant-. 

Dr, Lwurka Nath 1ft tter, Eabus Manindra 
Noth BantrjiCy Narcndra Krishna Bosu and 
Barra /rcssd Meohcrjte, for tte Respondent. 


JUDGMENT. 

Moikebjet, J.—The subjeet mattar of tie 
litigation wbiob has •nlmmaied in the pre¬ 
sent appeal is an estate of considerable value 
left by cne Kedsr Nath Gbose who died 
intestate on the 7lb Ostober 19.5. The 
foundation of the fortune of the family was 
laid by his father, Govinda Chandra Gbdeh, 
who exeiuted a Willon the 2ist August 1915 
whiih was registered, but was Dot pnbated 
alter his death on tie 9th November 1913. 
The ielatioLfthip of the memfceis of the joint 
family irmroycd of the descendants of 
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Govinda Chandra Ghose will appear from the 
following genealogical table: 


GOVINDA CHANDRA GHOSE 
died 9th November i913, 

I 


Ambika Kedar Natli 
Cliaran Ghose, Ghose, 


died 1886 
Musammat 
Kusum 
Kumari. 

I 

Nagenbala 


V 

Nalinibala. 


died 7th 
October 
1916, 

Musammat 

Kalidasi, 

plaintiff 

I 


\ 

Moti Lai Satis Chandra 


Ghose, 
died 1885, 


V 

Cbinabala, 

I 


■ 

Radli&raui, 


Ghose, 

defendant. 


~"i 

Uniasusi. 


Govinda Chandra Ghosh bad fonr sons, 
Ambika Charan and Moti Lai who died in 
hie lifetime, and Kedar Nath and Satis 
Chandra who survived him. When Kedir 
Nath died, he left him surviving his brother, 
Satis Chandra, his widow Kalidasi, his 
widowed daughters Nalinibala and Cbinabala, 
and two granddaughters, Radbarani and 

The widow, Kalidasi. had two bro- 
thera/Kamini aDd Rajkumar, and was the 
daughter of a family of Daotis whose genea- 
logical table is set out below : 


. rr- 

Kamini. 


KEDAR NATH DEOTI. 


Kalidasi, plaintiff. Kajkiunar. 


! 

claimed as exclusively owned by the husband 
of the plaintiff really formed part of the joint 
family estate, and repudiated all liability 
to render accounts. • On these pleadings, 
the following issues were framed and set 
down for trial: 

1* Has the plaintiff any cause of action ? 

X. Can the suit proceed without ad valorem 
Court fees being paid on the value of the 
entire properties in suit ? : 

3. Is the suit bad for non-joinder of 
patties P 

4. Was the deed dated the 4th November 
1915 read over and explained to the plaintiff 
and was it understood by her ? Was it exe¬ 
cuted by her with free will and sonsentP- 
Or was it obtained from her by fraud as 
alleged in the plaint ? 

5. Was Kedar Nath Ghose the sole owner 
of the Karbar at 78, Clive Street, Calcutta? 
Or, did it belong to his father Govinda 
Ohandra Ghose, and was inherited, on his 
death by his two sons Kedar and Satis ? Was 
it their joint property? 

6. Was the bouse at Ben&ns the joint 
property of Kedar and Satis ? What.is the 
plaintiff’s share in it? 

(i 

7. Did the plaintiff’s a husband purchase 
the garden at North Bantra from the widow 
of Bellilios in benami of the defendant? 

8 . Is the suit barred by the principles of 
estoppel, aoquiescense and waiver ? 

9. Was the manufactory at Bantra an 
independent Karbar? Or, did it form 

one Karbar with the Karbar at 78, Clive 
Street ? 


Shoftiy after the death of Kedar Nath 
4; P l rt i°o D , , de . Bd was executed on the 

4th November lOlobetweeu hie brother Satie 

Ohandra and hiei widow Kalidafi, and thedo.n. 

r r th8 8th Member 

• j .u tb 28,h Jnne 1916 tbe widow 

.n.t.tated the present enit for .anoellation of 

the partition d-M on the groaod of fraad 

and nnfairnees, for declaration of {la l a3 j, e 
title to a bard ware bneineas, its aseete and 
the properties a.qoired from its income, for 

declaration ofjnnt title to other properties 

for. pariition and aoeounts. and for iooidental* 
reliefs. The defendmt denied all the material 
allegations in toe plaint, rspslled the impata. 
lion that the partition deed had not been 
fairly obtained, asserted that the properties 


10. Ie the defendant liable to render 
aetonnls of the Karbar at Bantra and of 
the Karbar at 78, Clive Street P If so, fo- 
what petiod. 

After a prokracied trial, the Subordinate 
Judge decreed the suit in part He held on 
the fourth and eighth iesues that the deed 
bad been executed by the plaintiff under 
circumstances whieh made it inoperative 

against her as an illiterate parda nashin lady 
and that there was no question of estoppel’ 
aiquiessence or waiver, lie also held, upon 
the fifth, sixth, seventh and ninth issues 
that the hardware business at 78, Clive 
Street which stood in the name of Kedar 
Nath.Ghose was an austral joint family 
conesrn, that the smithy and manufactory in 
the family dwelling house at South Bantra 
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in tbe District of Howrah was tot an inde¬ 
pendent bniirefs,tbafc the lands and houses in 

Calcutta and Benares had teen acquired 
with joint funds and formed part, of the 
family estate, and that the garden at North 
Bantra purchased from Bellilirs must bs 
inilnded in the same category He further 
held,on tbe tenth iisue, that the defendant, 
whd was in obarge of the bueincsi at 78, 
Clive Street ard at South Bantra, was bom d 
to herder accounts frem the date of the death 
of Kedar Nath Obese. On these firdingp, 
the Subordinate Judge has set a>ide be 
partition deed, dcclaud that ell the prop* 
erties in suit were jointly owned and powers* 
ed' in equal sbarei by Kedar Nath Gbose 
and Satis Chandra Ghosh, and directed 
partition and acicunti ; he has aho ordered 
the parties to bear their respective costs. 
Neither the plaintiff nor tbe defendant is 
satisfied with this deiisicD, es the latter has 
appealed and the former has preferred a 
memorandum cf orcis-objeoticne. Tbe sub¬ 
stantial question argued entte appeal relates 
to'the validity of the partition deed; tbe 
principal point raised in the memorandum 
of •ros 0 'Obje«tionB refsrs to tl e true cf arseter 
of the properties ilaimed by the pit* ini iff as 
tbe separate t cquieitior s of her buitand. 
Neither the memoiandum of appeal nor tie 
memorandum cf cress cbjectic us lo*e ade 
qnate Oourt-fees, and the Court waa lallcd 
upon to decide tbe point during the course 
of the arguments. Each memorandum hire 
a Court fee of Re. 10 ot ly ; this was plainly 
inadequate. Tie defendant-appellant bad 
obviously antilipated tbe objection and had 
made a note on bis mococ random at the time 
of presentation to the fcllowirg effect: “Tbe 
suit was valued at Be. 1,21,360. Tbe appeal 
is for a declaration. 11 Phis Dote must have 
been recorded in view of danse 17 (m) of 

Schedule 11 of tbe Court Fees Act, 1870, 

which provides that tbe plaint or memoron- 
dora of appeal in a suit to obtain a declara¬ 
tory decree where m consequential relief is 
prayed mud bear a Oourfc.fee of Ra, 10. But 
tbe plain! in tbe prefect case was unquestion¬ 
ably not a plaint in a fuit of this description 
ard bore a Ccurl-fce cf Its 1,167*8 0. The 
nunujiaudum of appeal also ctuli not to 
Heated as a memorandum in a suit of that 
raturo ; indeed, Ifco appeal itself was not in 
esfeuce for a pure decimation. Tlu Trial 
Limit had cnneJltd : ire p ai til ion deed, Lad 


determined the question of title to the prop¬ 
erties, had directed partition of ell the 
properties in snit, aid had rendered the 
defendant liable for accounts. Ad appeal 
directed against a decree so comprehensive 
in scope, can, by no stretch of laugnage or 
recourse to legal fiction, be described as an 
appeal for a declaration, even if we were to 
assr me that an appeal, which really reeks 
nothing beyord a declarator, in a edit other 
than a suit for a pure declaratory decree 
without consequen’iftl relief, was ever intend¬ 
ed to fe included within clause 17 (ui) of 
Schedule 11 of the Court Fees Act, »870. 
Similar remaiks were applicable to the 
memorandum of c:o»s*objec*icni. The apuel- 
lant and respondent were consequently caRed 
upon to value the reliefs sought in the appeal 
»Dd by way of crors objections, respectively- 
It is not necessary to set out the deta ls of 
tbe calculations made for tbe purpose of 
yaloatioD; ►uffic^ to state that, as a result 
of Ibis investigation, it wss found that tbe 
appellant and reepordent were liabh to pay 
Re. 1,105 and Rs. 25 respectively, as defioit 
Court fecB on tbe memorandum of appeal and 
the memo andnm of cio." 9 *obje«ti ns., It wbs 
al o found that tbe fee paid ad valorem on tbe 
plaint in the Court below was imoffio>eDt and 
that an additional earn of Rs. 145 was levi¬ 
able on that account from the plaintiff re- 
epotdent- The appellant duly paid tbe deficit 
Court*fee and thns regularised the memoran¬ 
dum of appeal Tbe pUiDtiff-respondcnt 
paid tbe additional 6um leviable on tbe plaint 
but cot the defioit Court-fees required to 
validafo the memoiacdnin of cress objectioni. 
There is consequently, no valid arcs*objection 
which may be ffort-idered by the Court, and 
the men oiandum must be rejected. The 
arguments on both tides have thus centered 
round what is the root question in this care, 
namely, tbe validity of the partition deed 
fakeu by tbe appellant from the respondent, 
Before, however, we investigate the circum¬ 
stances which led up to the execution of the 
died, we may u?efol!y re-calt the well- 

established cardinal principles now recognised 
ao applicable to a case of this deicripticn, 
where the Court is culled upon to throw a 
protective cloak upon a pirdi riashm woman 

* who is unable to protect herself. 

• It is well-eettled that the Court, when 
•ailed upon to deal with a deed oxocated by 
a pmhi'Wiltin lady, mint satisfy ifcoeif upon 
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tbs evidence, firct, that the deed was aot daily 
executed by her or by some person duly 
authorized by her, with a foil understanding 
of what she was about to do; sccDcdly, that 
she had fall knowledge of the nature and 
eft'ast of the transaction into which she is 
said to have entered; and, thirdly, that 
Bhe bad independent and disiotero ; t?d advice 
in the matter. The leading judicial deiicions 
which recognise tbsee , prinsipalej are 
collated in the lodgment of this Court in 
Mariam Bibee v Muhammad Ibrahim (1), and 
on examination they will be fomd to fall 
broadly into two group*, namely, 6 rs k ,sases 
where the person who reeks to hold the 
lady to the terms o T her deed is one who 
stood toward* her in a fiduciary character or 
in soma relation of personal orfideuce ; and, 
secondly, sa Q ea where the person who seeks to 
enf orce the deed was an absolute stranger 
and dealt with her at arm’s length. In the 
former stars of oases, the Court will act 
with great caution and will presume con¬ 
fidence put and icflience exerted; in the 
latter class of cisee, the Coarfe w>ll require 
the conGdensa and influence to be pnved 
intrinsically. This is a fundamental dis* 
tinaftion which does not appear to have beeu 
always kept io view, with the result that 
observations made id the one c!a*a of cisea 
have bean applied without scrutiny to the 
other class of oases. II tntrahons of the 
•onfusion which has resulted from this 
. failure to disciiminate between the two 
classes of cases, are furnished by the 
dec’sionsin Ranee Gamut Koawar v. Tayler (2), 
Tayler v. Ranee Asmedk tiointoar (3). ifoondar 
Koomaxe v. Kiahoree Lai 4), Ran Pershad v. 
Ranee Phoolputteei 5), K>nai Lai v. Eanini Debi 
( 6 ), Manohar Dis v.Bhag batiDasi (7), Atmut• 
ooniaaa Bebeew. Alla B ifiz 8) t RozpNarain $mgh 
V. Qvgadhur tenhad Na>ain{9 ), annalal 'eal 
v. Srimati Bam aundari Am(10), Doole » Ohand 


(1) 48 Ind. Caa. 561; 28 O.JL.|J. 303 at p. 367. 

(2,2 W. R 307. 

(3) 4 W. K. 86. 

(4) 6 W. R. 246. 

(6) 7 W. R 9*. 

(0) 1 B. L R 0. 0. J.t 81»; l Ind. Dec • x. s.) 302 

(7) 1 R. L.R. (0. C. Jj 28 .3 Ind. Dec. ,n. s.) 301. 

(8) 8 W. R. 468. 

(9) 9 W. R. 29/. 

(10) 6 b. L. R. 73 >, 


OASES, $$i 

v. Oomda KAantm(ll), Bibee Rukhun V- Shaikh 
Ahmed Bosiein (12), Khas Mehal v. Adminis* 
trator* General of Bengal (13); Nt star ini Dpsi V# 
Nundo LalU 14), Keahab Lai v. Radha Raman 
(15), Badiatanne8sa Bibi v. Ambiea Char an 
Qhose i (16), Bhuban Mohini Dasi' v, 
Gajahkshmi Debi • (17), Behari Lil v. 
Habiba Bibi ( 18 ), Achhan Knar, v. Thakur 
Du (lv), Hakim Muhammad v. Nan* 
bin (20), Sumsuddin Qoolam Husein v. Abdul 
Husein (21), Tamarasherri Sivitliri v. Mara • 
nit Vatudevan (22), Mahadevi v. Neelamani 
(23), Latchemyv Liwcoc* (24) t Ohellii mrnal v. 
Chrrow 25), Narsummall v. Lutchmana (26). 
Reference may also be mads in .this conneo- 
tion to the two decisions of the Judicial 
Committee in Moonahee Butloor Ruheen v. 
Shumsoonnitsa Begum (27) and Gereah Ohunder 
Lahoree v. Mutammat Bhuggobutty Debia (28), 
In the former case, where the transaction 
was between a husband and a wife, their 
Lordships observed that the burden of 
proving the reality and bona tides of the 
purchases pleaded by her husband was prop* 
erly thrown on him. In the -.latter case, 
which was one of a death-bed gift in favour 
of the donor’s brothers in their wives’ names 
to the exclusion of her husband’s adopted 
son, tbeir Lordships pointed out that the 
Jad'cal Committee and the Courts in India 
bad always hien careful to 830 that deads 
taken from pard<i women had baen fairly 


(11) 58 W. R. 23-i. 

(12) 22 W. R. 443. 

(13) 5 C. W. N\ 505. 

(14) 26 C. *91 at p, 918; 3 C.j W. N. 670; 13 Ind. 
Deo.o*. s.) 1171. 

(15 20 Ind. Cas. 717; 17 C. W. N. 991. 

(16) 23 lad.Caa. 401; 18 0. \V N. 1193. 

(17 32 Ind. Cas. 119; 19 C W. N. 1330, 

(15) 8 A. 267; A. W. N. (1886) 91; G Ind, • Dec. 
(n. s.) 58 

(ID) 17 a. 125; A. W. N. (1895) 24; 8 Ind. Deo. 
(n*. a) 416. 

i20) 20 A 447: 2 C. W. N. 545 ; 26 I. A. 137; 7 Sar. 
1». 0. J. 353; 9 Ind. Dec (x. s.) 647 P. C.j. 

(21) 31 B.165; 8 Bom L. R. 781. 

(22) 3 M. 216; I Ind Dec. (.v. s.) 705. 

(23) 20 M 269; 7 Ind Dec (x. a ) 19i. 

(24) (1800) 1 Strange (n. o.) 26 at p. 30; 5 Ind. 
Deo. (o. a ) 14. 


(25) (1812) 2 Strange <x. a.) I; 5 hid. Dec. (o. 8.) 
233 

(26) (1839) 1 Strange (x. 312; 5 Ind. Dec. 

(o, s.) 165 

(27- 11 M. I. A 551 nt 5 <6; $ W. R. P. C. 3 at p 
6; 2 Suth. P. C. J. 59; 2 S i: i. C. J. 259; 20 E. R 20 c . 

(28) 13 M. I. A. 4P: > 431; 14 W. R. P C * V- 

2 SutU. P. C. J. 339; 2 Sar. P C. J. 579; 20 £. R $j ' 
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taken and that the party executing them had 
been a free agent and duly informed of what 
she wee about. The sibstanoe of the matter 
thtn ia that tbe fairness (f the bargain is 
the crnoial test. This principle runs through 
the later decisions of the Jadisial Committee, 
though the rnle is more spesialiy enforsed in 
cases where a 6drjciary relation involving 
trust and confidence is shown to exist; 
Spud Fuzzul Hossein v. Amjud Ali Khan (29), 
Athg r Ali v. Delrca Banoo Begum (301, on 
appeal from Dehoos . Banco Begum v. Nawah 
Syud Ashgar Ally Khan (3 ), Ateetunnissa 
v. Baqur Khan (32), Tacoo*deen Tewarry v. 
Koipab Syed Ali Horsein Khan (33) t &udisht Lai 
v.Musammct Shcobirct Koer (3l\ Mahomed 
Bukih Khan v. Hot$eni Bill (35), Amarnaih 
Sah v. Achan Kuar{t(j), Deo Knar v. Man Kuar 
1 37) t HakimMvhammad v.Najiban* 20), Annoda 
Mohan Bai v. Bhuban Mohini Debi (38), Sham - 
baft Koeri v. Jago Fi’6t(39), Ismail Moosajee Mook- 
erdam v. Hafiz Boo (40), Kithori Lalv. Ohuni Lai 
( 41 ), Muhammad Kamil v. Imtiae Fatima (42), 
Safad Buiain v. A bid Husain Khan 
(43), KaliBokhth Singh v, Ram Qopal Singh 


(29) 17 W. R. 523. 

(30 ) 3 0. 324; 3 Sar. P. 0. J. 749; 3 Suth. P. C. J. 
444; 2 Ind. Jur. 601: 1 Ind. Deo. (N. 8.) 791 (.P.C.). 

(31) 15 B. L. R. 167; 23 W. K.4?3. 

(32) 10 B. L. R 205; 17 W. R. 393. 

(r31 11. A. 192; 13 B. L. R. 427; 21 W. R. 340; 3 
Sar.P.C-J. 366 (P. C.). 

(34) 8 I. A. 39; 7 C. 245; 4 Sar. P. C. J. 222 \ 5 Ind. 
Jur. 270; 3 Ind. Dec. (N. s.) 707 (P. 0.). 

(35) 15 I. A. 81; 15 C 084; 12 lud. Jur. 291; 6 Sar. 
P. C. J. 176; 7 Ind. Dec. »N. s ) 1010 (P. C.). 

(36i 19 I. A. 196: 14 A. 420; 6 Sar. P. C. J. 197; 7 
Ind. Dec. (N. s.) 637 (P. C.), 

V37) 211. A. 148; 17 A. 1; 4 M. L. J. 272; 6 Sar P. 
C. J. 489; 8 Ind. Dec. in 8 ) 325 (P. C.). 

(38) 28 I. A. 7 ; 28 C. 6-40; 11 M. L. J 164; 5 C. 
W. N. 489; 3 Bom. L. R. 386; » Sar. P. C J. 58 P. 0.). 

(39) 29 I. A. 127;,29 C. 749; 6 C.W. N.682;4 
Bom. L. R. 444; 8 Sar P. C. J. 304 (P. C. . 

140) 33 I. A. 86; 33 C. 773; 3 C. L. J.484; 8 Bom. 

L. R. 379; 10 C. W. N. 570; 16 M. L. J. 166; 3 A. L. 

J. 353; I M. L.T. 137 tP. C.J. 

(4i) 1 Ind Cas 128; ?6I. A. 9; 31 A. 116: 9 C. L. J. 
172; 5 M. L. T. 58; 13 C. W. N. 370; II Bom. L. R. 

190. 19 M. L.J. 186 (P.C.). 

(42j 4 Ind Caa 467; 36 I. A. 210; 31 A. 65/; 10 
C. L.J. 2w7; 11 Bom. L R. 1210; 14 C. W. N. 59; 19 

M. L.J. 697; 13 0. C. 183-P.C). 

143 , J6 lud Cas. 197; 39 I. A. 156; ?4 A. 465; 16 
C L J. 013; 14 Bom. L. R 1065; 16 C. W. N 889; 23 
M. L. J. 210, 10 A, L. J, 864; 12 M. L. T. 801, (1012) 
M. W. Nv 976, 15 0. 0. 271 (P.C.). 
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(4i), Mahabir Prasad v. Taj Begam (45), 
Attrni Bibi v Shnmalanand (46 \ Mohammad 
AH v, Ramzm Ali 47), Stmtfibif'i Debiv, 
Dhara Sundari Debi (48', Mati Lai Ditv, 
Eastern Mortgage <$• Agency Oo, Limited (49), 
Tbe essence of the matter was tersely put 
by Lord Bock master in 8unitdbala Debi v, 
Dhara Sundari Debi (48) when he stated 
that the ciroomstanses under which a par* 
da-n»shin woman agrees to transfer property 
in whith she is interested roust be sarefttlly 
examined, in order to ascertain that ebe had 
independent advise and that the lady had 
sufficient intelligence to understand the 
relevant and important matters, that she did 
understand them as they were explained 
to her, that nothing was oonsealed and 
that there was no undue influence or mis* 
representation. Tbe principle thus en¬ 
unciated was adopted as the basis of tbe 
judgment pronounced by Sir John Edge in 
Mati Lai Das v. Eastern Mortgage 
Sr Agency Oo, Limited 49). It will be 
observed that the Court must than have 
regard to the intellectual attainments of 
the lady concerned end will naturally be 
disinclined to eet aside the deed where 
she is proved to have beeD of business habits, 
to have beeo literate and to have possessed 
a capacity to judge for herself; Sunitabalu 
Debi v, Dhara Sundari Debi (48), Mati Lai 
Dot v. Eastern Mortgage <$* Agency Oo. 
Limited (49), Mohammad Ali v. Bornean AH 


(44) 21 Ind. Cas. 986; 41 I. A. 23; 36 A. 81; 19 C. 
L.J. 172: 26 M. L. J. 121; 18 0. W. S. 282; 16 Bom. 
L.R. 147; 15 M. L T. 130; (19 4) M. W. N 112; 12 
A. L. J. 115; 16 0 C 378; 1 0. L. J. 67 <P. C.l. 

(45) 23 Ind. Cas. 642; 19 C. W. N. 162; 27 M. L. J. 
13; I L. W. 959: 1915) M. W. N. 387 (P. 0.). 

(46) 17 Ind Cas 758; 40 C 378; 17 C. L. J. 303; 17 
C. W. N. 121; 13 M. L. T. If9; (1913) M. W. N. 126; 
11 A L. J. 169; 15 Bom. L. R. 423; 25 M. L, J. 65 
(P. 0.). 

(47) 58 Ind. Caa 891; 24 C. W. N. 977; 7 0. L. J. 
350; 23 0. 0 160 P C ). 

(48) 53 Ind. Cas 131: 46 I. A. 272; 47 C. 175; 37 
ML. J 483; 7 A. L.J. 9^7: 1919, M. W. N. 821; 22 
Bom. L. L. 1; 2 U P. L. R. (P. 0.) 2; 24 C. W. N. 297; 
11 L. W. 227 (P C.i. 

<49) 61 Ind. Caa. 486; 47 I. A. 265; 25 0, W. N, 
265; (1920) M. W. N. 631; 28 M. L. T. 351; 2 U. P. U 
R. (P. 0.) 166 (P. Oi). 
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(47), Kali Bakhsh Singh v. Bam, Oopal Singh 
(44), Sajjad '■ Husain v. Abid Ratlin 
Khan (43), • Mahomed Bukih Khan v. 
Botteni - Bibi (35),' Mahabir Pratad v. 
Taj Begam (45), Aeiyia Bibi v. SAama- 

lanand (4tf), Isma l Moosaiee Mookerdam v. 
hofiz Boo ' (40), Hodges v. Delhi and 
London Bank Limited (50), Bindubathini Dari 
v. Qiridhaii Lai Boy (51), Alik an B bi v. 
Rambarcn Shah (52), Bhuban Mohini Dost v. 
Qajalakshmi Debt (17). These, however, are 
ctily general principles, and it cannot be too 
Etrongly emphasised that there is a grave 
risk of failure of juttise, if they are moulded 
into inela-tic formulas or erystallised into 
indexible rules, and treated as of universal 
application, regardless of the special facts 
and snrroundirg circumstances of the con¬ 
crete case which requires adjudication. 

The case before ns belongs to the first 
class mentioned above, where the person who 
seeks to hold the lady to the terms of her 
deed is one who stands towards her in a 
relation of personal confidence. Here, he is 
the yourger brother of her husband. The 
two brothers had lived joint’y in amity, 
and Kalidasi who was some years older than 
Satta, was on the best of terms with her 
brother-in-law On the death cf her bus- 
band, Satis, though younger in age, became 
ipso facto the head of the joint family, she 
would thenceforth have to live under his ca*e, 
look upon him a9 his natural protector and 
continue to repcsB confidence in him properly 
to safeguard her rights This position is 
in absolute conformity with the normal 
structure of a joint Hindu family and is 
recognised by ancient texts of Hindu Law, 
such as the text of Narad* XIII, 23, 29 cited 
by Jimutavahana in bis Dayabbaga, Chap¬ 
ter XI, section l,pa»agrapb 61, which provides 
that when the husband is deceased, his kio 
is the guardian of his childle s widow, and 
it is only when the husband’s family becomes 
extinct or contains no' male or is belpta^s 
that the kins of her own father are entitled 
to be her guardians. This is nob archaic 
and obsolete law, but 1 has been recognised 
in modern decisions : Khudira^r, Mookerjee v, 

Bonwari Lai Boy (53). In such circum* 

(60) 23 A. J37; 27 I. A. 168] 2 Bom. L. R. 967; 6 
C. W. N. 1; 10 M. L. J. 279; 7 Sar. P. C. J. 767 
(P. 0.). 

(61) 3 Ind. Caa. 330; 12 0. L. J. 115. 

(62) 7 Ind. Caa. 166; 12 G. h. J. 357. 

(6 ’) 16 C. 684f 8 Ind. Dgo..(n. a.) 3S6. 


stances, the principle formulated in section 
111 of the Indian Evidence Act applies, 
etc., that where there is a question as to 
the good faith of a transaction between 
parties, one of * bom stands to the other in 
a position of astive confidence, the burden 
of proving the good faith of the transaction 
is on the party who is in a position of aotive 
confidence. It is an elementary principle 
that whenever any person derives a benefit 
under a deed, if aDy confidential or fiduciary re¬ 
lation subsists between the parties, the Courts 
so far presume agairst the validity of the 
instrument an to require some proof, varying 
in amount according to circumstances, of the 
absence of anything approaching to imposi¬ 
tion, overreaching, undne influence, or 
uneonscmnable advantage (Story on Equity 
Jurisprudence, lection 308*323, referred to 
in Taylor on Evidence, section. 151). As 
Story pots i\ Courts of Equity do not arrest 
or set aside an act or contract merely because 
a man of more honour wonld not have 
entered into it; there must be come relation 
between the parties which compels the one 
to make a full discovery to the other or to 
abstain from all selfish projects. But when 
such a relation does exist, Courts of Equity, 
acting upon this supeiiodaced ground, in 
aid of general moral?, will not suffer one 
party, standing in a situation of which ha 
can avail himself against (he other, to derive 
advantage from tt at circumstance, for it is 
founded in a breach of confidence. The 
general principle which governs in all oases 
of this sort is that if a confidence is reposed 
and that * confidence is abused, Courts of 
Equity will grant relief. Equity demands 
in ruth circumstances the most abundant 
good faith (uberrima fi les) in the transaction 
between the parties. There need not neces¬ 
sarily be misrepresentation by one party to 
the other to invalidate the deed; if there is 
any concealment of a materiel fact, any 
failure to discl^ss material information or 
any just suspicion of artifice, equity will 
interpose and pronouroe the transaction void 
and as far as possible restore the parties 
to tbeir origins 1 right. Baker v. Bradley 
(54), Bank of Montreal v, Sfnarf (55), 

(64) (1856) 25 L. J. Ch. 7; 7 D« G, M. & G. 597; 
2 Jur. (N. s.) 98; 4 W. R. 73; 109 R. R. 246, 41 E. R. 
233. 

(65) (1911) A. 0. 120; 80 L. J. P. C. 76; 103 L. T. 
641; 27 T. L. R. 117. 
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(Joomler t In re, Ooomber v. Coomber (5'). We be sharped on tbe antes^al dwelling’ 

mast not lose sight, however, of the fact house at 3 and 4 KaHnrasid Ohakr^barti 

that the question is one of substame and not Line ; (c) that Satis would pa*, within three 
merely one of borden of proof, and where, months from *h9 da*e of exleufciou obhe deed, 
as in the present ease, evidenoe has been Rj. 2.000, to Nalinibala and Bs. 4,000 to 

addtoed by both the sontestants in lapoort Obtn&btl* ; ■ (d) that Satis wouli pay • 

of 'their respective oases and the relevant R% 2,500 on the osoavon of tbemuriagsof 
facts are before the Oonrt, the question of each of the two daughters of Ohmabala, 
burden cf proof is immaterial, and import* named Radaarani and Umasasi; and (s) that 
area should not he attaihed to the qutsfcion Satis would 1 maintain Kilidad, her two 
oo whom the initial onus lay ; see the daughters and the granddaughter, in the 
observations cf Viscount Haldane in Kunlan family dwelling bou*e, and if Kalidasi should 
Lai v. Bfgam un nisi (57) atd of Sir Law* Jive apart Satis would piy he? R 9 . 10 per 
rerce Jfnkins inSe^uro/«'im Aiyar v. Venkati- month for her maintenance and afeer her 
chain Gounhn (58). We must now de er- death Rs. 10 per month for the maintenanse 
mine, how the case before ns stands when 0 f her two daughters NalinibaU, and China* 

tested in the light of the36 principles. bala. The deed recites on the fate of it 

Kedar Nath Chose, as previously stated, that tbi* distribution of the family estate 
died on tie 7th Oetober 1915. The gave effeet to the intentions of Kedar Nath 
partition deed no v in controversy was Chose as expressed immediately before his 
executed on the 4 th Novambsr 1915, that ir, dea l b. The, case ■ for the plaintiff is that 
ns the Subordinate Judge - points out, this allegation, wbiob goes to the root of 
twenly-sevon days after the death of Kedar the entire traoeattion, 's unfounded. It is, 
Nath Chose and three c’ajs before bis ion«eqneatly, nectary to investigate the 
Sradh caremony had been performed; but incidents whieh bc mlly hapofmrd bafore 
the deed was his 3 d on a draft which had the death of Kedar Na h Chose. The 
been prepared ten days earlier, on the 2 )th evidence makes it abundantly slear that 
OatobeT, when the parlies were about the Kedar Nat^ Ghise did intend to make a 
middle of the period of moumiag. The testamentary d soosition of bis properties 

provisions 0 ? the partition deed hav9 bem doring his last illoess. He gave inetros* 

•orroolly summarised by tho Sibordioate lions for the preparation of a draft Will, 
.Judge. The document resites that the whish was drawo up by one Aghor Nath 
hardware business at 7^, Civil Street as Maifci. A fair sipy was then made by one 
well as the house at Benares belonged Akshay Kumir Coosa. The intended Will 
jointly to Kedar Nath and Satis Chaodra wap, however, never rxeured; for when - 

in equal shares and that the widow gave up the document was taken to K*dar Na‘h 
her claim to those properties as also to the Goose for ;eigDa v ure, is was found that be 
remainder of the j )int es'ate, insoosidention had lost eonseiousoess. He never regained 
of tho benefi t granted to her, which may be tomcioasnets and the end same immediately 
©numerated as follows: (a) Kaliiasi would afterwards. While he was !ou his death, 
htoomo absolute ownerof the house at Benares bed, thus lying untnnpor us, a dissuasion 
as also the ho*oe at Howrah, No. 8, Kaliprasad tjoc.k plaoe among the pereMi9 present as 
Ohal.rabarti Bans ; (5) that Sa ii woald pay to wbat steps might be taken to sa^ry 
to Kalidmi Rs. 20,000 by annaal total* out the projected disposition of the e«ta l e, 
„,© 0 trt of IU 2,000 eaoh, the entire sum to One Bidal Chandra Chose, a Pleader, sog. 

gested that after the death of Kedar Nath 
Chose, a deed of family arrangement might 
be executed between Satie Uhjaudr& Chose 


T, i) (1)11) 1 C‘li. 7-3; SO ti. .1. Ch. 310; 104 L.T. 

47 I ml. Cas. 337; 23 O. W. N. 937; 8 U W. 233 

M Iml/Caa. 117; 47 I. A. 70: (mO) M. W. N. 
i7 M. L. T. U)2, 11 L. W 3 »h; 38 M. L. J. 476, 22 

I, (t r»7S, 18 A- li. J.T>7i 41 if. 607| 25 v., W, 
N, 48G W C.). 


and Kalidasi, and be forthwith prepared 
a draft for sueh a deed. No further steps 
appear to have- been taken for some days 
after the death of Kedar Nath G lose, but 
on »he 25 h Oitober 19In, the draft of a 
pani'ion deed was diawn up by one Nil- 
jmoi 003 . and km UmaI'4 »i w«U b/ 


* 
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KtlidftBi ft> by Satis Chandra Ghose. Oi 
(he basis of this draft, a fur copy was 
subsequently irarared, and the parfcitoi 
deed in ita 6nal form, which is the subject 
matter of tbia litigation, was exeauted oi 
the 4th November 1915. It may ba stated 
here that aa Ktlidisi was illiterate, her 
name was at the request cf Satis, signed 
on the draft ts well ai on the final deed 
by her daughter Ohinabala who, as the 
evidenie show*, is a half eraay gill and 
herself writes Bengali very imperfectly, as 
may be S 3 en from an inspection of the 
original si gnatur* a on the reeord. Thedratt 
of the iutended Will made by Agbor Nath 
Maiti, tte draft of the partition deed made 
by Nilmoni Boer, atd the Fa't'ti° D deed 
ae exeauted and reg atered, have been pro- 
duaed; but the fair .opy of the intended 
Will and the draft of the dtel of family 

arrangement prepared by Badal Chandra 
Ghosh have not been produced; there fan 
be little doubt, as wi'l presently be Biro, 
that they base been designedly withheld 
by the defendant, because that would have 
materially weakened his case. The draft 
of the Will is foil of alteiatiocs and in* 
terlineatiom; these were not indicated in 
the paper book placed before the Court, 
and the bearing bad to be adjourned, so 
th b t (be Coart might be supplied with a 
froth translation of the deed indicating the 
draft in ita original form as aho the various 
alterations and interlineations. An inspes- 
tion of the draft in this form mikes mani¬ 
fest the vital changes introduced into the 
deed. r This inevitably raises the question, 
whether the draft in its original form, or 
the draft us altered, correapondad to the 
actual instructions given by Kedir Nath 
Ghose. The Subordinate Judge has held 
that the draft in i s original for in contained 
the 1 instruc ions given by Kedar Nato Ghote 
before his death, and that toe changes intro¬ 
duced into the draft did not form part of those 
instructions. I feel no doubi that the view 
taken by the Subordinate Judge correct. 

It is needless to determine, how far the 
instructions given by Kedar Nath Ghose were 
voluntary, or how far, in the precar oas 
state of his health, he acicd under the 
inluence uf his brother. The fa«t remains 
that to fitm* at any rate of the p-rsoL'Q 
present the terms stewed ungenerous, and 

Qpf of them, Asuto3h1Banor;t’, pressed for 
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libe'-al traatmeu'. of hi* * ? fi children, 
Let it bi a«8Utnsd, however, fir our pres nit 
purpose, that the instrustnns were volun¬ 
tarily given; these were correitly represented 
by the sonteots of ths draft as drawn no by 
Aghor Nath Maiti. The shanges in the 
draft were, in my ooimon, m part of . the 
inatraefcims ; indeed, it has not bien definitely 
disclosed by the defendant when and by 
whom the changes were made. It wi a 
rather doubtfully suggeited that tbe7 weui 
in the handwriting of Asutosh Banerier, 
who was present in Court at one stage but 
was not examine! I e , now. we oomiara 
the draft Will in its original form, a* repre¬ 
senting the Iasi wishes of Kedar Nath Ghom, 
wi h the partition deed in its final form 
wiich purports to give effeat to those in*en- 
fc.’ons, what is the result ? In the original 
draft Will, we that Rs 20,000 was to 
be raid to Kilida^i, in one inst l neat; ia the 
partition deed, we find tha>. the payment 
was to be spread over ten year®; this accords 
with the interlineation. Again, according 
to the original draft Wil 1 , Kalidasi was to 
take an abs lute right in the twi houses at 
Ben ires and Howra*; by the parti i indeed, 
a life estate is conferred on Kali Iasi and 
her two daughter ; this also ascords -ith 
the interlineation. There U another sgnifi- 
•ant alteration which cannot be overlooked ; 
wherever in the draft Will, the singular 
word ainnr (my) oocurred, it has been altered 
into the plural amulet (oor). In my opinion 
there is ample indication that the drafe Will 
was so altered, after the death of Kodar Ntth 
Gh se, that it m : ght serve as a draftfira 
partition deed to be execated by two persons, 
namely, Kalidisi and Satis Chan Ira Ghose. 
This alsi explains why the fair copy of the 
Will made by Akshay Kumar Ghose and the 
draft deed of funily arrangement made in 
acirrdance therewith by the Pleader, Badal 
Chandra Gbosb, havo both been withheld ; 
those two documents were in agreement with 
the draft Will in its orignalform and if they 
had been produced, they would have com¬ 
pletely demol abed the thco*y that the draft 
Will with deration* repres n ed the last 
intertiors <’f Kedar Nat' Ghose. This fits 
in fur'her w»<h * be sivn ficanu siroun stanco, 
emitasised b 7 the Suboidinate Judge, that 
the m ended SYi' 1 t.f Kedar Nath GboBo wan 
never show i to h«: plaintiff We may slao 
observe that, th-? ^tition dead* in 1 ; 1 'its saal 
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form departs, in at least one particular, from 
its draft which also contains alterations and 
interlineations, namely, that the mainten¬ 
ance 'for Kalidasi and her two daughters at 
Rs. 20 per month is reduced to Rs. 10 for 
herself and nothing for her daughters until 
her death. Thera is no explanation on whose 
authority, the alteration in the draft deed 
of partition was made by Nilmoni Bose who 
has nob be9n examined on the plea of 
absence at Waltair. In my view, there ie do 
escape from the conclusion that the partition 
deed, as executed, departs in very material 
particulars from ths true intentions of 
Kedar Nath Ghose as expressed shortly 
before bis death, and that as the assent of 
Kalidasi thereto was ssc ired on the untrue 
representation that its provisions carried oat 
the last wishes of her husband the deed 
was in esseocs obtained from her by false 
pretences and must on this ground alone 
be set aside. Bat there are other grounds 
equally weighty, which destroy the operative 
character of the deed. 

The schedule to the partition deed sate 
out the valaes of the properties. The 
Subordinate Jnlge has held it conclusively 
proved, by local investigation and the other 
evidence addaced in the case, that tha 
properties reserved for Satis were grossly 
undervalued, while the two houses given ta 
the plaintiff were overruled. This oonolu 
eion of the Subordinate Jud?e is amply 
sustained by the evidence, and he is 
undoubtedly right in bis view that the 
properties taken by Satis are the cream of 
the estate while those assigned to the pUint* 
iff are the worst of all. It is farther 
important to note that inasmuch as Satis 
takes under the deed the entire joint estate, 
with the exception of what is expressly 
given to Kalidasi, it is an obviously damag¬ 
ing ciroumstance that some valuab'e prop* 
erlies are not mention* d at all in this deed 
of partition. Upon the question of under¬ 
valuation, the most flagrant instance is 4he 
value cf the st^ck-io-trade of the hardware 
business and the workshop appurtenant 
thereto, whioh. is stafed in the pobedile to 
the deed to be only Rs. 31.000, bat is now 
shown to b> at least Rs. tO,44Z. Another 
instance, equally striking, is tbat of premises 
10 aod 12, Reja Woodmunt Street and 
• 77-2 Olive Street which are described as 


worth Rs. 1,001 only; this ignores what 
W»fl well known to Satis, namely, that the 
pnee had tnen fixed at R.. 20;003 and that 
Kedar bad paid Be. 15,000 in part payment 
to the vendor to satisfy a mortgage on the 
property. A third inatance, in no way less 
mjp'essive, is that of the ancas'ral dwelling 
house which was valaei Rs. 21,000, bat 
has now been found tube worth Rs 35,746. 
It is sigoificantthitall these instances of under- 
valuation relate to proper'iss taken by 
8atis; on the other hand, the valae of what 

has been aligned to Kalidasi 1ms been 
demonstrated to be in fact much less than 
the estimated amount. As au instance of 
total omission, mention may be made of 
an incident which is by no means creditable 
to Satis. It appears, that after the death 
of Kedar, he signed the name of Kedar 
and on the 18th October 1915 withdrew 
from ths National Bank of India, e sum 
of Rc. 11,200 which stood in the name 
of Kedar, and deposited the sum in his 
own Dame in the Mercantile Bank of India. 
No mention was made of this amount in 
the partition deed. In the face of these 
circumstance*, it is impossible to hold that 


tbe defecdaofc observed fchak 1 utmost degree 
of good faith” which bis sister in-l^w was 
entitled to expect from him io big dealings 
with her, on welbrecognbed equitable 
principles. This by itself w:ould manifestly 
justify tbe oa^ceUition of the deed. 

But it ha* baen strenuously arsuid by 
the defendant that the lady,had the b nefit 
of independent advice and cannot consequent¬ 
ly impeach the transaction.. In my opinion, 
there is no rolid foundation for this 
contention. There is no satisfactory evidence 
to show that Rajknmar Deofei, the brother 
cf Kdidasi, did in fact advise her in this 
matter, or was able and willing to give 
her the requisite aegistan^e. To- enable us 
to appreciate the situation of the parties 
at the time, the suicessive events maybe 

conveniently set out- i Q chronological 
order: 


7th Oatober 1315—Kedar Nath Ghose 

died. 

25th Oitober 19!5-Draft partition deed 

signed. 


. . - ~aeea exe¬ 
cuted. , 

6th November 1915-Sradh eeremony of 

Keqar.NVh Ghose performed.- 
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22nd November 1915—Rtjkinnr bor¬ 
rowed Rs. 1,001 from Satie. 

8 fcb December 19! 5 — Partition deed regis¬ 
tered. 

23rd January 1916—Rajkumar took cer¬ 
tified copy of partition deed from Registration 
Office, 

26th January 1916—Rijkumar borrowed 
Rs. 2,000, from 8atis. 

31st January 1916—Kalidaai applied 
for Succession Certificate in respect of In¬ 
surance Pcl’cy on life of her husband (not 
included in partition deed). 

23rd February 1916—Kalidaai applied to 
inolude in Saciesaion Oertifioate G. P. NokeB 
for Rs. 7,500 (not mentioned in partition 
deed). 

11th March 1916—Proposed supple¬ 
mentary deed of family settlement drawn up 
by Satis. 

8 th Aptil 1916—Satis objeited to grant 
of certificate to Kalidaai for G. P. Note3. 

10th April 19t6—Satis applied for car- 
tificate for G. P. Notes. 

12th May 1916—Satis sued Rajkumar 
to recover the 6uma advanced to him (Suit 
No. 103 of 1916). 

13th May 1916— Properties of R'jkumar 
attached before judgment at the instance of 
Satis. 

16th May 1916 — Rajkomer obtained power- 
of-afctormy from Kalidaai. 

20fch May 1916—Applications for Sntoes- 
sion Cjrtifiiate made by Satis end Kalidau 
heard, fc atiB produced partition dbed. S»tis 
granted certificate for G. P. Notes ; Kalidaai 
granted certifioate for Lite insurance 
Policy. 

23th June 1916—Kalidaai instituted pre- 
tent fu ; t, 

12 f .h July 1916—Satis appointed Raoeiver 

of hardware business. 

ilth Jul/ 1917 — Order for grant of oerti« 
State to Satis in respect of G. K. Notes set 
aside on appeal. 

It ie by no means clear from the evidence 
on the record that Kalidaei acted under 
the advioe of ber brother. Rajkumar was 
one of the executors named in the Will 
intended to be exemted by Kedar Nath 
Ghose. He was, no doubt, aware of the terms 
of the Will, and it is improbable that 
be should have been a party to variations 
therefrom to the prejudice of his sister, 


This is confirmed by the significant fact that 
as early as 21rd January 1916, Rajkumar 
took a certified copy of the partition deed 
from the Registration Office, evidently with 
a view to take steps to secure to 
his sister her full rights in the estate left by 
her husband. It is further remarkable, if 
Rajkumar was really present throughout and 
advised his sister, that he should not have 
read over the deed and explained it to her 
become an attesting witness thereto, or even 
identified her before the Registering Officer. 
Nor can we overlook the fact that Kamini 
Komar, the eldest brother of K Ldasi and 
Rtjknmar, is conspicuous by his absence 
from the scene. It has, moreover, 

been suggested on bshalf of the plaintiff 

that Rajknmar was per hap 3 more 

amious to improve hie own proepeots than 
to safeguard the interest of hie eister. 
There ie no divert widen.. to prove this 
phjpothes.s ; though it mast be .orcaded 
that the c.r,ums*anie that Rijkumar 

wee able to borrow R>. 3,COO from Satie 
shortly afterward?, is eahulated to exci'e 
suspicion, Ou the other hand.it ban been 
suggested on behalf of the defendaot that the 
present suit has been engineered by R a j 

kumar to wreak hie vengssn.e on Satie who 
had enforcsd hie .lain, f or r(CJ , . . 
I... Thi. Ib.„, i, tol 

even if me, it does not justify the i D f tr ’ en , e 

that Kahdasi has made an nnfruuded .lain, 

a8 *' D8 ‘ f h-. who might perhaps hav“ 
postponed the evil day for a while, if be 

had been diplomati, enongh t„ 
keep Rajkumar under obligation for a longer 
period. I am noi nnmicdful that, a , observe 
by Fletcher Moulton, L. J. in Ooomber ij.f 
Ocombery. Coomb»r( 56), independent aid .cm! 
petent advice does not mean independent and 
competent approval ; it .imply means that 
he advi.e shall be removed entir.l! 
from the suspected atmosphere and that 
from the ,lear language of 8n i ndep J™ 

mind, free from tamt of interest, the party 

noting should know pre.isely the natnre an d 
conseqneroes of the trana.tion I 

reason to doubt the eorrsatness of the 

•lus.on of the Subordinate J n dg» th?t' 

Kalidaai bad not the benefit of ,n,h indecent 

ent advise from Rajkumar or anv ot^ 

person It i> ( think, also slear Li eyen 

if Rajkumar he assumed to have been entirely 
beyond toe sphere of i n fl n8nefl cf ^ 7 
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he was really cot able to give the requisite 
advice. To Becure a fair transaction, a fall 
approbation by the lady of the value and 
nature of her rights was es^eotiil. No 
doobt, as pointed out by Lord B ickmister 
in Sunitabala Debiv Vhara Sundati De6i'(48), 
it is not neie'Siry to insist in each otses 
upon a test which depends upon a clear 
understanding of each detail of a matter 
which may be greatly involved in legal 
technicalities; it is sufficient that the general 
resalt of the compromise shoald be under¬ 
stood and that people disinterested and com- 
petent to give ad via? should, with a fair 
understanding of the whole matter, advise 
the lady that .the deed should be execated. 
Tested from thin point o' view, the evidence 
does not show that Rijkamar him*elf was 
folly acquainted with the ficts, duly appre¬ 
ciated the effect of the transaction and was 
able to advise his sister. To mention one 
aspect only: the deed as executed might well 
raise the point whether the transaction was 
a device for division of the estate between a 
limited owner and a reversioner and whether 
Satis could validly trailer to Kalidasi, 
as he did, his rever ionary interest in t *o of 
the properties, indeed, the question iovolvod 
was precisely sach as required consideration 
by a lawyer, in view of the recent pr nouoce- 
ments of the Judicial Committee in Rhnnni 
Lai v. Gobind Kruhr.a Narain (50), Aim it. 
Norayan Singh v. Gaya 'ingh (60), Rangatami 
Qoundtn v. Nachiappa Gounden (6l), 
Swethwar Mister v. Mahtshrani Mi train (62), 
and other casts reviewed in Annuia MuhanRoy 
v. Gout Mohon Mullick (6)). Although it 
may be conceded that, as pointed oat in 


i‘F9) 10 Ind. Cae. 477: 38 I. A. 87: 83 A. 3oC: 13 C. 
L. .!. 675; 16 C. W N 645; & A. L. J. 65'; 13 Rom. L. 
It. 4 *7; 10 M. L. T. 25; t 911, I M. VV. .V. 432; 2i M. 
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17 A h. .1.630: 29 C. L. J. 639; 21 Bom. L. R. *40; 
23 C. W. N.777: (1919) M. W. N. 2J 2; 42 .1.623; 
20 M. L. T. 6, 10 L. W. 105CP.C.). 

,r>2) 57 hul. Caa 325, 47 1. A. 233; J920» M. W. 
\ 472; 3) M. h.J. 16I ; 2S M. ' . T. 54; 2 U. P L, R. 
( |1 C.) 128: 12 l. w. 4)1: 18 A. L. J. lU03j 25 0. W. 

N 194, 43 0 10m P. C \ 

05 lnd Cad. 27; 33 C, h- *h 457} 25 0. W. N, 

49.3; 4b <\ 560. 


Buchi Ramayyi v. Jagapathi (6i), the pra- 
cen»e nf a professional adviser ciinot be 
deemed neces a-y in every case, tho Sab. 
ordinate Judge has properly commentedon the 
fait that while a PLader was cilbd to witoega 
the execution of ths iuteuded Will of KZsdar 
Nath Gho*e and two Pleaders were called to 
witness the registration of the partition deed 
not a single Pleader, not even a compete it 
disinterested person, was oil led to ad visa 
Kalidasi in a matter of such vital moment, 
t) her, either at the time whsn her a'seot 
was obtained to the draft partition deed or 
at the time when the die! wai ex^utei. 
No doub*, ai pointed oat by Jaokia*, 0. J. 
in Kethab Lai v. Radha Raman (15)’ 
the absence of adviie wmld not have by 
itself necessarily vitiated the transaction, if 
it had been otherwise established to be 
righteous, that is, such as a right- landed 
person might be expected to do. All the 
ind entions ia the present ois*, hovever, 
point to a contrary coacl lsioa ; and from 
thig point of view, maoh weig'ifc cinnot be 
attached to the evidence which shows that 
the draft partition deed was read over and 
explained to Kalidasi by one Fakir Cband 
Ghosh, who himself, as is dear from his 
testimony, did not fully appreciate the nature- 
and effect of the transaction. On the other 
hand, there is abundant indication that 
full advantage was taken by Satis of the 
deeply dietreseed condition of hie sister-in* 
law, who had shortly before lost both her 
eons-in law, and bad hardly recovered f on 
the shock, when ahe lost her husband. Before 
the period of mourning waeover, her brjther- 
in lav expedited the execution of the deei 
with what cannt but be cbaraitemed as 
indecent haste. During this period of mourn- 
ing, arrangements had to be mide for the 
performance of the presiribed ceremonies on 
a suitable ecils. The Udy was anxiius 
that the poor cf the locality and the adjoin* 
ing vilUges should be fed in a proper s»yle. 
This request, somewhat insistently made] 
wai utilised to put preasura upon her and 
to make her agree to terms wbiih her brother. 
in law corsiderad advan v ageous to himielf. 
This furnishes an Mmtrition of whac is 
feiiitoudy desiriied ny L>rd Miongb e i 
in Mahi’oei Bnkth Khan v. Gotten Bibi 

(ft) 8 M. 304; 8 lnd. Dec. (N, a ) 20f, 
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(35), as a subtle form of undue 
it flatnee.” There *au be little doubt that 
Satis himsolf must have realised that the 
deed bad been taken by him from his sister*in- 
Jaw under olrcumstaroes which made it 
oppn to enccessful attack; this alone affords 
a plausible explanation of his conduct in 
the Succession Certificate cases, where he 
did rot set up the partition deed till a 
very late stage of the proeeedings. But 
weightier than all these circumstancea put 
together, we have the outstanding fact that 
Satis, on his own initiative, took steps to 
prepare, at his expense, a snppl mental 
deed of family settlement to rectify to some 
extent the unfairness of the part-ton deed 
he had taken from his sister f>i law ; the 
attempt, however, same too late, it is 
difficult to conceive what more convincing 
proof could have been brought forward to 
establish the true characjer of the deed 
•ballenged by the plaintiff. 

it b8s tina ly b en urged on the merits 
that the part'tion deed wai in essence a 
deed of family settlement and should con¬ 
sequently be supported, even though there 
were no rights actually in dispute at the 
t,m« of making it; in such oases a 5 * wus said 
in Ihendra Nath bote v. bindeihri Protad 
(65^ and M attain Bibec v Muhammaa Ibrahim 
(1) the Conrt should Dot scan with much 
nicely the quantum of consideration. Thu 
principle invoked may be conceded and is, 
as pointed out in Helm Van v. Duiga Van 
Munaal (66) end Balya kumar baner.ee v. 
batya Rirpal Banerjtc (67), snrported not 
only by the authority of Williams v, 
Williams (6b) and Lucy's cate ( 6 ») but aleo 
by the decision of the Judicial Committee 
in bri Qajapathi Radhina l Ufa Maha 
Levi 6am v, in Qa',up fii Nilomani 
Patta Maha 7 Jeti Gaiu (70 , Men* 


(6b) 32 Jnd. Car. m, 22 C. D. ,). 10: d t Ui 

t. W. a. 210. 

(6«) 4 C. L. J. f23, 

(67) 3 Ind, Cas, 247; lU C 1.J, 5u-j. 

rn x Ch. ; 94; 36 L. J. CU. 419; li 

r. 42, lo W. B.667. 

ti. 0[. A; G. 356; 22 F . J. Ch.i 
17 J;a,m3:13U. K . 6 « ; .02 ft. K. .«<. 

M * C A. 407; 11 V'. K. P. c. 

” t». L. li. 202; 2 Snili f* c r •>, ■> i- ,< 
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t’ppa Madgowda v. B^nountrao Nadgowda 
(71), Boni Mewa‘ Kuioir v. Rani Hulas 
Kuttffir (72), Greender Ghunder Ghoss v. 
Ttoyluchho Nath Ghose (73), Muhammad 
Imam Ali Rhan v. Husain Khan (74), 
Khunni LI v. Gobind Krishna Narcs in (59). 
But it is equally weli-set'led that, as James, 
L. J , puts it in Moxon v, Payne (75), to make 
a compromise of any value the parties must 
bs at arm's length, on equal terms, with equal 
knowledge a^d with sufficient advice and pro* 
teotion; one aide n usfc cot know more about 
the master tbaD the other, nt less what he 
kt ows could uot pcssiHy have affeited the 
other party’s decision : Gilbert v. Endean (76), 
Maynard v Eaton (77). This accords with 
the rule eruno at*d in Gorion v. Gordon (78), 
which was repeatedly argued before Lord 
Eldon, tamely, that a family arrangement 
to be operative must be without fraud; it 
would not he supported if founded on 
mistake of eiher party to which the opposite 
party was an aecissojy ; or if either party 
ha3 been misled by the concealment of 
malerial things, for the essence of the matter 
is mutual communication of all relevant 
circumstances. To the eama effect are the 
decisions in Hoghton v, Hoghton (79), hwton 
v. Cowpion (SO), Bentley v. Mackey (Si), 
whiah chow that a Court of Equity will not 
permit a family arrangement to bind the 
parties when the transaction has been unfair 
and fouuded upon falsehood or misrepresen¬ 
tation. Tested in the light of these princi¬ 
ples, the position of the defendant is full of 


wn 14 31. i. A. 2 l a j p 3b lo W. K, i\ C. 33: 
2 buth P. C. J. 407, 2 $a» P. C. J. 648; 20 E R. 695 
• 72 1 J. A ‘57;lJiB. L.R 312, 3 bar. V. C. J. 314 
Kaliquu A. . aikoou’s P. C. 27. 

(/3 24 I. A. 35; ;0 C. 373, 6 bar. P, C. J. 267- 17 
Fuel. Jur. 10; iOlnd Dec. (w h 253 «P. C.». 

•74)25 1 A. Ittii 20 C. 81; 2 C. W. N. 737: 7 bar p 
C. J. 432; 13 Iiid Dec. in. 6cb(f\ C.). 

(75) (i573)8Cli.fr81; 13 L J. Ch. 240. 

(7b) (lb7b) 0 C li. \J, 1 -M); 39 E. T. 404; 27 VY. li. 


•»r v 

fc. 


(77) FI574) 0 LJ.. 414; 43 L. J. Ch. 61], 30 L Y 
241,22 W. R. 1*7. 

(7S) (1321)3 inau. 410; 19 R. R. 230; 36 E R 010 
(79) 1 18521 jJ Rear. 27b; 92 R. R. 421; 21 L J C»i’ 
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insoluble diffieutlies from wbieh no igenniiy 

on the pert of the most skilful legal adviser 
can exlruate him. 

Asi a hat report, it baa been lontended on 
behalf of the defendant that do relief should 
be granted to the plaintiff in the present 
suit ae framed, inasmuch as the plaintiff who 
alleged fraud tan sueceed only on proof of 
the fraud specified in the plaint, and no 
variation between pleading and proof can be 
allowed. In support of this position, refer, 
ence has been made to the following pa?sage 
from the judgment in bmsiram v. Secretary 
of State (82); M Two principle*, it is well 
settled, are applicable in these •iranmsfcances. 
In the first place, as pointed out by the 
Judicial Committee in Qunga barain Gupta 
v. Tiluckram Chowdh'y (83), where reliance 
was placed upon the observations of Selborne, 
L. 0. in Wallingford v. Mutual Society (84) 
when a plaintiff impeaches a transaction on 
the ground of fraud, the facte wbi«h constitute 
the alleged fraud must be distinctly, specific 
ally and aunrately stated ; Gilbert v. Lewis 
(85) for, in the larguage of Fry, J , in Led 
grave v. Hurd (8>), it is only fair play between 
man and man that the defendant sbonld 
know what is charged against him : Clyde* 
dale bank v. Patou (87), acd Literance 
V, Moneys (8S). In the second place, a 
■harge of fraud must be substantially proved 
as laid, and when oue kind of fraud is 
charged, another kind of fraud eanDot, upon 
failure of proof, be substituted for it: Abdul 
Hosstin v Chailes Agneio Turner (89); the rule 
that the Court will graut oely eu#h relief 
as the plaintiff is eutitled to upon the tase 


made by bis pleading?, is strictly enforced 

when the plaints re'ies upon fraud: Wilde 
v. Gibson (90) and Hickson v. Lombard (91). 
•But there is plainly no real substance in the 
•ontention in the eiroamstances of the pre¬ 
sent limitation. The essence of the ease for 
the plaintiff is that the defendant, who was 
her trusted brother-in-law, took advantages 
of her helpless situation as an illiterate 
parda-naihin Hindu widow and obtained her 
assent to a deed, the true effect whereof 
was not approbated by her as she bad no 
•ompetent independent advite, It cannot 
thos lie seriously maintained that there has 
been an infringement of the rule formulated 
by Lord Westbnry in Eihenchunder ii„gh v 
Shaniaehurn Bhutto (92). by Sir Bai nes Pea- 
•ock in Mylapcre lyaiawny Vyapoory Mud,liar 
v. ieo Ray (93) and by Sir La wren,e 
Jenkins in tialraju Lakihmi Venhayyammi 
v-Venkatadri Appa Koto (94), that the 
deteimination in a cause should be founded 
upon a lase either to be found in fche 
pleadings or involved in or tonsistent with 
the case l hereby made, nor ,an it be snggested 
that there has been any violation of the 
elementary role of pro.edure laid down by 
Sir Barnee Peaiook in Abdul Ho it tin v. 
OharlM Aguew Turner (89), and by Lord 
Shaw m Bal Oangadhar Tilak v. Shrink, 
Pandit (95) that a charge of fraud must 
be substantially proved as laid, so that when 

one kind of fraud is charged, another kind of 
fraud eannot, upon failure of proof, be sub* 
stuped for it. We must fu fcher bear in 
]nind that every varianoe between pleading 
aud proof is not fatal: the Court must larefully 
tousider whether, in the words of the Judicial 
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Committee 'in Radha . Mohun v, Jadoomonee 
Dossee (96; the objection is one of form or of 
substance. The rule -that the allegation and 
the proof must correspond is intended to • 
serve a double purpose, namely, first, to 
apprise the defendant distinctly and specifical¬ 
ly of the case he is called upon to answer, 
so that he may properly make his defence 
and may not be taken by surprise, and, 
secondly, to preserve an accurate record of 
the cause of action ss a protection against 
a second proceeding founded upon the same 
allegations Tested from these points of 
view, the t bjeotion urged by the defendant 
proves to be groundless. There is no room 
for doubt that the contending parties fully 
appreciated the real points in issue and have 
adduced .all the material evidence The 
fundamental point in conlroversy was really 
of a very simple character, namely, what 
were the circumstances under which the 
partition deed was executed ? Each side had 
full opportunity to give in minute detail 
its own version of the incidents, and the 
Court was ctlled upon to determine the true 
State of things from the conflicting narratives. 
There is plainly no question of surprise; but 
if it were necessary to adhere to matters of 
form with the strictest ac»uracy, the pliint 
could well have been amended to enable the 
Court, to do that substantial justice between 
the parties for which alone Courts exist: 
Muhammad Zahoor Ali Khan v. Thakooranee 
Ruita Kotr (97), Stinitubala Debi v. Dkaru 
Sundari Debi (48), Charon Das v. Amir Khan 

(98) and Ada Shies Mya v. Mating Wo Hnaung 

(99) . In this connection, a well-known passage 
from the judgment of .»ames, L.J. in Maxon 
v. Payne (75) may be usefully re called : * A 
great part of the argument which was ad¬ 
dressed-to us on behalf of the defendant 
Payne was, that the case alleged against him 
by the till was one of gross and premeditated 
fraud, and that unless the aotual fraud as 
alleged was proved, the bill must fail, It 
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was contended that the plaintiffs were bound 
to make out, and had failed to make out, the 
case alleged in the tenth paragraph of the 
bill. It is true that when a case is based 
on fraud, the fraud mu9t be proved, and no 
relief could be given in this soit on any 
different ground. But the obtaining of 
property, or of any benefit, through the undue 
and unconscientious abuse of influence by a 
person in whom trust and confidence are 
placed, has always been treated as a fraud of 
the gravest character; and if such frauds are 
alleged and proved, the allegation that they 
were parts of a scheme very early conceived 
ard deliberately carried ontis, whether it be 
made out or not, of do material consequence in 
such a suit. it is at most a rhetorical 
exaggeration, which a person who commits 
the fraud, has no right to complain tf. 
If a man robs his fellow traveller, and is 
indicted for so doing, the allegation that 
he beosme the companion of bis victim 
with a preconceived design to rob him 
is wholly immaterial. Mach the came line 
of defence was taken in the case of 
Euguenin v. Boseley (l00\ and it may 
ba worth while to quote what Lord Eldon 
caid in that oase: ‘I agree, further, that 
the relief must proceed upon what is alleg¬ 
ed and proved by the persons complaining, 
that their complaints mint be treated as 
effectual or ineffectual according to what 
they have, not what they could have, re¬ 
presented ...I have, therefore, looked through 
this hill with reference to the frame of it, 
and I have no donbt this case might have 
been more clearly reached if the situation 
of the parties had enabled them to go through 
all the difficulties as to amendment ; also 
that many circumstances might have been 
brought forward ou behalf of the defendants, 
which 1 am bound not to lock at. But' 
taking the case as it stands, though there 
is in this bill much foul allegation, which, 
if not true, ought not to be there, and a great 
deal of which is denied and clearly disproved 
there is enough upon the bill and in evidence 
to show that this deed sanoot stand, if the 

whole transaction taken together' cannot 
stand.’ ” 
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In my judgment, tho Subordinate Judge 
was unquestionably right in bis conclusion 
that the defendant obtained the partition 
deed from tbe plaintiff by an untrue re¬ 
presentation that its terms were in con¬ 
formity with the last wishes of her bus* 
band, as well as by a concealment of tbe 
true exleut of the assets of the family business 
and tbe vaice of the family properties ; be 
also took advantage of her dislrrswl 
condition daring fcbe period of mourning 
immediately after she had lost her bus- 
band ; she bad farther no competent inde¬ 
pendent advise as to the nature, value 
and extent of her rights in the estate 
left by the deeeasod and the ■ troo effeit 
of the deed npon her position ae his heiress. 
Id these •irsumetanses, she was entitled 
substantially to the reliefs granted by the 
decree of the Subordinate Judge. 

The resalt is that the de«roe of the Trial 
Court must be affirmed aud this apnea! 
dismiseed with soste. The memorandum 
of crose-objeitions ie rejested without 
ccste. 

Bccsland, J.— Th>'s appeal iB against the 
judgment and decree in a suit brought by 
one tirimaty Kalidasi Da«i to have it 
declared that a deed de^sribed in the plaint 
as a partition deed, executed by he 1 on the 
4th November 1915 in favour of the 
appellant, Sati* Chandra Ghose is fraudu¬ 
lent and void and to have it cinee lad 
and for partition of tho immoveable prop¬ 
erty mentioned in the sshedole to the 
plaint and to recover a hardware business 
iu Calcutta to which she alleges she is 
entitled as widow of her dr ceased husband, 
One Gobiuda Chandra Ghose who died in 
November 1913 left two eons—Kedar Nath 
GboFti and Satis Chandra Gho6P, The 
latter is the appellant, Kedar Nath was 
the husband of tbe plaintiff and by her 
he bad two daughters—Ohin&bala and 
Nalinibala. The piainiiff has two brothers 
sailed Kamini Kumar and Raj Kumar and 
this somplotee the list of the relatives of 
the parties whose rames have been intro- 
duaed into the case. The learned Suhor-' 
dinate Jadge has found that tho baidware 
business was tbe property of Gofcinda Ghr-ss 
on whose death his two sons inherit!d it 
jointly, Tbe resrondent who claimed the 
whole of this business has abandoned 
his tresr-obiestiona on this point and it 


is not necessary further to consider the 
question. - \ 

Th8 respondent's ease is that shortly 
after tho death of her husband Kedar 
Nath Ghose, which took place oo the 7th 
October 19! 5, the appellant cime to her 
and asked bor to entrust him with • the 
management of the hardware business, 
To this she says that she agreed,-: The 
deed of the 4th November 1915 was pre¬ 
pared ; it was signed by the respondent 
by the pen of her daughter Ohinabala; 
no explanation of its terms was given, 
nor was the deed read over to her. On 
the 8th Desembor it was registered, again 
withont explanation. After registration 
the respondent disolosed tbe existeDcr of 
the deed to her brother Raj Kumar who 
took her to ta*k and said that he would 
obtain a eopy of it and sea her about 
the matter. This Raj Kumar did aud 
told her that Satis had defrauded her of 
everything, • Subsequently, on the 2Sth 
June 1916 she filed this euit. This is the 
broad outline of the respondent's story as 
told by her and her witnesses. It is not 
neeia-ary to analyse this ease in detail 
fce^auFe the Subordinate Judge himself has 
paid vary little attention to it. It is not 
possible to say from his judgment what 
view he takes of it, for he deals exclu¬ 
sively with the' case made by the appellant. 
He has refused to aoiept the appellant’s 
•888 in all its details, but he has treated 
h as representing more or less what took 
place and be finds in language admitting 
of no ambiguity that taking tbe ease made 
by the appellant substantially to represent 
what oisurreJ, fraud was praotised on the re¬ 
spondent in whose favour be has made a 
deareo petting aside the doed of the 4 h 
November 1915. » 

It has been argued by the learned Ad- 
voiate-General on behalf of the appellant 
that in a ease of fraud, it will not euffiae 
to find fraud otherwise than as alleged on 
behalf of the pliintiff, aud that even should 
the Court find that fraud was practised, if suah 
fraud i* other than tbe fraud alleged thede* 
fer dait is entitled to have the suit dinned, 
This is a proposi-icn wh’ch may be appl sable 
in oaees between m«n and man, or, stated 
more appropriately to this o.se, where 1 a 
pardanoshin lady is not c moaned. Bat 
where a purdumuhin lady is involved, other 
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tod equally well-known rales have to be 
applied and conformity with them has to 
be established. As l read the judgment 
of the learned Sabordinate Jadge, it is ac- 
•ording to these rules that he has found that 
the- appellant fails even assuming his case 
to be true. I propose, therefore, to state the 
history of the matter and examine it from 
this point of view. 

‘ For some years before his death Kedar 
Nath Gho*e bad been an invalid and at 
the-time of his death he was bed-ridden. 
He had spoken to his wife some two 
or three days before his death about a Will, 
and on or about the 28th or 30th September 
a draft Will was prepared for him. The 
materiality of the Will which Kedar Nath 
intended to execute arises from the circum- 
stance that the oase put forward by the appel¬ 
lant in his written statement and in the evi¬ 
dence is that it was in order to give effest by 
deed to the wishes of her deceased husband, 
whish the intervention of death prevented him 
from tarrying out by Will, the respondent 
executed the instrument which is the occasion 
of these proceedings. The draftsman of the 
Will was Aghore Nath Maiti, a man who 
describes himself as a trader, dealing io 
building materials and also with deeds, who 
has been tailed as a witness for the appel¬ 
lant : Aghore Maiti’s evidence • is that he 
was summoned by one Ashutosh Banerjee 
to write out the Will: that Kedar Babu 
stated his intentions at some of which 
Ashutosh Banerjee protested and after 
discussion with Asutosh Banerjee he wrote 
out the terms. This draft has been pro 
duced. It contains a number of alterations 
but it has not been proved by whom these 
alterations wera made. Agbora Maiti did 
not make them, though he says they were 
maie on the same day as the draft was 
written, but he cannot say by whom. The 
suggestion is that the alterations were made 
by Asutosh Banerjee who, however, has not 
been oalled by either side though preient at 
the trial of the suit. The importance of these 
alterations will appear later. The Will was 
fair oopied on the 6th October. This ap¬ 
pears from the evidence of tbs appellant, 
and of a witness named Bolcram Gangaly, 
an attesting witness to the coed in suit. 
This man says that on the day preseding 
the death of Kedar he went to Kedar’a house 
where he saw Akhoy Ghose, Jotin Gbose, 


Shyaraa Obaran Bhaduri, Asutosh Banerjee 
and Raj Kumar Deofci. The document was 
being dictated by Akhoy Ghose to his son Jotin 
who was writing a fair C3py. This fair 
eopy has not been produced and no expla¬ 
nation of the omission to produos it « 
forthcoming. On the 7th October Kedar 
Nath Ghose died without having executed 
the Will, though on the morning of that 
day the several persons whom I have named, 
a Pleader tailed Badal Chandra Ghose, 
the Doctor Sarat Chandra Das, and a psrsbu 
of the name of Palin Behary Mondal, had 
collected, most of them for the purpose 
of being present at the execution of the 
document. But nothing could be done as 
Kedar had become unconscious. Kedar 
died and died so intestate. The appel¬ 
lant and also Asutosh Banerjee and 
Jabarilal Bbaduri then asked what was to 

be done. Whereupon a suggestion was made 

by Badal Chandra Ghose that as the Will 
could not bs execated, a deed which in 
hi 3 evidenca he called a deed of family 
arrangement might be executed in its terms. 
This suggestion was made in the absence, 
it is to be observed, of the respondent. 
All of this is most significant : it suggests 
the thought that the death of Kedar Nath 
Ghose intestate wis regarded by these 
persons as a catastrophe, so far as be 
tould do anght to remedy it. Badal Chan- 
dra-Ghosa lost no time and he than and 
there, as he says, dictated a draft to Akhoy 
Ghose’s son Jotindra.^ This draft too is 
not forthcoming nor is its absence ex¬ 
plained. Soma few days later the appellant 
suggested to the respondent that a deed 
should be execated. Ha made the sug¬ 
gestion at a tima when expenses to be 
incurred for the Sradh of Kedar Nath Ghoss 
were under disemsion. Tbe respondent was 
most anxious that a feeding of the poor 
should take place. This appears to have 
afforded to the appellant the opportunity 
which he desired. For he demurred and 
said he would conBant if the respondent 
wonld exeiute what he called a family 
arrangement. A number of persona whom 
it is unnecessary to specify, their names 
recnr throughout the evidence at each stage 
of the incidonts 1-mding up to the final 
conclusion, also met and discussed the 
matter with the appellant and respondent. 
As regards ton discussion, suffice is tq 
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Bay that it; related to arrangements re¬ 
garding the immoveable property, and that 
according to the witness, Fakir Chandra 
Ghose the respondent intimated that 
if the Sradh would cnly tost Ri. 5,000 
or Rs, 6,000, she would execute a 
deed in accordance with the terms of the 
Will which her husband had proposed to 
execute. There appears to have been more 
than one such interview with the respond¬ 
ent as the appellant says ttafc terms were 
discussed in his presence while Fakir 
Chandra Ghose says: 11 We came back and 
told Satis that Kalidasi had agreed.” It 
is not a simple matter to disentangle the 
evidence as to these several interviews, but 
on each oocasion the appellant’s adherents 
wero present and the impression on my 
mind, whether or no she was alive to her 
own interests, or advised as to them, a point 
I sfcall deal with hereafter, is that the 
respondent was fceiDg imporiuned in the 
interests of the appellant to put her band 
to the document which he was anxious to 
obtain. The appellant says that the re¬ 
spondent agreed to certain terms and, ac¬ 
cordingly, in furtherance of the project, on 
the following day a draft of the Will of 
Kedar and the draft deed prepared by 
Badal Babu and “perhaps also the fair 
copy of the Will ” were made over to an 
individual of the Dame of Nilmony Bose to 
prepare a “ partition deed ” in the terms 
arranged. NilmoDy Bose has not been 
called as a witness aod the explanation 
given for bis absence from the witness-box, 
that he was travelling to Waltair, is wholly 
insullicient. His evidence might have thrown 
some light upon the failure to produce the 
draft prepared by Badal Chandra Ghose 
and the fair copy of the Will. The import¬ 
ance of the omission to produce these papers 
lies in the fact that, as already stated, it 
is the appellant’s case that, subject to Buoh 
alterations as were agreed upon between 
him and the respondent, the object of the 
deed was merely to give effect to the wishes 
of Kedar Nath Ghose which the deceased 
had not been able to carry out before his 
death. The learned Subordinate Jadge has 
found that the alterations in the draft of 
the Will were interpolated subsequently in 
order to bring the Will into conformity with 
the partition deed. The alterations in the 
tfyaft in various respects are not such as one 
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would expect to find in a Will but are such 
as might well find a place there if the draft 
Will had b?en used as a rough draft for the 
purpose of engrafting upon it the deed of 
partition. This does not improve the position 
for the appellant and it is not necessary 
to come to any definite conclusion one way 
or the other. But the appellant’s case being 
wbat it is, that the draft Will as altered 
and the deed in suit represent the testa¬ 
mentary wishes of the deceased, the omis¬ 
sion to produce the fair oopy of the Will 
and the draft prepared by Badal Chandra 
Ghose suggests the inference that were they 
produced they would show that neither the 
fair copy of the Will nor the draft partition 
deed were in accordance with the Will which 
Kedar Nath Ghose intended to execute. 
This omission and the failure fully to 
explain their non-production throw the 
gravest suspicion on the appellant’s oiee. 
About the time when Nilmoni Base has 
been told to prepare a draft, in particular 
on tbe 19th October, the appellant, who bad 
oharge of the hardware business in Calcutta 
drew from the National Bank of India 
practically the whcls of the cish balance 
of the business which stood iu Ksdai’s name 
amounting to Rs. 11,000 and transferred 
it to an account in his own name at tbe 
Mercantile B^nk of India. At that time, 
of coarse, the respondent knew nothing 
about this. It came to light in circumstances 
to which I shall presently refer. Four or 
five days after receiving instructions Nil¬ 
moni produced a draft which according to 
the appellant was read over and explained 
to thereepondent on tbe 25th October 1915 in 
the presence of some ten persons by Fakir 
Obandra Ghose, who also explained it. The 
draft was approved and executed by the 
respondent through her daughter Ohinabala, 
Fakir again lent his services in the same 
manner some days later when the fair copy 
was executed by the parties in similar 
fashion as regards the respondent. That 
took place on the 4th November 1915. On 
the 8th December the deed wa9 registered. 

A Vakil of the Dajne of Bhupendra Nath 
Bose has been called to support this part 
of the case and he produced a diary in 
which he had made a note as to his presence 
on the occasion and the reading over of the 
document to the respondent by one Shyama 
Oharan Bhaduri, There is nothing in thg 
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note to show that the document was explain* 
ed to the respondent on that occasion in 
the manner in which that shonld have been 
done and this witness’s evidenca does 
not carry the ease for the appellant very 
far. 

Raj Kumar having been informed by his 
Bister of what had occurred, obtained a copy 
of the deed, which he says he procured on 
the 22nd or 23rd January #916. On the 
26th January he borrowed a sum of Rs. 2,000 
from the appellant the significance of 
which will have to be considared in dealing 
with his connection with this affair. On 
the 31st January, the respondent made au 
application to the Court of the Subordinate 
Judge for a Succession Certificate to enable 
her to realise a sum of Rs. 2,825 far which 
her late huiband bad been insured in the 
Phoenix Insurance Company L*d, On the 
23rd February she filed a further petition 
asking that Government Promissory Notes 
of the total approximate value of Rs. 7,500 
should be included in the application. 
Raj Kumar Deoti eigne 1 this application 
on behalf of the respondent The nead for 
the application, according to Raj Kumar, was 
that his sister was going to bring a suit 
to set the deed asida which would cost a 
good deal of money, and in order to rai-e 
funds he made enquiries aod from those 
made at the Bank, it came to his knowledge 
that the appellant had withdrawn R*. 11,000 
and was about to withdraw the Govern* 
ment Promissory Notes. From the Insu¬ 
rance Co , he learnt that a Succession Certi¬ 
ficate would be necessary before the money 
could be paid. While this applicatiou was 
pending events took a singular turn, for 
Raj Kumar, who professa3 to have been 
interested in securing for his sister her jnet 
rights, entered into negotiations with the 
appellant for the preparation and execution 
by the respondent of a deed to supplement 
the partition deed by making provision 
a ® regards items of property not 
comprised in it; in particular the items 
which were the subjacb of the application 
for the eiociession Certificate. Raj Kumar 
says he a3ked Satis to make a draft but 
at no time did he con<nlt his eider in the 
matter. The appellant’s evidence as to this 
is that Raj Kumar asked him whether a 
supplemental deed shoald bo executed with 
regard to the Government Promissory Notes 
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and the life policy which had bean omitted 
from the partition deed, A draft was 
accordingly prepared and made over to Raj 
Kumar. Then, according to the appellant, 
Raj Kumar told him that if he would die-, 
charge him from a debt of Rs. 3,500 which 
Raj Kumar owed him he would allow the 
respondent to execute it, otherwise he would 
prevent her from so doing. The statement, 
considered in the light of all the evidence, 
has the ring of truth about it. But, as 
will ba seen when I discuss Raj Kumar’s 
position in relation to his sister and the 
deed in suit, so far from helping the appel¬ 
lant it militates against his success. Oar 
attention has been drawn at some length 
to the details of the supplemental deed and 
errors in and omissions from the original 
deed which an examination of the supple¬ 
mental deed dbclosas, For instance the 
valuation of the hardware business in Calcutta 
is given in the deed of the 4th November 
as R 3 . 31,000, whib from the supplemental 
deed the net valae appears to be 56,851 
rapaes. It is admitted by the supplemental 
deed that mistakes have bsen made in 
incorporating certain m liters in the deed 
of the 4th November ; ani in his evidenca 
the appellant admitted the incorrectness of 
the valuation of the properties mentioned 
in the first deed, /The supplemental deed 
was never executed. Oa the 8th April 1916 
the appellant objectei to the respondent 
obtaining a Succession Certificate and himself 
filed a petition to the Subordinate Jadge 
for a Succession Certificate in respect of the 
Government Promissory Notes. In that 
petition he stated that he was the reversion¬ 
ary heir and claimed the same in question as 
such, making no mention either of the par¬ 
tition deed ot of the agreement only recently 
entered iuto for a supplemental dead. On 
the 16th May, the appellant filed a suit 
against Raj Kamar Deoti to reoover 
Ri. 3,668*4*0 borrowed by him which sum 
included the R 3 . 2,0J0 borrowed on the 26th 
January 1916, On the 18th of May, according 
to the appellant’s deposition in the proceed¬ 
ings for a Succession Certificate, the respond¬ 
ent execited the dm-mukhtearnimci in favour 
of Rat Kunair, On tne 20th May the 
applications for Succession Certificates 
were disposed of and the Court ordered 
that a Sucesssioa Certificate shoald issue 
to the appellant as regards the Govora* 
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ment Promissory Notes and as regards the 
insurance money to the widow. On the 28th 
June o! the same year the suit which 
has resulted in this appeal was filed. This 
is the ease which the Subordinate Judge has 
oODBidered and whiih he says is a fraud on 
the respondent. 

The roles laid down by a long series of 
deiieiom for the protection of pardanathin 
ladies are well-established and it is unneces- 
sary that I ehould repeat them. It is with 
their application that we are concerned,and 
we hare to consider whether or not those 
rales were observed in the circumstances 
in which the deed in question wac executed. 
In my opinion, they were not. I have 
already indicated what the cooree of events 
suggests to my mind with reference to the 
Will. That the appellant was aware of the 
contents of the propoied Will I have no 
doubt, nor that his disappointment that it 
had not been executed was intense. But 
there was no need for the execution of a 
deed snch as this immediately after the death 
of the husband of the respordent. There 
was no dispute and no “family arrange- 
ment” was necessary. Bot immediately her 
husband bad died the respondent was impor¬ 
tuned by the appellant and bis adherents 
to execute this deed. That be saw’ his 
opportunity when she wanted a consider- 
able sum to be spent in feeding the poor 
I feel convinced. The business which was 
the source of her iniome was in his bands, 
The Sradh ceremony bad to be performed. 
Whatever her rights may havebeen money 
had to be forthcoming at onoe for the pur- 
pose. Accordingly, she agreed to the proposal, 
thinking that ebe was bnt giving effect 
to her husband’s wishes. That . she 
was doing so is extremely doubtful, either 
on the view taken by the Subordinate 
Judge as to the draft Will, or in the view 
to which I indite. But in any event she 
was entiiled to be held by the appellant at 
arm’s length a D d to receive independent 
advice and this is the point upon oor view as 
to which the decision of the appeal must 
depend. There is nothing to show that 
the respondent ever bad independent advice. 
That a pardc-.wflt'Ainllady must have independ¬ 
ent legal advicB is not neieisary as an 
inflexible role. But what 1 conceive to be 
the effect of the decisions is that, excluding 
those raro cases wbore the experience and 
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attainments of the lady or the circumstances 
of the case render advice superfluous, a 
parda>nashin lady mu6tbave advice, that the 
advisor should have no adverse interest, and 1 
should be such a person as is capable of 
explaining to her fully her rights in general 
and in particular under the document which 
sbe intends to sign, if necessary, contrasting 
them with her rights should the intended 
document not bs executed by her : if the 1 
circumstances are such that unless he has 
a knowledge of law he is not competent 
to advise her, then and in that case 
independent legal advice is essential. Con¬ 
siderable argument bag been addressed to us 
on behalf of both parties as to the need for 
independent legal advice in this case. I am 
not prepared to say that it was not necessary. 
But inasmuch as 1 am of opinion that the lady 
had no independent advice at all, it is unneces¬ 
sary to consider that aspect of the matter. 
All that has been proved, assuming the 
evidence to be true, is that the document was 
read to her, for I cannot give any weight to 
bald assertions that the document was 
explained without details of what such 
explanation consisted of, It has not been ' 
proved that she was aware what her rights 
were apart from the document, or that she 
was giving up any rights for what she 
obtained. It has been argued by the learned 
Advocate-General that she knew her rights, 
and that the diecussiocs with her prior to the 
execution of the draft establish this, Bot 
this I do not think is the case. She was 
undoubtedly aware that the source of her 
income was the hardware business in Calcutta, 
but it has not been established that she knew 
what ber rights were as a Hindu widow either 
with reference to the business or with 
reference to the immoveables ; or that Bhe 
knew what she was giving np or what 
she was to obtain in return or the 
legal comequercas of what she was doing. 
Yet these were matters of which she was. 
entitled to be and ought to have been made 
folly cognisant. Who would naturally have 
been the people to explain matters to the 
respondent P The dcoument whith she was 
executing was for the benefit of her bus*; 
band’s brother, Ordinarily he would be the; 
perron whose duty it would be to protect' 
her interests. In the circumstances fihe> 
wonld torn to her own nearest male relatives*» 
ILeeo are Kamini and Raj Kumar. Bit* 
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• Kamini hardly tomes into the ease. (It has not 
< been suggested that he took the slightest inter¬ 
est in his sister’s affairs and he may be ignored. 
What was Raj Kum&t’s position in the 
'-matter P He says that be hear! about the 
. deed from hie sister. He obtained a copy 
i'of it from the Registration Offioe. He 
siys that he brought it and told her that 
Bhe had been- defrauded. Taking those 
statements as an index to his state of 
mind in January, how is it to bo explained 
that in Marob be was entering into nego- 
tiations with the appellant for the execu- 
t tion by - the respondent of a supplemental 
deed with reference to which . he ne7er 
consulted his sister at any time P Ha was 
a man who, it mast be borne in mind, was 
in debt to the appellant. 1ft would, have 
been a matter for surprise had ha advised 
his sister to execute the supplemental deed. 
At the same time as he was thus negotiating 
he was lending his sister his support in her 
application for a Succession Certificate. His 
atti‘ude with regard to the supplemental 
deed and the Succession Certificate cannot be 
reconciled with bi? conduct with reference to 
the deed a9soon as he had obtained a copy 
of it. In May the appellant filed a suit 
against Raj Kumar responded who by 
obtainirg an am-mu^teornama from his sister 
for the purpose of filing this sail. Fiom 
that time onwards Raj Kamar sided with 
the respondent. It is quite impossible 
to regard Rvj Kumar as a disinterested 
person. So far from being d sioterasted, 
I think that it is abundantly clear that 
throughout the whole period till the 
.18ch May he wa3 aitaated solely by self- 
interest. Raj Kumar is stated by the appel 
lanfc and his witness to have been present oq 
the various oc<nsion 9 when the matter was 
discussed with the respondent. In the 
view that I take of Rvj Kum ir’d connection 
with and attitude towards this matter, it is 
quite possible th^t he was there. Bit that 
• he was advising his sister aui asking in her 
in crests, 1 d) not think h in the leas' degree 
.probable. So far from that being the case I 
think that the inference which may very fairly 
ba drawn from the facts and circum jtancas is 
. that he was furthering the interests of the 
.appellant for his'own advan'ago in the first 

eventually sided with 
his lister when the institution tf the suit 

for Rs 3,668:4 0 showed him that tho appel* 


laot was not prepared to treat him favour¬ 
ably. It is impossile, on a view of the evidenoa 
mo 3 t favourable to the appellant, to take 
the view that Raj Kamar Deoti is a person 
who can be regarded as au independent 
adviser of the respondent. 

I concur in the order to be made. 

B. H. <fc. N. H. ■ 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Firit Civil Appeal No. 75 of 1922. 

June 22, 1921. 

P resent; —Mr. Prideaux, A. J. C. 

MAH ADEO — Defendant— Appellant 

versus 

KI3ANL4L and another—Plaintiffs 

—Rcspondents. 

Contract Act (IX of 1872), s, 16 —Undue influence — 
Indebtedness , effect of . 

The mere fact that a person at the time of entering 
into a contract is indebted to the other party- would 
not by itself be sufficient to establish undue 
influence, [p. 590, col. 1,] 

Appeal from a decree of the Subordinate 
Judge, No. 1, Wardha, dated the 29;h Juno 
1921, in Civil Suit No. 2 of 1921. 

Mr. M. 8. Ni^ogi, for the Appellant. 

Mr. D. N. Khare , R. B,, for the Respondents. 

JUDGMENT.—The plaintiffs who are 
Marwari money leaders sued the minor de¬ 
fendant to recover Rs. 5,680 on account 
of money due by his father oa a money- 
bond dated 7th June 1917 and subsequent 
advances. For the defence it was pleaded 
that though Daulat had dealing! with the 
plaintiffs it is not kaown to what extant 
and the plalnkils were put to proof that 
the money claimed h/ them was due .hit 
was further contended that Diulat,* the 
father, was au idiot and could not under¬ 
stand thiogj. Plaintiffs were hia creditors 
and were in a position to dominate hia 
will and had made him execute certain 
b igu* document. Paragarph 3 of tho writrsq 
statement runs: — 
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The' defendant’s father Danlat delivered 
towards the debt 10 Khandie 9 maande 
3 Panearig of eotton at Rs, 115 per Khandi 
on 5th April 1917, amount oomes to 
Rs. 1,195-15-3. After the death of Danlat 
Rao, hie servant Tokaram delivered 21 
Khandis of eotton at R>. 212 per Khandi in 
the month of February 1320. The amount 
comes to Rs. 4,452.” 

Thus re-payments of Ri. 5,647 15.3 were 

claimed. 

In reply it was stated that Danlat Rao 
was intelligent enough to manage his own 
affairs ; it was admitted that 10 Khandis 9 
mannds and 3 Pansaris of cotton at Rs. 115 per 
Khandi was given to plaintiffs on 5bh April 
1917 bat that payment was made before the 
execution of the bond and was given credit 
for when the bond was executed. The 
amount of Rs. 825, the consideration of 
the bond, was as follows : Rs. 73-7 0 paid 
in cash ; and Rs. 751-9-0 the balance due 
after deducting the price of cotton on account 
of Hawala of Rs. 2,031-14.0 of Makta money 
due from one Balwantrao, Hawala taken 
by Danlat. As regarde the 21 Khaudis 
said to have been given by Tokaram, 
plaintiffs admit receipt of 2i Khandis on 
three different dates on acoonnt of one 
Yadavrao, the sister's son of Daulatrao, 
Yadavrao deposited this cotton as a security 
for the paymeot of Rs, 2,550, the leve 
money hr which Daulatrao sfcjod security. 
The pries of the cotton was not settled. It was 
denied that the bond sued on and the Kabulih- 
isahs w;ie vitiated by undue influence. 

The case went to trial on the following 
issues : 

1 (l) Did Danlat execute the bond da f ed 
7th June 1917 for Rs.825? 

(2) If the execution of the said bond 
be proved, whether it was without consider, 
ation and vitiated by undue infhense P Is 
it not binding on defendant for reasons 
stated by him ? 

(h) Did plaintiffs advance the items of 
cash and cotton seed alleged in schedule 1 
attached to the plaint, to Danlat P 

(4) Did Danlat take Hawala in respect 
of the following items mentioned in schedule 
I of the plaint. 

Rs. a. p. 
l,C3i 15 0 
493 5 0 

and 2,440 5 0 


lim 

(5) Did Daulat agree to pay interest 
at one rupee per cent, per mensem on the 
items of cash, cotton seed and Hawala? 

(6) Did Daulat execute the Kabulihisahs 
dated 14th March l 18 and 6th June 1919? 
Are they vitiated by undue influence? Is 
the claim in respect of the items of 1917 
within time P 

’( 7 ) Did Daulat’s servant Takaram de¬ 
liver 21 Khandis cotton at Rs. 212 per 
Khandi to plaintiffs in February 1920, 
towards the debt sued for P 

(8) Is the defendant entitled to olaim 
credit for the payment of 10 Khandis 9 
mannds 3 Passeris sotton at Rs. 115 per 
Khandi as a re-payment towards the debt 
sued forP 

(9) What amount are the plaintiffs en¬ 
titled top” 

The findings of the Trial Court may be 
summarised thus. It was proved that the 
bond of 7th June 1917 was exeouted by 
the deceased Daulat. It was not without 
consideration and was not vitiated by undue 
influence and was binding on the defendant. 
The third, fourth and fifth issues were found 
in the affirmative, Danlat was found to 
have execated the two Kabulihisatn in euit 
which are not vitiated by undue influence 
and the claim in respect of the items of 
1917 is within time. Dealing with the 
subject matter of the 8th issue the Judge 
flode that it was taken into account in 
making up acconots prior to the execution 
of the bond sued on. With regard to the 
alleged payment of 21 Khandis of cotton 
the Judge holds that Yadavrao had execut¬ 
ed a Kabuliyat in plaintiffs’ favour for 
R§. 2,550 for which Daulat stood surety. The 
Judge writes:— 

I am satisfied that Danlat was virtu¬ 
ally paKintiffs’ tenant when the land was 
ostensibly leased to Yadavrao, that Danlat 
himself cultivated the land, and nob Yadorao 
that Danlat was responsible for payment 
of rent and that the lease was a benami 
(not nominal in the sense of sham) transac¬ 
tion, Yadorao being a mere btnamidar, and 
Daulat being the real lessee.” 

It was Daulat’s servant who gava tha 21 
Khandis cotton to the plaintiffs* servant. 
The cotton was found to have been deliver¬ 
ed not ac a re-payraent towards the debt 
now 6ued for but as a payment towards 
rent for which Danlat stood surety and 
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the price of cotton would, therefore, first 
go towards stub rent and any balance for 
debts due by Daulat. The cotton was 
found to be of the value of Rs, l39 per 
Khandi coming to R’. 2,919, thus exosed- 
ing tbe amount of rent by Rs 369. This 
amount, it was held, plaintiffs were bound 
to give sredit for in ths present suit, as 
it was in tbe nature of a deposit with them 
in Daulat’s favour. They received this at 
the end of February 1920 and plantiffa 
are liable to credit interest thereon at 1 
per sent, per mensem up to 25th January 
1921, the date of the institution of the 
enit, this amounts to Rs. 40*1-0. Th3 
suit resulted in a decree for Rs 5,270-15 0 

being passed with proportionate coats The 
present appeal u filed by the defendant. 

The first ground in tbe memorandam of 
appeal to the effect that the contracts 
between Daulat and tbe plaintiffs were 
vitiated by fraud has not been seriously 
pressed, though it is argued that looking 
to the sonnection of tbe parties the onus 
of showing that the plaintiffs did not 
exertise uudne influence over Daulat rests 
on them. 8esfcion 16 of th9 Contrast Act 
Illustration (o) is appealed to. The terms 
of the contract in suit do not seem to be 
specially onerous. Daulat was unquestion¬ 
ably tbe plaintiffs’ debtor but that fact 
aloDe would not establish undue influence. 
It is admitted that tbe case is more of 
suspicion than of undue influence. Though 
there is some evidence to show that 
Daulat used opium, I am not prepared to 
place reliarcs in tbe defence evidence that 
he was always dragged. Yadavr&o (D. W. 
No. 2) who states this admits that D inlafc was 
able to give orders to his servants and to see 
that they were tarried out. Racnkrishna 
(D. W. No. 3) who was in Danlat’s service 
states that his late master was eccsntric 
but he explains this by saying that he 
meant that Daulat lived as he liked and 
was not influenced by others. Deosa (D. 
W. No. 4) who was a servant of Daulat for 
six years speak) to his late master 
being addioted to opiamand being eocentris. 
I no not think that it has bsen shown 
that Daulat was not able to manage his 
own affairs and there is no fores in this 
contention of undne inflience. 

The second point raised in appeal is as re¬ 
gards the 10 Koaodis of (niton given bjfore thj 



execution of tbe bond. Hawalafor Rs 2,050 
is admitted and there is no evidence td 
rebut the plaintiffs* story that the valae of 
this cotton was taken into acconnt at tbe 
time of tbe execution of tbe bond,. The 
evidence of Gopal (P. W. No. 2) shows 
that Daulat admitted the Qawala account, 
aud Ramkisan (P. W. No. 4) who manages 
the plaintiffs’ shop at Urvi speaks to this 
account also. There seems no reasonable 
donbt that this Qawala acooant was acknow¬ 
ledged by Daulat and gone into before 
the execution of the bond. This woald 
naturally be done before the bond was 
executed. In my opinion, the finding of 
the first Court on this point is correct. 

The third and last point raised in appeal 
is with regard to 21 Khandis of cotton. 
It is contended that the value of this 
cotton should have been credited to 
Daulat’s personal acconnt and not to the 
Hawala or surety debt. The evidence shows 
that this cotton was given to plaintiffs 
not by Daulat himself but by Yadavrao, 
bis relative and the ostensible lessee of 
certain fields from the plaintiffs. There 
is no force in the argument that becanse 
Daulat did not specify to which debt this 
money was to be appropriated and becanse 
the plaintiffs also did not expressly appro¬ 
priate the money to any certain debt it 
should go towards the older debts, namely, 
Daulat’8 own debts. There is no reason¬ 
able doabt that the cotton was deposited, 
a9 tbe evidence shows, with the plaintiffs 
by Yadavrao on acooont of the lease money 
due by him, lease money for which Daulat 
also had made himself responsible. The lower 
Court has criticised at some length the 
evidence wbioh led it to believe that 
Daalat was in truth the real lessee of tbe 
land for the rental of which these 21 
Khandis of cotton were deposited with the 
plaintiffs. I have considered that evidence 
and find myself unable to differ from the 
Judge of the Court below on this point. 
The rate of that cotton had not been 
settled; but that it wa9 expressly put with 
the plaintiffs to satisfy their claim for 
lease money due really by Daalat the 
circumstance of the case fally show. The 
balanos after sitirfying the lease money 
has been given by the Court below to 
defendant’s account. Interest has been 
allowed by the Court on the valae of Abe 
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/Six Kbandis of cotton and thus there , is 
no 'force in the 5th ground of the memo- 
rendum of appeal. 

-.Taking the case as a whole I see no 
reason to - differ-from the results arrived 
at by the Sub Judge. The result 
is that this appekl fails and is dismiEsed 
with costs. The appellant will pay the 
respondents’ ccsts, 
o. b. p, 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appbal from Order No. 112 of 1920. 

Marth 2,1921. 

Fresent:— Mr. Justice Newbould and 
Mr. Justise Cuming. 

RAMESH 05ANDRA SIRKAR 
—Judomint Dibtor—Appellant 

venus 

M0H1M CHANDRA GUHA DEB BARUA 

—Ribpofbint. 

Co$tt—Question of principle—Second appeal . 


When the question is one of principle a second 
appeal lies to the High Court on the question of 

costs only, [p- 601, col. 1.] 

Bun-icari Lull v. Chowdhry Drup Kath Singh, 12 C, 

179; 6 Ind. Deo. IN. s.) 122. 

Appeal against the order of the 
Subordinate Judge, Sesond Court, Chita* 
gong, dated the 29th January 192o, reversing 
that of the Mutsif, Sesond Court at Pafciya, 
dated the 7th September 1918. 

Babu Probodh Kumar Dae, for the Ap* 


pellant. 

Balu Ohandra 


SeWiar Sen , for the Respond¬ 


ent, 

JUDGMENT.— The fasts nestssary for 
the disposal of this appeal are es follows: 
The appeal arises out of orders passed in exe¬ 
cution proceedings.-* On the 23rd of February 
19lS the MuDsif before whom the appli- 
oation was pending passed an order directing 
a Commissioner to be appointed and further 
directing that the costs of the application 
,-ocld be borne by the decree^holder. 
Then, on tbe 4th of May 19'8, after the 

Commissioner had delivered, possession, an 
.order was passed on the following terms: 
“ease disposed of withycosts to the decree- 
bolder.” Against > tb»» order application 


for review was-made which was diepceed.cf 
. by Order No..25,dated the 7th of 'September 
19! 8. By that order, another Munsif who 
succeeded 'the one who had passed the 
former orders held that Order No. 16,'datcd 
the 4th of May 1918, above referred to, had 
been pasEed through oversight. He granted 
tbe review and directed that the portion 
of the said Order No. 16 dated tbe 4th May 
1918, relating to costs should stand car celled. 
Against .this order, an appeal was preferred 
to the Subordinate Judge. The Subordinate 
Judge treated it as an appeal against an 
order disallowing sosts to the desree-holder 
and held on the merits that the dgorec- 
/holder was entitled to his sosts. He 
accordingly decreed the appeal and direited 
that the order diiallowing costs should be 
reversed and the decree holder should get 
tbe costs amounting to Rs. 60. 

The first question that has to be considered 
is whether a second appeal lies to this 
Court. The first sontention is that the 
appeal to the lower Appellate Court was an 
appeal' against an order granting an appli¬ 
cation forreview and that, coniequently, under 
0, XLIII, r. l.slause (is), Civil Procedure 
Code, an appeal lay to Subordinate Judge, 
but under rection 104 of the Code, no appeal 
lay frrm that appellate order. But the 
Subordinate Judge who beard the appeal 
did not deal with it as an appeal from an 
order passed on review but as an appeal 
from an order made after tbe review was 
granted. The order of tbe Munsif of tbe 
7th of September 1918 really consists 
of two separate orders. He first grants a 
review of Order No. 16 dated the 4th 
May 1918 and then in reviewing that order 
he restores tbe Order No. 6 dated the 23rd 
of February, 1918. The second of these 
orders must be held to have been, [a ged 
under sestion 47 of the Code and was, 
therefore, appealable as a desree. It ie 
contended that the order must be held to 
have bean passed under eec*.i:n 35 and not 
under section 47. Settion 35 gives directions 
as to the ordering of costs, bat we think 
that the award of coats depends finally on 
sestion 47 and that the prov sioos of section 
35 are supplementary It has been held by 
this Cuurfc that when the q-estion is one of 
prioisple, as in the present <nse, a second 
appeal lies to the High Court ou the question 
of costs only: flttnipart tafl y, Qhcwdhry 
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Drup Nath Singh (i) and we accordingly held 
that this appeal is competent. 

• On the merits, we think that the appeal mast 
succeed. The learned Subordinate Judge in 
dealing with the matter has gone into the 
question not as to the correctness of the 
order appealed aga‘n:t but as to the 

correctness of the Original Order No* 6 which 

% 

was passed on the 23rd of February 1918. 
As we read the order appealed form, the 
Mnniif held that that order, No. 16 date! 
the 4th of May 1918, was passed by indavert* 
ence, and there, we think, he was right, 
Had the Mnnsif at the time of passing this 
order intended to override his previous 
order, he would have certairly referred to 
it and given his reasons for so doing. He 
•would not have passed this order in this 
form unless his previous order had been 
overlooked. Once the Order No. 16 dated 
.the 4th of May 1918 was set aside, the 
question as to costs was a matter of ret judicata 
whioh had been decided by Order No. 6 and 
as long as that order stood, tbe Munsif 
was bound to give effett to it and refuse 
'the decree-holder bis costs in atoordanse 
■with that order. When the sase came up 
to the Subordinate Judge on appea 1 , that 
Order No. 6 dated the 23rd of February 
1918 was still in force and until that 
W33 set aside, the decree-holder sould not 
recover his sosts. We accordingly hold 
that the order of the lower Appellate 
.Court was wrong. We decree this appeal, 
set aside the order the of lower Appellate 
Court and. restore that of the Court of 
fiist instanse. The appellant will get bis 
sosts in this Court and in tbe lower Ap¬ 
pellate Court. In this Conrt wa assess 
the hearing-fee at one gold mohur , 

B, V, 

Appeal dilated. 

(1) 13 0. 179, 6 Ind.!Dec. (n. 8 ) 122. 


PATNA HIGH COURT. 

Littiks Patbvt Appeal No. 2 op 1922. 

July 13, 1922. 

Pretent; — Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. K. Mulliek, Kr. 
ABDUR RAHMAN— Appbllast 

• tersut 

WALI MOHAMMAD— Rsspomdbnt, 

Muhammadan I,aw~± Widow in possession of husband* s 


property in lieu of dower-debt—Right ■ to transfer lion 
apart from dower-debt — Construction of sqXe-deed— 
Transfer of dower-debt. 

. A Muhammadan widow in possession of her hus¬ 
band’s estate in lieu of her unsatisfied dower cannot 
transfer the lien on the property without also trans- 
ferring her dower-debt as the lien is not an interest 
in property whioh can be severed from the right to 
dower and transferred as a separate interest, [p. 603, 
col. l.j 

The widow may, however, as long as she does not 
transfer the dower-dobt or that debt remains un¬ 
discharged, transfer for her lifetime, the possession 
of the property the proceeds of whioh belong to her 
until the debt is paid off. The possession of the 
transferee in such a case might constructively be 
regarded as the possession of the widow, [p. 603, 
col. 1.] 

Beeju Bee v. Syed Moorthiya Sahib , 63 Jnd 
Cas. 906; 43 M. 214, 37 M. L. J. 627; 26 M. L. T« 
419, 11 L. W. 160 (F B ), referred to. 

A sale-deed executed by a Muhammadan widow 
after reciting that the widow was in possession of 
the property of her deceased husband, “by virtue of 
inheritance and in lieu of dower" purported to trans 
fer to the vendee, “the whole and entire property 
owned and possessed by me together with all rights 
and appurtenances;" rt further added, “In short, 
the proprietary interest and all rights, title and 
interest whioh I had in the vended properties have 
under this sale-deed been transferred from me and 
beoome extinguished in so far as I am concerned and 
have devolved on and vested in the said purchaser 
and his heirs and representatives": 

Held, that the deed transferred simply the share 
to whioh the widow was entitled in the property of 
her deceased husband as an heir, and not the dower- 
debt [p. ^02, cols. I & 2.] 

Maina Bibi v Wasi Ahmad , 51 Ind. Cas. 242; 17 A. 
I*. J, 529; 1 U. P. L. B. (A.) 106; 41 A. 538, referred 
to. 

Letters Patent Appeal from a decision of 
Mr. Jnstiie Bucknill, dated the 14th Decem¬ 
ber 1921, reported as 65 Ind. Cas. 224. 

Mr. 4f. Ithfaq , for the Appellant. 

Mr. S. M. Tahir t for the Respondent. 

JUDGMENT. 

Millir, 0. J.—This is an appeal under the 
Letters Patent on behalf of Sheikh Abdur 
Rahman, the second defendant in the suit 
against a decision of Mr. Justice Batknil] 
dated the 14th Deiember last.* The plaintiff 
Sheikh Wali Mahommed, and the first 
defendant, Sheikh Ezid Baksh, are brothers 
and the appellant, the seiond defendant is 
the eon of Sheikh Ezid Baksh. The suit 
was instituted before the Mnnsif of Saesa- 
ram in .tannery 1918 ilaimiDg possession 
of a 6 annas share in the estate of his 
deceased brother, Sajjad Hussain, to whieh 

* 8ee 65 Tnd. Cas. 224.— 
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be was entitled as one of his deceased bro¬ 
ther’s heirs subjest to the widow’s right to 
retain possession as security for her unpaid 
dower. Sajjad Hussain, the elder brother 
of the plaintiff and the first defendant, died 
in 1 S99 leaving surviving him his widow, 
Muiammat Kabirau, and his two brothers. 
His widow whose unpaid dower debt is 
said to amount to Rs. 4,000 was left 
in possession of tbe estate of her 
deceased husband bolding it in lieu of 
dower, as sbe was admittedly entitled to 
do, until, out of the profits of the estate, 
her dower-debt bad been discharged. Tbe 
estate was a small one and we are not told 
what the net annual profits arising therefrom 
amounted to. It is not suggested, however, 
that the debt, at the date cf that lady’s 
death in 1911, had been discharged. Oa 
tbe 15th October 1900 Musammat Kabiran 
transferred to the appellant the whole of 
her interest in her deceased husband’s estate. 
As one of his heirs she was entitled by inherit' 
aDce to a quarter share in that estate and 
this she sonld undoubtedly transfer. The 
document, however, purports to transfer, in 
one plsoe at all events, the whole of the 
interest which had come into her possestnn 
from her deceased husband and sets out in 
detail tbe properties, whioh, it is agreed, 
included tbe *h le of her l.u band’s estate. 
It recites that the dr nor has been in posses¬ 
sion of tbe estate by virtue cf inheritance 
and in lieu of dower-debt, and that abe 
wishes to give away all her properties in 
her lifetime to tbe donee, subject to her 
right of maintenance dur'ng her lifetime, 
which she reserves at the rate of Rs. 60 
per annum which is to be a charge on the 
property. It then purports to sell without 
reserving the right of cancJlation “ the 
whole aod entire property owned and posses 
eed by me together with all rights and appur- 
tenances, for a consideration of a monthly 
allowance of Rs. 5, amounting to Rs. 60 per 
aoDnm, with effect from to-day up to my 
death. I have, by making over this deed 
of sale to the vendee, put him in passes 
8 ion of the vended property as abioluie 
proprietor in my place.” It subsequently 
adds: “in short, the proprietary interest and 
all right-p, tills aod interest which I had in 
the vended pxoperiib* have under this sale- 
deed been transferred from me and become 
extinguished in so far as I am concerned 


and have devolved on and vested in the 
said purchaser and his heirs and repres9n- 
tatives.” It is not absolutely dear from 
this document whether the vendor intend¬ 
ed merely to transfer her own interest in 
the property, that is, the qnarter share 
which she avqnirrd by inheritance, or whe¬ 
ther she intended to transfer the whole of 
tbe interest of her husband of which she 
was then in possession. But, whatever her 
intentions may have beeD, it is clear, and 
cannot be disputed, that she had no power 
of disposition over the property beyond the 
quarter share to which she was entitled by 
inheritance and to this extent alone could 
the transfer of the property be valid, 

Both the learned Mnusif and the learned 
Subordinate Judge, bsfore whom the case 
came on appeal, took the view that the 
widow had no right to transfer the property 
beyond the extent of her own vested interest, 
vis t , a quarter share and tha*, although 
she was in possession of the remainder in 
lieu of dower, she coaid not transfer the 
remainder or even the posssesion thereof so 
as to be binding after her lifetime without 
also transferring her right to dower. Tbe 
learned Mnneif, however, considered that 
the plaintiff’s right to sue accrued in 1900 
when the deed was execnted and the donee 
was pnt in possession, and that, therefore, 
the suit which was instituted more than 
12 years af er that date was barred by 
limitation. The learned Subordinate Judge, 
on the other band, came to the conclusion 
that the plaintiff's right to sue for posses- 
sion did not arise until the widow’s death in 
1911, and that the suit having bfen brought 
within 12 years of that date was not 
barred. 

On appeal to this Oonrt, Mr, Justice 
Bncknill took the same view as the learned 
Subordinate Judge and dismissed the 

appeal. 

It does not appear to have been argued, 
either in the Trial Court or before the Sub¬ 
ordinate Judge on appeal, that tbe conveyance 
by the widow transferred to the appellant 
her dower debt. It was, however, argued 
before Mr. Justice Buckoill and the argument 
has been repeated bjfore ns in tbis appeal, 
that, on a proper construction of the docu¬ 
ment, the dower-debt must be taken to 
have been transferred. It was also con¬ 
tended that, even if the dower-debt was not 
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in fatt transferred, the widow had a lien 
or charge upon the property as security for 
the enforcement of the deb v . which she 
could transfer not only daring her life¬ 
time hut even so as to enure for the benefit 
of the transferee after her death. The 
learned Judge, whose judgment is now 
under appeal, carefully considered these 
questions and decided them against the 
appellant. In my opinion, his decision was 
right. Although the instrument of transfer 
reoites that the widow is in possession both 
by virtue of inheritance and in lieu of dower- 
debt, it purports only to transfer the propriet¬ 
ary interest and all rightp, title and interest 
which the vendor had in the vended properties. 
There is not a word, from first to last, relat¬ 
ing to any transfer of her dower-debt and I 
am unable to construe the document as 
purporting to transfer the dower-debt. Nor, 
in my opinion, was it possible for her to 
transfer the lien on the property so as to 
be binding after her lifetime without 
transferring also the dower debt. The lien 
on the property which gives the widow the 
right to possession ontil the debt has been 
discharged is not, in my opinion, an interest 
in property which can bs severed from the 
right to dower and transferred as a separate 
interest. It is a right to the possession of 
the property by tbe person entitle to 0 
paid the dower as long as the debt is not 
discharged either by the income from the 
property or by payment by the ia,r ® ° r 
others interested in discharging k e 6 • 

It certainly gives the widow the right to 
possession and it may be assnmed, 1 thin*, 
that, as long as she does not transfer her 
dower debt and that debt remains undis¬ 
charged, she may transfer, for her lifetime 
possession of the property the pi-ooes 8 o 
which belong to her until the e is 
paid off. The position of the transferee 
in such a cas8 might be regarded as con¬ 
structively her possspsion, ami, in >8 
sense, it would not t>3 eeveio'i rora 13 
do 5 .Br deb 1 -. Just aa »he .oj d dispose of 
the pro,eeds in any way s' 13 °‘ cbJ tiring 
her lifetime and until the d*bt «ai die- 
charged, so also l apprehend she cm 
transfer possession of the property in t e 
same circumstances, the transferee b 01n g 
entitled to the usufroet. Bat if she should 
transfer the dower-debt or if she should die 
and her estate devolve upon her heirs or 
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assignees, the transferee’s right to possession 
would be extinguished, as the debt and 
tbe se.nrity osnnot bs severed, thereby 
oonverting the security into a separate in- 
terest in the property. It would appear, 
therefore, that even if the instrument in 
question purported to transfer to the ap¬ 
pellant possession of the property forming 
the se.nrity for the debt this would not 
enure to the beneSt of the transferee after 
the widow’s death when the dower-debt 
paesed to her heirs. The possession of 
the donee, in each a case, must, I think, 
be regarded as constructive possession ot the 
widow. It is Dot an interest in property 
which i9 capable of absolute transfer. In 
any view of the case, therefore, in my 
opinion, the decision under appeal, upon 
this point, cannot be assailed, # 

It remains to consider the question of 
limitation. It is found as a fact, and 
cannot now be disputed, that the appel¬ 
lant was in actual possession of the whole 
of the property. He contends that from 
the moment he obtained possession, in the 
year 1900, his possession was adverse to 
that of the plaintiff who oannot, after 
more than 12 years had elapse!, be held 
to assert bis right to the property. The 
plaintiff, no doubt, knew that the defendant 
was in po»session bub he was not entitled to 
possession himself as long as the widow was 
alive and the debt remained undischarged. 
It is not suggested that the debt. was dis¬ 
charged during the widow’s lifetime. Had 
the plaiotiff sued for possession before 
1911, when tbe widow died, the appellant 
would have had a complete answer to such 
a suit. He was in possession of the prop¬ 
erty with the consent of Musammat 
Kahiran, the only person at the time 
entitled to possession and the cause of 
action, which the plaintiff now seeks to 
enforce, bad not at that time arisen aod 
did not arise until after her death in 1911. 

A further point, however, was taken by the 
appellant which must be considered. On the 
a c samption that the widow retained her dower 
debt- and did not transfer it to the aopellant, 
he argued that the right to the dower debt 
does not bebng to the plaintiff but to 
Mus nnm t Kabiran’s heirs. It is not shown, 
however, that Musammat Kabiran left any 
heirs a:io, in the absence of such, the plaintiff, 
as the heir of her deceased husband, hna a 
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better title to his 6-annas share in the property 
than the appellant who has no title at 

A farther point whiih does Dot appear to 
oava been suggested before w*s that io any 
ia»e the Crown would bs the nltimate hsir to 
Husammat Kabiran. It is not shown, how¬ 
ever, m this iase that the Crown, even if the 
point u one whiob is sustainable, had any 
better litis than the present plaintiff an d in 
these oiroametinies it seems to me that there 
is no force in this argemsot. In my ooinion 
tbie appeal-should be dismissed with cos's 

Meuios, J — In my opinion there are only 
two points of any snbataose in this appeal. 
The first is the •onstrucfcion of the deed of 
transfer by Muiammat Kabiran in favour of 
Abdnl Rahman. Both Courts helow have 
found that the document was a deed of sale 

for consideration, and that what the widow 
transferred was neither her dower debt nor 
the right to retain posieesioa of the estate 
of her deaeased husband as sejurity fa r that 
dabfc but her intarest in the property as 
proprietor of that estate wM*h admittedly 
includes the three-eighths share slairned hv 
the plaintiff. 

Now, it is admitted that it is the plaintiff 
who is the sole proprietor of that three 
eighths share by right of inheritance and that 
Mu ammat Kabiran had no proprietary in¬ 
terest in it, and that if she did not sell her 
dower debt together with the right to 
possession of the property as eeourity, then 
the plaintiff has a good title against her 
trensferee. 

The Muneif, however, found that the 
transferee same into possession ia 1900 
immediately upon the sale and was in adverse 
possession as against the plaintiff fro-n that 
date. The Muneif has asiordingly dismissed 
•the suitou the ground that the eoifc har uot 
been brought within 12 years of the date 
from which posseseionbecame adverse. 

The Subordinate Judge agrees with the 
Muneif as to the obstruction of the document 
hot not as to the question of the limitation. 

He is of opinion that as the plaintiff waa not 
eptitled to ejest the transferee during the 
lifetime of the widow, the possession of the 
Utter eould not have been adverse to him 
and that, therefore, limitation began to ran 
only fr ra the date of the widow’s death 
whish itock plate in 1911, He finds that the 
jt having been instituted in 19:8, it 
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was within.time and ho has given a decree 

Ih!!™ pIlmtlff ln rf »P9cti of the disputed 

That lodgment was affirmed by Mr. Justi,, 
B ic mill and there .an be ni doubt that hie 
con,traction „f the dee! of sale is eorrect 
Eicjpt in the preamble, whiih etatei that 
Musjmmat Kabiran is in poeseaiioa of her 

in U ?en nf 7^ b f ° f inhe “tame and 
o mb of dower debt, there is n , mention 

intbedoenmentofthedower debt. Through- 
out the transferer purports to transfer her 

proprietary interest in the whole and 
on .re estate of her husband together 
with all rights and appnrtenaniea Sha 

7 th ° of Z r diepoe ion, n 

the W owing words :-'T n ahort 
tary mtereet and all righte tiH« 777 . 

J?-CSS 

fhaMt aDd .“ a, ‘ *>8 eenitrned as meVning 

proprietary interest ^'n £ iStsuiJ f 
debt and the right te retain .* 1)8 dower- 

waq n^id T ? ” reta,n P3830§S1OQ till it 

raws 5 « 

and"it wae ^asd irThar" ^ l Mhr ‘ 

greater right in,lads, thl LsseVanfthat^f 
the transferor had no right of d l h . afc . ,! 

the property, ehe at least had the rSt* io 
retain possesion of it and aha u , , 

k ^,i b r M T • 

rectal in that desd elated that fh. 
was in pmses.ion b ■ { hat ‘he widsw 

titles: the first was in 1. ' ,9 ‘ ,ara ' 0 

the secsnd by virlne of a fo ° dower an d 
wbi.h, the h.™ f ha, H" d V ra9 nDder 
h*ving failed to pay h 9r 

he t.me appointei by the Quart7h?', 7 

J h0,3m0 at »° l0 t 8 owner 
Lordship? dealinei to acjad« *k * ™° 0lr 

M„i„, w..i,„ 
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it, she should, in the absence of clear and 
definite words, be taksn to have transferred 
also her dower debt and her right to retain 
possession. 

In the present cssi the conditions are 
similar and I, think, it will be wrong* without 
express words indicating an intention to 
transfer the dower debt to assnme that the 
debt was also transferred. 

The right of a Muhammadan widow to 
retain the possession of her husband's estate 
m lieu of dower has been sometimes described 
as a lien and sometimes as a charge. Strictly 
speaking, it is neither, but it is agreed that 
Bhe has a right to transfer the debt soupled 
with the eecarity and that the transfer will 
be binding upon her co-heirs till they 
discharge the debt. She may also during 
. her lifetime transfer the right of posses¬ 
sion apart from the debt, but that is a 
matter between herself and her transferee 
and the transfer will not be binding npon 
the so-heirs after her death, That is the 
meaning of the proposition that a Muham- 
madan widow in possession of her bnaband’s 
estate in lien of unsatisfied dower aanDot 
alienate the estate. This view of the law is 
in accord with the decision of the Fall 
Bench in Beeju Bee v. Syed Moorthiya 
bahxb (2) and in my opinion the defendants 
in the present suit have no answer to the 
plaintiff’s claim. 

The sesond point in the case relates to the 

question of limitation. Now, the onus of 

proving adverse possession for more than i 2 

years is clearly upon the defendants; the 

plaintiff was obviously not emitled to take 

possession during the widow’s lifetime and 

there is no evidence that when the transferee 

took possession in ISOJ the plaintiff had any 

notice that he was claiming to hold adversely 
to him. 

The Muneif finds that possession became 
adverse from the moment of the transfer 
bat that fiodiag has been set aside by the 
Subordinate Judge and in second appeal opon 

the facts found no case of adverse possession 
arises. 

It was finally contended that the widow’s 
heirs, and, perhaps remotely, the Crown may 
have a right to resist the plaintiff’s possession, 


(2) 63 Ind. Cas, 905; 43 M. 214; 37 M.L J. 627- 
Jti M, L. T. 419; U L.§W. 160.(F. D.).- 


OASBS. 60 $ \ 

* «• 

but such a cise was n ol niade in the Courts 
below and cannot be inquired into at this 
stage. On the findings there is nothing to 
show that any one has at present a better 
right than the plaintiff. 

The appeal should, therefore, bs dismissed. 

N. H. 

Appeal ditmiissd. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Oitil Revision No. 50 op 1922. 

August 29, 1922. 

Present :—Mr. Hallifax, A. J. C. 

B AL A JI—Plaintiff- 

Applicant 

ter tut 

SUK AMIY A—Defendant— 

Non- Applicant. 

Contract Act CIX of 18]2), *74 -Penalty, nature of - 
Damages for breach of contract stated in agreement - 

A penalty clause in a contract providing for tht 

payment of a fixed sum of money by the 
committing a breach of the same ahouM not b 
ooked upon as a mere Irutum fulme n , an agreement 
that neither party had any intention of enforcing a< 
all to any extent. The object of such a claused tr 
hx a maximum for damages which would be difficull 
to estimate in money. Therefore, even if a Court j 
not disposed to enforce such a clause this would no! 

thathe 6 h ag f n ?, Ved of bi8 ri fe' hfc ^ damages 

that he has actually suffered. (_p. 606, cols. I A 2.] g 
m"ed lo PaiittJi ‘ 38 Ind ' Cas - 9Ifi ; >2 N. L. H, 

«. p . pli s 'c.rr'Set a 

m‘.mTj’nlf'' s “" c *“* 

Messrs. B . B. Loco and 6 . O, Dati m 
dha, V< for Ihe Applicant. " ° h ° W ' 

ia ^ r - S ' B • ‘Mangrulkar, for tha Non-Appli. 

JUDGMENT.—Tha defendant __•„ , 

to sell his abaclolo cootapancy l an d tn'fb 
plaintiff for Bs. -.COO by 15th" March ,S 
and paid Be 400 by *ay of earneefJney 
Ho agreed that if bo made defanl: Le wooid 
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re pay the Rs. 400 ami also would pay 
Rs. 500 by way of damages. He failed to 
aomplete the eale, though the plaintifl was 
both ready and willing to aarry out his part 
of it and eventually did buy the land on 
12th August 1921 for Rs. 2,000 at a Court 
sale in execution of his own decree. In this 

suit he alaimed Rs. 100 by way of damages 

for the breaah of aontraat. Ha has been 
given a decree for Rs. 400 with interest for 
the time that amount has beeo with the 
defendant, but refused anything more, on 
the ground that the sum of Rs. 500 whiah the 
defendant agreed to pay was a penalty. The 
idea is very common that what is sailed a 
“penalty alanss” in a aontraat is a mere 
brutam fulmen, bd agreement that neither 
parly haB any intention of enfor.mg at all 
to any extent. Suah an agreement would 
aertainly not ba mentioned in the Contract 
Aat, and in fact would not be agreement at 
a ii ’ a nenalty clause merely fixes a maxi¬ 
mum for damages whiah would be difficult to 
estimate in terms of money, and anyhow dees 
not deprive the aggrieved party of his right 
to damages that can he so estimated. 

(2) In this aase, the plaintiff has olearly 

nroved that he has suffered a loss of Rs. 100 
in having to pay Rs. 2,000 for the property 
instead of Rs. 1.900 and a loss of he value 

of the hoiha whith was included in the prop- 

erty to be sold for Rs. 1,900 but not in 
that sold for Rs. 2,000. In this Court the 

defendant himself admitted the value of that 
hotha to be twenty-five or thirty rupees and, 
in the .ir.omslan.es, that can be taken as 
a „orv clear indisation that its value is at 
least Rs 100 even if it is not worth Rs, 250 

. 1 ;.'»•!« a a. TW. * . .. lb. 

twenty annas that the plaintiff had to pay 
in order to fret a refund of the value of the 
°wen y rupee stamp he bought for the sale- 
died The a.tn&l value of he land may well 
? r 8 2 000 a B the fell price is seldom 

seems to have fixed the fair prise at Rs. 2,000 

ml nly >f on tb6 8tate “ eufc raad ® 

by the plaintiff that be had agreed to buy . 

( I 900 Anyhow apeti&l and actual 

S’.™..•ib. ..»>.'?» 13 » 

bleu proved, and it is obviously impossible to 
deprive the plaintiff of that merely be.ause 
h! agreed that the liquidated damages should 

not exteecl Re. 500, Li 

(3^ But it seems to me to have been too 


lightly assumed that the payment of 
Rg. 500 as damages to which the defend¬ 
ant agreed vas by way of a peoalty, 
that is to say, that the parties agreed that 
that sum should be the maximum payable ae 
damages, and did not agree that it was to 
be paid in full without further question if 
the defendant broke the contract. There is 
a very strong indication of the intention of 
the parties in regard to the damages recover¬ 
able ty the plaintiff in ease of breaeh of the 
contract by the defendant, in what is agreed 
on all sides to have been their intention in 
regard to the damages to be recoverable by 
the defendant in ease of breaoh by theplaintiff. 
It has throughout been aooepted by every¬ 
body tbat if the plaintiff broke the oontraet 
the defendant wonld be entitled to retain the 
Re. 400 paid to him as earnest money, and 
section 74 of the Contrast Act applies to the 
agreement in regard to the earnest money as 
much ae to the agreement in regard to the 
Rn. 500 as wa9 held in Ballabhdas v. Paikaji 
(1). If it really was the intention of the 
parties that the damages payable to the 
defendant in eases of breach by the plaintiff 
were to be Rs. 400 without farther question 
ae to the amoant, then the inference would 
be inevitable that the parties also agreed that 
the damages payable to the plaint ff in cise 
of breaoh by the defendant were to be Rs. 500 
and no more and no less. 

(4) Bat I do not accept the defendant’s 
oontention that on breaoh of the oontraet by 
the plaintiff he would have been entitled to 
retain the whole of the Rs. 400 without 
farther question as to the amount of damages 
he had suffered. He would olearly have been 
entitled to retain only so much of it as would 
give him reasonable oompensation. So also 
the plaintiff oan claim reasonable compensa¬ 
tion up to a limit of Rb, 500 for any loss he 
has Buffered, and in the circumstances it 
appears that the whole of tbe Rs. 500 would 
be more than reasonable, as be did get nearly 
all tbe property he wanted not many months 
later. But, as has already been showD, he 
suffered an actual demonstrable loss of not 
less than Rs. 131*4-0 by the default of the 
defendant, and in view of the practical 
oertaioty tbat the defendant’s admission of 
the value of the kotha in this Court is a 
hopeless understatemgnt it can fairly be 


(1) 39 lud. Cas, 916} 12 N. L. R. 177. 
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said that he has proved actual damage to 
the extent of Rs. 200. 

(5) Bat he has undoubtedly suffered 
further loss of which the exact extent 
oannot possibly be proved, and it is jast 
this kind of damage that the agreement to 
pay Rs. 500, or some reasonable sum not 
greater than Rs. 500, is meant to tover. 
This from its nature «an only be assessed 
in a round sam, and I consider, having 
regard to all the airoumstanoes of the 
case, that the payment of a sum of 
Rs. 300, whioh inalndes the extra priae he 
had to pay for tbe land and also fcbe 
value of the kotha, would be reasonable 
compensation to the plaintiff for tbe loss 
caused to him by the default of the 
defendant. 

' (6) There seems no partianlar reason for 
allowing any interest on this sum for the 
short period between the breach and the 
filing of 'the suit, but interest at the rate 
allowed on the Rs. 400 shouli aertainly be 
paid on tbe whole amount decreed from 
the date of suit till aatual payment is 
made. The decree of the lower Court is, 
therefore, modified by the substitution of 
Rs. 713*5*4 for Rs, 413-5-4 as the amount 
the defendant is to pay to the plaintiff 
and the addition of an order that the 
defendant shall pay interest at the rate 
of 1 percent, per mensem on Rs. 713*5 4 from 
25th^ Jane 1921, the date on wbioh the snit 
was instituted, till payment is aotually made. 
The defendant will also pay the whole of 
the costs of tbe suit and also those of 
these proceeding?, in whioh Rs. 15 will be 
allowed as Pleader’s fee. 

- N, H, 

• Decree modified. 


CALCUTTA HIGH COURT. . 
Civil Role No. b49 of 1921. 
February 27, 1922. 

F resent : —Mr. Justice Greaves and 
Mr. Justice Gboee. 

8m. AMULYA SUNDARI DASSYA— 

Plaintiff— PiTmoxia 

versut 

SYAMA SUNDAR SAHA and OTdBR3— 
Dbfsndanis—Opp^siti Partins 

Civil Procedure Code (Act V of 1908,), O XXV, r. 3 
— Suit for dissolution of partnership, for accounts and 
for recovery of plaintifs stridhan properly if suit 
for payment of money. 

A suit for dissolution of partnership, for accounts 
and for recovery of the plaintiff’s stridhan property 
is not a suit for payment of money within the pro¬ 
visions of O. XXV, r. 3 of the Code of Civil Pro* 
cedure 


Rale against an order of the Sub* Judge, 
Fifth Coart, Dacca. 

FACTS appear from the judgment. 

Baba Qopal Ohanira Das, for the Petitioner. 
—The plaintiff is the petitioner. The plaintiff 
brought a suit for dissolution of partnership 
and for accounts and also for tfce recovery 
of the stridhan properlies as heirness to 
her deceased husband. The partnership 
firm deals in the purchase and sale of rise 
on wholesale soale and its assests consist in 
both moveable and immoveable properties. 
The suit was filed in the Court of the 
Fourth Subordinate Judge in September 
1.-20. In Oetober 1920 the defendants filed 
an application praying for an order tailing 
upon the plaintiff to furnish security for costs 
hut did not press it. In the meaotime the 
parties sited witnesses, filed their documents, 
issues were settled and when the suit be¬ 
came ripe for hearing it was transferred to 
the file of the Fifth Subordinate Judge. 
Thereafter by a fresh affidavit in July i921 
they pressed their application for security 
And on the 30th Jnly 1921 the learned 
Subordinate Judge direited the plaintiff to 
furnish security for coats of the defendant. 
It is against that order that the presanb 
Rule is directed. My submission is that the 
application for security of sosts is mala fide 
as it is quite obvious from their attitude. 
They had made a previous appli* a tion soon 
after the institution of the suit. But they 
did not press it which they should have 
done if they really had any bona fide grounds 
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or that; application. My next and tbe 
principal contention is that the suit not 
being a 6uit for money the Court helow had 
no jurisdiction to order for security for 
•oets under 0. XXV, r. 1 (3) of the Code 
of Civil'Procedure. My eoifc is not one for 
money. It is a bona fide one for my own 
benefit and not for the benefit of anybody 
else. I submit tbe section is clear. The 
properties consist of both moveable and 
immoveable properties. I submit 0. XXV, 
r. 1 (3), Civil Procedure Code, does not apply. 
The order of tbe learned Subordinate Judge 
is bad in law and be had no jurisdiction to 
make it. 

. Dr. Sarat Chandra Batak (with him Babu 
Nabadwip Chandra Saha), for the Opposite 
Parties—I Submit tbe present suit clearly 

falls within the scope of 0. XXV, r, 1 (3), 
Civil Procedure Code. In the prayer clause 
of the plaint, the plaintiff inter alia asked 
for (a) ascertaining the amount due to the 
respective parties after adjustment of accounts 
and passing a decree in favour of the 
plaintiff for the sum thus due to her, (6) 
passing a decree for the thidhan and 
moveable properties described in schedules 
3 and 4 on value thereof by way of damages 
amounting to Rs. 2,694, and (c) a decree 
for the money due after taking account of 
the lean business. From tbe reliefs she 
thus prays for it is quite clear that the 
euit is for the payment of money. Hencs it 
comes under the purview of 0. XXV. r. 1 
(3), Civil Proaedure Code. Refers to Sona* 
boi\ Tnbhousandai harotamdat (l). That 
gaee ia on all fours with tbe present .aee. 
There all the authorities on the point have 
been dissutsed. Then as regards the other 
point that our application is mala hde and 
ought to have been pressed earlier, I submit 
under 0. XXV, r. 1 the application may be 
made at any stage of the suit. Merely 
be.aose we fail to press it earlier would not 
make our application a mala fide one. Eefere 
to Debendra Darain Singh (Sinha) v. Narenira 

Narain Singh (Sinha) (2). . . , 

Babu Oopal Ohandra Dai replied in brief. 

JUDGMENT.— This Rule was granted at 
the ioetanee of the plaintiff, who is a 
widow, to vaeate tbe order of the Snbotdi- 
nate Judge greeting her to give se.nnty 

m H2 B. 0U2; 10 Bom. L. B. 337. 

(2) 64 Ind. Cae. 630 at P* 041; 24 C. W. N. 110 at 

l'. ) 16,30 C.L. J. 417. 


for costs in a sum of Rs. 500. The suit is 
for dissolution of partnership, for accounts 
and for recovery of tbe plaintiff’* ttridhan 
property. The only question that arises for. 
our consideration in this Rule is whether 
this is a suit for payment of money within, 
the provisions of 0- XXV, r, 3, Civil Pro¬ 
cedure Code. Apart from the partnership, 
properties consist of immoveable properties. 
On behalf of the opposite party it is stated 
that any decree that results in the plaintiff’s , 
favour must be a decree for money and 
that, consequently, the suit must be deemed 
to be one for payment of money within- 
0. XXV, r. 3, Civil Procedure Code. There 
is no doubt that in this Court a suit for, 
ornaments has been held to be a suit for, 
money within the meaneing of 0. XXV, r, 
3. We have also been referred to the case ■ 
of Sonabai v. Tribhowandat Narotamdas (1) ; 
where it was held that a suit by a widow 
claiming to be a reversionary heir was a 
suit for money within tbe sub section even 
though some portion, a smaller portion of 
the claim, was in respect of move&bleB. 
Now, we have looked into tbe other decision 
which was referred to in the judgment of 
the First Court io that case and Sir Law¬ 
rence JenkiDs, in delivering the judgment 
of tbe suit, stated that tbe suits before him. 
were not exclusively for money but would,, 
each, result iu a decree for money on tbe 
relief nought. But even so, we do not think 
that tbe present suit falls witbin the sub-' 
section, which involves the taking of 
partnership accounts, dissolution of part*; 
cership aud so on, 1 can quite understand 
where tbe main claim is one for money 
and other relief is only incidentally sought 
that a Court may come to the conclusion 
that tbe suit ie one for money within the 
meaning of tbe sub-section. But speaking 
for myself, I am not inclined to extend the 
sub-section so as to cover a suit of tbe 
Dature of tbe present suit. In the result, we 
thirk that the suit does not fall within 
0. XXV, r. 3 and that it is not a suit for 
payment of money. The order of tbe 
Subordinate Judge is, accordingly, discharg¬ 
ed with costs—hearing fee two gold 
mokurs. 

E. N. 


Buie discharged. 
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K4LLU V. IMP!BOR. 

LAHORE HIGH COURT. 

Gsi mi mil Revision Applioitior No. 745 

op 1921. 

December 5, 1921. 

Present: —Mr. Justice Harrison 

KAhLU—A ccusbd —Petitiorbs 

versus 

EMPEROR— Rl8POHDERT. 

Criminal Procedure Code (Act V of 1898J, s. 435 
—District Magistrate as Court of Appeal, whether 
inferior to Sessions Judge. 

A District Magistrate sitting as a Coart of Appeal 
is an inferior Criminal Court to the Sessions Court 
for the purposes of section 435 of the Criminal Pro* 
cedure Code. [p. 611, col, I.] 

Khamir Sheikh v Emperor , 14 C. W. N. ccvi, Shib 
Das v. Emperor , 21 Ind Cas. 899:335 P. L. R. 1913; 40 
P. W. R. 1913 Cr.{ 14 Cr. L. J. 669, Queen-Empress 
v. Laskari, 7 A. 853 (F. B.J; A. W. N. (1885) 257; 
4 Ind. Dec. (k. s.) 925, Jalloo v. Emperor t 15 P. R. 
1904 Cr.; 131 P. L. R. 1904: 1 Cr. L. J. 1063, Opendro 
Nath Ohose v. Dukhini Beiva, 12 C. 473 (F.B.); 6 Ind. 
Dec. (N. s.l 321, Queen-Empress v. Jahandi , 23 0. 
249; 12 Ind- Dec. (N. s.) 166, discussed. 

Case reported by the Sessions Judgs, 
Karnali with his No, 796 of 9th May 1921. 

GROUNDS.—This is a petition for revision 
of an .order of the District Magistrate, 
Karnal, sitting as a Court of Appeal. 

I entertain some doubt whether a Sessions 
Judge is competent to entertain each a 
petition. The question is whether the 
District Magistrate ntting as a Court of 
Appeal is an inferior Criminal Court to the 
Sessions Coart. 

Page 905 of Sohni’a Criminal Procedure 
Code, 9th Edition, contains a note in the 
following terms:— 

A Sessions Judge has no power to 
refer to the High Court the judgment of 
a District Magistrate given in the exercise 
of his appellate jurisdiction, as he is not 
then an inferior Criminal Court to the 
Sessions Judge within the meaning of 
section 435 —Khamir Sheikh v. .Emperor (I).” 
Th6 ruling relied upon is not accessible to 
me. On the other hand, the petitioner’s 
Vakil cited Shib Das v. Emperor (2) where a 
revision of a District Magistrate’s appellate 
order was accepted on the recommendation 

(1) 14 C. W. N. ccvi. 

(2) 21 Ind. Cas. 899; 335 P. L. R. 19i3j 49 P, W. 
Jt. 1913 Cr* 14 Or. L. J. 669. 
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of the Sessions Judge without this point 
of law being raised. He also referred 
to Jalloo v. Emperor (3), Queen-Empress 
y. Karamdi (4) and some other ruling not 
relevant. I have also referred to Opendro 
Nath Ghote v. Dukhini Bewa (5) and Queen-- 
Emprets v. Laskan (6). Opendro Nath 
Qhose v. Dukhini Bewx (5) saye that a 
Sessions Court is superior to all other 
local Criminal Conrtc ; while in Queen- 
Empress v. Laskari (6), Straight, J., held 
that the District Magistrate was undoubtedly 
inferior to the Court of Session and 
suggested that inferior was substituted for 
subordinate in the corresponding lection 
of the earlier Code, as it has been held 
that the District Magistrate was not 
subordinate to the Sessions Court. None 
of these rulings, however, specifically deals 
with the case of a District Magistrate 
sitting as a Court of Appeal and I would 
welcome a pronouncement by the Lahore 
High Court on this point. 

Coming to the facts, the present peti* 
tioner was convicted by Lala Lachbu Mai, 
Magistrate, Second Class, under section 403, 
Indian Penal Code, and sentenced to two 
months’ rigorous imprisonment and Ri. 50 
fine. This sentence was npheld on appeal 
by the District Magistrate, It was found 
by Lala Lachhn Mai that . the complainant 
Banarsi Das owned a mare which dis¬ 
appeared while grazing. The following day 
he was told by Munshi that he had seen 
Sardar Ali riding the mare, and Kalla, 
the petitioner, walking alongside. After 
soma time he took a pinchayat to 
Kalin’s village and Kalla promised to 
return the mare. At a second panchayat 
Kalla demanded and received Rs, 50 as 
bhunga. Ultimately be defaulted, and about 
a month and*a*half after the mare dis¬ 
appeared the complainant reported the 
matter to the Police ani the same day lodged 
a petition. 

The trying Magistrate discharged Sirdar 
Ali, who is the son of Ziildar, and in 
his order of discharge he said that the 


(3) 15 P. R. 1904 Cr.; 131 P. L. R. 1904; 1 Cr. L. 
J. 1063. 

(4) 23 C. 250 at p. 251; 12 Ind. Dec. (n. a.) 167. 

(5) 12 C. 473 (F. B.); 6 Ind. Dec. (n. a.) 321. 

(6) 7 A. 853 (F. B ); A. W. N. (1885) 257; 4 ind, 

Deo. (n, a.) 925. » 
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evidence of Munshi was noreliable. Yet orders on it. The word 06 ed in section 435, 
both he and the District Magistrate have Criminal Procedure Code, was formerly 
relied upon Manshi against Kalla. ‘Vubordinate” and for this the word 

This witness Munshi was not mentioned ‘‘inferior” was substituted, the reason being, 
in the report the complainant made to as explained in Queen-Emprest v. Laskari (6), 
the Police or ia his complaint or in his that in some matters the Distriat Magistrate 
statement under section 203, Criminal jg not subordinate to the Sessions Jndge, 
Procedure Code. Jn my opinion Munshi’s and in consequence of this amendment 
evidence must be entirely rejected. there has never been any question of the 

power of the Sessions Judge under sea- 
Hence the only remaining evidence tion 435 to deal with an order passed by 
against Kalla is that of four witnesses the District Magistrate in the exercise of 
who D£r<ate what took place at the his ordinary original jurisdiction. The 
panchayat in Kalla’s village, Two of them meaning of the word ‘inferior” has been 
also testify against Sardar Ali, bat the discussed and explained in Jalloo v. Emperor 
trying Magistrate rejected their testimony (3) and in a Fall Bench deoision of the 
against him. One of the witnesses, Nizam Calcutta High Oonrt, Opendro Nath Ohote v, 
Khan, deposed that Kalla under pressure Dukhtni Beica (5). To quote from the 
said ath roz bad akar jaita kaita hoga Punjab ruling: 

teaua t ar dunga. The other three witnesses ‘ inferiority is different from snbordinat* 
(of whom Saraj is a remote relative of the ion as laid down in section 17 of the 
complainant) 6ay that Kalin at first denied Code, fcbongb, ncder section 195, the 
his gnilt, then mon Uya, This is all. District Magistrate is in certain caees snb> 

In my opinion the evidence on the ordinate also to the Sessions Jndge. It is 
record is quite insufficient to justify con- true that under section 435 the District 
viction and I recommend that the eoviotion Magistrate has concurrent jurisdiction with 
be set aside and Kalla who is on bail be the Sessions Judge in matters of revision, 
discharged from security. bat the District Magistrate’s powers are 

. Mr, Raj Kiihen, for the Petitioner. limited to Courts in subordination to him, 

Diwan Khilinda Ram % R, S., Public Prose- whereas the Sessions Jadge’s jurisdiction 
•ntor, for the Respondent. may extend over more than one district 

ORDER.—Under section 433, Criminal and over Assistant- Sessions Judges, if 
Procedure Cede, the Sessions Judge of there are any. The language of sestion 437 
Kamal has referred to this Court two also shows that the District Magistrate 
ordets of the District Magistrate passed in may he ordered by Sessions Judge 
the exercise of bis appellate jurisdiction, to make the further inquiry directed 
&Dd in the order of reference he has nnder that section. Thus there can be no 
asked for a deoision as to whether he has question of the District Magistrate's Court 
jurisdiction to do so and whether under being one inferior to that of the Sessions 
the circumstances the words ‘‘any inferior Judge except with reference to those special 
Criminal Court” in section 43) include cases where their powers are declared equal 
the Court of a District Magistrate. In by the Code.” 

Khamir Sheikh v. Emperor (l) a deoision 

of a Division Bench is reported to the The powers of the District Magistrate 

effect that the District Magistrate when and the Sessions Jadge as Courts of Appeal 
exercising appellate jurisdiction is not are not, and have not been, declared to be 
an inferior Criminal Court to the Sessions equal. 

Judge. The only published Pan jab case In Opendro Nath Qhoti v. Dukhini BeM)a 

on the subject appears to be Shtb Dot (5) the following passage occurs : 

■y. Emperor (2). In this the Sessions “If we take the ordinary meaning of 

Judge reported an order passed by the the word, there can be no question but 
District Magistrate, acting as a Court of that all subordinates are inferior to the 
Appeal, and the question of his right to do authority to which they are subordinate; 
so was not raised nor discussed, but the although inferiors are not necessarily 
Judge dealt with the report and passed subordinates! So within the territorial 
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jurisdiction of a High Court, all other 
Courts are inferior to it, in a Sessions 
Division : the Sessions Court is superior to 
all other lotal Criminal Courts, and all 
Bush other Courts are inferior to it; and in 
a district all other Magistrates are by seation 
17 of the Code subordinate to the Magistrate 
of the District, and, sonsequently, inferior 
to him: and inferior as mush for the 
purpose of sestion 435 as in any other 
respest. 

The High Court aan under that sestion 
sail for the resord of any proseeding before 
any Criminal Court within the losal limits 
of its jurisdistion ; a Court of Sessions, 
may do so as regards every other Criminal 
Gou^t in the Sessions Division ; and the 
Magistrate of the Distrist sin do the same 
as regards every other Magistrate’s Court 
within his Distrist.” 

This^ view hardly soinsides with that 
taken in Khamir Shaikh v. Emperor (I) 
and it appears to me to give the natural and 
obvious interpretation to be placed on 
the word “inferior.” The Distrist Magis¬ 
trate is in no possible sense of the word 
superior to the Sessions Judge and if 
authority be needed this has been very 
slearly explained in Queen-Emprest v. 
Jahandi (7) and Queen-Empress v. Karamdi 
(4), He is sertainly not a Court of so- 
ordinate jurisdistion exsapt with referense 
to those spesial eases where his powers 
are declared by the Code to be similar 
Jo, though more limited than, those of 
the Sessions Judge, The only possible son- 
elusions, therefore, is that he is inferior. 

e opposite view is based on more or 
ess the same reasoning as that whieh led the 
Division Bensh of the Oalsutta High Court 

l" Kr '**o Mooker.ee v. Ruttick foil 

. *7?),to hold that a First Class Magistrate 
is not inferior to a Distrist Magistrate, a find- 
mg whuih was sonsidered and dissented from 
in the ball Bensh ruling Openiro Nath Qhn* 
v. Dukhtm Bewa (5). The words “ inferior ” 
an , 8a ® or «ioate” have different meanings 

t A. 8 y .Possible reason for holding 
. a n 0 Purist Magistrate qua an Appel- 
a e Court is not inferior to the Sessions 
Ju g? is that he is not subordinate in 


12 Ind. Dec. (a. s.) 16*3. 

J80, ° °’ m ' 8 IUd ' Jur * 376; 5 lud ' Dec ’ 9 > 


that particular oapasity. This reason is', 
I think, unsound and .is based on a son- 
fusion of ideas leading to the treatment of 
both words as identisal and interchangeable, 
Following, therefore, the prosedure observed 
in Shib Das v. Emperor (2), I deal w^th the 
eases reported by the Sessions Judge. 

The fasts are slearly stated in the 

order of referense . The 

Distrist Magistrate has upheld the son- 
vistion of one Kallu who was sent up for 
trial together with Sardar Ali in spite of 
the fast that the prinsipal witness against 
Kallu was rejested by the Trial Magistrate 
when dealing with the ease of the o 
asoused. Without the evidense of this 
witness the remaining evidense on the resord 
is quite insufficient to justify a conviction. 
1, therefore, assept the applisation for 
revision and asquit Kallu assused. 

7 , K. 

‘ Application accepted. 


OUDH JUDICIAL COMMISSIONERS 

COURT. ; 

Criminal Reference No. 2 of 1922. 

January 26, 1922. 

Present: —Mr. Daniels, A. J. C. 

EMPEROR— Complainant 

versus 

LALJI and othiri—Accused. 

Public Gambling Act (Ilf of 1867J, s. 13 — Foot-path, 
running through, private grove—Public place. 

A foot-path running through a private grove is a 
public place if it is used by the public as of right. 

Criminal reference nude by th9 Sessions 
Judge, Sitapur. 

Mr. M. Arabia for the Aoousad. 

The Government Pleader, for the Crown. 

JUDGMENT.—This ig a reference by the 
learned Sessions Judge of Sitapur, The 
question for decision is whether a foot-path 
passing through a grove io a public plane. 
The answer to this question depends on the 
nature of the foot-path and the nature of 
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the right or permission by which it is used. 
In this tase there is no question of permis¬ 
sive right as suggested by the Sessions Judge. 
7 be Magistrate has found that the path in 
question is a public path used by the public 
as of right. Under these oirsumstances the 
foot-path must, in my opinion, he considered 
to be a plate. The rulings referred to by the 
learned Judge regarding gambling in a 
grove are not applitable. I am, therefore, 
unable to ascept the referense exaept to this 
extent that the alternative sentenae of two 
weeks’ rigorous imprisonment imposed on 
Gaya Bakheh Singh whiah the Magistrate 
admits to have been in exaess of his powers is 
reduced to one week’s rigorous imprisonment. 
To this extent only the referenae is assepted. 
Let the record ba returned. 

N. K, 

Beard returned. 


LAHORE HIGH COURT. 

Crimihal Appial No. 187 op 1921 
Marah 13, 1922, 

J>res*nt :—Sir Sbadi Lai, Kt., Chief Jnetiae, 
and Mr. Justice Harrison. 

EMPEROR— Appillant 
versus 

C. J. ROBINSON— Respondent. 

Opium Act (l of 1878;, as, 3, 9—“Opium,” whether 
includes morphia. 

Though morphia is not a preparation or admixture 
of opium, yet it is an intoxicating drug prepared 
from the poppy and, as such, fulfills the require¬ 
ments of the definition of “opium” contained in 
section 3 of the Opium Act. [p 618 , col. 1.] 

Situ Ram v. Emperor , 59 lnd. Cas. 40; 1 L. 443 ; 22 
Or. L. J.8; 2 L. L. J.711. dissented from. 

Appeal from an order of the District 
Magistrate, Multan, dated the 27th January 
1921. 

PACTS appear from the following order of 
remand, dated the 27th May 1921, by Justice 
Sir Sbadi Lai, 0. J. and Mr. Jnstise Moti 
Sagar— 

This is an appeal against an order of 
acquittal, and the sole question for determina¬ 


tion is whether morphia comss within the 
definition of opinm as contained in the 
Opium Ait, I of 1878. Now,the third sec¬ 
tion of the aforesaid Aot enacts that opium 
includes aho poppy-heads, preparation or 
admixtures of opinm and intoxicating drags 
prepared from the poppy, In Rita Bam 
v. Emperor (1) Mr. Jnstise Martineau held 
that morphia is not included in that 
definition, besause it is neither a prepara¬ 
tion or admixture of opiam nor a drug, 
prepared from the poppy. The appellant, 
however, impeaohes the correctness of the 
rule laid down in that judgment, and 
invites us to sonsider the question de novo 
and pronounce an authoritative opinion 
thereon. 

It is clear that the rales framed by 
Government regulating the pcssession, sale 
and transport of morphia proceed upon ths 
assumption that morphia is inoluded in tbe 
definition of opium as sontained in tbe Ac!, 
and there can be no doubt that the question 
raised in this appeal is one of publis im¬ 
portance. 

It appears frem Watt’s Dictionary of 
Chemistry, Yolnme III, page 639, that 
morphia or morphine is one of tbe consti- 
tnents of opinm, and that its quantity varies 
from 3 to 15 percent. The learned Vakil 
for tbe appellant sonteDds that morphia is 
a preparation or admixture of opinm, and 
tbat the drng can be prepared also from the 
poppy. This contention is controverted by 
the learned Counsel for the respondent who 
argues that, though morphia may be prepar¬ 
ed from opium, it cannot be described as 
a preparation or admixture of opium, nor is 
it prepared from the poppy. Upon the 
record there is no evidence to show how 
morphia is manufactured, nor is there any 
material to enable ns to decide between the 
rival contentions. 

In view cf tbe importarce of the issue 
we consider that it is necessary to order an 
enquiry into the question whether morphia 
is a preparation or admixture of opium or 
whether it is an intoxicating drug prepared 
from tbe poppy. We accordingly direot the 
Distriot Magistrate to reoord evidence 
regarding the various methods m 
which morphia is or can be prepared, and 
to certify it to this Court. The inquiry 

(1) 69 lnd. Gas. 40; 1 L, 443; 22 Cr. L. J. 8 ; 2 h? Iq 
J. 711. 
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should be an exbauctive one, and both ibe 
parties should be afforded a reasonable 
opportunity to produce expert evidence and 
such other evidence a« may be relevant to 
the decision of the question formulated 
above. 

' Dewan Ehilinda Ram, R. S., for the 
Appellant. 

Mr. Manohar Lai, for the Respondent, 

JUDGMENT.—The order of remand made 
on the 27th of May, 1921. which sets oat 
the relevant foots of the case, must be read 
as a part of this judgment. The evidence 
now recorded by the District Magistrate 
shows that opium is the inspissated juice 
obtained from the incised unripe capsules 
of the poppy, and that morphia is one of the 
alkaloids found in opium along with other 
constituents such as meconic acid, fatty 
matter, reBin, gum, caoutchouc and mineral 
Salts. There ean be no doubt that morphia 
is one of the components of opium and 
Cannot, therefore, be called a 11 'preparation 
or admixture of opium.” It is, however, 
dear that it is a drug prepared by a chemical 
process from opium which is merely the 
thickened juice of the poppy, and it can, 
therefore, be properly described as a drug 
prepared from the poppy. It is true that in 
the proceLB of manufacturing morphia from 
the poppy an intermediate substance, namely, 
opium or inspissated juice of poppy, is 
prepared, but that circumstance does not 
furnish any ground for holding that mor¬ 
phia is Dot prepared from the poppy. 

We most, therefore, hold that morphia is 
an alkaloid prepared from the poppy, and 
it is beyond doubt that it is an intoxicating 
drug. While accepting the view expressed 
iu 8ita Ram v. Emperor (l) that morphia 
is not a preparation or admixture cf 
opium, we are unable to concur in the 
conclusion that it ie not a drug prepared from 
the poppy. 

Upon the evidence we are of opinion that 
morphia is an intoxicating drag prepared 
from the poppy, and that it fulfills the re¬ 
quirements of the definition of opinm 1 
contained in section 3 of the Opium Act, 

I of 1878. 

We may poiot out that the Notification 
No. 954, dated the 16th October 1916, 
referred to in the aforesaid judgment, has 
sines been cancelled and we do not think 

that it can affect the eoodnaioa reached 


by uc on the strength of the expert 
evidence* 

The result is that we accept the appeal, and, 
setting aside the order of the lower Court, 
convict the respondent Robinson of an 
offense under section 9 (c) of the Opium 
Act. Having regard to the delay in the 
disposal of the case and to other oiroum* 
stances, we do not consider it necessary to 
impose a sentence of imprisonment. We 
accordingly sentence him to a fine of 
Rs. 100. In default of payment of the fine 
he cball undergo rigorous imprisonment for 
a period of three months. 
b. x. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal RiriBiNei No. 12 or 1922. 

May 2. 1922. 

Pretent :—Pandit Kanhaiya Lai, J. 0. 

EMPEROR —Complainant 

vertut 

BASHIR AN» othsri—Accosid. 

Public Gambling Act (III of 1807;, *. 13 —'"Public 
place" meaning of—Publicity of situation. 

A. public place must be a place which is either 
open to the public or is used by the public and the 
mere publicity of a situation does not make it a 
public plaoe within the meaning of section 13 of the 
Public Gambling Act. [p. 014, col. 2.] 

Reg r. Wellard, (1885 14 Q B. D. 03 at p. 66; 54 
L. J.M. C. 14; 61 L. T. 0O4j 33 W. R. 166; 16 Cox C.C. 
669; 49 J. P. 290, Hari Singh r, Jadu Nandan Singh , 
31 C, 642; 8 C. W, N. 468; 1 Cr. L. J, 349, Sukhnan• 
dan Singh r. Emperor, 05 Ind. Caa. 419? 23 Cr. L. J. 67; 
44 A. 266; 20 A. L. J. 80; Queen-Empress r. Sri Lai , 17 
A. 106; A, W, N. (1805) 42; 8 Ind. Deo. (n. s.) 432, 
Emperor ▼. Ajudhia Prasad, A. W. N. (1904) 92, 
Ahmad Ali ▼. Emperor, 1 A. L. J. 129; 1 Cr. L. 
J. 272, Mcula v. Emperor, 66 Ind. Ca9. 672; 104 P. L. 
R 1920j 21 Cr. L. J, 612, Badr^ud-din v. Emperor , 
67 Ind. Cas. 931; 21 Cr. L. J, 691, considered. 

Case reported by the Sessions Judge, 
Srapur, under section 438 of the Criminal 
Procedure Code. 

Mr. J. P» 0. Bhuttacharji holding brief 
of the Government Pleader, for the Grows. 

Mr, Hargobind Dnyal, for th© Accused, 


GU INDIAN 

KMPllOft 0. UlIHlB. 

JUDGMENT.—The question for. consi¬ 
deration in this ease is whether the aciused 
persons were - gambling in a public place 
within tbe . meaning of section 13 cf the 
Public Gambling Act (III of 1867). The 
map prepared by the investigating officer 
shows that they were gambling under a 
tamarind tree in an open space of ground 
on two sides of which there are pnblio roads. 
On a portion of that land stood a hut 
occupied by a prostitute. There are other 
houses fcco standing^near that locality. The 
land is not fenced in any way from the 
adjoining reads. It is not apparently need 
by the public, for wben the learned Sessions 
Judge inspected the locality be found a 
quantity of newly felled timber lying there. 
The land is situated on the outskirts of 
Sitapur and forms an an&le between two roads, 
but it is in no sense a public place, though it 
is exposed to tbe public view. 

In Beg. v. Wellard (1) Lord Coleridge laid 
down that a place was a public place 
where the public were in the habit of resort¬ 
ing to it and no one prevented them from 
so doing. In tbe same case Grove, J., dealing 
with a case of an indecent exposure, said that 
tbe public place was a place where tbe public 
go, no matter whether they have a right to 
go cr cot. It is, however, obvious that what 
is a public place may vary ftom time to time, 
for a private place may be frequented by tbe 
public and may become a public plaae for 
the time it is eo used. Where a place is in 
aty way dedicated to tbe use of the publ'o, 
it is of course a public place, but where it 
is owned privately and no such dedication 
has taken place tbe question whether it is a 
public plate would seem to depend on the 
character uf tbe place itself and tbe use 
actually made of it. In flare Singh v. Jain 
bendan Singh (2) where a person was found 
playing a game of sham horse-racing in the 
compound of a press consisting of an open 
spaoe of laud, without any feuce, situated one 
cubit from tbe Bazar it was held that 
the place was a public place because 
there was nothing to show that tbe 
owner ever gave or refused permission 
to ary ore to ccme to bis compound or 

(l) (1686) M Q. B. D, 03 at p. 66; 54 L. J. M. C. 
14; 61 L. T. 604; 33 W, B. 166; 16 Cox 0. C. 669; 

49 j. p. m. 

12) 81 C. 642, 3 C. W. N, 468; 1 Cr, MJ.;849. 
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that any one asked his permission to do s6 
and that any one was prevented from doing 
so. In Suhhnandan Singh y. Empero* (3) 
where gambling was going on in tbe area 
occupied by a large grove where a fair was 
in progress at the lime and visitors to the 
fair had penetrated to all parts of the grove, 
it was held that though tbe grove 
was private property it was for the time 
being a public place and gambling at such 
a place at that time was punishable. In 
Emperor v. Lai ,»(4) (Criminal Reference No, 2 
of 1>22, decided on the 26th January 1^22) 
gambling in a grove where a foot-path 
was running was similarly held to be 
punishable. 

On the other hand, in Queen^Empreu v. 
Sri Lai (5) a ihobutra, which was neither a 
plaee where the public bad a right of access, 
nor a place to which tbe public were ever 
permitted to have access, was held do! a 
public place within tbe meaning of section 
159 of the Indian Penal Code, though it ad¬ 
joined a public road. In Emperor v. Amdhia 
Prasad (6) gambling in a Zomindar’s grove 
was held to be not gambling in a public 
place though there wac a foot-path Turning 
through it, which was commonly used by the 
tacit permission of tbe ZamiDdar. Jn Ahmad 
Ali v. Emperor (7) it was similarly held 
that a private grove was not necessarily a 
public place, though it might be open to the 
public view. In Moula v. Emperor (8) and 
Badr-un*din v. Emperor (9) tbe proximity 
of a place to a public road or Bailway 
station was treated as ineuffioient to make 
a place a public place, iff it was not in tbe use 
of the pnblio or the public had a right of 
access to it. 

A pnblio piece must be a place which is 
either open to tbe public or is used by the 
public and the publicity of its situation 
is not a necessary element of the offence 
any more than public ownership. Tbe learned 
Sessions Judge iispcoted tbe locality and 
came to tbe conclusion that tbe place was 

not a pnblio place and was not in fie use 

(3) 66 Ind. Cas. 419; 23 Or. L. J. 67; 44 A. 261, 20 
A. L. J. 60. 

(4) 6S Ind. Cas. 611; 26 0. C. 114. 

(6) 17 A. 160; A. W. N. (1896) 42; 8 Ind. Deo. 
(n. a.) 482. 

(6) A. W. N. (K04 92. 

(7) 1 A. L. J. 129, 1 Or. L. J. 272. 

(8) 66 Ind. Cas. 672, 104 P. L. B. 1020; 21 Cr. L. J, 
612. 

(9) 67 Ind. Cm. 981, 21 Cr,|L, J, 691, 
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ofthe public as such, though it was situated 
close to two publie roads, 

The eonvistion oanoot, therefore, be 
upheld and is set aside. The fines, if realized, 
will be refunded. 


H. K. 


Conviction ut aside. 


MADRAS HIGH COURT. 
Criminal RrnsioN Case No. 26 or 192 2. 
(Criminal Retisio* Pstitio* No. 26 or 1922). 

April 25, 1922. 

Freient :—Sir Walter Sohwaba, Kt., 
Chief Justice, Mr. Jistise Oldfield and 
Mr. Justice Coutts Trotter. 

A, T, SANKARAL1NGA MUDALIAR— 


A High Court has no power to grant costs to thd 
•uooessf ol party on a revision petition brought by 
a private prosecutor against an aoquittal. [p. 617, col# 

Where a Statute gives a Court power to grant 
costs in speoifio instanoes and the same Statute gives 
the Court its whole criminal jurisdiction, it exoludea 
any other right of granting costs. The Code of Cri- 
minal Procedure excludes any such right except 
where it confers it specifically, viz., among others, 
under seotions 148, 433, 488,626 and 646. [p> 615, col. 

^NallapparajuTenkataramaraju ▼. Madisetti Achayya , 
33 Ind. Caa, 824; 17 Cr. L. J. 184, Mahomed Vustagir 
Sahib v. Mahomed Karimuddeen, 2 Weir 196 and 
Queen-Empress ▼. Femcma Rao, 24 M. 306; 2 Weir 

722; 1 Weir 728. referred to. 

Per Coutts-Trotter, /.—Revision is not an inherent 
power of any Court, the whole machinery of revision 
is a creature of Statute and has to be found within 
the four walls of the Code of Criminal Procedure, 
and a Court cannot posit an inherent power to 
supplement that purely statutory machinery by 
assuming the power of supplementing it by the 
awarding of costs, [p. 618, col. 2.] 

Petition, under sections 435 and 439 of the 
Oode of Criminal Procedure, 1898, praying the 
High Oonrt to revise the jndgment of the 
Court of Sessions of the Tinnevelly Divi¬ 
sion, in Sessions Case No. 70 of 1921. 


PlTlTlONBR 

versus 

NARAYANA MUDALIAR and others— 

Accused—Respondents. 

Criminal Procedure Code (Act V of 1898^, ss. 366, 
867 436, 439* *37 —Judgment—Order directing release 
of accused—Full judgment, delivery of, later-Irregu. 
larity—Revision against acquittal, t ohen Ites—Costs 
award of, in revision cases—Revision creature of 
Statute. 


PACTS appear from the judgment. 

Mr. K. P. M. Msnon , for Messrs. Richmond , 
Chidambaram and Af arthandam, for the 
Petitioner.—The lower Uourt has not 
written a proper judgment when it acquitt¬ 
ed the astused. On the day of asquittal hii 
judgment only set forth the findings of 
assessors and the Judge’s finding agreeing 
with assessors. That is not a snffitient cam- 


Where a Sessions Judge agreeing with the asses- 
sor8 simply makes an endorsement that the accused 
is acquitted and directs that he be set at liberty and 
writes the full text of his judgment assigning reasons 
for his order a few days later, ho commits an 
irregularity under section 637 of the Code of Crimi¬ 
nal Procedure, but such irregularity does not,vitiato 
the proceedings, [p. 617, col. 1.] 

Queen-Empress v. Rirgobind Singh, 14 A. 242; A. 
W. N, (*892) 7 Ind. Deo. <n. s.) 626 and Tilak 

Chandra Sarkar v. Baisagomoff, 23 0. 602; 12 Ind. 
Deo. IN. s ) 334, referred to 

Where there is an appeal by a Public Prosecutor or 
the Crown from an acquittal, the High Court sots its 
faoe against revision. But when an aggrieved com¬ 
plainant moves the Government to appeal under 
aeotion 4.17 of the Code of Criminal Procedure and 
the Government refuses, he oan move the High Court 
in revision, but the latter will exercise its jnris- 
diction sparingly and only where it is urgently 
demanded in the interests of publio justice, [p. 016, 

Faujdar Thakur v Kan Choudhuri, 27 Ind. C&s. 186; 
42 0. 612 at p. 616; 19 0. W. N. 104$ 21 p. L. J. 63; 
Jd.Or. L. J. 122 , followed. 


pliance with seotions 356 and 367, Criminal 
Procedure Code. The points for determina¬ 
tion and the reasons for the decisions should 
have been set forth. No doubt a fuller judg¬ 
ment was written later but that does not 
oure the defect. 

The High Court has power to entertain 
revision petitions against acquittals and in 
practice has interfered. 

Messrs, Nugent Grant , T. Rangachanar , 9 . 
Srirangachari, for the Accused.—The peti¬ 
tioner baa no locut standi to move High Court 
in revision against an order of acquittal. The 
Government declined to appeal. After a 
protraobed trial both the Judge and the asses¬ 
sors found the accused not gailty. No 
publio interest is at stake. 

As to the judgment the Judge has com¬ 
plied with the terms of Bestion 367 (4) 
Criminal Procedure Oode. The offence has 
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been eel forth and there ii a direction 
that accused be set at liberty. The Judge haa 
written a fall judgment later. Any way it 
is only an irregularity that does not render 
the proceedings void. 

The respondents are entitled to their costs. 
The petition was frivolous. The High Court 
has inherent power to award cost9. T Vest 
Ham Union (Quardiant of) v. Churchwardens 

Oo . (1), Bombay Civil Fund Act ,1882, In re, 
Pringle v. Secretary of State for India (2). 

Mr. Menon, in reply.—The Code expressly 
limits the power of awarding costs to specified 
cases. That means that all other cases are 
exolnded. There is no power conferred under 
sections 435 and 439. 

ORDER. 

Schwabi, C. J,—This is a criminal revi¬ 
sion petition against the aiquittal of the 
accused on a charge of murder, in a case 
tried by the Sessions Judge of Tinnevelly. 
The ground and the only ground on which 
we are asked to order a re.trial is that the 
learned Judge did not deliver in Court his 
full reasons for acquitting the accused, At 
the end of a three weeks* trial he left certain 
specific questions to the assessors. The afses- 
rors agreed that the acsused were not guilty 
and, in answer to a specific question, they 
agreed that certain witnesses for the proeetu- 
tion who were the principal witnesses were 
not worthy of belief. The Acting Sessions 
Judge then wrote a document headed “judg. 
mem” setting forth the findings if the 
assessors and adding his own finding agree¬ 
ing with the assessors that accused were not 
guilty and they were acquitted. At a later 
date be wrote and prefixed to that judg¬ 
ment a full reasoned judgment dealing with 
the vaiious points raised, the classes of 
witneiEea and the reasons he had for believ¬ 
ing or disbelieving those witnesses. It is 
argued that that is not complying with 
the terms of sections 366 and 367 of the 
Code of Criminal Procedure. Under section 
367 a judgment is to be written by the Judge 
containing the point or points for determina¬ 
tion, the deoieion thereon and the reasons for 
the decision, and the same section, sub section 
(4) dealing with acquittals says, “ if it be a 
judgment of acquittal, it shall state the 

11) (1896) A. C. 477, 66 L. J. M. C. 201, 76 L. T. 
286; 60 J. P. 740. 

(2) (1889) 40 Ch. D. 288, 68 L. J. Cli. 816, 60 L, T. 
706. 


offence of which the accused is acquitted and 
direct that be be set aft liberty.” Now, 
the judgment that was delivered in 
Court complied with section 367 (4), 
because it stated, by a reference 
back to the question to the assessors, the 
offence and directed that the accused be 
set at liberty. Whether that is a sufficient 
compliance with section 366 or 367 is a 
different question. There is a dictum in 
Queen-Empress v. Hargobind Singh (3) that 
it is not. The correctness of that dictum 
has certainly been questioned in Tilak 
Chandra 8arkar v. Baiiagomof (4). I do 
not think it is neoeiBary in this saee 
to express any view on that matter; 
because, under section 537 of the Code 
of Criminal Procedure, no finding of a 
Court is to be reversed on appeal or revision 
on account of any error, omission or irregu¬ 
larity in various matters including a judgment. 
In my view, assuming that the method 
adopted by the learned Judge in this case 
is not a full compliance with sections 366 
and 367, it is a mere irregularity, and, in my 
judgment, it io not open to us to set aside 
the acquittal ou that ground alone. Bnt 
this esse gives rise to another interesting 
question, namely, the powers in revision of 
this Court of setting aside this acquittal. 
Where there is an appeal by the Public 
Proseoutor or the Crown from an acquittal, 
the Court sets its face against revision; 
but where a private proseentor, having no 
powers of appeal, comes to the Court in 
revision, it is certainly open to the Oonrt 
to bear him. Bnt it has now been laid 
down in a long series of oases what on 
that Bort of application should be the 
guiding principle to be acted upon by the 
Court and, I think, it is very clearly stated 
in Fau dar Thahur v. Kaii Qhoudhuri (5) 
by Jenkins, C. J. There be reviewed 
the practice of all the High Coarts in India 
on this point and summarised his conclu¬ 
sions in these words: 11 1 am not prepared 
to say the Court has no jurisdiction to 
interfere on revision with an acquittal, but 
I hold it should ordinarily exercise this 
jurisdiction sparingly, and only where it is 

(8) 14 A. 242, A. W. N. (1802) 88, 7 Ind. Dec, 
(n. s.) 625. 

(4) 28 0. 602,12 Ind. Deo. (n. 8.) 884. 

• (6) 27 Ind. Ofts. 166, 42 0. ;012 at p. 016,19 C.|N, 
N, 184, 21 0. L. J, 68,16 Or. L. J, 122, • 
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hr gently demanded in the interests o! publii 
justise, This view does not leave an ag¬ 
grieved somplain&nt without remedy: it would 
always he open to him to move the Govern* 
ment to appeal under eettion 417, and this 
appears to me the oourse that should be 
followed,that is to say, that the private 
prosecutor ean, if he likes, move the Govern¬ 
ment to appeal. In this ease the representa¬ 
tive of the Government has told os that, 
having eonsidered the matter, the Government 
would not appeal. But, if he cannot get 
redrees that way, he ean some before this 
Court on revision; but then the principle is 
that it is only to be granted “ where it is 
urgently demanded in the interests of pnblie 
justice.” Applying that to this case, bow 
•an it be said that it is urgently necessary 
in the interests of public jostise that this 
asquittal should be set aside? The ease 
lasted three weeks; it was tried out fully; 
the assessors were unanimous; the Judge 
was satisfied with their finding and acquitted 
the aosused with, no doubt, a desire to 
prevent either this charge being kept longer 
over the heads of persons who were in bis 
view not guilty and he was going to acquit, 
or, perhaps in order to aviod the necessity 
of letting them out on bail, to come bask 
again the rcafter to hear tbeir fate. He took 
the tourfe whisb, on the face of it, seems 
an eminently teasonable one of telling the 
men that they were acquitted, and, in fast, he 
gave his loll reaeons for the acquittal at 
another time and it ended there. Now, bow 
it can be suggested that his having dcDe 
that sen amount to an urgent demand in the 
interests of public justice that the acquittal 
should be eita&ide, I sannot see. On these 
grounds, I think this petition should he d s- 
missed. As regaids the question of sosts the 
case will be adjourned to to-merrow. 

Oldfield, J.—I agree and have nothing to 
add. 

Coutts-Trotter, J.— I agree and oily wish 
to add this that 1 am eati fied that this is 
a cppq in whish we have a discretion and 
we need not interfere unless we choote; 
and, speakirg for myself, 1 oanDot agree to 
the course suggested, namely, that people 
who have been tried for their lives for a 
month end asquitted should be made to 
undergo a re-trial at the instance of a pri¬ 
vate prosesutor when the Government would 


not some forward and urge such a sase in the 
Court of Appeal, 


Schwabs, C, J.—We reserved this sase for 
further consideration ou the question whether 
there is power in this Court to grant sosts 
on a revision petition brought not by the 
Crown but by a private prosecutor against 
an asquittal, whish petition has failed. If 
there were power, it is a case in which I, 
speaking for myself, would gladly grant 
costs, because, as I have expressed in my 
judgment on the main point in this sase, I 
think this is a petition whioh ought never 
to have been brought and it is undoubtedly 
hard that persons, who have been tried for 
their lives and asquitted, should be put to 
mush farther expense on frivolous grounds. 
However, we have to sonsider whether this 
Court has power or not, and we have listened 
to very interesting arguments on both sides 
on the question. A Court may have inherent 
power to grant sosts. That is slear from 
a judgment in the House of Lords in West 
Sam Unton (Guardians of) v. Churchwardens 
8c Co. (1), where the House of Lords held 
that they Lad inherent power to grant 
•cals, and in Bombay Qi.il Fund Act, 1682, 
In re, Pringle v. Secretary of State for 
India { 2), where Cotton and Bowen, L. JJ., 
state clearly their view that they bad an 
inherent power to grant sosts in the matter 
whish came before them, although there 
wea no statutory provision enabling them 
to grant the costs. But, in my view, the 
exercise of that inherent power must be 
always reetrioted and limited to this that, 
if the power of granting sosts by the Court 
in that k nd of proceeding is provided for 
in some way by Statu.'e, the Court cannot, 
by invok.ng its inherent powers, extend 
the powers whish have been granted to it 
by the Statute. Now, in this matter we sit 
in revision in oiiminal oases, first, under the 
Letters Patent and being son6tituted under 
the Letters Patent have powers given to 
ns as a Court to hear criminal appeals 
and revision petitions by the Criminal Pro¬ 
cedure Code of 1898. That Code does 
provide in several instances for the payment 
of sosts. Ur like the Code of Civil Procedure, 
it has no general alanse providing for costs 
in every sase. Tne sections providing for 
sosts are, among others, 148, 433, 4bS, 526 
and 54\ The cne, and I think the oily 
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one, that it is necessary to look into carefully 
iq section 433, because there in a particular 
form.of proceeding before the High Court 
in criminal caseB there is an express provision 
that the High Oonrt may direct by whom 
the costa of a reference eh all be paid. The 
other sections are specific instances where 
power to grant costs is given, snob as, in 
maintenance proceedings by a wife and in 
proceedings to recover stolen property, 
Having got those instances in which specific 
power is given to grant costs, in 
my judgment, the maxim excressio 
uniut ett exclatio affen'ws applies Where 
in specific instances a Statute gives a 
Court power to grant costs and the 6ame 
Statute gives the Oonrt its whole criminal 
juried V.ion, I think, the proper rule of inter- 
pretation h that expressed in the maxim 1 
have just quoted, with the result that, as the 
C ide gives a specific right of granting costs, 
it excludes any other right of granting costs. 
There is some authority to the same effect in 
the three cases which have been quoted to o§ 
Nallapp^roju Venkataramaraju v. Mad ; setti 
Achawa ( 6 ), Mohomed Dustagir Sohib v. 
Mahomed Katimuddeen (1 ) ard Queen*Empre*t 
v. Yam ana Bao (8), all of these caBes in which 
this Conrt has refnsed to grant cists on the 
ground that it had no power to do so in cri- 
minal cases and with those judgments I agree. 
It is true that the Privy Conr o«l has frequent, 
ly exercised the power of granting ccsts in 
criminal casts, but the Privy Coun.il was 
given tbet power by a Statute and eo the fa»t 
tt at the Privy Coun"il exer.ieed that power 
uider'tbe Statnta does not in any way help 
in the .elation of the question whether this 
Coort has inherent power or not. On these 
grounds, I think, this petition mnat be die- 
missed, hot there w.ll be no order se to costs. 

Oldfied, J.— 1 agree. 

Copue Tsoitbs, J.—I am ot the same opi- 
nion. It seems to me peileatly .bar that 
we have no express statutory authority to 
grant coete generally id criminal matters and, 
moreover, as my Lord ha* pointed oat, where 
the Code intends to oonfer the power of 
granting costs, it does so in terms. But then 
it ia said that, apart from any question of 
ti e Code, the Coart has an inherent juris¬ 


diction to pat matters right as between 

those who seek its aid by the granting of 
cist*. The Courts of fiquity in England 
always asserted their possession of such juris¬ 
diction and constantly used it as is pointed 
out in the judgment of Lord Chancellor 
Hardwicke in Burford (Oorporjtion of) v. Lea* 
thall (9\ The Common Law Courts did not 
attempt to assert their possession of such 
an inherent jarisd : otion and it was often 
emphatically denied, at any rate, by equity 
lawyers, but the House of Lords in West Ham 
Union {Guardians of) v. Ohurchtnardens Sf Co, 
(l) undoubtedly laid down tha*, as by virtue 
cf its position as the highest Court in the 
land, and not by any devolution of powers 
from the Courts of Equity, they had jurisdic¬ 
tion to deal with costs in cases whether aris¬ 
ing on the Equity or the Common Law side 
of the Court. But, I thick, that the main 
reason why it is not possible for this Court 
to adopt that lioe of reasoning and take 
upon itself the awarding of costs in criminal 
cases is this: Revision is not an inherent 
power of this or any other Coarfc; the whole 
machinery of revision is a creature of Statute 
and has to he found within the four walls 
of the Code of Criminal Procedure ; and, as 
far as criminal c_s :s are oonoerned, I do not see 
how we can pout an inherent power in 
(urselvea to supplement that purely statutory 
machinery by asenmirg to ourselves the power 
of supplementing it by the awarding of 
costs. I, therefore, am cf the opinion that 
we have no power to co what is atked. 
It is for the Legislature tc o nsder whether 
the power of revision in cases of the kind 
that we have seen in these proceedings has 
not outlived its usefulness, or, at acy rate, 
whether it should not be safi guarded by 
the arming of Courts with the power, at 
least id cases where revit-ional prooaedingc 
are taken by private prosecutors and not by 
the Crown, of mulcteng them in proper cases 
by the award of costs. 

u. 0 . P. Petition dismissed , 

M. K. 

(9) (1743) 2 Atk. 650j 26 E. E. 73), 


(6) 3H 1 ml. Cub. 824; i7 Cr. L. J. i&4. 

S Si'll! MM Ww 722 U w.ir 723 , 
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BOMBAY HIGH COURT. 

Criminal Application tor Etymon 

No. 65 of 1922. 

Jane 15, 1922. 

Present Sir Lalubhai Shab, Kt.. 

Acting Chief Justice, and Mr. Justice Ornmp. 
In re KARiYAPPA NINGAPPA. 

Criminal Procedure Code (Act V of 1898^, 88. 133, 
137, 637— Conditional order under t> 133— Enquiry 
referred to another Magistrate-Final order passed by 
First Magistrate—Illegality—Consent of parties, effect of. 

It is open to a Magistrate making an order under 
section 133, Criminal Procedure Code, to direct the 
party to appear before himself or before some other 
Magistrate of the First or Second Class at a certain 
time and place to be fixed by the Court. If, how¬ 
ever, he orders the party to appear before himself, 
he cannot refer the matter for enquiry to some other 
Magistrate and then pass the final order on the report 
submitted by that Magistrate. It is incumbent upon 
him, under section 137 of the Code, to himself take 
evidence as in a summons case. [p. 619, col. 2.] 

The failure to act according to the manner above- 
mentioned vitiates the final order and even the 
consent of the parties cannot cure the illegality, 
[p. 619, col. 2.] 

Per Shah, J.— The record of evidence by one Magis¬ 
trate and decision thereon by another is opposed to 
the scheme and provisions of the Criminal Procedure 
Code bearing on the point, [p. 619, col. 2.] 

Criminal application against an order 
parsed ty tie Sab Divisional Magistrate 
Dbarwar. 

Mr. B. B. Qumasle for the Applicant. 

Mr. Q. S. Mulg -’o«Vcr, for the Opporent. 
Mr. S. 8. Pathar, Government Pleid.r, for 
the Crcwn. 

JUDGMENT. 

Shah, Actg. O.J. — In this case a conditional 
order was made under section 133, Criminal 
Procedure Code, by tbe Sub-Divisional Magis¬ 
trate, Third Division, Dnarwar, on tbe 5th 
December 1921, whereby tbe present peti¬ 
tioner, Kariappa bin Ningappa Savadi, was 
required either to remove tbe wall by the 
21st December 1921 or to appear before tbe 
eaid Magistrate to show cause against tbe 
order. After that tbe parties appeared 
before him and it appears from tbe proceed¬ 
ings tbat tbe papers were forwarded to tbe 
Second Class Magistrate, Navalgund, for 
inquiry and report, because tbe parties 
expressed tbeir inability to attend the Court 
cf tbe said Magistrate. Afterwards the 
Second Class Magistrate recorded evidence 
and made a report. On that tbe Sub- 


oases; w 

* • 

Divisional Magistrate made bis final order* 
We think tbat the procedure followed in this 
case is irregular and tbe order should be set 
aside on tbat ground. 

It was open to the Magistrate to direot tbo 
party by the conditional order (o appear 
before himself or before some other Magis* 
irate of tbe First or Second Class at a certain 
time and place to be fixed by the Court, But 
be ordered that the party should appear 
before himself, and having done tbat, it 
seems to me tbat, under section 137, Criminal 
Procedure Code, it was bis duty to take tbe 
evidence in tbe matter as iD ajBcmmons-case, 
Tbe Code dees not provide tbat evidence can 
be recorded in tbe manner in which it has 
been recorded in this case even with the con- 
sent of tbe parties. The result in the pre- 
sent case has been tbat the evidence has been 
recorded by one Magistrate and the decision 
thereon has been given by another Magistrate. 
Tbat seems to me to be opposed to tbe 
scheme and provisions of tbe Orinrn&l 
Procedure Cede bearing on tie point. After 
the conditional order was made in tbe terms 
already stated, it was incumbent upon tbe 
Magistrate under section 137 to take evi¬ 
dence as in a summons case, if the final order 
was to be made by him. 

It fcas been urged by tbe Government 
Pleader that this may be treated as an 
irregularity and as tbe parties consented to 
tbe projedure it may be condoned. 1 am, 
however, unable to aicept tbat contention. I 
tbink tbat it is a matter of substance tbat 
tie evidence should be recorded by tbe 
Magistrate who has to dec de the case; and 
generally speaking it is difficult to say tbat 
tbe omission to do so does not occasion a 
failure of just'ce. I &m of opinion tbat on 
ibis ground the order made by the Sub- 
Divisional Magistrate on tbe 17th February 
19^2 should be set aside. This will be of 
course without prtjudioe to any fresh pro¬ 
ceedings tbat may be taken with reference to 
the alleged obstruction in a proper way nnder 
this Chapter against the present peti* 
tioner. 

Cromp J,— I agree. I do not think tbat it 
is possible to upheld this order by invoking 
section 537 of tbe Criminal Procedure Code, 
For, as I apprehend the matter, there baa 
been a complete disregard of the imperative 
provisions of section 137. The conditional 
order under section 133 wae made by thg 
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Sab-Divisional Magistrate on the 5th Decem¬ 
ber 1921, and, on tbe 17th February 1922, 
he made that order absolute. Now, i! we 
refer to section 137, it is manifest that tbe 
materials on which tbe conditional order 
•an be made absolute by the Magistrate who 
makes that order are described in tbe 
langaage of the section as evidence taken as 
in a commons-case. That imports the 
neceseity of the Magistrate taking the 
evidence before himself and he cannot, even 
with the consent of the parties, refer the 
matter for inquiry and report to another 
Magistrate. I am not speaking now of those 
oases where parties are directed to appear 
before another Magistrate of the First or 
Second Glass, as provided for in the last 
paragraph of section 133 (1), for that is not 
the case in the present matter. The order 
having thus been made absolate on materials 
which are not provided for by the section and 
in a manner contrary to the express provi¬ 
sion of tbe seotion, no consent of the parties 
•an possibly care tbe illegality. I, there¬ 
fore, agree that tbe proceedings mast bs set 
aside. 

n. a. 

Order set aside. 


LAHORE HIGH COURT. 

Criminal Revision No. 91 of 1922. 

Marob 18, 1922. 

Present :— Mr. Jastise Scott Smith. 

BAZ AMD AHOTHIB—PsTlTIOHIBi 

term 

EMPEROR— Recpomdsmt. 

Penal Code (Act XLV of I860;, m. 381, Exp., 366- 
tluardianship, lawful , kidnapping from—Kidnapping 
minor while under temporary custody of servant or 
friend— Consent of custodian, whether material— 
"Include," meaning of. 

The fact, that a mother allows her minor girl to 
be in tbe custody of a servant or friend for a limited 
purpose and for a limited time, does not determine 
the mother’s rights as guardian or her legal posses- 
eion for the purposes of the criminal law, and if an 
Accused kidnaps her from the possession of suoh ser¬ 


vant or frioad and marries her without the ooacent 
of her mother, he is gailty of an offenoe under 
seotion 366 of the Penal Oode. Tbe oonsent of the 
servant or friend is immaterial, [p. 629, col. 2.] 

The word “include" in the Explanation to section 
361 of the Penal Code is not intended to limit the 
protection which the section gives to parents and 
minors but rather to extend that proteotion by inolnd- 
ing in the term “lawful guardian" any person law¬ 
fully entrusted with the care and oustody of the 
minor, [p. 621, col. 1.] 

Jagannadha Rao r. Kamaraju, 24 M. 284; 1 Weir 
349; 2 Weir 468; 10 M. L. J. 405, followed. 

Oriminal revision from an order of tbe 
Sessions Judge, Jhelam, dated tbe 22nd 
December 1921, affirming that of the Magis¬ 
trate, First Glass, Piod Dadan Khan, District 
Jhelam, dated the 16th Novembsr 1921. 

Mr. Kanwar Narain for Mr. Muhammad 
Iqbal, for tbe Petitioners. 

Mr. Niflz Ali, for tbe Government Advo¬ 
cate, for tbe Respondent. 

JUDGMENT.—This is an application for 
revision of the order of the Sessions Judge 
of Jhelam, dismissing the appeal of Baz 
and Mawaz, who were convicted of kidnap¬ 
ping Mussan.mat Sardar Bi, a minor girl, 
under section 366, Indian Penal Oode, Mu- 
sammat Sardar Bi has keen held to be less 
than 16 years of age, and was living under 
the guardianship of her mother, Musammat 
Nekan. The latter sent her with Musammat 
Hussain Bi and Ahmad on a visit to her 
sister at Dalelpur, and while on tbe way 
there Baz and Mawaz are said to have 
kidnapped her. Baz and Maw„z, after taking 
her from the possession of Musammat 
Hnssain Bi, took her to Chandoa, their own 
village, and there she was married to Baz, 
without the oonsent of her mother. 

Tbe Judge in Chambers ordered that 
notice should i'sae, because tbe judgment 
of tbe learned Sessions Judge was not slear 
as to whether the girl was taken away 
witbont tbe sonsent of Musammat Hnssain 
Bi. In my opinion, it is immaterial whether 
Musimmat Hussain Bi gave her consent or 
not. The girl was only in her temporary 
•barge and the guardianship of Musammat 
Nekan, ber mother, still subsisted. As 
pointed out by the learned Sessions Judge, 
Musammct Hussain Bi could not legally 
make her over to Baz and Mawaz. She had 
no authority to do so. The girl had been 
made over to her merely in order that she 
might take her to her sister at Dalelpur 
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As pointed ont in Jagannadha Bao v. Kama- 
rajtt (l), the word “ inelade ’’ in the Explana¬ 
tion to geetion 361 of the Indian Penal Code 
is not intended to limit the protection whi.h 

the seelion gives to parents and minors, but 
rather to extend that proteetion by inelnding 
in the term "lawful guardian any person 
lawfully entrusted with the eare or oustody 
of the minor. The fa.t that a father allows 
hie child to be in the suitody of a servant 
or friend for a limited purpose and for a 
limited time, does not determine the father s 
right! as guardian or his legal possession 
for the purposes of the eriminal law. Ap- 
plying these remarks to the present case, l 
am quite slear that the mere fact that 
Musammat Nekan allowed Musammat Sar- 
dar Bi to be in the oustody of Musammat 
Hussain Bi for a limited purpose and for a 
limited time only did not determine Musam- 
mat Nekan’s rights as guardian or her legal 
possession of the minor for the purposes of 
the criminal law. I, therefore, see no reason 
to interfere on revision and rejeit the 
petition. The petitioners should surrender 
to their bail to the District Magistrate of 
Jbelum in order that they may be re- 

committed to jail* 

Mi &• , , . 

Revision leiecttd. 

(1) 24 M- 284; 1 Weir 349; 2 Weir 458; 10 M. L. 
J. 405. 



NAGPUR JUDICIAL COMMISSIONER S 

COURT. 

Criminal Revision No. 86 B ov 1922. 

July 15, 1922. 

F resent Mr. Prideanx, A. J. 0. 
JAFFER AYUB KATCHI— Applicant 

versus 

EMPEROR—Non-Applicant. 

Penal Ocde (Act XLV of 1800), s. ±20-Cheating- 
Dithe nest intention. 

In cases under section 420 of the Penal Code the 
evidence mast establish tho existence ot a fraudu- 
lonfc or dishonest intention at the time ot the oom- 
mission of the act in respect of which the cheating is 

alleged, [p. 623, col, 1,] 


Revision o! the judgment of the Sereions 

Judge, Akola, dated the 23rd May 1922,' » 

Criminal Appeal No, 77 of 1920. 

Messrs. W. A. Jinah , M. B. Dixit and A. F. 

Khare , for the Applicant, 

Mr. 0. P. Dick , for the CrowD. # 

ORDER.— This Rule is directed against 

an order convicting the petitioner of an offence 
punishable under section *20, Indian Penal 
Code, and sentencing him. to six months 
rigorous imprisonment with fine. The 
imprisonment was reduced on appeal to one 
_imnriflnnmflnfc. Th© fftota found 


are these. 

By a Will dated 1st Deiember 1902 one 
Mohomsd Hasham Seth left his estate in 
charge of certain trustees. Monla Dina Ayub 
and Abdulla Ayub were two of the tiustees. 
They are brothers of the accused Jaffer Ayub. 
The managing trustee is one Ayub Karim. 
Matters seem to be strained between accused 
and his brothers and the managing trustee. A 
hcu:e belonging to the trust estate had been 
rented to D.G. Deshmukh Pleader at the rental 
of Rs 20 per m9nsem- His brother K- G. 
Deshmukh, Pleader, is now living iu the 
house. The two brothers are joint- The 
house rent was not regularly paid but 
various payments were made at iutervals- 
It is said that arrears of rent were due 
from the 1st October 1917. This was 


demanded and accounts were settled with. 
K. G. Deshmukh, as sum of Rs. 704-4-0 being 
found due for the period 1st October 1917 
to 31st December 1920. In thie accounting 
a deduction of Rs. 50 was made as already 
paid to a former clerk of the trust and 
Rs. 25-12 0 were also deducted as the costs 
of repairs paid for by the tenant. A receipt 
was drawn up and eigned by the managing 
trustee. It was shown to Mr. K. G. Desh¬ 
mukh about the 25th of August. He 
approved of it and gave the complainant 
Abdul Karim, who is the present clerk 
of the trust, a letter adressed to the accused, 
who was the managing partner of the family 
firm going by the name of Moula, Dina, 
Abdula, directing the firm, who were his 
bankers, to pay. This letter wac shown to 
the managing trustee and the clerk then 
took it with the receipt to accused’s shop on 
the morning of the 29th of August 1921. 
The accused returned the receipt and 
the letter stating as his reason for 
doing so that there waa a mistake in the 
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reieipt as regard K. G. Deshmukh’s father's 
name. He wrote out thecorreit name of 
the father on a separate bit of paper and 
gave it to the clerk together with the 
reieipt and Deshmukh’s letter. Theolerk was 
asked to come again in the evening to receive 
payment, it being stated that Jaffer’s 
brother Moula Dina wonli by then have 
the money ready. In the evening Abdul 
Karim, the clerk, returned to Jaffer with the 
duly corrected reieipt and the letter Jaffer 
is said to have read both letter and receipt, 
then put them into his poikefc and told the 
clerk that no payment would be made until the 
managing trustee passed a reieipt for «ertain 
rents said to have been paid to the estate 
by Monla Dina and until three beams belong¬ 
ing to the aoiused’s firm whiob were in one 
of the koihat cf the estate ware returned 
to them. The ilerk tried to get the reieipt 
back and argued that if the reieipt was kept 
payment should be made. But Jaffer refused 
to do either. The ilerk then returned 
to the managing trustee, Ayub Karim, 
and reported to him what had oicorred. 
The managing trustee sent hii son Abdus 
Satar with the comnlainant but Jaffer still 
refused to listen, Then one Wali Nur was 
sent with the lomplainant but he also faitad 
to get Jaffer acimed to either return the 
receipt or to pay the money. The same even¬ 
ing a report was made to the Poliie who 
referred the somplainant to a Magistrate, and 
on 7th August 1921 on his complaint the 
present ease was started. 

The Magistral and the lower Appellate 
CJouit find that Jaffer Ayub’s aition in 
obtaining and retaining the receipt amounted 
to an offeme wifchio the foar lorners of 
section 420, Indian Penal Code. St«si has 
b9en laid by the Courts below on the fait 
that Jaffer’s returning the receipt and ths 
letter and tell'ng the complainant to bring 
again in the eveuin? indiiates that the 
accased intended to get the reieipt back 
and retain it. Bub I am not disposed to 
attaah muih importanie to this imidenb 
of the morniog as indiialing any criminal 
intention on the part of Jaffer. But I 
think that when Jaffer took the reeieipt 
he hal no intention of paying the money 
but intended to retain the reieipt to bring 
pressure upon the managing traetea with 
regard to a reoeipt for rent said to have 

beep paid and fchp return of three beams 


claimed. The question is whether Jaffer’s 

induiing complainant fo give him the letter 

and receipt and meaning to retain the latter 

amounts to an offeme under section 420, 
Indian Penal Code. 

It has been argued here that Jaffer had 
no intention of retaining the reoeipt when he 
obtained it that evening bat that the intention 
was formulated later on when his brother 
Moula Dina Ayjb etated that the reieipt 
should be retained pending the obtaining of 
the recjipt for rent from the managing 
trustee. In fchess cases the evidence must 
establish the exiiteme of a fraudulent or 
dishonest intention at the time of the $ Jm- 
mission of the Act in respect of which the 
chaating i 8 allege!. Though Jaffer that 
morning may not have intended to eventually 
retain the reieipt without making aoy pay. 
ment.yefc the fait of his telliog the clerk tB’at 
on the receipt being returned corrected his 
brother would arrange for the money would 
make the clerk believe that on presentation 
of the corrected receipt the money would 
be paid, and if Jaffer, knowing that his 
representations would engender thi i beliof 
in the clerk’s mind and make him give over 
the reieipt when he took the receipt, did 
not intend to pay, ifc seams to m 9 that the 
offeme is complete. It is clear that if the 
clerk realised that he was not to get 
the money he would not have given up 
the reieipt. That receipt was a valuable 
dominant; for its possession would enable 
Jaffer or his client who owed the rent, if 
dishonestly inclined, to produce the reieipt a 3 
evidencing payment. It is fnrthsr ilear 

that until payment had been made the firm 
which Jaffer represents had no business 
to poseess the receipt, Jaffer’e intentions 
must be judged from his actions. There 
is evidence to show that immediately on 
possessing himself of the reieipt and letter 
he at once etated that he would not pay uatil 
his other demands had been satisfied. The 
defence etory that no letter had beeo given 
by K. G. Deshmukh to the clerk of the 
estate, Ablul Karim, is unquestionably false 
I think the applicant has been rightly coa 
victed. He induced the clerk to deliver 
thereoeipifco him on the implied agreement 
topiy the money and such aitiou was likely 
to cause harm to the clerk and the managing 

trusses. The conviction, ai I have already 
said, is correct, 


•i 
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• On the other hand, the offense is little 
more than teehnieal. Jaffer’s real object 
in obtaining the receipt was to bring pressure 
to bear on the managing trustee with regard- 
to other matters and, looking at the ease 
from this aspect, it does not saem to me 
that any severe term of imprisonment is 
called for, I think the ends of justice will 
be sufficiently met if his sentence is reduced 
to the period already undergone and the 

order of fine is confirmed. I direct accor¬ 
dingly. 

0. R. D. 

Fetition rejected. 


PATNA HIGH COURT. 
Criminal Revision No. 376 of 1922, 

July 12, 1922. 

Pretent —Mr. Justice Ooutts 
and Mr. Justice Das. 

LAOHMI SINGH and others—Accused 

—PlTITONERS 


LOCAL GOVERNMENT V. I8MA1L BHAI, - 

inspection of the diary was made it was 
refased. 

On reading the explanation of the Magis¬ 
trate and the orders which were passed by 
the Magistrate on the application made 
at the time, it appears that what occurred 
was that the investigation officer, when in 
the witness-box, was asked about a certain 
date and the names of certain persons and 
the Court directed him to give the date 
and the names from the Police diary. This 
the witness did, The defence thereupon 
asked for an inspection of the whole diary. 
This was Dot allowed ; but the Magistrate 
offered an inspection of the date and the 
names in respect of which the witness had 
refreshed his memory from the diary. This, 
however, was refused, I can find nothing in 
the law which entitles the defence to an 
inspection of anything more than that por¬ 
tion of the diuy from which the witness 
refreshed his memory, and, in my opinion, 
there was no illegality or irregularity in the 
procedure of the Magistrate. 

I see no reason to interfere and I would 
dismiss this application. 

Das, J.—I agree. 

Ci A« 

Buie discharged. 


terms 

EMPEROR —Opposite Partt, 

Evidence Act (I of 1872), 8. 16 Q—Police diary—In. 
vestigating Police Officer permitted to refer to, to refresh 
'memory—Defence, right of, to inspect diary. 

When an Investigating Police Officer appears as a 
witness for the prosecution, and is permitted by the 

, , . ^ memory in respect of a 

particular questiou by referring to the Police diary, 
the # accused is entitled to an inspection of that 
portion of the diary only from which the witness 
refreshed his memory, and not to the whole diary. 

Revision against an order passed by the 
Magistrate, Arrab. 

Messrs. Q. 0. Pal and Bareehtear Fraud 
Sinhi , for the Petitioners. 

Mr. Sultan Ahmad, Government Advocate, 
for the Crown. 

JUDGMENT. 

Ooutts, J, —The ground on which this ap¬ 
plication for revision was admitted was an 
allegation that the Investigating Polica 
Officer read over the whole of the Polica 
diary for the purpose of refreshing his 
memory and that when au application for 


UAuruH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 229 of 1921 

June 27, 1922. 

Present:— Mr.Ballifax, A. J. C. 

The LOCAL GOVERNMENT— 

Appellant 

versus 

ISMAIL BRA'— Accused. 

Income Tax Act (VII of 1918) s \r *■ 

service of~Method of service/ ib ~ Not ‘». 

Section 46 of the Income Tax Act, VII of lQi* 

dees not require that service of a notice under it 
must bo effected by the officer of the Court himself 
placing the notice in the hands of the person named 
therein: the section in no way excludes any of the 
ot^cr forms of servico permitted by O. V of the Civil 

of 100s ' anJ aI,ows a »^ 0i e 

Tn i PPea ‘ fr °“' an . ord " the Se.siona 

'f ,00°. ?’ .' n J Cr,m,nal A PPe a ! No. 

1921 f 192I> de#lded 011 the 20th July 
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Mr. 0. P, Dick, Standing Counsel, for the 
Appellant. 

Mr. 0. B. Bapat , for tbe Acsused. 

JUDGMENT.—As the provisions of sec¬ 
tion 46 of Act VII of 1918 whiob have been 
so completely misinterpreted by the learned 
Sessions Jndge have now been pnfc in a 
slightly different form in section 63 of 
Act X[ of 1922, there seems little chance 
of the same mistake being made again. 
I do not, therefore, consider it necessary to 
go at any length into the reasons for 
holding that section 46 of the earlier Act 
does not require that service of a notice 
must be by its being placed in the hands 
of the person named therein by the officer 
of the Ooart himself and does not exclude 
any cf the other forms of service permit¬ 
ted by 0. V of the Civil Procedure 
Code. It suffices to point out that so far 
from requiring greater certainty that the 
paper reaches the hands of the person 
himself than the Civil Procedure Code 
does, the Income Tax Act allows it to b* 
sent to him by pssf. I may perhaps add 
that if tender or delivery to the person 
himself were the only form of service 
allowed by section 46, the reference to the 
Civil. Procedure Code in the concluding 
words of the seotion would be entirely 
redundant and meaningless, as 0. V 
nowhere prescribes tbe manner in which 
personal delivery or tender is to be made. 
I set aside the acquittal recorded on appeal 
in the Sessions Court and restore the 
finding and ■ sentence of the Magistrate, 
that is to say, I find Ismail Bbai guilty 
of an offence punishable under section 39 
(6) of the Income Tax Aot, 1918, and 
sentence him to pay a fine of one hundred 
and ninety seven rnpees. 

w. c, A. Appeal allowed . 


MADRAS HIGH COURT. 
Criminal Riviiiok Case No. 144 OF 1922. 
(Criminal Revision Pitition No. 133 of 

1922). 

August 11, 1922. 

Prevent*, —Mr. Justice KriBhnan, 
ARUMUGA MUDALIAR ami another*-* 
Accused Nob. 1 and 2—Pehhoncri 


199,— Penal Code (Act XIV of I860;, s. 498— 
Enticing married woman, charge of—Complaint to 
Police , if sufficient. 

A u complaint ” within the meaning of s. 4 ( h) 
of the Criminal Procedure Code can only be made 
to a Magistrate. Therefore a complaint to the 
Police of an offence under section 498, Indian Penal 
Code, is not sufficient for the purposes of section 199 
of the Criminal Procedure Code, 

Petition, under sections 433 and 439 of 
the Cole of Criminal Proiedure, 1898, 
prayiDg the High Court to revise the 
judgment of the Court of the District Mag s* 
trate, Ohingleput, in Criminal Revision 
Cass No, 17 of 1921, preferred agaiast tbe 
judgment of the Court of the Seiond Class 
Magistrate, Poonamallee, in Calendar Cise 
No. 325 of 1921. 

Mr. F, 8 . Vaj , for the Petitioners. 

The Public Prosecutor, for the Crown. 

ORDER.—The order of the Distriot 
Magistrate oinuofc be supported. Hi i view 
that a complaint” to the Polite is sufficient 
under seition 199 of the Code of Criminal 
Procedure is erroneous. He has evidently 
overlooked tbe definition of the word 'com* 
plaint ” in ssokion 4, clause (ft). It must be 
made to a Magistrate. There being no such 
complaint in this case the First Magistrate 
was right in rejecting the case sought to ba 
made under section 498 of the Indian Penal 
Code. 

The District Magistrate also suggests that 
on further enquiry an • offence under seition 
366 of the Indian Penal Code may ba mads 
ont. But no suoh charge was brought for¬ 
ward and there is no evidence on record to 
show that an offence under that section was 
committed. Farther enquiry cannot be 
ordered on the bare possibility of an offence 
being disclosed on further evidence being 
taken. Thera must be something od record 
to indicate that such an offence was com* 
mitted or there must be something to show 
that further evidence is available, which has 
not been taken, and whiih would support 
a charge for that offence, In this case, 
neither position is made out. 

The order of the District Magistrats is 

set aside. 

n. o. p. Order set aside, , 

N. H. 


versus 

EMPEROR— Opposite Party, 

Criminal Procedure Code (Act V of 1898;, as, 4 (k) 
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PATNA HIGH COURT. 

> Siooid Civil Appeals Nos. 943, 1041 to 1043 

op 1920. 

May 27, 1922. 

Present .*—Justice Sir Jwala Prasad, Kt., 
and Justice S;r John Bnaknill, Kt. 

Haulavi MASUD AHMED— -Plaintiff 

—Appellant 

versus 

JAG AN SINGH and others — Defendants— 

RESPONDENT*. 

Bengal Tenancy Act (VIII of I885J, s. 1494— 
Essential principles underlying—Suit by co-sharer for 
entire rent, form of. 

The essential principles underlying section 148A 
of the Bengal Tenancy Act are, that the suit should 
in form be for the whole rent and in substance for 
the separate share of rent in arrears; that the whole 
body of landJords should be impleaded with the allega¬ 
tion that the plaintiff has not been able to ascertain 
what, if any, rents are due to the former. In such 
cases the plaintiff is entitled to assert that his share of 
the rent due is the entire rent due and ask the 
Court to decide on the accuracy of that belief, if 
and when the impleaded co-sharers appear and claim 
any arrears as due to themselves, [p. 626, col l.j 

Ram Dhyan Singh v. Pardip Singh, 63 Ind. Cas. 
91; 4 P. L J. 600, followed, 

Baikantha Nath Sen v. Ramapati Chatterjee, 45 Ind. 
Cas. 767; 27 O. L. J. 101, Brohmanand Nath Deb 
Sarkar v. Hem Chandra Milra, 23 Ind. Cas. 981; 18 
C. W. N. 1016 and Ram Dhyan Singh v. Pardip Singh, 
53 Ind. Cas. 91; 4 P. L. J. 500, referred to. 

Appeal against the decision of the Din- 
Inti Judge, Gaya, dated 2b‘th August 
1920, affirming that cf the Sub-Judge, 
Gaya, dated )5fcb July 1919, 

Messrs. Sultan Ahmed and 8ultanudiin, 
Hussain , for the Appellant. 

Messrs Stva Nandan Bay and Kailash Pali, 
for the Respondents. 

JUDGMENT. 

Jwala Prasad, J.—This appeal arises out 
of a suit for rent. The plaintiff who 
is the appellant is a to sharer landlord. 
He instituted a suit under section 148A of 
the Bengal Tenancy Act, (unking his co« 
sharers as defendants in this suit) on the 
following allegations in the plaint : — 

(1) The collection of rent in respect of 
the plaintiff’s share is separate from those 
of his other ca shareis. (2) Although the 
solleotion of the plaintiff is separate from 
that of the defendants, the plaintiff ia order 
to obtain tbe single rent-decree enqaired 
of the defendants Nos. 3—13 (the oo-sharer 
landlords) regarding the arrears of rent 
payable to them by defendants Nos. 1 and 


2 (the tenants). But neither they Slid 
what amount was due to thbm nor 
did they agree to join in this suit. The 
plaintiff believes that the proportionate 
arrears of rent payable to them l)as 
already been realised by them. Qenoe 
he institutes this suit treating the amount 
due to him as the entire arrears of, rent. 

Tbe amount actually claimed happens to 
be what the plaintiff slaims as his share of 
the entire area. The defendants raised 
all sorts of pleas suth as plea of payment 
ets., and also urg6d that the suit was not 
maintainable under section 148A of the 
Bengal Tenancy Act, The Sub-Judge, who 
tried the suit, overruled all the pleas of 
the defendants except the last oue. He 
held that the plaintiff’s suit was defective 
and did not conform to the rules laid down 
under sestion lt8A of the Bengal Tenancy 

Ast. ; 

1 he District Judge on appeal by the 
plaintiff agreed with the view taken by the 
Munsif that the suit was not maintainable 
under sestion 148A of the Bengal Tenansy 
Act and dismissed the appeal The plaint¬ 
iff has come to this Court in sesond appeal. 
The learned District Judge does not seem 
to have considered the provisions of section 
148 A. He found that'there were conflicting 
rulings of the Calcutta High Court and 
of this Court and be was of opinion that the 
facts of this case agreed more with the 
fads covered by the Calcutta decision in 
the case of Baikantha Nath Sen v, Ramapati 
Ohalterjee (1). On the other hand, the 
appellant relies upon the ease in Brohmanand 
Noth Deb Sarkar v. Hem Chandra Mitra 

(2) decided by tbe same learned Judge, 
Mookerji, J,, who decided the case in Bai» 
kantha Nath Sen v. Ramapati Ohatterjee (1). 
All these caies, however, seem to have 
been considered by this Court in the case 
of Ram Dhyan Singh v. Pardip Singh (3) 
Mannk, J., went elaborately into the genesis 
of the section. The decision of their Lord¬ 
ships of the Judicial Committee in the case 
of Pramada Na‘h Roy v. Ramani Kanta Roy 
(4) lays down the principles which should 

(1) 45 Ind. Caa. 767; 27 C. L. J. 101. 
f2) 23 Ind. Cas. 981; IS C. W. N. 1016. 

(3) 63 Ind. Cus. 91; 4 P. L. J. 500. 

(4) 35 C. 311; 7 C. L. J. 139; 12 C. W. N. ?4«. in 
Bora. L. R. 66; 35 1. A. 73; 18 M. L. J, 43- 3 Mr r ’ r,, 

151 (P.C.). ' ' L ' 
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guide the Court, in determining whether 
a suit really tomes under section 14?A or 
not. His Lcrdsbip Mr. Justice Mantk held 
(1) that the essential principles underlying 
the section 148 A are that the suit should 
in form be for the whole rent and in sub¬ 
stance for the separate share cf rent in 
arrears; (2). that the whole body of 
landlords sre impleaded with the allegation 
that the plaintiff has not been able to 
ascertain wbat, if any, rents are due to 
the former. In such cases the whole rent 
due must, in tbe nature of things, be 
always a matter of speculation for the plaint¬ 
iff and be is entitled to assert that be 
believes that bis share of tbe rent due is 
tbe entire rent due and ask the Court to 
decide on tbe accuracy of that belief; 
if aid when tbe impleaded ao sharers appear 
and claim any arrears as due to themselves. 
"We entirely sgree with tbe enuncia¬ 
te n of tbe principles la'd down by Manuks, 
J., and we think that tbe faots laid in the 
plaint ard the relief sought conform to these 
princ'ples. 

It is, however, contecded that tbe plaint- 
iff in paragraph 5 alleged that his share of 
tbe rent collection is separate from those 
of the other co*sbareis, whereas tbe Court 
below fcae held that tbe collections of 
the plaintiff and of all tbe co-sharers were 
joint 8Dd, therefore, the plaintiff’s allegation 
in tbe plaint upon which tbe suit is founded 
is false and tie suit must be dismiseed for 
want of <ause of aotioD, I fail to appro* 
•iate the force of this cooteDtior, for it is 
conceded that if tbe plaintiff bad alleged 
wbat tbe Court has held that tbe collection of 
tbe plaintiff and bis co-sh&rers was joint the 
plaiDft was enterlainable and tbe caure of 
actioD for rent was not at all against tbe 
principles cf section 148 A. 

Upon tbe fee's found by the Courts below 
and tbe plain meaning of section 148A, 
whiob is tbe result of great deliberations in 
order to meet conflicting authorities at that 
time, tbe plaintiff’s suit comes well witbin 
£bat section ; and it is, therefore, held 
that the Court below was wrong in dismiss- 
ing tbe suit upon the ground that it was 
not maintainable under section 14SA. We 
set aside tbe decision of tbe Court below 
and remand tbe case for disposal by that Court 
pn its merits, 


Tb.is order will govern tbe analogous 
appeals Nos. 041—43 of 19*0. The appeals 
are decreed with costs. 

Bucsnill, J.—I agree. 

N. K, 

Appealt decreed . 


CALCUTTA HIGH COURT. 

Appeal FhOA Appellee Decree No. 286 

of 19*0 

March 28. 1922. 

Preieni :—Justice Sir John Woodroffe, Kt., 
and Mr Justice Gbose. 

ARADHAN MONDAL and othe?s — 
Defer dants—Appellants 

tertut 

ABHOYA OHARAN MONDAL and ot^eks 

— PL>INTIFF*— R*KPr ND» NT*. 

Civil Procedure Code (Act V of ss. 102, 116— 
Suit for recovet y of price of fish removed from tank 
alter declaration of title to fish — Money suit - Appeal , 
second , competency of—Declaration of title to tank 
by Court—Revision, 

No second appeal lies from a decree in a suit for 
declaration of right to and recovery of the price of 
fish alleged to have been removed from a tank by 
the defendant, when the value of the suit does not 
exceed Hs. 6( 0. [p. 6 7, col. 1.] 

Although in such a suit it is open to the Judge to 
decide the question of title to the tank incidentally 
in ao far as it is necessary for the purpose of giving 
relief to the plaintiff, it is not within his jurisdiction 
to declare tho plaintiff’s title thereto, and it is open 
to tho High Oourt, in second appeal, dealing with the 
question by way of revision to expunge so much 
of the decree of the lower Appellato Court as 
declares the plaintiff’s title to the tank as being made 
without jurisdiction, [p. 6*7, cols. 1 & 2.J 

Appeal against a decree of tbe Officiating 
Subordinate Judge, First Court, Faridpore, 
dated tbe 4tb of November 1919, reversing 
that of tee MuDsif, Third Court at 
Madaripur, dated tbe 25th of March 19i9. 

FAOTS appear from the judgment. 

Babu Satindra Nath Ray Chaudhury t for 
tbe Respondents, took a preliminary objec¬ 
tion that no second appeal lies. The suit 
was for tbe recovery of the price of fish 
removed by tbe defendant and was, therefore, 
of a Small Cause Court nature and, as tbe 
price claimed does not exceed Rs, 500; a 
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leaond appeal is barred by section 102 of 
the Code of Oiv : l Procedure, 

Babas Suresh Oliandra Talukiar , Jogeth 
Chandra Bay andi \lukundi Lai Ray Ohaudhury , 
for the Appellants.—No donbfc the suit vras for 
reiovery of the prise of fish bat in giving a 
decree to the plaintiff the lower Appellate 
Court has deoided the question of title to 
the tank whish was beyond the ssope of the 
suit. As there has beeo a decision on the 
queation of title the appeal is perfectly 
•ompetent. But if yoar Lordships are in¬ 
clined to hold that in the present suit the 
lower Appellate Coart had no jurisdiction 
to decide the question of title, I would invite 
your Lordships to treat my memorandum 
of appeal as an application for revision under 
section 115 of the Code of Civil Proce¬ 
dure. 

Baba Sot/.ndra Nath Ray Ohaudhury was 
not called upon to reply. 


for the purposes of giving .relief -to the 
plaintiffs, namely, their prayar for declara¬ 
tion of right to and reoovery of the price of 
fish, but it was not within hie jurisdiction 
at all to declare the plaintiffs* title to the 
tank in dispute as he has done. We are 
asked to deal with this matter by way of 
revision and we think that it is right for us 
to do so. We, therefore, expunge so mush 
of the decree of the lower Appellate Court 
whish deolares the plaintiffs* title to the tank 
in suit whish was not within the Judge’s 
jurisdiction to deslare. The rest of the decree 
of the lower Appellate Court will stand. 

B. N, & W. C. A. 

Order accordingly . • 


JUDGMENT.—In this case a preliminary 
objection has been taken that no second appeal 
lies. In support of that objection it hai 
been pointed out that the suit was described 
as a suit for recovery of the price of fish 
after declaration of title in respect thereof. 
The plaintiffs also prayed that the Court 
might be pleased to establish the plaintiffs’ 
right in respect of the fish and to pass a 
decree in their favour and against the 
defendants for recovery of the price thereof, 
namely, Rs. 500, t,e., the amount claimed 
with costs and future interest, and in support 
of their visw as to the Dature of the suit 
they rely upon the first ground of the 
memorandum of appeal, namely, that the 
Court of Appeal hai erred in law in decid¬ 
ing the qaestion of title to the tank which 
was beyond the sope of the suit and in 
declariog plaintiffs’ title to the tank in the 
present suit which was merely a suit for 
damages after declaration of title to the fish 
and not to the tank. They contend, there¬ 
fore, that the suit being a suit for money 
les3 than the sum of rupees five hundred 
no second appeal lies. We think this objec¬ 
tion succeeds. The appeal must, therefore, 
be dismissed with costs. 

But in deciding this preliminary objection 
we may observe that the Judge in declaring 
the plaintiffs* title to the tank has gone 
beyond the scope of the suit. It was open 
to the Jadge to decide the question of title 
incidentally ia so far as it was necessary 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appaal No. 32 

of 1922; Suit No. 2417 job 1919., 

August 1J, 192?, 

Present', Sir Lallubhai.Shah, Kt. Acting 
Chief Justice, and Mr. Justice Crump. 

JIVRAJ LALOOBHAI PATEL— 

Appbllint 

versus 

BHAGYANDAS GORDHANDAS— 

Respondint. 

Civil Procedure Code (Act V of 1908 ), O. XXI, r. 60 

l', :eased P artner , whether covered by sub- 
r. \i) — Sub~r. i4‘, meaning of. 

Tho wording of sub.r- ,2) of r. 60 of U. XXr. of 
the Civil Procedure Code is wide enough to cover 
the ease of a deceased partner and under it leave 
can given against his legal representative, [p, 6^9, 

S'.b.r (« of r. 50, O. XXr, of the Civil Procedure 
Code was intended to make clear the implication of 

* r and ib doe3 n °t affect the provisions of 
sub-r. (2). [p, 62S, col, 2.J 

Mr. Detai, for the Appellant. 

Mr. Qoltman , for the Respondent. 

JUDGMENT. 

Shad, Aero. C. J- — This appeal arises out 
of execution proceedings. An ex parte 
decree was pasied on February 24, 192 
against the firm of Raghunathdas Maljf 
The ODly partner of the firm that was 
served was Vachharaj. A summons way 
taken out by tha assignees of the original 
decree holder, Kosbavji Ramji, against" the 
executors. of| Raghunathdas Premji for leave 
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to execute tbe deiree against his estate on 
the ground that tbe deceased Baghunathdas 
Premji was a partner in the firm of 
Baghnnathdas Mulji, Baghunathdas died 
on April 23rd 1919, leaving a Will dated 
February 7, 1919. Tbe present appellant 
obtained Probate on October 24, 1921. It 
appears that no notice of tbe suit was given 
to partners other than Vathharaj. 

It was contended before tbe learned Judge 
who beard tbe summons that the original 
decree holder, Kesbavji, bad knowledge of 
tbe death of Baghnnathdas Premji, at the 
data of tbe suit, the suit having been 
filed in August 1919, and further that 
even if he had no such knowledge, under 
the provisions of r. 50 of 0. XXI, tbe 
transferees of the original decree-holder 
could not execute tbe decree against that 
part of the estate of Baghunathdas Premji 
which did not form part of tbe partnership 
assets. The executor did net dispute that 
Baghunathdas Premji was one of the 
partners. Tbe learned Judge found that 
tbe original decree holder bad no knowledge 
of tbe death of Rsghunatbdas Premji prior 
to tbe filing of the suit. He farther held 
against tbe present appellant on tbe con* 
struction of r. 50 and accordingly granted 
leave for tbe execution of tbe decree against 
tbe estate of Ragbuoatbdas Premji. 

Tbe first point argued in support of the 
appeal relates to the question of fact as to 
whether Kesbavji bad knowledge of the 
death of Baghunathdas Premji before tbe 
filing of the euit. This question of fact is 
important in view of the provisions of 0. 
XXX, r. 3, as under the proviso to that 
rule it is clear that if tbe original plaintiff 
had knowledge of the d esolation of tbe 
partnership, before the institution of tbe 
suit, the summons should have bsen served 
upon each of the partners. We have to 
decide this question on affidavits. The 
material affidavits have been read to us. 
On the one hand we have the affidavits of 
Shamji Gilhbbai and Jagjivandas Oodhavji 
of Macrb 9, 1922. On the other band, we 
have the affidavit of Kesbavji, the original 
plaintiff, dated March 11, 1922. It eppsars 
that Baghunathdas Premji died at Sibor, 
a place in the Bhavnagar State in Kathia¬ 
war. It is quite possible, however, that as 
Ragbanathd^s Premji had hiB business in 
tb? market where the parties were carrying 


on business, the fact of his death would be 
known. But the case put forward by 
Kechavji is that he did not know at tbe 
date of the suit that Baghunathdas Premji 
was a partner in tbe firm of Baghunathdas 
Mulji. That is a question upon which there 
is a conflict of statements in the affidavits, 
and in that state of tho evidence it is quite 
impossible to say that the view taken by 
the lower Court is wrong. It seems to me 
inconceivable that if Kesbavji knew that 
Baghunathdas Premji, who apparently was 
a well-to-do merchant, wai a partner and 
that be was dead, he would not take care 
to serve the summons on his legal represen* 
tative. The present appeal mu9t, therefore, 
be decided on the fooling that the original 
plaintiff had no knowledge of the dissolution 
of the partnership, which wa9 essential to 
invite the application of the proviso to r. 3 
of O.XXX. 

Two questions have been raised relating 
to the construction of r. 50 of 0. XXI. 
First, it is urged that sub-r. (4) of r. 50 
ought to be so read as to give practical 
immunity to aDy partner unless he has 
been served with a summons to appear and 
answer. Sub*r. (4) is really intended to 
make clear tbe implication of sub*r. (1). 
It does nob in any sense affect the provi¬ 
sions of sub r. (2) of that rule. The 
meaning of 1 sub-r. (4) is that a decree 
against a firm as such will not affect a 
partner who has not been served with a 
summons to appear and answer so far as 
his other property is concerned. If the 
contention of the appellant were accepted, 
it would have the effect of abrogating tbe 
provisions of sub r. (2). I see no justification 
whatever for such a construction. This 
point, however, was not seriously praised 
after this aspect of the question was realised 
by tbe learned Counsel for the appellant in 
the course of the argument. 

But it has been argued by Mr. Desai 
that sub-r. (2) applies only to the case 
of a living partner, and that the provisions 
of that sub-rule could have no application 
when the partner is dead, I am, however, 
unable to accept this contention. It really 
means that in a oase where the decree is 
passed against a firm the estate of a 
deceased partner other than the partnership 
assets would prastically remain entirely 
exempt from the liability to satisfy thq 
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decretsl debt unless, of stfnrse, the partner 
bes 1 been served with a summons r of the' 
suit. That is a position which does not» 
appear to me to be just nor dees it appear 
to have- been contemplated by r sub r, 
(2). I am slow to accept tbe construction - 
suggested on behalf of tbe appellant which 
involves such a resalt. Farther, I do not-' 
think that on the wording of snb-r. (2) 
that conetxaction is proper. That sub-iule 
provides that where the decree-holder 
claims to ke entitled to cause the decree 
to be executed against ary person other ' 
than snch a person as is referred to in • 
snb-r. (1), clauses (6) and (c), as being • 
a partner in tbe firm, be may apply 1 to 
the Court which passed' the decree for 
leave to exeente it. It seems to me that 
the wording of the rale is wide enoagh 
to cover the case of a deceased partner, 
aid leave coaid be given as against the 
legal representatives of a deceased partner. 
The risult, therefore, is that the* appeal 
is dismissed with costs. 

Crump, J.— I concur. 

W. c. A. & N. H. 

Appeal (limitsed. 


PATNA HIGH COURT. 

Civil Revisions Nos. 27 and 28 of 1922. 

May 27, 1922. 

/ retent :—Mr. Jatiice Adami. 

Tundit RAMSHIVENDRA NARAYAN 

OJHA AND OTHEBB—PETITION IRS 

vents 

AWADH B1HARY 8ARAN JND 1NOTHER 

— Opposite Pjbtt. 

Civil Procedure Code (Act Y of HOP), 0. XII , r. 89, 
application under—No specific prayer to set aside sale — 
Prayer to receive deposit—Prayer to withhold payment 
o) money to decree-holder made lut withdrawn on 
objection Object of deposit— Deposit, whether con* 
ditional. 

An application under 0. XXr, r. 69, without con. 
tainiDg a specific piayer to set aside the sale, prayed 
that the decretal amount may be received in deposit, 
but that it may not be paid to the decree.holder 
pending disposal of an appeal On the latter’s objection 
the prayer as to withholding payment was with¬ 
drawn : 


Held, (1) that, though there was no speoito prayer 
to set aside the sale yet that was clearly the purpose 
of the deposit; [p. 631, col- 1,] 

Raoji v. Bansilal Narayan Marwari, 53 Ind. Oar. 
135* 43 B. 735- 21 Bom. L. R. 8^6 and Rayapatl 
Venkatasubba Rao v. Kalnpatapu, Narayana Rao , 66 
Ind Cas. 44; (1922) M. W- N. 171 j 15 L.lW : 450, dis- 
tinguished. [p. 631, col. .] 

(2* that, as the prayer regarding withholding 
payment to the deoree-holder was withdrawn by the 
judgment-debtor the deposit was valid and not con¬ 
ditional. [p. 631, col. 1.] 

Dulhin Mothura Koer v. Bansidhar 8ingh t 10 Ind. 
Cas. 860; 10 C. W. N. 904; 16 C. L. J. 83, relied 
upon. 

Shalcoti v. Jotindra Mohan Tagore t 1 C. W. N* 
132, referred to. 

Appeal from a decision of the Subordinate 
Judge, Shahahad. 

Messrs. Sultan Ahmad and Hurnarayan 
Prasad t for the Petitioners. 

Messrs. Kulwant Sahay, 8, N. Bay , 5. 
Dayal and Sambhu Saran, for tbe Opposite 
Party. 

JUDGMENT.—Tbe opposite party, hav¬ 
ing obtained two decrees against the peti¬ 
tioners, took ont exeention on the 9th 
December 1921, and at the sales in execution 
of tbe two decrees, bought a house belonging 
to the petitioner for Rs. 200 in each case, and 
on the 10th of December deposited the 
earnest money. On the 3rd of January 1922 
the petitioner, judgment-debtor, filed two 
applications which differ in a certain degree 
and which are as follows. In the case which 
is covered by Civil Revision No. 27 before 
this Court the petition runs as follows t 

Tbe petitioners’ property has been sold at 
auction, therefore, the petitioners have 
brought the whole deoretal money with costa 
and damages into Court. A chalan may be 
prepared in office and granted to the peti« 
tior era so that they may deposit the money into 
the Treasury. Be it known that the petitioners 
field a petition for setting off this decree 
which was disallowed. An appeal is being 
filed in the Court cf tha District Judge. Let 
this money be not given to tbe decree holder 
until the disposal of this appeal.” 

The other petition was similar except that 
after the words “eo that they may deposit tbe 
money into tie Treasury,” tbe words “and 
the sale may be set aside” were added. The 
Court on tbepe petitions ordered that the 
chalk ns should he granted and that the 
prayer as to the withdrawal of the money 
by the dosrea roller would be heard later on. 
Oithe t)5b cf January the opposite party 
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deposited the whole of the purchase money 
and on the same date the petitioner pot in bis 
ch- Uan for the whole of the decretal amount 
in respest of each decree and the Coort parsed 
an order that the decretal amount should be 
deposited and that the petition with regard to 
the withholding of the money should be put 
up in the presence of thePleaders On the 7th 
it was directed that the question should be 
heard m the presense of the Pleaders but no 
order wes passed until the 10th of January 
1922. Od that date the learned Subordinate 
Judge remarked that it appeared from the 
petition of the judgment debtor that he bad 
deposited the desretal amount and prayed for 
Betting aside the rale. This remark was 
made id both the eases. He then proceeded 
to say that, if the prayer in the petition had 
been mhrely for setting aside the rale, there 
vfould have been no difficulty in granting it: 
but in the second paragraph of the petition 
the judgment-debtor had asked for the money 
tb be withheld by the Court until the disposal 
of the appeal wbisb he had lodged. The 
learned Subordinate Judge held that this 
prayer made the deposit a conditional one 
and, although on that date the Vakil for the 
judgment-debtor had arked to disassociate the 
prayer for withholding the money from the 
prayer for setting aside the sale after de¬ 
positing the money made in the same petition, 
the petition must be read as a whole and one 
prayer must depend upon the other and 
could rot be divided. He was, therefore, of 
opinion that the deposit made by the judgment- 
debtor scold Dot be held to be valid so a9 to set 
aside the ealebasanse it was not unsonditional. 
He theD confirmed the sale and refusad the 
petition of the presort petitioners. 

' Thie finding was upheld by the District 
Judge cn appeal. He relied on the 
case of Shahoti v. Jot indr a Mohan Tagore 
(1). It is clear, I think, that the 
learned District Judge had not his 
attention called to the oase of Dulhin Mothura 
Kcer v. Bansidhar 8tngh (2). That is a 
case which is exactly on all fours with 
the present odo, and I think I might rely 
on the following paesage from that case; 

“it appears, however, that the deposit was 
accepted by the Court without aDy question 

(1) 1 C. w. N. 132. 

(2) 10 Ind. Caa. 88C; 16 C. W. N. 904; 15 0. L. J. 
83* 


and as soon m objection was taken by the 
decree-holder, the petitioner withdrew the 
condition, so that the money became available 
for payment to the decree-holder before he 
had made any attempt to withdraw the 
money from Court. Under such circumstances, 
we are not prepared to hold that the deposit 
was invalid and not sufficient for reversal of 
the sale. The position might have been 
different, if, upon objection taken by the 
decree-bolder, the petitioner bad persisted in 
her effort to annex a condition to the deposit. 
The decree-holder was not prejudiced in aDy 
manner by the insertion of the prayer in the 
application of the petitioner that the money 
should he retained in Court, and he was 
substantially in the same position in the end 
as if snob prayer had never been made. We 
must consequently hold that there was 
substantially a valid deposit within the 
time limited by law, sufficient for reversal of 
the sale.” 

Now, in the present case the deposit was 
made within the time allowed by law, and 
as soon as the deoree holder put in an 
obj'ttion, the Vakil for the present peti¬ 
tioner expressed bis roadless and wish to 
disassociate, as the Sobo» dirate Judge said, 
the prayer for setting aside the sale from 
the prayer for the withholding of the 
money pending the disposal of the appeal. 

The learned Government Pleader on be¬ 
half of the opposite party distinguished this 
present cape from that in Dulhin Mothura 
Koer v. Bansidhar Qingh (2) in that in 
the latter esse the Vakil for the judgment- 
debtor stated his wish to altogether withdraw 
the prayer for the retention of the money, 
while in the present cafe he does not withdraw 
the prayer but wishes to make it a separate 
prayer. I do not think that this distinction can 
really effect ti e cate. What was meant was 
that the petitioner wished his prayer for setting 
aside the sale on receipt of the depos.t to 
be considered absolutely separately and as 
a separate prayer. It would have been 
quite open to him to have put in a petition 
for setting aside the sal9 cn receipt of the 
deposit and after he had been granted the 
application, to have put in a prayer that 
the money deposited should be retained. 
As I have said the payment was made 
within tim 9 , and though on the 10th when 
the appliaation was beard, the thirty days 
had expired, it was no fault of the peti* 
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tinner that the delay in hearing the appli¬ 
cation deprived the petitioner from depositing 
the money with an applitation merely 
praying for setting aside the sale. Had the 
application been heard at once and d©sided, 
it would have been open to him to pat in a 
fresh application. It is thns through no 
fauH of his own that he was deprived of 
the chance of saving bis property. 

■ It is next argned on behalf of the oppo¬ 
site party that in one of the petitions there 
was no specific prayer to set aside the sale; 
it merely asked that the money should be re¬ 
ceived in deposit. Now it is quite clear 
that the learned Subordinate Judge took 
this as a prayer for setting aside the sale ; 
aodin fast it was quite oertain that that was 
the par pose of the deposit. Two eases have 
been relied on in support of this objection, 
namely, the case of Rao>t v. B initial 
Narayan Marioart (3) and the case 
of Rayapati Venkatatubba Rao v. Kalapatapu 
Narayana Rao (4). Those two eases, however, 
must be distinguished, because there no 
application was put in to the Court at all. 
The judgment debtor merely went to the 
Nazir of the Court and deposited the decretal 
amount and the Court wichout any know¬ 
ledge of his deposit naturally confirmed 
the sale ; and in the former of the two caee 3 
it was not until three years afterwards that 
objaction was made that as the deposit had 
been made the sale should, therefore, be set 
aside. I do not think that the deoisions 
io those two eases can affect the present 
case. 

The next objection is that no question of 
jurisdic ion arises and, therefore, this Court 
should not interfere, but with this l cannot 
agree If the deposit was a good deposit, 
the Subordinate Judge had absolutely no 
jurisdiction to refaee to set aside the sale ; 
and I find that the deposit was a good 
deposit as soon a3 the Vakil expressed bis 
willingness that the prayer for eeSfciog aside 
the sale after depositing tbe desretal money 
should be taken a9 a substantive prayer 
without any condition attached to it. In 
my opinion, therefore, the decision of the 
lower Courts should be set aside and the 


(3) 53 Ind Oas. 186; 43 B. 735; 21 Bom. L. E. 835. 

(4) 60 Ind. Caa. 44; (1922) M. W. N. 171; 15 L. W. 
45.0, 


sale should be held to be invalid and set 
aside. Hearing fee three gold mohurt in 
both eases. . 


s. D. 


Revision allowed , 



MADRAS HIGH COURT. 

Civil Apfsalc Nos. 180 a*d 330 of 1518. 

November 13, 1919. 

Present: —Mr. Justice Abdnr Rahim 
and Mr. Justice Burn. 

VAITHINATHA AIYAR and anothib—• 
Dhfindanti—Appellants 
i ersus 

S. THBYAGARAJA AIYAR and anotsir — 

Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1908^, s, 92 , who 
can sue under—Prayer of scheme—Enquiry as to prop- 
erties belonging to charity—Hindu Law—Descendants 
of founder of charity, right of , to sue or nominate trus- 
tees - Interest, question of, how determined—Trustee 
not fit to hold office—Interference by Court—Adminis¬ 
tration of charity—Denial of existence of public trust 
bona fide —Disqualification for appointment as trustee— 
Gift- Gift of income , whether gift of property-Convey¬ 
ance, forms of, in Mofassil. 


M. MV OUclb Ur 


no £ < i " 1 -SWblUIZ 

92 of the Civil Procedure Code is a Hindu and 
entitled to worship in a temple does not give him 
iuterest enough to maintain a suit under that section. 
But persons belonging to the family of the fonnder 
of a oharity have an interest in the family charity 

therefore, maintain a suit under the seotion. 
[p. 632, col. 2; p. 638, col. 1.] 

Boidyo Gauranga 8ahu v Budevi Mata , 41 Ind Can 
689; 40 M. 012; 32 M. L. I. 697; (1917) M. W. N. Ic9 
(F, B.) Ramachandra Iyer v. Parameswaran Munbu BO 
Ind, Cas. 693; 42 M. 360; 36 M. L. J. 396; 26 M L T 
304; 9 L. W. 492; (1919, M. W. N. 370 (F.B,), refold to. 

Ifie question whether a person instituting a suit 
under seotion 92 of the Code has an interest within 
the meaning of its provisions or not must be deter- 
mined upon the faots of each case bearing on the 
relation of the plaintiff to the charity with reference 
to whioh the suit is brought, [p. 032, col. 2.1 

Assuming that, under the Hindu Law, the surviving 
heir of the founder of a charity has a right to 
nominate a trustee in the absence of any provision tn 
that effect in the deed of endosment. it is a rio-ht 
the exeroi.. of which a Court is not bound to up. 
noid it, m its opinion, the person nominated as trustee 
.3 not at to hold the oSoo. The interests of a trust 
are supreme and a Court mast have regard to auoh 

mt.rests iu dealing with th. question whether The 
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persons appointed as trustees are peraonB who can 
bo properly entrusted with, the management of the 
institution, [p. 637, col 1.] 

Mahomed Ismail Arijj v. Ahmed Moolla Dairond , 85 
Ind. Caa. 30; 43 C. 1085* 14 A, L, J. 741; <1916) 1 M. 
W. N. 460; 20 C. W. N. 1118, 20 M. L. T. 110, 18 Bom. 
L. R. 611; 31 M. L. J. 290; 24 C. L. J. 198; 4 L. W. 
269; 9 Bur. L. T. 141; 8 L B. R. 517, 43 I. A. 127 
(P..C. , followed. 

When there is a gift in favour of a charity, it is 
within the competence of a Court, in a suit under 
section 92 of the Civil Procedure Code, to make a 
suitable provision for its administration in any 
scheme that is to ho framed, especially where there 
exists no euch provision already, [p. 636, col. 2.] 

The mere denial by a person of the existence of a 
public trust, if bona fide, does not by itself disqualify 
him from being appointed or retained as trustee of 
the institution, [p. 637, col. 2.] 

A gift of the income of a property without any 
limitation is a gift of the property itself, [p.636, 
col. 2.] 

Southmolton v. Attorney-General, (1854) 10 E. R. 796 
at p. 808; 5 H. L C. 1; 23 L. J. Ch. 667, 18 Jur. 435; 
101 R. R. 1 and Mannox v. Greener , <1872) 14 Eq. 456, 
27 L.T. 498, followed. 

In India the firms of conveyance are not 
strjotly observed, especially in the Mofassil. [p. 635, 
co). I.J 

Under seotion 9?, Civil Procedure Code, when a 
Court is asked to frame a scheme, one of the essential 
enquiries to be made is, what are the properties 
belonging to the charity, [p. 636, col. J.] 

Appeals against the deerees of the 
Court cf the Subordinate Judge* Kumba- 
konam, in Original Suit No. 90 of 1916, 

Mr, T. Rangachariar , for the Appellants. 

Messrs. 8. Srinivasa Aiyangar and K. Nara- 
timha Aiyangar t for the Respondents. 

JUDGMENT.—This appeal arises in a 
suit 61ed under section 92 of the Civil Pro* 
eedure Code with reference to a ehoultry and 
the properties allege 1 to be endowed for the 
usp of that ehoultry. The two plaintiffs are 
relations of the founder and^the two defendants 
allege to be the lawfully appointed trustees 
under the Will of one Snriyanarayana Aiyar, 
who, affording to the plaintiffs, was the last 
surviving trustee, of this ebarity. Sanya* 
narayana Aiyar was one of five brothers, the 
sons of one Kalyanaram* Iyer. The other 
feur brothers were Sivasubramaniyar Aiyar, 
Veokatarargi Aiyar, Swaminatba Aiyar, and 
Si vara ma Aiyar. Kaliyanarama Aiyar bad 
also several daughters, one of them baing the 
mother of .Thiyagaraja Aiyar, the 1st plaint, 
iff. Second plaintiff is the son of the adopted 
son of another daughter of Kaliyanarama 
Aiyar. One daughter of Kaliyanarama 
Aiyar named Subbuthayi Animal is still alive, 


all the sons and the other daughters having> 
died previous to the institution of the Bait. 
The first question whiob has been argued 
before us by Mr. T. Rangachariar, the learn* 
ed Vakil for the defendants, is whether^ the 
plaintiffs have an interest within the mean* 
in a of session 92 of ftbe Civil Proeedure Code 

sufficient to enable them to maintain the suit. 

# 

He relies strongly on the deoision of a Full 
Bench of this Court in Ramachanira 
Iyer v. Farameswaran Munbu (l) wbieh lays 
down that a person suing under the provisions 
of this section must have a substantial 
interest end no’; merely a remote contingent or 
hypothetical interest in the oharity in question. 
S'nce that decision a Bscch o! this Court 
have considered its effect in Appeal No. 196 
of 1918, the fao^B of which have much re* 
semblance to the facts of this ease. Whether 
the plaintiffs instituting a suit cf thil 
character have an interest within the meaning 
of section 92 or not has to be determined 
upon the facts of each ease bearing on the 
relation of the plaintiffs to the charity with 
reference to which the suit is brought. In 
this case the plaintiffs are, as stated, the 
descendants of the founder of the charity, 
The first plaintiff, on the death of Subbuthayi 
Ammal, in the absence of Kaliyanarama 
Aiyar’e Dayadees, would be entitled to 
scecced to the family properties. 

Mr. Rangacbarisr has argued that there re 
evidence to show that thare are Dayadees of 
Kaliyanarama Aiyar in existence. That 
evidence is of an extremely vagus character, 
and, in any case, it is not shown that they are 
taking any interest in the preservation of the 
charity or in any of the affairs of the family . 
generally. With respect to Subbntoayi 
Ammal also it does not appear that she 
interests herself iu the proper meiotena' ce of 
the charity. The first plaintiff resides io 
Madras but he occasionally visits Psrumandi 
village, the ancestral homo where the 
choultry is situate. The second plaintiff is a 
Pleader practising iu the Notive btate of 
Padukotta. He has several homes in Kum- 
bakonam and he often visits the ancestralfami* 
ly house. No doubt it hai been hid down that 
the mere fact that the plain! iff suing under , 
section 92, Civil Prosednr Cote is a Hindu 
and is entitled to worship ia a temple would 

(1) 50 Ind. Cm.693; 42 M. 360; 36 M. L. J.' 396 25 
M. L. T. 304; 9 L. W, 492; (1910) M. W. N. 370 (F. B ). - 
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nob give him interest enough to maintain a 
suit under section 92, Civil Procedure Code* 
In applying the analogy o! that case to this 
choultry we have to bear in mind the further 
facts that the plaintiffs belong to the family 
of the founder and that fact would naturally 
give them an interest in the family oharity. It 
has been ruled hy a Fall Bench of this Court 
in Boidyo Q during a 8nhu v. Sudevi Mata (2) 
that the heirs of the founder have considerable 
interest in the maintenaoe of the charity, and 
the. Hindu Law gives them the right to 
nominate trustees in the case of a vacancy 
and in the absence of any provision in the 
deed of endowment for the appointment of 
trustees. Io our opinion* therefore, the Fall 
Bench decision of this Court above referred 
to doeBuot preclude us from holding that the 
plaintiffs, having regard to the facts proved in 
the case, have an interest within the meaning 
of section 92, Civil Procedure Code, sufficient 
to enable them to maintain the suit. 

The next question argued by Mr. Ranga- 
obafiar is of a still more general character, 
namely, that this choultry is not a public 
trust, but is nothing more than a private 
guest bouse built by Kaliyanarama Aiyar, and 
to a suit in reepeot of it, therefore, the provi¬ 
sions of Bestion 92, Civil Procedure Code, have 
no application. The appellant’s contention 
is that a publie trust of this sharacter was 
created later on by the provisions of the Will 
of Suri Aiyar already referred to, and that 
until then it was private property of the 
family or at the most a private trust which 
the members of the family were entitled to 
pal an end to in certain contingencies. At 
all events it is said there was no dedication 
to public uses except under the Will of Suri 
Aiyar. 

The queition really depends upon the 
inference to be drawn from the evidence in 
the case, mainly the documentary evidence 
ranging from 18d4, as there was no deed 
exeoated by the founder with reference to 
Ibis choultry when he bailt it. Some ques¬ 
tion is .raised as to who the actual founder 
was, whether the choultry was bail! 
by ■ Kaliyanarama Aiyar or by hie 
father, Rajappa Iyer. But the plaintiffs in 
their plaint state that it was constructed by 


'2) 41 Ind. Caa. fiSO; 40 M. 012; 32 M. L. J. 697> 
(1917; M. W. N. 429 (F. B,), 


Kaliyanarama Aiyar. We . think that we 
onght to proceed on that basis, though there 
is evidence, even of witnesses on 
the aide of the defendants, to show that the 
choultry was sometime known as Bajappa 
Iyer’s, The earliest document is of 1854, a 
de*d of partition between the five brothers, 
Exhibit A. The document speaki of this 
choultry as “Pernraan'ly Chatram which is 
the Dhatmam and which is being conducted 
in the family from the beginning and it 
mentions the Fanjah and PaDjah and lands 
of other description which are attached to the 
Obatram of which some are in the Peru- 
mandi village, some in Alankurichio and some 
in Thennalur village. These are the laids 
which form the properties mentioned in the 
plaint B schedule, Items Nos, 1 to 17. Ohat- 
ram itself and the lands surrounding it form 
the A schedule. Then it is provided that the 
five brothers shall manage the Obatram 
according to the order of seniority. TLe 
document speaks of these properties being 
given to the Obatram. It is important to 
note this fact that income yielding properties 
were attached to this Chatram and were eet 
apart for its maintenance, and the brothers 
while partitioning the family properties did 
Dot think of dividing the Ohatram properties. 
If it was merely a private guest house as 
argaed on behalf of the appellants one would 
not expect any properties being set apart for 
its maintenance, cor would there have been a 
provision for its maintenance by each member 
of the family in turn. It was pointed out 
that there was no provision made for the 
appointment of trustees after the death of 
the five brothers Bat that cannot make any 
difference. When we find that income 
yielding properties are set apart for the 
maintenance of the Ohatram it might well 
have been within the contemplation of the 
brothers either that they would later on 
make a farther provision with respect to its 
management or that its management 
should be carried on by the succeeding 
members of the family in succession 
to themselves. The next 1 document 
of importance is the Will of Swaminatba 
Iyer, Exhibit C. The construction of this 
Will is one of the quastions for decision in the 
appeal, which we shall deal with later 
on. It ia sufficient to mention here fchai by 
this Will the executors appointed therein are 
directed to feed poor people “in cur family 
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choultry in Perumandi now under the manage* 
ment of K. Venkatranga Aiyar.” That is 
not the sort of provision wbish would have 
been made if this Chatram were the private 
property of the original undivided family. 
Tbe burden of the mainfcenanoe of the 
Chatram would in sash oases fall on the 
surviving descendant of Kaliyanarama Aiyar. 
The Will of Swaminatha Aiyar clearly in* 
plies eonsaiousness on his part that the 
Chatram is a public trust areated by the 
ancestor of the family. Very scon afterward*. 
t.e«, in 1892, a deed of surrender, Exhibit B, 
was executed by Sivasabrabmania Aiyar in 
wbiah he says: “as I have already left the 
Chatram belonging to our family and situated 
in Agara Perumandi village and the f'anjah 
and Punjah lands, ets., all matter* belonging 
to it to tbe management of Venkatranga 
Iyer because of my inability to manage the 
same.” In another plase he speaks of 
Nanjah and Panjah lands ‘ belonging to the 
said Chatram.” We may mention here that 
mush stress was laid by Mr. Rangashariar 
on the UB6 of the phrase “Chatram belonging 
to our family or 'family Chatram’ and similar 
pharaees of that sharacter used in this and 
other dosoments. But, in our opinion, sash 
expressions do nob suggest any ioferense 
against the existence i f publis treat with 
reepect to this Chatram ; all that they mean 
is that it was founded and miintaioei by the 
family. Then there is tbe Will of Venkat* 
raDga Aiyar executed in 18:4, Exhibit H 
and by that Will a sontingeot interest is 
given in his properties to tbe Chatram and 
provision is made for tha administration of 
the shoultry and its properties by the Govern 
inert in cise tbe contingency happens, and 
it describes the ohoulfcry in so many words as 
a sharity thoultiy built by the ancestors of 
the testator. No explanation bas been sag* 
gested as to why this shoultry should have 
been described as aharity sboaltry and why 
its maintenanse and of the properties attached 
to it should have been provided for if it was 
not a public trust. It could not be suggested 
that Venkatranga Aiyar would have thought 
of dealing with this shoultry as a publio 
•baritable trust if, as a matter of fact, it was 
a private property in whiab other members of 
the family were ben»finally interested, nor 
would be have entrusted tbe management to 
the Government in osr'ain events if it was 
not a public trust.” Suri Aiyar wa3 the last 


{.1994 

survivor of the five brothers. He was a 
District Maneif and afterwards Subordinate 
Judge. He died after retirement from 
service in 1913. As already mentioned, 
tbe appellants’ case is that it was Suri Aiyar 
who for the first time creatad a publio 
•haritable trust of this choultry and of the 
properties bslongiog to it. The Will, how¬ 
ever, shows that he did not want to change 
the sharacter of this choultry ; on the 
other hand, what he intended was to 
keep up its original character and to endow 
it with some more properties of his own. He 
speaks of the choultry as his family shoultry 
and of the building and landed properties as 
belonging to it. It was pointed out that he 
states that they were in his possesmn and 
enjoyment. That does not neosssarily mean 
that they were in his possession and enjoy¬ 
ment as a benefisial owner but he only means 
that he was in management of them, as he 
makes it slear in other parts of tbe Will, For 
instance in paragraph 11 he provides for the 
management of the shoultry and of the 
entire properties attached thereto. There is 
another document, Exhibit D, which is a deed 
of relinquishment exesuted by Sivaenbra- 
mania >yer in 1892 in favour of Suri Iyer. 
There he speaks of the trusteeship of the 
Dbarma Chatram fomd d by forefathers and 
gives up all claims with respect thereto for 
the consideration of ar annuity of ds 2} to 
be paid by Sari Aiyar, Mr. Rangashariar 
objested to tbe admission of this droument 
on the ground that only a registration sopy 
was prodused and that it was not duly prov¬ 
ed. Ao such objection was taken in ihe 
lower Court and even in the grounds of 
appeal before ns. AH that is staged is that 
the lower Court did not sonstrue the dosu- 
ment properly. Then it was argued that 
this deed of agreement suggests that Siva- 
subramania Aiyar laid claim to the Chatram 
and its properties. With respect to this it has 
to be borne in mind that Sivasubramania 
Aiyar managed to get rid of the anoestral 
properties that fell to his share at rather an 
early date, and that he was depending more 
or less upon the oharities or Suri Aiyar. it 
is evident that this man was trying to get 
whatever be o mid g*t fro n Sari Aiyar, It 
would seem that Suri Aiyar ia older to save 
himself further worry or trouble agreed to 
give him a small stipend and obtain from him 
a deed of relinqaishment in bis favour. On 
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the other hand, the recital to whieh we have 
referred shows that the choultry was regard¬ 
ed as a charitable invitation. All these 
documents, therefore, to which all or some of 
the members were parties strongly support 
the ca9e of the plaintiffs that the choultry 
with proparties attached to it is a charitable 
trust. 

Mr. Rangaohariar has relied upon a 
number of lease deeds and muchilikas in 
which the properties in dispute are described 
as ancestral property and enjoyed by the 
executants of the deed, that is, by one of the 
five brothers who at the time was in manage¬ 
ment of this choaltry. Bat we do not think 
that any valuable inference can be drawn 
from these documents. No doubt the correct 
thing for a trustee of a choaltry demising the 
charity properties is to describe the prop¬ 
erties as belonging to the charity and to 
state that he was making the demise in his 
character as trustee. In this country the 
forms oflconveyanoe are not strictly observed, 
especially in the districts and we should not 
be justified in attaching any importance to 
casual expressions in documents like Exhibits 
II series, VI series, V series and VIII 
series. Special reference was made to the 
Inam title deed with respect to some lands in 
Thirumallur village, Exhibit IX. We are 
asked to draw an inference in the defendant’s 
favonr from the absence of any description 
in the title deed as to the giantee keiog a 
trustee of the chooltry. But we do not tLiok 
that this is a matter of any importance as the 
description stands on the same footing, as that 
in the lease deeds. Moch reliance was placed 
on the fact that in 18 7 8 some land in Then- 
nur village was usufrnctuarily mortgaged. 
But tben, as pointed out by the Subordinate 
Jadge, it has been redeemed and included 
even in Suri Aiyar’c Will as property belong¬ 
ing to the choultry. 

The other piece of evidence on which the 
appellants place much reliance is with refer, 
cnee to the exchange of a pices of vacant land 
in Exhibit III A and inoluded in schedule A. 
The superstructure on the land was subse¬ 
quently made a gift of to another neis-n and 
purchased by Suri Aiyar under Eih.bit III. 
In this very document it is stated that the 
saperstraoture and the building belonged to 
the Dharma Ohatram. The documentary evi¬ 
dence on the whole ia strongly in support of 


the finding of the Subordinate Jndge that 
the choultry was a oharitab’e public trast. 

As regards the evidence of the aotnal use 
of this choultry, there can be no doubt the 
wayfarers were used to be accommodated 
there and that the Brahmins also were fed 
in the choultry. Even one of the defence 
witnesses, D. W. No. 5, an old man whom 
the Judge has believed on this point, speaks 
of the Brahmins being fed in the choultry 
and wayfarers being lodged there. No 
doubt there is evidence to show that Snri 
Aiyar, the last trustee, did not think that 
the feeding of Brahmins was very much of a 
charitable act, though be himself provided 
for the feeding of Brahmins by his 
own Will, It was also pointed out by 
the learned Vakil for the appellants that 
Suri Aiyar sometimes when visiting the 
village put up in this choultry and that 
some family idols were kept there. These 
are small matters and cannot have mush 
significance considering that the choultry 
was managed all along by the members of 
the family. We, therefore, agree with the 
finding of the Subordinate Judge that this 
choultry was a public trust from the very 
beginning and, therefore, the suit with ref psot 
to it and ite properties is maintainable under 
section 92, Civil Procedars Code. 

The next question argaed was whether 
the properties in A and B schedules form 
part of the endowment. It appears that one 
of those properties was sold long ago and 
Mr. Rangachariar wanted to addaoe in this 
Court as evidence a document purporting to 
bs the deed of sale with reference to the 
transaction. The defendants bad not taken 
the trouble of 6ndirg out the doonmenfc and 
producing it in the lower Court. That 
property is cot claimed in this suit and there 
is no evidence to show the circumstancss iu 
which the property came to be sold. It 
might be, a» suggested by the Subordinate 
Judge, that it was sold for purposes binding 
on the Ohatram. We have already dealt 
with the question relating to the lands whioh 
are the subject matter of Exhibits III and 
III-A and of usufractuary mortgage, Ex¬ 
hibit II. We agree in the conclusions of the 
Subordinate Judge that the properties in 
A and B schedules attached to the plaint 
form part of the endowment of thia 
choultry. A3 regards schedules 0 to i 1 
some properties have been alienated am) tho 
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alienees are not parties to this suit. So far 
ae those properties are concerned, as pointed 
oat by the Subordinate Judge, any finding 
in this suit cannot bind the alienees. This 
question is dealt with by him under the 
11th issue. We agree with the Subordinate 
Judge that it will be open to the trustees 
appointed under the scheme to sue the 
alienees in respect of the alienated pro¬ 
perties. 

As regards the construction of Exhibit 0, 
tbe Will of Swaminatha Aiyar, the learned 
Subordinate Judge has held that the choultry 
hasaslaimto 7/9tb of the properties. It 
was contended by Mr. Ringaobamr that 
we are not entitled in this suit to go into the 
question of the onstrastion of Swaminatha 
Aiyat’d Will. Rat we aeoept the contention 
of Mr. K. Srinivasa Aiyangar that under 
section 92, Oivil Procedure Code, when we are 
asked to frame a ssheme one of tbe essential 
enquiries to be made is what are the prop 
erties belonging to the oharity. We are 
not directly concerned in this suit with tbe 
administration of the Will of Swaminatha 
Aiyar, But as the daferdints who are in 
possession of the choultry and its properties 
deny that the choultry is entitled to any 
benefits under the provisions of Exhibit 0 

as claimed by the plaintiff, it is open to us 

\ 

to go into the qaestion. It w*s suggested 
that the gift in favoar of the choultry is not 
to take effect until the executors epooinfced 
by the Will have paid the debte. The Will 
was in 18S1. There is not an i jta of evidence 
that any debts of Swaminatha Aiyar remain 
undischarged. The exeoators appointed 
under tha Will are dead and we think we 
may safe'y conclude that there are not debts 
left to be paid and that tbe contingency upon 
which the charity was to get )/3rd of the 
income has arisen. 

As regards 2/3rds of the income of the 
properties given to the wife which the Will 
directs to ba utilised for Dharmvm on her 
death, it is argued that th9 reference there 
is not to this choultry but to charity gener- 
ally. The learned Subordinate Judge has 
held that the word ‘Dharmam’ refers to this 
choultry and we think be is right in that 
construction. In vie w of the Will the choultry 
b^comts entitle! under Exhibit 0 to 7/9chs 
cf the income of thi properties. 

It is next argued that we must hold that 
there was a special endowment or Kittahi, 


as it is called, created by Swaminatha 
Aiyar, and sash a special eudowmout should 
not be mixed up with the properties origi* 
nally dedicated to the choultry. No doubt 
the provisions of Swaminatha Aiyar *a Will are 
to be carried out by the executors, Venkata- 
ranga Aiyar and Suryanarayana Aiyer. 
Both of them are. however, dead. If there 
is a gift, as we hold there is, in favoar of 
this charity it is within the competence of 
tbe Court in thie suit to make a suitable 
provision for its administration in any scheme 
that is to be framed, especially as there is 
no provision in tbe Will for the administra¬ 
tion of these properties after the death of 
V enkataranga Aiyer and Suryanarayau Iyer. 

It was farther argued that the gift of the 
income from the properties devised under 
Exhibit C does not amount to a gift of the 
properties themselves but only creates a 
charge in favour of the choultry. We do 
not think, however, that this is a sound pro 
position. The gift of the incoms of a prpp- 
erty without ar y limitation is a g'ffc of the 
property itcelf. See Southmolton v Attorney 
General ( 0, also Mannoaj v. Greener (4). 

The last important question to ba deter¬ 
mined relates to the effect of Sari Aiyar’c 
Will, It is contended on behalf of the appel¬ 
lants that Suri Aiyar, being a descendant 
of the founder of this charity, KalydBarama 
Aiyar, as last trustee was entitled to appoint 
the first and second defendants and also one 
Jaya Krishnachari as trustees. Two issues 
were raised with reference to this question. 
One was whether Suri Aiyar was competent 
to make the appointment and, if so, whether 
the appointment was bona Hie. And the 
15th issue raise! the question that if the 
defendants were appointed they should be 
removed frem office. The learne! Subor- 
dinate Judge has held that the appointment- 
of these two persons was not bona file and 
has also found facts which show that these 
persons oaDnot properly ba trustees of these* 
properties He s*ys that Suri Aiyar did not 
believe in the utility of feedtag Brahmins in 
tbe choultry, that his conduit also shows 
that he was not really interested in maintain¬ 
ing the choultry bat that he was more 

(3) (1964) 10 E. R. 798 at p. 80S, 5 R, \ 0. 1, 23 L. 
J. Oh. 587: • 8 Jnr. 435, 10 1 R. R. I. 

(4) (I J72ji 14 Eq. 450; 27 L. T. 40S. 
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interested in providing for a woman whom 
be sails bis foster daughter, namely, Racga- 
thammal, that the first and second defendants 
are brothers aod hangers-on of Suri Aiyar, 
and that tbe 1st defendant who worked for 
him as a sort of gumasiah acquired a great 
deal of unwholesome irflaenoe over him, and 
that Snri Aiyar put these properties in their 
oharge not eo much for tbe benefit of tbe 
•harity as for their personal benefit and for 
tbe benefit of Rangathammal. We shall 
assume that Suti Aiyar as the surviving 
descendant of tbe founder was entitled under 
the Hindu Law to nominate trustees and to 
make provisions for tbe management of the 
trust. But it is a right tbe exercise of 
which the Court is not bound to uphold if, in 
its opinion, tbe person ncmirated by tbe 
founder’s heir as trustee is not fit to hold 
the office. As laid down by tbe Privy Council 
in the well-known cesa fiom Rangoon, 
Mahomed hmaxl A'iff v. Ahmed Mcolla 
Dewood (5), the interests of the trust are 
supreme and the Court must have regard to 
such interest in dealing with the question 
whether the perrons appointed aB trustees 
are persons who can be properly entrusted 
with tbe management of the institution. 
These two persons, the first and second defend¬ 
ants, are absolute strangers to the family, 
though they alleged certain relationship to 
the family which allegation is found to be 
false. The first defendant is not a man of 
any means, and tbe learned Subordinate 
Judge who tried the suit is not satibfied that 
the recond defendant’s career was not 
Buch as to inspire confidence. Besides, as 
pointed out by Mr. K. Srinivasa Aiyengar, 
tbe defendants have persistently contended that 
tbe cboultry was not a public foundation at 
all and that the property claimed as public 
truBt was tbe private property of the family. 
The Subordinate Judge has found that the 
fist defendant aided and abetted Suri Aiyar 
in his violations of the trust. The first de¬ 
fendant certainly must have known that the 
choultry was a public obaritable trust. He 
must have known that the travellers need to 
be accommodated there, that Brahmins need 
to be fed there and that it was regarded by 

(5) 36 Ind. Cas. 30; 43 C. 1085; 14 A. L. J. 741; 
(1916; 1 M. W. N. 460;20 C. W, N. I lift; 20 M L. T. 
110; 18 Bom. L. R. 6U; 31 M. L. J. 290; 24 C. L. J. 
198; 4 L. W. 289; 9 Bur, h. T. 141j 8 L. B. R. 617; 43 
J. A. 127 IP. C.). 
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the family including his master, Suri Aiyar, 
as a obaritable trust and not as the private 
property of the family. This Court bai no 
doubt held that tbe mere denial of the exist¬ 
ence of a public trust, if bona hie, does not 
by itself disqualify tbe man from being 
appointed or retained as trustee of the in* 
stitution. We are convinced, as was tbe 
learned Subordinate Judge, that this is not 
such a case and that nnder the circumstances 
the appointment of defendants Nos, 1 and 2 
as trustees should not he upheld and they 
should be removed from the trusteeship 
of this foundation. The third trustee, 
Jaya Kriihnamachari, is dead. It will, 
theref re, be open to the lower Court in 
framing the scheme to appoint proper trustees 
lor the institution. 

Mr. Rangachariar argued that seme prop¬ 
erties mentioned in F schedule which were 
disposed of by Suri Aiyar by his Will did 
not in fact belong to him, some of them 
being properties belonging to 6ome temple 
at Nagarkudi, some of them being service 
Maniams and that they were in the posses¬ 
sion of Suri Iyer on behalf of tbe temples 
and the service-holders. These properties are 
mentioned in paragraphs y and 9 (a) of the 
written statement and there is no finding of 
the Subordinate Judge with respect to 
them. 

Items Nos. 172 to 179 were purchased by Suri 
Jyer io execution of a decree for rent obtain¬ 
ed by himself in 1912 and portions of Items 
Nos. 91 and 92 olaimed in the written state¬ 
ment and the whole of Item No. 170 were 
similarly purchased by him in 1903 in execu¬ 
tion of another decree. Mr. Ganapathi Aiyar 
for the defendant claimed these properties 
as belonging to Suri Aiyar by right of bis 
purchase. These items belong to Nagarkudi 
village and the case of the plaintiffs was set 
out in their plaint that the Nagarkudi village 
belonged to Swaminatba Aiyar and was 
disposed of by him in bis Will and under 
that Will, as we have held, the choultry 
became entitled to 7/jfch property. There is 
no evidence to show that Suri Aiyer was in 
possession of these items before Swaminatba 
Aiyer’s death. Presumably he was in 
possession as an executor under Swaminatha 
Aiyer’s Will. It is argued that he might 
have purchased the properties from his own 
funds, but then it must be borne in mind i hat 
he mixed up the trust propsrfcy with his owq 
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and alienated a number of trust properties 
referred to in C, D and E schedules. The 
defendants did not produce account? which, 
if their case was true, would have shown 
whether the properties were purchased by 
Sari Aiyar with his own money or with the 
moneys belonging to the trust for the choultry. 
Under these circumstances we must hold 
that these items belonged to the chonltry. 

As regards Item No. 171, tailed Illuppai Tope 
of which Suri Aiyer was in management on 
behalf of a certain temple failed Kailaea- 
natha Swami temple and a Manyam belonging 
to the same temple and another temple of 
Varadaraja Perumal, i.e., Items Noe. 189 and 
183, Suri Aiyar was apparenlly in possession 
of these properties as Mirat idar of the village. 
It is contended by the learned Vakil fcr the 
plaintiff that as the choultry owns consider- 
able lands in Nagarkudi village the trustees 
whoever may ba appointed for the •honltry 
should have the management of these items 
as Mirasidar, but we cannot accept this 
•ontention as there must be other Mirasidars: 
it is the entire body of Mirasidars who could 
make anaugement for the management of 
these properties as they may choose. It may 
be open to them to make over charge of 
these items to the trastees of this choultry if 
they so choose. But we cannot hold that the 
trustees would be entitled as of right to have 
possession and minagemeDtof these properties. 
Seventeen Kulis of Item No. 8, 21 Kulis 
of Item No 19 and the whole of Items Nos. 24 
to 26 belonged to Sellafcbammal, the widow of 
Swaminatba Iyer. Suri Aiyar would be the 
reversionary heir of Sellathammal and there 
is really no evidence upon which we would 
be justified in holding that these items 
belong to the Chatram. The Manyams 
claimed by the defendant—service Maniyam’s, 
barber’s, washerman’s, carpenter’s and watch. 

man’s are Items No§. 43, 60, 78 and 84. The 
Mirasidars of the village would be entitled 
to the management of these Maniyams for 
the reasons already given in respect of Items 
Nos. 171,180 to 183. We cannot hold that the 
trustees of the choultry would, as a matter of 
right, be entitled to possession of these 
Maniyams. I he result is that Items Nos. 171, 
lbO to 183,17 Kalis of Item No. 8, 21 Kalis 
of Item No. 19, Items Nos, 24 to 26, and 
Items Nos. 43, 50 and 84 mentioned in 
schedule to the written statement at page 

J will be excluded from the decree. 


In all other rssoscte, the lower Court’s 
decree is confirmed and the appeal 
dismissed with costs, the costs to be paid by 
the defendants personally, as we do not think 
that this is a proper oa*e in which the costs 
of the appellant should conn out of the 
trust estate. 

Mr. K. Srinivasa lyangar has aeksd for 
special Vakil’s fee but we cinnot say that 
the appeal involved any points of spec ; al 
difficulty. The usual fee will be allowed. 

Appeal No. 330 of 1918 will be dismissed 

but as aooounts will have to ba taken, there 
must be a direction that the defendants do 
render accounts of the properties from the 
date of the death of Sari Aiyar. The Subor¬ 
dinate Judge will expedite the appointment 
of trustees, as there are properties in the 
hands of the al'enees and it is apprehend¬ 
ed that some suits might be barred if there 
be any farther delay. The c:sts of both 
parties in this appeal will come ou« of the 
estate. 
m. c r. 

I. D. 

Decree tatted, 


PATNA HIGH COURT. 

Appeal prom Appillati Order No. 245 

of 1921. 

J hd0 13, 1922, 

Present :—Mr. Justice Oootts and Mr. 

Justice Das. 

KAMAL NAIN SINGH— Judgment-Debtor 

—Appellant 

versus 

Maharaja Bahadur KESHO PRASAD 

SINGH —Dkokke-Holder—Respondent, 

Civil Procedure Code (Act V of 190-V, 0. XXI, r. 90 
—Execution of decree—Previous application against 
one judgme nf -debtor dismissed—Subsequent application 
against all judgmenUdebors , whether in continuation — 
Application for possession by purchaser , not step-in-aid 
of execution—Limitation Act (IX of 1908^, Sch.I, Arts, 
181,182. 

Where a previous application for execution has 
been dismissed because of a successful application 
made under O. XXI, r. 90 of tho Civil Procedure 
Code, a subsequent application for oxeoution is an 
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appUeation in continuation of the previous applica. 
tion. flut where an application has been made 
against one of se veral judgment-debtors and has been 
dismissed for this reason, a subsequent application 
made against all the judgment-debtors cannot be 
treated as an application in continuation of the 
previous application [p. 640, col 1.] 

An application for possession made bv a decree, 
bolder anction-purchaser after the confirmation of 
sale, is not a step-in-aid of execution, iuasmuch as 
as soon as a sale is confirmed, the property vests in the 
purchaser and any further step which it may be 
necessary for him to take in order to secure posses- 
sion is not a step taken by a decree-holder, even 
it He happens to be the auction-purchaser but is an 
application by the auction-purchaser as such and has, 
consequently, nothing to do with the execution of the 
decree, [p 640, col 2.] 

Abdul Gam v. Raja Ram, 35 Ind. Cas. 468 ; I 

V. h. J 232; 20 0. W. N. 829; 3 P. L, W. 62 (F. B ), 
referred to. , 

Sariatoolla Molla v. Raj Kumar Roy, 27 C. 709; 4 C. 
W N. 6S!; 14 Ind. Dec. -K.sl 466, Moti Lai v. 
Makund Smgh, 19 A. 477: A. W. N. (1897. 117: 9 Ind. 
Deo in s.i 3C8, Bhagwati v. Banwari Lai , I Ind. Cas. 
416; 31 A 82; 5 M. L. T. 185; 6 A. L. J. 71 and Babu 
Ram v. Pea re y Lai, 50 Ind. Cas. 143; 17 A L. J, 496; 
41 A. 479, dissented from 

Appeal from a decision of the District 
Judge, Shababad, 

Messrs. 8. 0 . Mitter and W. 0. Roy, for the 
Appellant. 

Mr, N t Singh, for the Respondent. 

* 9 • 

JUDGMENT. 

Couttb, J.—This appeal arises oat of an 
application for execution. Maharaja Baha¬ 
dur Kesho Prasad SiDgh obtained a rent 
detree against one Ram Khelawan Singh 
on 29th October 19 1 4. After the deoree had 
been obtained Ram Khelawan died and on 
7th April 1916 the decree holder took out 
execution against his three sons, Dwarika 
Singh, Kamal Nain SiDgh and Mnrli Singh. 
In the execution petition Kamal Nam Singh 
was described as a major aLd Morli SiDgh 
as a minor under the guardianship of his 
eldest brother Dwarika Singh. The prop¬ 
erties of the three brothers were sold on 
31st October 1916 and pnrthased by the 
deoree holder, and on 5th December 1916 the 
sale was- confirmed. On 7th September 
1918 an application to set aside the sale was 
made by the three brothers on the ground 
that Kamal Nain Singh was a minor at the 
date of the sale and that ilarli Singh 
was not properly represented by his brother 
Dwarika Singh, Tho application was 
BUtiessfal and ou 1th February 1920 tho salo 




was st»fc aside. On 9th October 1920 the 
decree-holder filed the application for exean- 
tion with which we are now coocerned. The 
execution was against Kamal Nain Singh, 
who was by this time admittelly major* 
Dwarika Singh, and Mnrli Siogh minor 
represented by Dwarika SiDgh. Kamal Nain 
filed an objection on the ground that the 
application for execution was barred by 
limitation inasmuch as the first application 
made on the 7th April 1916 was not an 
application in accordance with law. The 
Executing Court overruled the objection find- 
iDg that the application made on 9th Ortober 
1920 was an appliaation in continuation of 
the first application of 7th April 1916, that 
Art. 181 of the Limitation Act applied 
and limitation accordingly ran from the date 
on wbijh the sale wes set aside, namely, the 
4th February 1920, Against this decision 
the decree-holder appealed to the District 
Judge who has held that the application with 
which we are dow concerned is an applioa* 
tion iD contir nation of the previous appliia- 
tion. He has, however, found that Art. 
181 of the Limitation Aot does not apply but 
that although Art. 182 applies limitation 
rnrs from the date on which the decree- 
holder applied for delivery of possession, as 
this wes the last step taken in aid of 
execution and as this application was made 
on the 5th February 1 918 the present 
application is not barred. The judgment- 
debtor has again appealed to this Court. 

It is admitted by the learned Vakil for the 
appellant that if the present application is 
an application in continuation of the 6rst 
application for execution limitation will run 
from ttie date of setting aside the sale and 
consequently, the present application is within 
time. But he contends first that the present 
application cannot be treated as an appli. 
cation in continuation of the first appli.at.OD* 
and, secondly, that if tnis is so, the present 
application is barred because au application 
for delivery of possession is not a step-in- 
aid of exeention and that limitation must 
run at latest from the date of the confirma- 
tion^of the sale, namely, the 5th December 

With regard to the first po i otf in 
opinion, the preset application for execution 
cannot be treated as an application made 
in continuation of the first appWtbn. r t 
has been held that where a previous appjj. 
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cation for execution has bsen dismissed 
beaaase of a sucseeefnl application made 
nnder 0. XXI, r. PO, a subsequent appliiation 
for exeantion is an application in continuation 
of the previous application; bat I aan find 
no ease in whiab, where an application has 
been made against one of several judgment- 
debtors and has been dimisred for this 
reasoD, a subsequent appliiation made against 
the whole of the jodgment’debtors has been 
treated as an appliiation in lontinuation of 
the previous application. It seems to me 
that in the present ease the first appliiation 
for execution was ab initio a bad application 
and, consequently, fcbe subsequent appliiation 
•annotbe an application made in lontinnation, 

I now some to the second point and the 
Foie question here is whether an appliiation 
for pcseeseion after confirmation of sale made 
by a decr6e*holderaucfcion*purchaser is a step- 
in aid of exeiution. There is much diver* 
genie of opinion in the different High Courts 
ou this point. In Caloatta in the oases in 
wbiih the question directly arose it has 
been deiided that luih an appliiation is a 
step-in-aid. I may refer to the case of 
Sariatoolla Molla v. Raj Kumar Boy (1). In 
the Allahabad High Court the queftion has 
been directly considered in three oases, Moti 
Lai v. Makund Singh (2), Bhagicati v. Ban- 
tcari Lai (3) and the latest decision in the 
ease of Bobu Ram v. learty Lai (4). In the 
case of Moti Lai v, Mahund Singh (2) it was 
held that enoh an application was a step in¬ 
aid. In k the case of hhagioati v. Banteari 
Lai (3), wbiih is a Full Bemh decision, three 
Judges held that it was not a step-in-aid 
and two Judges that it was. But in the 
•ase of Babu Ram v. Beany Lai (4) it has 
been held by a Division Bemh cf the 
AUaLabad High Court that the question was 
cot definitely before the Fall Bemh in the 
ease of Bhaguati v. Bantcari Lai (3) and 
they have confirmed the decision arrived at 
in the iase of Moti Lai v. Makund Singh (2). 
In Bonbay and Madras the decisions appear 
to be that euoh an appliiation is a step in* 
aid. So far as this Court is aonierned, the 
point has never definitely been decided but 

(1) 27 C. 7C9; 4 C. W. N. 681; 14 Iud. Dec. (n. 3 .) 
46ft. 

(2) 19 A. 477} A. W. N. (1897) 117; 9 Ind. Dec. 
(N. h.) 308. 

13 ) 1 lnd. Cas. 416; 31 A. 82; 5 M. h. T. 185; 6 A. 
1. J. 71. 

CO Ind. Cas. 143; 17 A. L. J. 496, 41 A. 479. 


OASflSi [1M2 

the principle was considered in the sasa of 
Abdul Qani v. Raja Rim (5), a Fall 
Bemh deiision of this Court, and if wa 
accept the primiple of that decision, there 
•an be no doubt that such an appliiation is 
not a step in-aid of exeiution. The question 
in that cise was whether an appeal lay 
from an order under 0. XXI, r. 95, Civil Pro¬ 
cedure Code when the decree-holder was the 
auction purchaser, and, in that case, following 

the majority of decisions in the Calcutta 

• 

High Court, this Court has held that an 
appeal doe? not lie. The reason for thi£ is 
that the question is either one not relating 
to the exeoation, discharge or satisfaction of 
the deoree or because it is not a question 
arising between the judgment-debtor and the 
decree>holder as amh but between the 
judgment debtor and the auction purchaser 
as such. If we apply this prinoiple to the 
question of whether an appliiation male by 
a decree-holder auction-purchaser for delivery 
of possession is a step-in-aid of execution 
the answer must, in my opinion, certainly 
be in the negative and this is exactly what 
we would except frcm the wording of the rule 
itself. Order XXf, rule 95, applies to an 
appliiation made by the purchaser and au 
application made by the purchaser cannot, 
in my opinion, possibly be read as an appli* 
cation by a decree-holder to take some step- 
in-aid of execution, whether the purchaser 
•be the decree-holder or an outsider. As 
soon as the sale is confirmed, the property 
vests in the purchaser and any further step 
which it may be necessary for him 
to take in order to assure possession is 
not a step taken by a decree holder even 
if be happens to be the auction purchaser 
but ie an appliiation by the auction-pareb&eer 
as such and has consequently nothing to do 
with the exeoation of the decree, I have 
not specifically referred to the oases . in the 
Calcutta High Court beoauee they have all 
been referred to in the Full Beneh decision 
of this Court in the case of Abdul Qani 
v, Raja Ram (5). 

For the reasons I have given I would 
aside the order of the learned District Judge 
and that of the Subordinate Judge and 
would deoree this appeal with coetv. 

Das, J.—I agree. 

s. 3* Appeal decreed , 

(5) 36 Ind. Cas. 468; IP. L. J. 232; 20 C. W< N. 
829; 3P. L. W.621F.B.). 
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Appeal from Appillite Dicrei No. 826 

op 1920. 

July 3 1922, 

Pretent :—Mr Justice Adami. 

KUNJ L a L— Plaintiff— Appellant 

versus 

KANHAI MAHTO- -Defendant 
—Respondent. 

Adverse possession — Mortgage, simple —Possession, 
adverse , against mortgagor, uhen adverse against 
mortgagee , 

v hen after a simple mortgage has been granted, 
a third person oommences to acquire title by adverse 
possession against the mortgagor, the period of 
adverse possession against the mortgagor cannot 
operate against the mortgagee while he is not entitl¬ 
ed , to possession. Adverse possession operates 
against the mortgagee only when the mortgagee is 
entitled to possession and time runs against him 
from the date when he is entitled to enter upon the 
land, [p 642, cols 1 & 2 ] 

Karan Singh v. Bakar Alt Khan, 9 I, A. 9P; 6 A. 1; 
4 Sar. P. 0. J. 383, 2 Tnd. Deo. In. s.‘ 1044 (P. C.), 
Yiyapuri v. Sonamma Boi Ammani, 31 Tnd. Cas. 412, 
39 M. 811, 9 M. L. J. 645- 2 L. W, 1080; flfll51 M. 
W N 927: 18 M. L. T. 43«, Priya Sakhi Debt v. 
Bireshwar Samanta, 37 Jnd. Cas 277, 21 C. W. N. 177; 
44 C. 426* 27 C. L. J 212, referred to. 

But in the case of grant of a mortgage by a person 
previously dispossessed the adverse possession which 
had commenced to operate against the mortgagor 
would not by the grant of the mortgage be arrested 
but would operate equally against the mortgagee, [p. 
642, col. 2.] 

Nallamuttu Pillai v Betha Naicken, 23 M. 37: 9 M. 
L. J. 258* 8 Ind Dec (N. s.l 420 and Prannath Roy 
Chowdry v. Rookea Begum, 7M.I. A 323 at p. 353, 

4 W. R. P. C. 37: 1 Suth. P. C. J, 367; 1 Sar. P. C. 
J. ^92* 19 E. R. 331, referred to. 

Appeal from a decision of the Subordinate 
Judge, Mozaffarpore. 

Meiers. S. 0. Mittra and S. K. Ultra, for 
the Appellant. 

Mr. Janak Kithore , for the Respondent. 

JUDGMENT. — The land in diepnte in the 
suit giving rise to this second appeal was 
originally the kasht land of the defendant, 
hat in 1898 was sold in execution of rent 
deireesobtained by the 16 annas proprietor of 
the village, the Mohunt of Patepur. to 
Sheonandan Prasad SiDgh and Raghonandan 
Prasad Singh, who, on the 3rd January 
1899, mortgaged the land ander a simple 
mortgage-bond to the pla’ntiif In 1906 
the plaintiff obtained a deeree on his mort¬ 
gage and at the sale in execution of his 
deoree pnrehased the land, and a few days 
after delivery of possession, on the 29th 
January 1914, leased it to the Bahuara 
Opium Faitory. When the Factory sought 

41 


to take possession the defendant relisted, ani 
there was a dispute whiih fulminated in edi¬ 
tion 145, Criminal Piocedure Code proceedings 
and an order declaring the Factory to be 
in possession on 18th July 1914, After that 
the Faitory turrendered its lease to the plaint¬ 
iff, who, however, owing to the resistance 
of the defendant, was unable to get posses¬ 
sion. The plaintiff then brought this suit 
for a declaration of his title and for recovery 
of possession dating his dispossession from 
the 2nd November 1914. In the alternative 
be prayed that a fair rent might be fixed 
as payable by the defendant, and that he 
should be awarded a deeree for arrears of 
rent from 1322 to 1325 Fasli. 

The defendant pleaded that the suit was 
barred by limitation sines' the plaintiff had 
never held possession of the plaint lands. 
He denied that Rigbnnandan and Sbeonan- 
dan bad been in possession after 1 purchase 
in a sale under a deiree for rent; or that 
the plaintiff had bought the land and taken 
posits lion in execution of mortgage-decree. 
He claimed title by adverse possession. 

The Munsif in a very short jadgment, 
and for reasons whieh are quite unconvineing, 
found that the plaintiff was not entitled 
to obtain khut possession of the land, and, 
for some unexplainable reason, held that 
the plaintiff was entitled to rent from the 
defendant, as his tenant. He held that the 
defendant was not entitled to the land by 
adverse possession. 

On appeal and cross-appeal the Subordi¬ 
nate Judge held that the defendant was 
admittedly an otto pansy tenant originally 
and, if he remained in possession of the 
disputed land after the sale in execution 
of the rent-desree, he was a trespasser, and 
the plaintiff muse tome to Court within 
12 years from the date of sale under the 
rent deoree, unless he tonld prove possession 
within 12 years. He upheld the Munsif’s 
finding that the writ of delivery of posses¬ 
sion made to the plaintiff after his purthase 
in the mortgage-decree could not have any 
bearing npon the question of the defendant’s 
astnal possession, as the defendant was not 
a party to the mortgage-deoree. He held also 
that the order pasaod under sestion 145 
Criminal Procedure Code, did not necessarily 
amount to an ouster cf the defendant, and thafe 
an admission of the plaintiff in a title suit in 
J919 showed that the defendant wag jq 
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possession all along. He relied also on cer- 
lain rent receipts granted by the Mohant 
of Patepar to the defendant. He found 
that the defendant bad been in possession 
of the land since 1898 as a trespasser, and 
that hie poeiession was advene to the pre- 
deceisors-in-interest of the plaintiff and to the 
plaintiff himself for more than 12 years. 
He decided that the plaintiff's suit was time- 
barred. 

Now, it appears that the sale under the 
rent deeree was in 1898, and the mortgage 
to the plaintiff was executed in 1899, so that, 
if in spite of the sale to Raghunandan and 
Sbeonandan, the defendant remained in pos¬ 
session cf laud the commencement of his ad¬ 
verse possession as againtf tbe purchasers 
was prior to the mortgage to the plaintiff. 
The learned Subordinate Judge appears to 
be in error in thinking that, for tbe purposes 
of computing tbe duration of adverse pos¬ 
session against a mortgagee who has, under 
a simple mortgage-boDd, brought tbe prop, 
eity to sale and purchised it himself, (he 
duration of adverse pcseeision held against 
the mortgagor before the sale can be tacked 
on to the duration of adverse porseesion 
against the mortgage after his purchase in 
execution of the mortgage-decree, 

Mr. Mitter has cited tbe cases of Koran 
Singh v, Eakcr Ah Khon (1), Vtyapuri 
v, Sonamma Box Ammanx (2) and 1 riya Sal.hi 
Bebx v. Etreshwor Stmavta (8). These 
cases clearly show that when, after a sin pie 
mortgage has keen granted, a third person 
commences to acquire title by adverse 
pciceEsion against the moitgagor, tbe period 
cf adverse possession against tbe mortgagor 
car.nct operate against the mortgagee while 
he is lot entitled to pcssession. Adverse 
pcetession operates against a mortgagee only 
wb cn tbe mortgagee is entitled to posses 
sicn and time runs against him from the 
date when he is entitled to enter upon the lard. 

A careful consideration of there cases 
tbowp, however, that the decisions do not 
relate to a cate where tdverse possession 
egainst tbe mortgagor has commenced prior 
to tbe execution cf the simple mortgage 
and in faot in tbe case of Priya Sukhx Eeb{ 

(1) 9 I. A. 99; 6 A. 1> 4 Sar. P. C. J. 382; 2 Ind. 
Dec. (n b.) 1044 IP. C.). i 

(2) 81 Ind. Cae. 412; 39 M. 811; 29 31. L. J. 645; 
2 L. W. 1080; (1915) M. W. X. 927; 18 M. L. T. 486. 

18) 37 Ind. Cae. 277} 21 C. W. N. 177; 44 0. 425j 
27* C. L.J. 212. 


v. Birashteor Somanta (8), Sanderson, 0. J., 
points out that, if in the case of Karan Singh 
v. Bakar Ali Khan (l) tbe possession by tbe 
Collector previous to tbe mortgage could 
have been treated aa possession by the 
defendant who claimed adversely, the opera- 
tion of adverse possession would not have 
been affected by tbe subsequent grant of the 
mortgage security. 

Tbe case of Nallamutlu Pillax v. Belha 
Baicken (4) was distinguished on this very 
ground. Mukerjee, J., in the same case points 
out that in the case of the grant of a 
mortgage by a person previously disposses¬ 
sed “fcbe adverse pcstession which had 
commenced to operate against the mort¬ 
gagor would not, by the grant of tbe 
mortgage, be arrested, but would operate 
equally against the mortgagee, for in the 
words of Lord Kingsdown in Prannath Boy 
Ohoiedry v. EooktaBegum (5), ‘a cause of action 
is Dot prolonged by mere transfer of the title .’ tf 

If, then, tbe defendant was not in possession 
as against Sbeonandan and Raghunandan 
prior to the mortgage by them to tbe plaintiff 
in 1899, tbe period during which they were 
in possession up to 1913 or 1914, when the 
plaintiff executed his deoree and obtained 
writ for dflivery of possession, cannot be 
counted as against him in respect of adverse 
pofseseioD. 

in 1914, the Factory, tbe lessee, wai 
declared to be in possession, and, if the 
Factory was in pc session as lessee,that posses¬ 
sion would count as possession of the plaintiff. 

Both the lower Courts have failed to 
appreciate the questions to be decided in the 
cBse, and have failed to come to a distinct 
fiodirg necessary for the answer to these 
questions. It was necesiary (o find whr tber 
the defendants were in possession adve sa to 
ftaghurandan and Sbeonandan prior to tie 
mortgage. It is true that tbe learned Sob- 
ordinate Jndge has stated that the plaintiff 
admitted in a written sta^ment in a luit 
instituted in 1919 that tte defendant had 
been all along in possession, but tbe learr.ed 
Subordinate Judge’s statement is based on no 
evidence. What the plain‘iff elated in bis 
written statement was that defendant was 
in possession of the land at the time the 
written statement was ua*n op, that is to 

(4) 23 M. 37; 9 M. L. J. 258j 8 ind. Deo. (n. b.) 420. 

(5) 7 M. I. A. 323 at p. 853; 4 W. B. P. C. 37; 1 
Sufch. P. C, J, 867j 1 Bar. P. 0. J, §92; 19 B. B. 881. 
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8 ? y, i U ^bere is no statement there that 

thedefendanfc had all alohg been in possession. 

..?*!}. regard to the order under saetion 
145, Criminal Preiedare Code, a finding should 
he come to whether the Factoiy was in fact 

in possession, if susb a finding is possible on 
the evidence. 

It is alear to me that the Subordinate 

Judge has mieconaevied the points to be 

decided in the .ase, and I, therefore, set aside 

his dearee and remand (he oase for a re- 

hearing of the appeal and disposal ao.ording 
to law. 

The appeal is allowed, .osts will abide the 
result. 


. R * N * ___ Appeal allowed. 

NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Sicoxd Civil Appeal No. 285 op 1921. 

May 10, 1922. 

rnTT1 „ Pfe ^ :—Mr. ffallifax, A. J. C. 

ISHANKERRAO and others—Plaintiffs— 

Appellants 

ter tut 

MANIKRAO AND ANOTHER—DEPENDANTS_ 

Respondents. 

: Civil Procedure Code (Act V of 1908), s. 141, O. IX 
0. XXI , r. f»7 —Execution transferred to Collector — 

Power of Collector to dismiss application _ S 141 

whether applicable to execution proceedings—Execu. 
tion of decree, application for—Dismissal in default 
“Power of restoration—Attachment, flaw in-Attach, 
ment, absence of—Auction-sale, whether nullity. 

In execution proceedings transferred to him by 
a Civil Court, a Collector has power to dismiss the 
application under r. 57 of 0. XXI of the Civil Pro- 
cedure Code, and on such dismissal the attachment 
ceases, [p 644, col. l.J 

Section 141 of fcho Civil Procedure Code does not 
apply to execution proceedings, and a Court is not 
empowered thereby to restore to tbe file under 
O. IX an application in execution which has been 
dismissod in default. [p. 644 9 C ol J.J 

Thakur Prasad v. Fakir UUah, 17 A. 106- 6 M L J 
3; 22 I. A. 44; 6 Sar. P.CJ. 626; 8 Ind Dec in s ) 
803 (P.C.) and Hari Charan Ghosh v. Manmatha 
Nath Sen, 19 Ind. Cas. 683; 41 C. J; 18 C. W N 3i< 
followed. * * 

Manakji r. Surajmal , 10 Ind. Cas. 705; 7 N. L R 
32, distinguished. ’ 

. a P l °P er case > however, a Court has the 
inherent power mentioned in section 161 of the 
Civil Procedure Code to restore to the tile an 
application for execution which has been dismissed 
in default, and if the attachment has not in fact 

been removed such a restoration will revive it 
[p. 644, col 2.J 

Pel. BMi ahuK ]fl Ind - Cas 626 . 

3) A. 331j 17 C. W. N. 829; 11 A. L. J. 626 ; 18 C. L J 
9; 15 Bom. L. R. 640; 14 M. L. T. 33 ; (1913) M W V 
^ 25 M. h. J. 148; 10 0. C. 194; 40 I. A. mj. C), 


Ajant Singh v. Sundar Mall, 10 Ind. Cas. 507; 17 0. W* 
N. 862 and Sonubai Baburao v. 8hivajirao Krishnaraot 

60 Ind. Cas. 919; 45 B. 648; 23 Bom. l. B. 110 fol* 

lowed, 

An auction-sale duly held without material 
irregularity or fraud in publishing or conducting ifc 

cannot be considered a nullity merely by reason of 

a flaw in the attachment, or the absence of an attach¬ 
ment. [p. 064, col. 2.] 

Uarlal Tcwari v. Narayan, 64 Ind.. Cas. 420, Munu 
appa Naikv. Subramania Ayyan, 18 M. 437; 5 M. h. J. 
60; 6^(1 Dec, (n. s.) 664, Kishonj Mohun Roy v, 
Maho’ncd Muzaffar Uossein, 18 C. 188; 9 Ind. Deo. (n.s.) 
Mb, Kamosami Naik v. Ramasam Chttti , 30 M.255- 1 *t 
M. L. J. 201: 2 M. L. T. 167, followed. 

Appeal from a decree of the Distriol Judge, 
Nagpur, oated the 19th January 1921 in 
Civil Suit No. 13 of 1920. 

Mr. K . P , Vaidya , for the Appellants. 

Mr. V. R. Pandit, R. B., for the Respond¬ 
ents. 

JUDGMENT.—The plainfciffs-appellanta 

purchased aertain village shares belonging to 
the second defendant from another person 
who had bought them at an austion sale held 
by the Collector in execution of a deeree 

They were obstru.ted in taking possession 

by the first defendant, whose title rested on 
a deed of lease, and they have, therefore, 
claimed possession in this suit. The plea 

in defense on whieh the suit was desided in 

both the lower Courts was that the execution 

proceedings were on«e dismissed in default 

by the OcHector and his restoration of them 

to the file was without jurisdiction and did 

not restore the atlachment, after it had been 

railed by the dismissal, so that the aale 

was of property not legally under attachment 
and, therefore, void. 

It appears that when the execution , a89 
was trans erred to the Collector, on the first 
date faxed {or hearing the matter, wbi.h waa 
2-nd October 1917, he passed the following 

d r a t r T ae<,ree ; h “ 1 ^ rab sent. Heknewofthe 

date. Judgment-debtor absent thongh served 
Case be strn.k off in default and Civil Court 
informed. Laterm the same day theOolleotnr 

nl fSed i. \ D ° tber order in Ibese words • "Mr 
Ohorghade appears for the de.ree holder w^ 
is absent on aa.oont of iJlceaa. C aS9 ex " 

against judgment debtor. Teluation statl 
ment has not been sent. It be sent at n„l! 
Case for Icth November 1917.” * 0< 

Both the lower Courts •onsidered Aho 
pelves boiicd by a judgment dolio 
19th March 1918 ty J Cd,ey, T fc °“ 
U,llchand v - Crayon (1) (g 6 . d ’ ° 

(l) 51 Ind. Cas. 237. Pp8a| 
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No. 326 of 1917) which has not 
appeared in the Nagpur Law Reports but 
has been printed in an unofficial publication. 
That is to the effect that the passing of an 
order of dismissal in default by the Collector, 
though re-called on the same day and though 
known to no body in the world but the deoree- 
holder’s Pleader, in some occult way caused 
the attachment whish did in faat continue to 
rest on the property and to have exactly the 
same practical and material effect on it as it 
had before, to lose some subtle but essen¬ 
tial property of legality to such an extent 
that the sale duly held later was entirely 
void. 

The appellants seek fmt to attask the 
judgment of the lower Appellate Court by 
contending that the Collector has no power 
to dismiss execution proceedings before him 
in default, and, therefore, the dismissal was 
of no effest, so that it does not matter whe¬ 
ther the restoration was within his powers 
or not. It was not contended in the original 
memorandum of grounds of appeal that the 
order of restoration is right even if the 
Collector had power to dismiss the case in 
default', or that the illegality of the attach¬ 
ment or even the absence of an at achment 
is net such an irregularity as would vitiate 
the sale, These points were, however, taken 
in a supplementary memorandum filed at the 

hearing. 

I have sonsidered all these masters at 
•oneiderable length in a judgment delivered 
on 19th Marsh 1921, in Harlal Tewari v. 
Naroynn ( 2 ). The following is a sutoiDcfc 

statement of my conclusions:— 

({). In execution proseedings transferred 
to him by a Civil Court a Collector has 
power to dismiss the application under r. 57 of 
0. XXI of the Civil Proiedare Code, and on 
sush a dismissal the attachment ceases. 

(ii). Section 1*1 of the Civil Procedure Code 
does not apply to execution proceedings, and 
a Court is not empowered thereby to restore 
to the file under 0. IX an application in execu¬ 
tion wh ch has been dismissed in default. 

Manakji v. Surajmal (V di * fc,D , g ° ,9bed : 
Thakur Praead v. Fakir Ullah (4) and 
Bari Oharan Qhot\ v. Manmatha Hath Sen 

(5) followed. 



(2) (54 Ind. Cas. 420. 

( 3 ) 10 Ind. Cas. 706} 7 N. L. R* 32. 

(4) 17 A. 106; 6 M. L. J. 3; 22 I. A. 44; 
626; 8 Ind. Deo. (N. s.) 393 (P. C. . 

(6) 19 Ind..CftS. 083$ 41 C, li I8 0.W, 


6 |Sar. P, C. 
N. 343. 



(tit). In a proper case, however,* Cftrt let 
he inherent power mentioned in section 151 
of the Civil Procedure Code to restore to the 
file ftn apoKcatton for execution which 
has been diemipfced in default, and if the 
attachment has not in fact been removed suoh 
a restoration will revive it. 

Debt Bakhth Singh v. Habib Shah (6), 
Ajant Singh v. Siiftdar Mall (7), and 
Baburao v. Shicaitrao Krithnarao' 8), followed. 

(to). When a Bale haa been duly held, with¬ 
out material irregularity or fraud in publish¬ 
ing or condacting it, it cannot be considered 
a nullify merely by reason of a flaw in the 
attachment or the absence of an attachment, 
Muniippa Naik v. 8ubramania Ayyan (9), 
Kinhory Mohun Boy v. Mahomed tfuzaffar 
Hotsein (10), Ramatami Naik v. Ramatami 
Ohetti (11), followed. 

I have re-considered all these matters and 
can find no reason for taking any other 
view in regard to any one of them as applied 
to the present case, except possibly the appli¬ 
cability of the principle mentioned in sec¬ 
tion 151 of the Civil Procedure Code to the 
order of the Collector in this case restoring 
the execution case to the file. In Ritu 
Kuer v. Alakhdeo Narain Singh (12', it was 
held that an execution case ought not to be 
restored in that way, beiaose the refusal to 
restore it would not lead to any injustice, as 
the desree-holder in most cases would merely 
have to file a fresh application for execution 
and make a fresh attachment to be restored to 
the position he was in before the dismissal due 
to bis default. In Harlal Tewarit cars (2), that 
was not so, as the original jndgment-defctor 
bad died after the attachment was made and 
the property sould not have been attached 
again in the hands of his legal representatives. 
In the present case, however, 1 am by no 
means prepared to say that it would not 
have been unjust to foroB the decree-holder 
to go to all the trouble and expense of a fresh 
attachment and to take all the risks attend- 

(0 19 Ind. Cas 626; 36 A. 331; 17 0. W. N. 8?9; 11 
A.L. J. 626; 18 0. L J. 9; 15 Bom L. K. 610; 14 M. 
L. T. 3H; t >913) M, W. N. 666, 26 M, L. J. 148; 16 0, 

0. 194; 401. A. 161 0.). 

(7) 16 Ind- Cas. 667; 17 C. W. N. 882. 

18) 60 Ind, Cas 919; 46 B. 648; 23 Bom. L. R. 110, 

(9) 18 M. 437; 6 M. L. J. 60; 6 Ind. Deo. in.s.) 
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.10118 0. 188; 9 Ind. Deo. (n. s.) 126. 

< a 30 M. 266; 17 M. u J. 201; 2 M L. T. *67. 

(12) 47 Ind. Cas. 164, 4 P. L, J. 330; (1913J Pat. 
266; 6 P. L. W. 208. 
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ing it on ecionnl cf the very venial default 
of which he was guilty. 

Bat even if the Collector's order of 
restoration was entirely wrong and ultra 
vires there are two very good reasons why 
that cannot affect the decision of the present 
init, Line is the applicability of the prin¬ 
ciple stated in section 151 of the Civil Pro¬ 
cedure Code to the ease itself a* a whole. 
It wonld be not only allowing bat aiding the 
defendant Mauik Rao to mi*upe the process 
of the Court to his own unrighteous advant¬ 
age to hold that the sale was void merely 
because for an hour or two at the most 
there was an order in exisfeoae dismissing 
the application, which made not one atom of 
difference to anybody in the world and was 
only known to the decree-holder. The other 
reason is that I still bold entirely to the 
view stated in Harlal Tewari's case (2) that a 
sale duly held, without material irregula¬ 
rity in publishing or tonduetiag it, cannot 
be considered a nullity merely by reason of a 
flaw in the attachment or the absenaeof an 
attachment, so that in this ease it really 
does not matter whether theOolleetor has 
power to dismiss the application in default 
or to restore it after dismissal or not. 

Tjie appeal having been decided on a 
preliminary point, and that decision having 
been set aside, the appeal must be remanded 
for a decision on the merits under r, 
23 of 0. XLI of the Civil Procedure Code. 
The lower Appellate Court will presumably 
remand the case to the first Court under the 
Bame rule. All costs incurrel by the 
appellants in this Court will be paid by the 
two respondents, each of whom will pay 
his own costs. There will be no certificate 
for the re r uod of Court-fees. 

G. r, d. & w. c, A, Cate reman del. 


PATNA HIGH COURT. 
Miscellaneous Civil Appeal No. 195 of 1912, 

May 5, 1922. 

Present Justice Sir Jwala Prasad, Kt., and 
Justice Sir John Bncknill, Kt. 
JADUN AN DAN SINGH— Judgment-Debtor 

—Appcllant 

versus 

SHEONANDAN PRASAD SINGH 
and another—Dcores Holders— 

Respondents. 

Witness—Summons— Wrong person summoned— 
Q'otirt's duty to resummon right witness on applied. 


tion—Irregularity—Civil Procedure Code (Act V of 
190RJ, a. 47, 0 XXI , r. els. (J, (Z) —Judgment * 
debtor 8 application for enquiry as to payment out of 
Court—Order dismissing application—Appeal—Certi¬ 
ficate of payment—Application of els. (2) (A), 


Where a summons is issued for the attendance as 
a witness of a person who is cognizant of the fact on 
which his testimony is required, and a person unable 
to give relevant evidence appears, it is the duty of 
the Court, on the application of the party at whose 
instance the summons was issued, to enforce the 
attendance of the right witness, and the refusal of 

the Court to do so amounts to a grave irregularity, 
[p 647, col. 2 ] 

An order dismissing a judgment-debtor’s applica¬ 
tion made under r. 2 (2) of 0. XXI, Civil Procedure 
Code, for certifying payment said to have been 
made to the deeree-holder out of Court amounts to 
a decree passed in a proceeding under section 47 of 
the Code and is appealable as such. [p. 6 aC, col. 2.T 
A judgment-debtor’s application under clause of 
r. 2 , 0. XXI, Civil Procedure Code, inviting an enquiry 

as to the payment alleged to have been made by 
him to the decree-holder cannot be thrown out on 
the ground that the payment was not certified under 
clause 3 of that rule, inasmuch as the sta^e 
contemplated by that clause does not arise until 
the question raised in the onquiry is decided, [p. 647, 

COI# l.J 


Appeal against the District 
dated the 8th August 1921, 
of the Subordinate Judgg, 
the 20th April 1921. 


Judge, Patna, 
oofirmioff that 
Patna, dated 


Messrs. $ hi ves hw ar Dayal, and Bri Kishore 
Praiad , for the Appellant. 

Messrs. .V 0. Sink?, OuruRai Shiran Praiad 
and Anand Praiad, for the Respondents 

JUDGMENT. 

Jwala Prasad, J.—This appeal arises out 
of an order of the Diitrict Judge of Pafc na 
dated the 8th August 1921 whereby he 
dismissed an appeal preferred before him 
agamst an order of the Subordinate 
Jadge dated the 20th April 1921. The 
appellant ig the judgment debtor before us 
against whom an execution of a decree wae 
levied In the course of this execution he 
bled an application under 0. XXr r 2 
of the Code of Civil Procadure in which 
he stated and prayed that a certain cum ba 
duly recorded and certitisd as payment of 
the decree in qutstioo. He alto filed a 
receipt granted by the deeree-holder, Sukban 
bmgh purporting to bear his thumb imprer- 

•ion hie (Sukban’e) grandson, Sheonandan 
Smgh bav.ng signed the ,aid receipt for 
him. The deoree-holder denied bavin,, 
reeeived the money or granted the re.emf 

thnmh 0 - 6 *' 0 ”' HS al f " ated that 
thumb impression on the reteipt was not bis 
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Id order to prove that ibe thumb impres¬ 
sion was that of tbe decree-holder, the 
judgment-debtor applied for examination of 
a finger print expert. Tbe expert was 
accordingly examined who took sample 
thumb impressions of tbe decree-holder, 
bnt be could not give any definite opinion, 
inasmuch as tbe impression on tbe 
receipt appeared to be blurred. He 
got the impression enlarged and photograph¬ 
ed and then tbe thumb impressions of tbe 
decree-holder which were taken by him 
•were compared in the Government Fineer 
Print Bureau and a report was submitted 
to the Court by tbe Inspector General of 
CrizUes. Tbe report stated that tbe thumb 
impression on the receipt in question was 
similar to those on the bonds B and C which 
were tbe admitted thumb impressions of the 
decree holder. The judgment debtor then 
applied to the Oourt for summoning an 
expert from tbe Government Finger 
Print Bureau who could prove the 
opinion embodied in the report of tbe 
Inspector-General: aod accordingly summons 
was served upon tbe Inspector-General to 
send tbe expert who could prove tbe opinion 
stated in tbe report. But unfortunately tbe 
person seDt from tbe Bureau was not able to 
give any opinion and he does not appear to 
be connected with the examination of tbe 
thumb impressions upon which the report 
was based. He was not able to give any 
opinion in tbe case and accordingly his evi¬ 
dence wa* useless. The judgment-debtor 
then applied for summoning the proper 
person, namely, tbe person who was competent 
to prove tbe opinion set. forth in the report 
of the Inspector-General. The learned Sub¬ 
ordinate Judge refused this application in the 
following words : — 

“Tbe applicant then put in a petition for 
time to take further steps to call another 
witness from the Bareau. The petition can¬ 
not be granted. The expert was here and 
has been examined and he does not prove 
the applicant’s case. There is no reason for 
adjourning the case 8g»in. The applicant 
is called upon to examine his other witnesses 
but he dees not examine any witness and 
his Pleader informs that he has no further 
instruction after the petition for time is 
rejected as no farther adjournment will be 
given as prayed for by him, Tba applica¬ 


tion is, therefore, ^'dismissed for want of 
prosecution.” 

Against this order the judgment-debtor 
appealed to tbe District Judge of Patna.- 
He was of opinion that no appeal lay from 
tbe order of tbe Subordinate Judge inasmuch 
as the application of tbe judgment-debtor 
was dismissed for default. He also held 
that th« application of the judgment-debtor 
under 0. XXI, r. 2, olause (3) could not be 
entertained in execution proceedings inas¬ 
much as tbe alleged payment was not 
certified. 

Both these grounds upon which the learned 
Distriot Judge dismissed the appeal appear 
to me to be untenable. The application of 
the judgment-debtor for certifying payment 
under 0. XXT, r. 2, clause (2) could not 
be dismissed for default inasmuch as some 
evidenoe was given in Ooart and the Court 
held that tbe evidence was useless and 
dismissed the application. It is obvious that 
tbe learned Subordinate Judge is wrong in 
using tbe words “for want of prosecution.” 
Virtually his order amounts to a dismissal 
of the application for tbe reason that the 
evidence adduced was worthless, Tbe 
application of the judgment-debtor for cer¬ 
tifying payments by him to the decree- 
holder out of Court was an application in 
course of tbe execution cf the decree obtained 
by tbe decree-holder. That application wa% 
therefore, an application under section 47, 
Civil Procedure Code, for it raised tbe 
question as to tbe exeoution and satisfaction 
of tbe decree sought to be executed. Tbe 
dismissal of that application certainly gives 
rise to a right of appeal to tbe judgment- 
debtor. If an order of dismissal for want of 
prosecution is passed in a suit, it is conceded 
that an appeal does lie ; but it is contended 
that an order of dismissal for default in 
execution proceedings in unappealable. That 
may be so, but here is tbe dismissal of an 
application for certifying payment said to 
have been made by tbe decree holder out of 
Court; tbe order amounts to a decree passed 
in a proceeding under section 47 of tbe Code 
and as such it is appealable, In any case 
the order in tbe present case disposed of 
tbe application on merits upon the findings 
that tbe evidence adduced by the judg¬ 
ment-debtor! was useless and of no avail. 
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to him. Undoubtedly such an order is 

appealable. 

The second ground urged by the learned 
District Judge is equally unsubstantial, for 
an application for certifying a payment, in 
the present case was made under 0. XXL 
r. 2, clause (2) within the period prescribed 
for making such an application; the applica- 
lion may be made either to the Oonrfc wbiih 
passed the deoree or to the Court whose 
duty is to execute the decree, as is exprsssly 
stated in olauee (1) r. 2 of that Order. 
The judgment-debtor conld, therefore, make 
his application either to the Court which 
passed the decree or to the Court which was 
executing the decree. In the present case the 
decree was under execution and the applica¬ 
tion was properly made to the Court which 
was executing the decree. In the present case 
the Court executing the decree was the 
Court that pasted the decree. The enquiry 
was, therefore, invited by the judgment- 
debtor as to the payment alleged to have 
been made by him to the decree-holder 
during the pendency of the execution pro¬ 
ceedings ; therefore, bis application could not 
be thrown out upon the ground that it was 
not certified under clauee (3) of that rule. The 
application was made for the purpose of 
having the payment certified and until that 
question was decided, the stage of clause 
(3) did not arise. The learned District 
Judge was, therefore, wrong in throwing ont 
the application on the above teohnical gronnds. 
He ought to have gone into the merits of 
the appeal. The appeal before him wa9, 
therefore, not legally disposed of and he 
failed to exercise the jurisdiction vested in 
him by law. The deoision of the District 
Judge is, therefore, set aside. 

Now, the District Judge has not gone into 
the merits of the case, and the issue before 
him was whether the application was properly 
and legally disposed of by the Sobordinate 
Judge; in other wordp, whether the »Sab- 
ordinate Judge was right in refusing the 
application of the judgment debtor for the 
adjournment of the case and for sammoDing 
the proper person from the Finger Print 
Bureau in order to prove the opinion set 
forth in the report of the luspealor-Geaeral 
as to the indentity of the thumb implosions 
on the receipt in qnestion and on the bonds 
B and C. The judgment debtor had been 
making strenuous efforts and takiug ail 


possible step 9 . in order to have a definite 
opinion and evidence of a Finger Print 
Expert as to the thumb impression of the 
decree-holder on the receipt in question. He 
paid the necessary expenses and the expert 
who first tame was not able to give definite 
opinion unless the impressions were enlarged 
and photographed. To this also the judg¬ 
ment-debtor submitted and paid all the 
necessary expenses. This was done with 
the result that an opinion decidedly in hie 
favour was obtained. He wac, therefore, 
natuially anxious to place upon the record 
the testimony of the witness who aould 
prove the opinion contained in the report. 
He put in all the necessary expenses ; and 
necessary summons was issued upon the 
department to send the penon cognizant of 
the opinion expressed in the letter. Through 
no fault of bis the man sent from the 
Bureau turned ont to be not the proper 
parson and was not able to give any rele¬ 
vant evidence in the case. He accordingly 
applied to the Court and expressed his 
willingness to defray all the necessary 
expenses for summoning the pro¬ 
per person from the Bureau. When once 
the Court issued the summons it was the 
duty of the Court, unless the judgment- 
debtor was guilty of gross laches, to assist 
the judgment-debtor and to enforce the 
attendance of the proper person who could 
give evidence relevant to the case. The 
refusal to grant the prayer of the judgment- 
debtor on the 30th April was a grave 
irregularity and contravened the recogniaed 
principles embodied in the Code of Civil 
Procedure regarding the enforcement of 
the attendance of witnesses. The order 
of the Subordinate Judge, therefore, con- 
travend the rules of procedure in the Code 
and the recognised principles which produced 
error iu the decision of the ca?e on ths 
merits. 

The question before the lower Appellate 
Court was whether the discretion was 
properly used by the Subordinate Judge 
in refusing the application of the jadgment- 
debtor for enforcing the attendance of the 
witness from the Bureau. This question 
was, as observed above, left undecided by 
him. The question affect9 the merits of the 
case and wo are oatitled in cecond appeal 
under section 1C3 of the Code of Civil 
Procedure to determine the question which 
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the Distriat Judge ought to have deter¬ 
mined. We, therefore, bold that the order 
of the District Judge dismissing the appeal 
was illegal. We also hold that the order 
of the Subordinate Judge dismissing the 
application of the judgment-debtor and 
refusing him an adjournment of the case 
so as to enable him to produce evidence was 
also improper. 

We, therefore, set aside both the judg¬ 
ments of the Courts be ow and remand the 
case to the Subordinate Judge for disposal 
of the original applioation of the judgment- 
debtor under section 47 and 0. XXI, r. 2 of 
the Code of Civil Procedure in acsordanee 
with law. 

The judgment-debtor in this ease, how¬ 
ever, acted indiscreetly and foolishly in not 
examir ing witDfs es present on the date 
when the Court sailed upon him to give 
evidenoe after having rejested his application 
for adjournment. The practice of net 
going on with the case after the rejection 
of an application of tbie kind is fast oreepirg 
into the Courts below and must be put a 
stop to. The judgdment-debtor would have 
been in a far better petition, and so also the 
Courts, if he had examit ed the witnesses 
present in Court on the 3uth April. Perhaps, 
mush of the time and harassment of the 
opposite parly would have been eaved. I 
have no hesitation in holding that the 
sondust on the part of the judgment-debtor 
cr his legal representative was improper in 
refusing to go on with the ca?e when the 
witnesses were present, simply because the 
Court rejected the application for sunmoning 
the expert. Besides the costs awarded to 
the decree-holder by the Courts below, the 
judgment-debtor most pay to the decree- 
holder Rs. 64 as costs of hearing in this 
Court, as a condition precedent to the 
bearing of the cose in the Court below, 
within a fortnight from the notice given 
to the judgment-debtor by the Subordinate 
Judge on the arrival of the records in bis 
Court. 

Buckhill, J.- I agree. 

8, D. & W. C. A. 

Appeal dimmed . 


CALCUTTA HIGH COURT. 

APPIALFROM APPELLATE DECREE No, 1197 

of 1922. 

June 14, 1922. 

Present Justice Sir Asutosh 
Mooberjee, Kt,, and Mr Justice Cbotzner. 

DH1RENDRA KUMAR BOSE, 

Minor, by bis Guardian, Mother, Srimati 

SAROJINI BOSE, Defendant No. 1— 

Appellant 

V6Ttll9 

CHANDRA KANTA ROY— Plaintiff—and 
othebb Defendants Nos 2—6 and anotijir 
Fro forma DcpexdaNT— Re^pondcms. 

Government Servant—Acquisition of immoveable 
'property benami— Government Sen'ants Conduct Rules 
— Fraud—Public policy—Contract Act (IX of \8’i2), 
8. 23, operation of 

The acquisition of an Interest In immovcablo prop¬ 
erty by a Government servant in the name of 
another to evade the rules made in that behalf for 
regulating the conduct of public servants, may be very 
reprehensible by reason of his violation of the said 
rules, but it cannot simply for that reason bo 
desoribed as fraudulent or opposed to public polioy 
so as to attract the operation of the law laid down 
in section 2- of the Contract Act. [p. 66C-, col. 2; p, 
651, col. 1 ] 

Bhagwan Dei v. Murari Lai, 36 Ind. Cas. 259; 39 
A. 51 14 A L. J. 962, Kamala Devi v, Gur Dial, 36 
Ind Cas. 319; 39 A. 6>; 14 A. L. J, 66'*, Lobo v. 
Brito, 21 M. 23 ; 7 Ind. Dec in. s.) 513, followed. 

Shiam Lai v. Chhaki Lal % 22 A. 2*0: A. W. N. 
(1900* 30; 9 Ind Dec. (n. s.J 1177, Sheo Narain v. 
Mata Prasad , 27 A. 73; 1 A. L. J. 412; A. W. N. (1904) 
167, disapproved. 

Petherpermal Chctty v. Muniandy Servai, 35 C. 561; 
f 5 I. A. 98; 10 Bom. L. R. 590; 12 C. W. N. 562; 5 A. 
L. J, 290; 7 0. L. J, 62S *4 Bur. L. R. 108; 18 M. L. J. 
277; 4M.L T. 1?, 4 L B. R. 266 lP. C.), Jadu Nath 
Poddar v, Rup Lai Poddar, 33 C. 9 7 4 C. L. J. *2; 
IOC W. N. ttfn, Rajah Aliy. Hedayct Ali, 29 Ind. 
Cus 699; 22 C. L. J. 197; 19 C. W. N. If 1, Akhil 
Prodhan v. Maninat)ia Nath Kar, 22 Ind. Cas. 86; 18 
C. L. J. 6 6, distinguished 

No Court can invent a new head of public polioy or 
condemn an agreement because, in its opinion, it 
is not consistent with publio interest [p. 651, coL 2.] 

Janson v. Driefontcin Consolidated Mines, ‘902 A. 
C. 484; 71 L. K. B bf>7j 87 L. T. 72; 5» W. R. 142; 
7 Com Cas. 26^; ‘8 T. L. R 796, referred to. 

Government Servants Conduct Rules are rules of 
conduct and not statutory prohibitions so that a 
disregard of those rules does not necessarily taint 
transactions by Government servants with immor¬ 
ality or illegality, [p 66*, cols. 1 & *.] . 

Ramkrishna Trimbak v. Ncrrayan Shtvrao Aras, 81 
Iud Cas. 301; 40 B, 1*6; 17 Bom L, R. 956, referred to. 

Appeal against a deiree of the Dis¬ 
trict Judge, Noakhali, dated the 30th 
January 920, reversing that of the Sub¬ 
ordinate Judge, Noakhali, dated the 28th 
November 1918. 
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FACTS appear from the judgment. 


Babu Mohendraath Roy (with him Babas 
Rupendra Kumar Mitter find Framathanath 
Banerjee , for the Appellant.—The defendant 
No. 1 is the appellant. The appeal arises ont 
of a snit for establishment of title and for 
recovery of possession. The plaintiffs ease 
is that he got an amalnama of the land in 
suit from Narendra Kisore Roy and others 
who were ijaradara nnder the Government, in 
the name of Sasi Knmar Bose, the father of 
defendant No. 1 the appellant. Sa6i there¬ 
after obtained a fresh ijara in his own name 
and exeonted a kabultyat to the Secretary 
of State for India in l906. Aisording to the 
plaintiff’s allegation he is all along in 
possession. My defense was that S*si was 
the real owner and that the plaintiff conld 
have no title to the lands. The First Couit 
dismissed the stifc. On appeal that decision 
has been reversed. The plaintiff was a 
servant of the Government from 1897 to 
1*07. My submission ip, that nnder the 
Regulations framed by the Government for 
regulating the sondeefc of publis servants and 
on the allegations of the plaintiff himself the 
plaintiff’s acquisition of title is clearly 
fraudulent, and is, therefore, opposed to publis 
policy. That being so the sase would be 
governed by section 23 of the Indian Contraot 
Act. Refers to Petherpermal Ohetty v. Muniandy 
Servai (1 ),Jadu Nath Fodder v. RupLvl 1 oddar 
(2), Shiam Lai v. Ohhaki Lai (3), Sheo Narain 
V. Mata * ragad (4), Mohan Lai Babu v. Udai 
Narom Fhaduri{b) t Sitan mpur Coal Co Limit- 
ed v. Colley (6', Sajjad Mirta v. ftanhi Khanam 
(7). I submit that upon the fasts a^d 
sirsnms'antes of the saee the plaintiff’s action 
is tainted with fraud throughout. In view of 
the above decisions the judgment of the 
lower Appellate Court is manifestly wrong 
and ought to be set aside and that of the First 
Court restored. 

Sir Asutoth Chaudhury (with him Babus 
Nagendranath Rose, Asiranjan Chaiter;ee and 
Satyendra Chandra Mitra ), for the Re- 

(1) 36 C. 551; 35 I. A. 98; 10 Bom. L. R. 590; 12 
0. W. N. 562; 5 A. L. J. 290; 7 C. L. J. 528; 14 Bur. 
L. R. 108; 18 M. L. J. 277; 4 M. L. T. 12; 4 L. B. R. 
266 iP.C.). 

12) 33 C. 967; 4 C. L. J. 22; 10 C. W. N. 650. 

(3) 22 A. 220; A, W. N. (1900) 30; 9 Ind. Dec, 

(n. a.) 1177. 

(4) 27 A 73; 1 A. L. J. 412; A. W. N. (1904) 107. 

(6) 7 Ind, Cas. 2; 14 C. W. N. 1031. 

16) 1 Ind. Cas. 351; 13 C. W. N, 59. 

\7) 47 Ind. Cas, 694. 


spondents.—I submit the appellant has not 
stated all the ' facts. They have said 
mneh on the morality and purity of the 
publie servants. They should have also stated 
some faots about my conduct, I have inform* 
ed the Government that I was the beneficial 
owner. The Government have condoned my 
fault, if any, and have registered my name in 
the records. The defendants are more 
anxious than the Government to punish me 
for breach of the rules of service. Tbeee 
rules are not statutory prohibitions. They 
are merely roles of oonduct. See Ram* 
krtshna Trimbak v. Narayon Shivrao Aras (8). 
That being so, the question about the appli 
cability of section 23 of the Indian Contract 
Act does not at all arise. There is nothing in 
the object or the consideration of theagreexnent 
that is unlawful. See Janson v. Briefontein 
Consolidated Mines (9), Bhogwan Dei v. Murari 
Lai (i0), Kamala Deii v. Our Dial (ll), 
Balk'stern v. Debt Singh (l2>. The decision in 
bitarampur Coal Co. Limited v. Colley (6) ard 
Mohun Lai Bobu v. JJdai Narain Bhaduri (5) 
are clearly dieting uishable. The mere inten¬ 
tion to perform an illegal object would not bar 
an action for recovery by the assignor. See 
Rojab Ali v. HedayetAli ( 13 ) and Lobo \ % Brito 
( 14 ), 1 submit the learned Judge is perfectly 
right iu his decision, 

Babu Mahendranath Roy replied in brief. 

JUDGMENT.—The subject-matter c£ 
tbe litigation which has culminated in 
this appeal, is a tenure covered by a 
Uabuliyct executed by one Sashi Kumar Bose 
in favour of the Secretary of State on the 
3rd July 1906. The caie for the plaintiff 
is that, on the 20th April 1905, he ob- 
taimd an amvlnama in respect of the 
disputed land, in the came of Sashi Kumar 
Bose, from Narendra Kishore Roy and others 
who were, at the time, i\aradars under the 
Secretary of State, and that, upon the 
expiry of their tjarcr, when a fresh settle* 
ment was made by the Revenue Authoiities, 
Sashi Kumar Bose, as the ostensible tenure- 
holder, executed the kabultyat previously 

(8) 31 Ind. Cas. 301; 40 B. 126; 17 Bom. L. R. 955. 

(9) (1902) A. C. 484; 71 L. J. K. B. 857- 87 L T 
372; 51 W. It 142; 7 Com. Cas. 268; 18 T. L. B. 796. ' 

(10) 36 Ind. Cao 259; 39 A. 51; 14 A, L. J. 962. 

(11) 36 Ind. Cas 319; 39 A. 58; 14 A. L. J. 669 

(12) 52 Ind. Cas. 153; 16 N. L. R, 25. 

<13) 29 Ind. Caa. 699; 22 C. L. J. 197; 19 C, W. N, 
1151* 

(14) 21 M. 231; 7 lad, Dec, (n,b.) 516, 
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mentioned, Sashi Knmar Bose died in 1912. 
The plaintiff alleges that, since then, the 
first defendant, the minor eon of Sasbi 
Kamar Rose, and the Beiond defendant, 
his widow, have set np an unfounded claim 
to the tenure, though the plaintiff has 
baen in possession throughout. The result 
waB a prccaeding under section 145 of the 
Oriminal Procedure Code, whioh terminated 
on the 19th April 1913, in an order ad¬ 
verse to the plaintiff. The plaintiff was 
thus constrained to institute this suit on the 
19th Ssptembar 1916 for establishment 
of his title and for recovery of possession. 
The defendants resisted the claim on the 
allegation that the plaintiff had no title 
and repudiated the assertion that Sashi 
Kumar Bose held the property for the 
benefit and on behalf of the plaintiff. The 
Court of first instance held upon the 
evidence that Sashi Kumar Bose was the 
real tenure'holder, and dismissed the suit. 
Upon appeal, the District Judge has re¬ 
versed the decision and decreed the suit, 
finding that Sashi Kumar Bose was be- 
namidar for the plaintiff. On the present 
appeal, the decree of the District Judge 
has been assailed, substantially on the 
ground that, on the allegations of the 
plaintiff himself, the mode of acquisition 
of his title was so tainted with fraud that 
it would be opposed to publio policy to 
assist him in its enforcement. The facts, 
whioh form the basis of this argument, 
are not disputed and may bs oonoisely stated. 

The plaintiff was an amin and an 
Inspector in the Survey and Settlement De¬ 
partment under the Government from 1897 
to 1907. He was consequently subject to 
the operation of the following rule framed 
by the Governor General-in-Oonncil for 
regolating the Conduct of Pablic Servants: 

’'Any Government servant belonging to 
the Provincial or Subordinate Civil Services 
may continue to hold aDy immoveable prop* 
erty actually held by him at the time of 
his entry into Government service and may 
thereafter acquire any immoveable property 
by succession, inheritance or bequest, or, 
with the previous sanction of the Local 
Governemnt or such Heads of Departments 
as may be specially empowered by the 
Local Government iu this behalf, by pur¬ 
chase or gift. He will, however, be liable 
he debarred from employment within 


the district or -other looal limits within 
which such immoveable property is situated. 
Any Govern nent servant may hold or 
acquire immoveable property in good faith 
for ( the purpose of residence. 

Every Government servant must make 
to the Government, through the usual 
channel, a dadaration of all immoveable 
property which may from time to time 
b9 held or acquired by him or by hia wife 
or by any member of his family liyiiig 
with or in any way dependent upon him. 
Such declaration should state the district 
within which or the Native Prince or 
Chief within whose territories, the property 
is situated and should give such further 
information as the Government may, by 
general or special order, reqaire”. 

The plaintiff, it cannot be disputed, took 
the settlement of the disputed land from 
the Government, in the name of Sashi 
Kumar Bose, with a view to evade the 
rule mentioned, The defendanti contend 
that such acquisition of interest in land 
was illegal, and that it wonld be contrary 
to pablic policy to allow the plaintiff to • 
enforce a title acquired in snch circumstan¬ 
ces. In support of this position, reliance 
has been plased upon the decision of the * 
Judicial Committee in Petherpermal Ohetty v, 
Muniandy Seroai (1) which is an authority 
for the proposition that although where 
an intended fraud hag been carried into 
effect, the Court will not allow the trne 
owner to resume the individuality which • 
he has once cast off in, order to defraud 
others, yet, if he has not defrauded any one. 
the Court will not punish his intention by 
giving hie estate away to another, whose 
retention of it is an act of gross fraud. 
This principle has clearly no application 
to the circumstances of the present case. 

The history of the rule recognized by the 
Judicial Committee in Petherpermal Ohetty v. 
Muniandy Servai (1) was fully examined in 
the case of Jadu Nath Poddar v. Sup LalPoddar 
(2). That principle is based on the doctrine 
that where a party admits that he has 
made a fictitious transfer of his property 
to another with a view to effect a fraud, 
but asks to have his act undone, the Court 
would refuse relief and would leave the 
parties to the consequences of their mis* 
conduct, dismissing the claim when the suit 
was brought by the real owner to get haol* 
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possession of his property and refusing to 
listen to tbe defence when be set it up 
in opposition to tbe person whom be had 
invested with tbe legal title. Upon this 
rule has been engrafted tbe distinction 
that although where the intended fraud 
baa been earned into effect, the Court will 
not assist the true owner, yet if . be 
has not defrauded any one, and the purpose 
for whieh tbe assignment was made has 
not been carried into execution, the mere 
intention to effect an illegal object does not 
deprive the assignor of hie right to recover 
the property from the assignee who has 
given no consideration for it. This distinc¬ 
tion between fraud merely intended and a 
fraudulent purpose actually accomplished, 
is recognized in section 84 of the Indian 
Trusts Act, 1882, ard is illustrated by the 
cases of Afthtl Prodhan v. Manmatha N&th 
Kcr (15) and Rojab Ali v. Hedayet Alt (13) 
The*e well-established rules are of no as¬ 
sistance lo tbe defendants, because the 
conduct of tbe plaintiff, howsoever repre¬ 
hensible by reason of his violation of 
the rules prescribed fcr the conduct of 
Public Servant, cannot be described as a 
fraudulent transfer of property. 

This view is supported by the decision 
in Lobo v. Brito (14). In that case, the 
plaintiff sued for declaration of bis title 
to land which had been purchased by him 
in the name of the defendant. The object 
of the transaction was to coDoeal from the 
Collector the fact that the palmtiff, who 
was a Tabsildar, bad acquired property in 
his Taluq contrary to the rules of his 
Department, Shephard and Subramaniya 
Iyer, J J. held that the plaintiff was 
entitled to tbe declaration sought, be may 
have acted dishonestly and in contravention 
of tbe rules of his Department, but be could 
not be said to have acted illegally 
eo as to bring the caee within the scope 
of the rule that a man is precluded from 
obtaining relief in respect of a transac¬ 
tion, the purpose of which was illegal 
and has bean accomplishad. 

We are cot unmindful that a different 
view was adopted by the Allahabad High 
Court in tbe cases of tihiam Lai v, Ohhaki 
Lai (3) and Sheo Narain v. Mata Fraiad 
(4) where it was held that tbe contract 
made by a Public Officer for the purchase of 
(15) 22 Inch Cas. 86; ISC. L. J. 616. 


land in his Circle, contrary to the rules, 
is opposed to public policy, specially 
when, with a view to conceal that purchase 
from his superiors, he takes the conveyance 
in the name of another person. These 
cases were, however, overruled by tbe de- 
cision of a Pall Bench in Bhagwan Dei 
v. Murari Lai (10) which was followed 
by another Pull Bench in Kamala Devi 
v. Our Dial (11). Sir Henry Richards, 
C, J., declined to hold that the transfer 
or asiignment, in sontravention of the 
rnle, was void as against public poliey, 
though a prohibitory rule made it objec* 
tionable for the Pnblie Offi.er .on.erned to 
acquire property or interest in property 
in his Circle. Walsh, J., pointed out that 
the case did not fall within the terms of 
section 23 of the Indian Contrast Aot and 
that the earlier cases overlooked tbe dis- 
tinction between tbe conduct of a person 
and the subject matter of a contract, Tbe 
section provides that the consideration or 
objeat of an agreement is unlawfnl, if the 
Court regards it as opposed to pnblio 
policy, aDd every agreement, of whieh the 
object or eonsideration is unlawful, is void, 
Theeeetion thus provides for cases where the 
consideration or object of the agreement 
is opposed to public policy. There 
can be do question that having regard 
to the Regulations governing the appoint- 
ment of the offi.er his oonduot was re- 
prehensible, but that does not show that 
the .reation of (he tenure was opposed to 
public policy. Rafiqne, J., emphasised the 

well-known pnntiple affirmed by the House 

y, j In y. Driefontein Contoli . 

dated Mines (9), namely, that no Court .an 
invent a new head of publi. policy or 
condemn an agreement, because, in its 
opinion it is not sonsistent with pnblie 
interest. The case .onld not thus be 
brought within one or other of the re¬ 
cognized heads in the classification of 

agreement to do that wbi.h it is the poliey 
ot toe law to prevent: 

(») agreements whieh injure the State in 
its relations with other States; 

(») agreements tending to ’ injure the 
public service ; 

(m) agreemants whieh tend to prevent 
the course of justice ; 

W agreements which tend to abus? ot 
legal prccssa • 
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(«) agreements which are contrary to 
good morals ; 

(vi) agreements which affect the freedom 
or security of marriage ; 

(tn't) agreements in restraint of trade. 

The case before us cannot be placed in 
the same category ai agreements whose 
objeot is to induce an officer of the State 
whether Judicial or Exeou'ive, to act partial¬ 
ly or corruptly in his office as happened 
in the case of Egerton v, Brownlotv (16) 
decided by the House of Lords or of 
Marthall v. Baltimore and Ohio Railroad Oo. t 
(17) decided by the Supreme Court, of the 
United States. The decision in Mohun Lai 
Babu v. Udai Naratn Bhaduri (5) is dearly 
distinguishable. There, the Court invalidated 
a contrast by the intending purchaser to 
re convey the property to the defaulter; 
such a contraot, if permitted, would ilearly 
defeat the provisions of section 9 of the 
Patni Regulation and would thereby attract 
the operation of sec'ion 23 of the Indian 
Contract Act. Nor is there any analogy 
between the present case and that of 
Sitarampur Co"lOo. Ltd. v. Oolley (6) whish 
bolds that a contract with a Public Ser¬ 
vant, whith might cast upon him obliga¬ 
tions inconsistent with his public duty, 
is void. In view of these principles we 
are unable to hold that the plaintiff is dis¬ 
entitled to the assistance of the Court 
on grounds of public policy. It may be 
•onceded that there is room for argument 
on both eider, as is sufficiently indicated 
by the circumstances that the two Foil 
Bench decision of the Allahabad High 
Court in Bhagican Dei v. Murari Lai (10) 
and Kamola Deii v. Our Dial (ll) were 
disapproved of in the Court of the Judi¬ 
cial Commissioner of Oudh in Sa^ad 
Mirzav. Nanht Khanam (7) but approved of 
without hesitation, shortly afterwards, in the 
Court of the Judical Commissioner of Nagpur 
in Balkissen v. Dcbi Singh (12). There is, 
however, much to be said in favour of 
the view maintained by Sir Basil Scott, 
0. J., in Ramhruhna lrimbak v. Narayan 
Shivrao Aras (8), namely, that Government 
Servants Conduct Rules are roles of conduct 
BDd not statutory prohibitions, so that a 


disregard of these rules does not necessarily 
taint transactions by Government servants 
with immorality or illegality. We are 
not, on the whole, much impressed by the 
argument that the cause of good Govern¬ 
ment would be seriously prejudiced, if a 
Government servant in the position of 
the plaintiff were not deterred from trust¬ 
ing knaves like the predecessor of the 
defendants, and that consequently in the 
interest of the public good, as it were, 
they should be permitted to keep for 
themselves the property into the possession 
of which he was so unwisely and un¬ 
righteously put. The obvious answer is 
that the plaintiff in suing to recover 
possession of his property is not carrying 
out an illegal transaction but is seek¬ 
ing to pub every one, as far as possible, 
in the correct position. The plaintiff has 
already intimated to the Revenue Autho¬ 
rities that he was the beneficial owner 
under the Settlement. They have raised 
no objection, and are content to register 
his name in their records. They have 
not taken steps for cancellation of the 
settlement, as they might have done if 
it were shown, for instance, that the 
plaintiff had abused bis position as a 
Government servant and had successfully 
conspired with his fellow officers to ob¬ 
tain a benami settlement on terms unfair 
to the State and unduly advantageous to 
himself, It i’b the defendants who are 
anxious to utilise the breach of the Conduct 
Rules by the plaintiff, to enable them to 
retain possession of the property to which 
they cannot make out a vestige of title; 
plainly, they cannot be permitted to 
achieve this object, despite their anxiety 
to effect great moral ends and to secure 
the purity of the public services. We 
hold accordingly that the Court should 
not refuse to assist the plaintiff in the 
enforcement of his rights as against the 
defendants. 

The result is that the deoree made by 
the District Judge is affirmed and this 
appeal dismissed with costs, 

b, n. & N. H. 

Appeal dismissed, 


(1(3) (1853) 4 11. L. C. 1; 94 It. It. 1; 23 L. J. Ch, 
348; 18 Jur. 71; 8 St. Tr. (n. fi.) 194; 10 E. R. 359. 
(17) (1853) lb Howard 314; 14 Law, Ed. 953. 
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PATNA HIGH COURT. 

Letters Patent Appbals Isos. 89 aud 95 

of 19<:1. 

December 19, 1921. 

Fresent :—&ir Dawson Miller, Kt., Chief 
Jastiop, and Jnsftice Sir B. K. 

Mullick, Kt. 

BUDHAN TELI and others—Defendants— 

Appellants 

tents 

MADAN MOHAN LaL—Plaintiff— 

Respondent. 

Evidence Act (I of >872), s. 91-Ejectment suit 
—Tenants ‘pleading permanency-Settlement papers 
not produced—Oral evidence—Inference of lease being 
temporary—Tenant building while landlord stands 
by— Estoppel. 

In an ejectment suit where the tenant pleads per- 
manency of title but does not produce settlement 
papers in support of it, s. y] of the Evidence Act pre. 

vents him from giving any oral evidence at all as to 

the terms of the settlement of land with him and the 
only inference that can be drawn is that his lease is 
temporary and that he is a tenant-at-will. [p. 654 

In such a case if the landlord stands by while the 
tenant builds his house, there can be question of 
estoppel because the tenant knows his rights per. 
fectly well and any inaction on the part of the 
landlord cannot deceive him. [p 654, col. 2.] 

Obiter.- Where by the terms of a lease no power 
whatsoever is given to the tenant to erect anything 
in the nature of a permanent building and the 
landlord either by his omission to interfere or by 
his active intervention encourages the tenant in 
the mistaken idea that he has power to build buch 
a house and that he has permanent interest in the 
land, the landlord cannot afterwards turn round 
and say that he had only a temporary interest 
[p. 654, col. 2.] 

In such case it must also be shown that the 
landlord was aware of what his rights were and 
had power to prevent the tenant from building 
[p 664, col 2.] 5 

Letters Patent Appeal against the judgmeti 
of Mr, Justice Adami, reverciDg that of the 
Diatriot Judge, Gaya, 

Mr. Sotyodeva Sahai , for the AppellaDts. 

Mr. Kailashpati . for the Respondent. 

JUDGMENT. 

Miller, C. J. — The appellants in these 
•ases are two of eight tenants of the respondent 
who seed to ejeot them and recover rosseision 
of the property. The case for the landlord 
was tlafc the holdings of the defendants were 
yearly holdings or that they were merely 
tenants at-will and liable to ejectment. 
There were eight cates altogether and the 
Munsif found that the character of the ten- 
*noy in tbeee eases could rot be determined, 


they were apparently of some age, that n<j 
fixed rent could be established on the evidence, 
that there was no anatom of transferability* 
and eventually desreed the plaintiff's suit. 

The defendants appealed to the District 
Judge and the District Judge held that 
the tenants had lean in possession for a long 
period and that, from the facts, be was 
entitled to draw an inference that the tenan¬ 
cies were permanent. He also found in 
favour of the custom of transferability and 
furl her, upon the question of estoppel, he 
found that the landlord was estopped from 

derying the permanency of the defendants* 
interest. 

From this desision a se.ond appeal wag 
brought and beard before Mr. Jneti.e Adami 
in this Court. The leaded Judge of thig 
Court agreed with the deiieion of the 
Dielr,.t Judge in gix of (be oases and as to 
tboee there is no apptal. In the other two 
•aeeg it had been found as a fact by the 
Mnneif and was not in dispute in the First 

Appellate Lcurt that, the delendants’setllement 

papers or bonaobatt papers showing their title 
were in their poeseseion ard not produced. 
He, therefore, .eme to the eon.lnsion that 
in mob oircumstaices it wa. rot .empetent 
for thee e defendants to give ary evidence 
as to the raluie of the terns .ontaited in 
their documents of title. Therefoie, be allow- 
ed the ajpial in so lar as these two teianta 
were ccniemed, finding that they bad in the 
•n .urn electee tailed to nskecut that they 

the lend ? m °' 6 ttan « jearjy i E t e ,e B t in 


uiitLaanis in 

question have appealed, and it ig argued 
betore us to-day that it was not .ompetent 
to the learned Judge of thig Corrt to over, 
rule the findings of fact of the leaned 
Distnet Judge. The question, however 

raises a point of law arising under the Evi' 
den.e Act. It is quite elear by the terms 

of section 91 of the Eviden.e A.t tb “t 

where a contract or a grant or any other 
disposition of property has been redu.ed „ 
writing no evidence shall be given in proof 
of its terms ex.ept the do.ument itself or 
ex.ept ee.oodary eviden.e in .ertain caees 
It was admitted here that the doonmenfa 
of title weie in existence, that the defendants 

upon w hom the onne lay, had them m their 
possess,on and they failed to produce them! 
The cares id which gesondary eyidense of a 
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document may be given do not include oases 
Bn#h ae the present. It was, therefore, no 
longer open, to my mind, to the defendants, 
the present appellants, to give any evidence 
at all as to what were the terne of the 
settlement of the hod with thsm, they 
having failed to predate what after all wag 
not only the best bat was conclusive evidence 
as to those terms. The findings of the learn, 
ed District Judge, therefore, which were 
arrived at by drawing inference from each 
facts as long possession and the acts of 
the parties and so on can have no application 
to a case each as this, and the learned D'sfcrict 
Judge was, in my opinion, not entitled to 
draw these inferencae, which, after all, were 
merely inferences drawn from evidence which 
wag given to prove what were the terms of a 
written grant or contract, and to this extent 
it Beemefto me that the learned Judge of this 
Court was perfectly right. 

A further point wai taken that the evidence 
showed to the satisfaition of the District 
Jndge that the landlord wag estopped from 
denying the permanency of the defendants 1 
holding. The fiodings of the learned Dig. 
triob Judge upon fcbi3 point were stated 
thus:— 

I find that the Mtes of the houses were 
settled with the difendants for the purpose 
of providing them with a home; and in 
accordance with that settlement they built 
brick foundations io the sib soil, and for 
generations maintained superstructures of a 
qiality which, ia the circimgtances of an 
Indian village, both they and the landlords 
nu t have recognised as approp iite to the 
making of peimsnent family abides. In one 
year fchry may have put np a n 3 w thatch, 
that in another they may have renovated a 
wall, bQt' the pormacent hou*e remained. 
Io the light of ordinary experience it eeems 
likely that the tenants expended thia money 
in expectation of a permanent homg and 
the landlord acquiesced ; otherwise the te* 
aots woald have been foolishly wasting money 
and the landlord would have been standing 
inactive while the tenant! were injuring his 
properly.” 

In the circ mstaocea of this cage it does 
not seem to ins th it that fin ling of the 

learned District Judge can have any possible 


bearing upon our decision! The finding is 
that the tenants bailt what baa been deecrib. 
ed as a kalcha pucca house, that is, a hoaee 
with brick foundations and mud walla and 
a thatched roof as a permanent abode, 
and that the landlord stood by and 
took no action to prevent them from doing 
£o. ] f by the terms of their lease it was 

quite clear that the lease gave them no power 
whatever to erect anything in the nature 
of a permanent home or a building of this 
nature and the landlord either by his omission 
to interfere or by his active intervention 
encouraged the tenants in the mistaken ide& 
that they had power to build ench a house 
and that they had a permanent interest in 
the land, no doubt the landlord oould not 
afterwards turn round and set np a case 
that they only had a temporary interest, 
but in this case the terms of the lease have 
not been proved though they might have 
been proved by the defendants and it has 
been found that the leases were granted 
for the purposes of building some sort of a 
home. If that is so it may well be that, 
although they had power to build a house 
of this nature, the lease was only a tern* 
porary lease. Whether it wai or not, the 
defendants could easily have proved. They 
have failed to do so and, therefore, the 
inferenca must be drawn against them 
that this wag only a temporary lease mak¬ 
ing them tenants from year to year or 
tenant -a 4 -will although they had power 
to build some sort of house. If that is 
the ioferenae that must be drawn, it does 
not re?l ? y matter in the least that the land- 
lord stood by whilst they built their houses, 
because it auit in suoh circumstances be 
presumed that the tenants knew perfectly 
well what their rights were and, therefore, 
that they were not deceived or ecciuraged 
in any way merely by the landlord stand¬ 
ing by and taking no action. Further, in 
oisea where the landlord stands by and 
takes no action it must also be shown that 
he was aware of what his rights were and 
had power to prevent the tenants from 
building. But the finding is that they had 
power to build, and the facts necessary in 
order to bring about an estoppel have 
not been proved in these cases. In my 
opinion, these appeals, in so far as they 
re*t. upon any estoppel, must also be 
dismissed with Q09t3 and the decision of 



Vol. LXTIII] INDIAN OASES. . 655 

SIOFETABY TO THI BOARD Of BEVENri V . MOHAMAD 8HAREB1FF HOS6AIK MlAH, 

Super Tax Aot now in forte it as to "whether 


the learned Judge of this Court must be 
upheld. 

• M UtLiOK, J.—-I agree. 

H. K. 

Appeal dismissed. 


.MADRAS HIGH COURT. 

FULL BENCH. 

Referred Cask No, 1 of 1922. 

April 12, 1922, 

Present:— Sir Walter Sthwaba. Kt., 

Chief Juetite, Mr. Juetice Oldfield and 
Mr, Juetite Coutts-Trotler. 
SECRETARY to the BOARD of REVENUE 
(Ikoome-Tax) MADRAS— 

RlFIBKlNO OFFICER 
versus 

Missis. MOHAMAD SHERIFF HUSSAIN 
MEAH SAHIB <fc Co. MADRAS . 

—Assesses. 

Income laz Act (VII of 19I8J. ss. 19, 61— 8. 19, 
meaning of—-Income of firm—Tear of registry and 
prior year in which firm not registered — Adjustment . 

8. 19 of the Income Tax Act, 1918, means that if, 
at the end of the year, it is found that the amount 
at whioh the income was assessed has been either 
exceeded or reduced, there ib a right and a duty to 
deal with the matter accordingly. 

An adjustment of income-tax can be made 
during a Financial year in which the Collector’s 
certificate of registration under section 12-A of the 
Income Tax Act ia in force in respect of the income 
of a firm for the previous year in which the firm 
was not registered. 

Case stated under section 41, Ait Vll 
of 1918 and section 6 of the Super Tax 
Aat XIX of 192C, by the Seiretary to the 
Board of Revenue (Income-Tax) Madras, io 
S. T. A. No. 10 of 1921.1922. 

The Government Pleader on behalf of 
Government. 

Mr, D, Ohami&r , for the Assesses. 

JUDGMENT. 

Sobwabi, C. J.—This reference,undersesfcion 
51 of the Income-Tax Ait and edition 6 of the 


an adjustment can he made during a financial 
year in whiob the Collector’s certificate of 
Registration under seation 12- A is in force 
in respect of the income of a firm for the 
previous year in which the firm was not 
registered”. In my judgment it clearly 
can. The whole scheme of income-tax and 
super-tax in this oountry is based on the 
principle that the tax is assessed at the 
beginning of the year on an anticipated 
income and is paid in anticipation on the 
assessment, but when the year is over and 
cbe actual earnings have been discovered, 
there is not a fresh assessment but an 
adjustment. As far as super-tax is con¬ 
cerned, a registered firm is exempt from 
super-tax as a firm, although the partners 
are personally liable for super-tax if their 
separate incomes are large enough to bring 
the provisions of the Super Tax Act into 
operation against them. 

In the year 1920 21 this firm of Messrs, 
Mohammad Sheriff Hussain Meah Sahib <fc 
Co. through carelessness or for some other 
reason which I am not able to appreciate, 
having made its return for the assessment 
purposes at Rs. 90,000 omitted to get 
registered in time to take advantage of 
the exemption granted to registered 
firms. At the end of the year or the 
beginning of the next year in due courge 
there was an adjustment, because it turned 
out that the profits were Ri. 1,37,000 
instead of Rs, 90,000. It is contested that 
adjustment cannot be made because under 
section 19 of the Income-Tax Act, Vll of 
d-918, when the Collector has, in any 
year after the commencement of this Act 
for which income-tax is leviable, ascertained 
the total income actnally received” is said 
to mean in any year in whioh super-tax 
is leviable, and it is argued that, as this 
firm was registered in the following year 
c. e., 1921 22 and, therefore, escaped from 

snper-tax that year, the Collector has no 
power to call for an adjustment for the 
preoeding year. In my judgment that is 
an entire misinterpretation of the section. 
The section simply means that, if ft t the 
end of the year it is found that the amount 
at which the income was assessed has been 
either exceeded or reduced, there is a right 
and a duty to deal with the matter accord, 
ingly, For the year in question this firm 
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was not registered, and not being registered 
they mast be dealt with on aa adjustment 
in the same way in which they were dealt 
with on assessment, and the amount on 
which they have to nay is the amount 
Actually earned in 1920-21 and not the 
anticipated earnings for that year. 

It follows that the answer to the question 
is in the affirmative. 

The costs of the reference shall be paid 
by the tefsescee and such costs shall include 
the Government Pleader’s fee. The Taxing 
Officer will fix a reasonable fee under the 
terms of r. 3d of the Appellate Side Pee 
Rules which is in those words: In cases in 
which the inbject-matter of the claim does 
not admit of valuation, the Coart or in the 
ease of the H'gh Court, the Taxing Offioei 
shall fix a reasonable fee, regard being bad 
fo the time occupied in the preparation and 
hearing of the case and the nature of the 
questions raised therein as also to the 
minima fees prescribed by r. 31.” It 
cannot be right that there should he a 
fixed amount payable to the Government 
Pleader as fee in re»pecfc of a case which 
may.laBt a week sod may take days for 
preparation and that the fame fixed amount 
should be payable in respect of a case like 
this which cannot take very long to read 
and prepare for argument and it cannot be 
right that the asBessee who has a small case 
is to pay an onneo 2 ssarily large fee to the 
relief of an assessed who has a large case, 

Oldfiild, J.—l agree. 

Ooutis Trottir, J.— I agree. 

M. C. P. 

Rfference answered. 


PATNA HIGH COURT. 
Miioellimous Civil AppialNo, 7y op 1922. 

June 8, 1922. 

Present: —Mr. Justice Ooutts and 
Mr. Justice Adamt. 

BANWARI LAL CHOWDdURY— 

Petitioner—Appellact 
versus 

MOTI LAL CHOWDHURY-- 
Oppo-itk Party—Rkbpocdiut. 

Civil Procedure Code (Act V of 1908,1, 0, XL, r, !-• 


' U»22 

# • 

Receiver, appointment of—Applicants duty to convince • 
Court of prima facie case. 

In oases where an application is made for the ap« 
pointment of a Receiver, the applicant should* at 
least present a prima facie case and convince the 
Court that there is a fair chance of his succeeding in 
the suit. 

Appeal against an order passed by the Sub- 
Judge, Bbagalpor. 

Messrs. Hatan Imam , 0. 0. Das and Ntrod 
Ohavdrt Ray, for the Appellant. 

Messrs. Sultan Ahm^d, P . N. Sinha , 
Jagannath Prasid 3. AT. fiat atd Binihet 1 war 
Prasad for the Respondent, 

JUDGMENT.—This appeal arises out of an 
aoolicition for the appoinmeut of a Receiver 
which has been allowed in a partition suit. 
The main question for decision in the eixifc is 
said to be whether the parties are j lint or 
separate. The learned Subordinate Judge 
has declined to consider this question at 
this stage because it is virtually deciding 
the whole suit; hat in oases where b Receiver 
is applied for, it is settled law that the 
applicant should at least present a prima 
facie case and should convince the Court 
that there may he a fair chance of succeed¬ 
ing iD the suit. The learned Subordinate 
Jadge has come to no conclusion that the 
applioant has presented a prima foice case, or 
that he is convinced that there may be a 
fair chance of the plaintiff succeeding in 
the suit. Ia this position of affairs the 
learned Government Advocate, who appears 
for the opposite party, agrees with the 
learned Counsel for the petitioner, that the 
hot course will be for the matter to be 
sent back to the Subordinate Judge for a 
decision of this point after considering the 
evidence of which there is said to be a con¬ 
siderable mass on the record. 

It is agreed, however, that the Receiver 
should remain fortbe present, until this matter 
has been decided by the learned Subordinate 
Judge in accordance with law. The Heceiver 
will accordingly remain for the present in 
possession of euch property as he has already 
taken possession of, and the learned Subor¬ 
dinate Judge will decide the question of 
whether a fieoeiver should be appointed or 
not at as early a date as possible. 

The records with the affidavits will be 
sent down as soon as possible. 

*• Oase remanded. 
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INtBA RAJ IIKQB t, MORADKHAN. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

- Fmsr Civil Appeal No 66 of 1921. 

July 8, 1*22. 

Preient : —Mr. Batten, J. 0., and 
Mr. Halli'ax, A. J 0. 

INDR A RAJ SINGH and another— 
Diorie-Holders—Appellants 

versus 

MURADKHaN and another—Judgment* 

DrBI ORd—RliPO UDEJf 18. 

Civil Procedure Code (Act V of 1903J, s. 41— Decree 
transferred for execution—Certificate, sending of, to 
original Court -Certificate of failure to execute decree 

Certificate of result of each application for execu - 
tion—Jurisdiction of Executing Court, determination of. 

Seotion 41 of the Civil Procedure Code requires 
that a Court to which a decree has been sent for 
execution shall certify to tbe Court which sent it 
that it has completely executed the decree or has 
failed to do so and is unable to do so any further. 
The section may also require certificates to be 
sent of the result of each application for execution 
that is made to the Executing Court, In any 
case such certificates have to be sent under the 
executive orders of this Court. But the sending 
of a certificate does not of itself put an end 
to the jurisdiction of the Court to execute the 
deoree and the sending of a certificate of the latter 
kind cannot do so at all. [p. 6 »*, cal. /, p. 6.9, col I.] 

Manorath Das y Ambica Kant a Bose, » Ind. Cas 67; 
13 C W.N. f*33| 9 C. t J. 443, Maharaja of Bobbili v. 
Narasaraju P'eda, 15 Ind. Cas 738; 37 A. 231; 12 M. L. 
T. I - 9; (19>2. M. W N 721; 23 M. L. J. 236, Abda 
Begam v. Muzaffar Rusen Khan , 20 A. 129; A. W. N. 
(1897) 218; 9 ind. Dec. (n.s.« 143, Sarbhaj Rat v, 
MaTcand Lai, IRS P. B. |8S«, referred to. 

Mathura Nath Sen v. Kailas Chandra Roy, 3 C. W. 
N. ccxi (211), cited, 

Appeal from an order of the District 
Judge, Bbandara, dated the 14th Maroh 4918, 
in execution in Civil Suit No. 3 of 19l7, 
passed on the 7th May 1921, and order, dated 
the 3rd May 1921 by D.strist Jndge, Jub- 
balpur. 

Mr. 0 . B. Bapat , for tbe Appellants. 

Mr. D. T. Afaugalmurti , for the Respond- 

ants. 

JUDGMENT.—A decree passed in favour 
of the apptll&u s by the Coart of tbe 
District Jodge, Bbandara, w*s sent for 
execution by that Coart, under seotion 39 
of the Civil Proc3dare Code, on the 4th 
of May 1918, to .the Court of the District 
Judge, Jabalpur, with a cartiacite, as 
prescribed by r. 6 ( b) of 0, XXI, that 
satisfaction of the deo ee had not been 
obtained. Tae decree-hollers male an 

application for execution to the Jabalpur 

42 
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Court on the 15th of May 1918 add 
warrants of attaebment were issued, but, 
as they ware unexecuted and the decree- 
holders did not desire to proceed farther, 
the application was dismissed on the 21st 
of June 1918. The certificate of failure 
to execute the deoree was duly sent to 
the Bbandara Court on the 29th of June 
1918. On the 3rd of May 1921 tbe decree- 
holders pat in a second application for 
ezesntion in the Jabalpur Court. This 
was not registered hot was returned to 
the decree-holders on the Bame day with 
an order endorsed on it in the following 
terms: "The intimation has been sent to 
the Court concerned on 29th June 1918, 
This application is, therefore, returned for 
presentation to proper Court.” 

(2) The deoree holders presented this 
to tbe Bnandara vourt, together with a 
petition for a fresh transfer of the decree 
and a fresh certificate under section 39, 
r. 6 of 0. XXI. On this petition the 
learned District Jndge endorsed tbe following 
order on the 7th of May 1921: "Petition 
returned. No fresh certificate is necessary. 
Ex-cation on .issue ou the original cer- 
tificite from time to time until either the r 
deoree is satisfied or the execution for any 
reason becDmes impossible. Tbe mere fact 
that au intimation is sent to this Court 
concerning the result of each petition for 
execat r oa does not pat an end to the 
juried.otion of tbe Court to which the 
decree is sent for execution. Petition for 
issue cf fresh certificate is rejected in this 
Court.” The decree holders then presented 
the Bame application for execution ouoe 
more to the Jabalpur Court on the 11th- 
of May 1921, but the learned Additional 
District Jndge passed no written order oa 
it and, apparently, refused to have anything 
to do with it, slating that he could not 
revise his former order. The decree holders 
have accordingly CDme here iu appeal, pray¬ 
ing that whichever of the two conflicting 
or (era is wrong may be sst aside. 

(«i) Toe vie* taken by the learned A ddi- 
tional District Jadga of Jabalpur seemi 
tc be that, when a Court to which a decree 
has been sent for execution has reported- 
the failure of one attempt to execute Ibo 
decree is thereby re transferred to the Court 
which nude li. No warrant whatever is 
to bs found for this in tha words of ftb* 
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Civil Procedure Code, Section 39 speaks 
of a decree being sent for disposal, Sestiou 
42 makes the point etill clearer by saying 
that tbe Court to which the decree ie 6ent, 

shall have tbe same poweri in executing 
each detree as if it had been passed by 
itself ” : the Oonrt whith passed a decree 
would certainly have power to entertain 
further applications for execution after 
the failure of the first, even if it were bound 
by law or by executive instructions to report 
that failure to some other Court and had 
done so. On tbe words of tbe Code, there 
seeme to be no doubt about the matter, but 
•ertain rulings have been sited which show 
that the point has been raised, 
h (4) The difficulty seems to arise from a 
doubt whether, under lection 41, the Execu¬ 
ting Court has to report to the Court which 
passed tbe decree the result of the first 
application made to it for execution, even 
if it is only partial suctes* or complete 
failure, or to report only cimpMe execution 
and final failure, leaving no possibility of 
further execution by it. It is probab’e 1 hat 
the section was meant to ensure that a 
Court which passes a decree shall be kept 
informed all along of tbe proceedings of the 
Court to which it is sent for execution, 
That is undoubtedly tbe more convenient 
course, and executive orders that it shall be 
followed have been issued by this Court. 
But a certificate of exeouiion, or failare 
does not put an end to tbe power of the 
Coart to execute just because it is pi escrib¬ 
ed by section 41. Wb6n a Court sert.fies 
that it is unable to execute a decree that 
has been sent to it any further, either be 
cause it has been fully exeou ed or there 
is no possibility of executing what ia left 
of it, it certainly has lost its power of execut¬ 
ing that decree, but not because it reports 
Abe fact. Still lees, can fete mere fact of 
certifying only partial execution or of 
failure that is not DeietsariJy final put an 
and to tbe jurisdiction of tbe Court to execute 
the decree or re-transfer it to the Court which 
passed it, whether such a certificate ia pre- 
acribed by section 41 of the Civil Procedure 
Code or only by tbe executive order of this 
Court. 

(5) In the Calcutta ease of Manoroth Dai v. 
A.n»bica Kauta Buss (l) decided in lb07 and 

^ 1 ) 1 led. Cas. 67, 13 C. W. N, 638, 8 0. L. J. 143. 


the Madras case of Maharaja of Robbili v. Nora* 
saraiu Peda (2) decided in 1912, tbe failure of 
tbe firs’ infructuous application to tbe Court 
to which the decree was sent for execution 
had apparently not been certified- to tbe 
Court which parsed it, and the question 
whether that certificate, if it bad been sent, 
would have put an end to the jurisdiction 
of the Executing Court cannot be said to 
have been decided ; indeed, in the Oalcitta 
case the learned Judges exprefflp refrained 
from stating an opinion on it as it dif not 
arise. It follows, however, from both judg¬ 
ments that the certificate of tbe first failare 
was considered not to be required by law 
and an unnecessary intimation of result.of one 
application for execution cannot be called 
a certificate 6uoh as is required by section 
41 of tbe Procedure Code and, therefore, 
cannot have the effect cf such aafri6cate, 
whatever that effect may be. Butin th^ Allaha¬ 
bad caee of Abda Begnm v. Munffar Husen 
Khan (3) and in Baibha > flat v. Mukami Lai 
(4) decided by tbe Chief Court of the 
Puijab, a certificate of the failure of the 
first application had been rent, and the 
same view of its effect was taken a« has been 
iefc out atove, The ease of Mathura Nath 
Ben v. Kailas Ohanara Key (5) reported 
in the Calcatia Weekly Notes has also been 
cited before us. A mere summary of tbe 
ruling on this point is there giveD, and even 
that does not appear to be a quotation of the 
words of the judgment, 

( 6 ) Our decision of the question before us 
may be summarised as follows. Section 
4l of tbe Civil Procedure Code requires that 
a Court to which a decree bas been sent 
for execution shall certify to tbe Court which 
sent it that it has completely executed the 
decree or has failed to do so and ie unable to do 
so any further. Tbe section may also require 
certificated to be sent of the rebult of each 
application fur execution that is made to tbe 
Executing Court, but in any cass such 
certificates have to be sent under the 
executive orders of this Court. But the 


(2> 15 Ind Cas. 73- s 37 M. 231; 12 M. L. T. 119;' 
(191*) M- W. N 721; 23 M. L. J. 236. 

(3) 20 A. 129; A. W. N. v .a97) 218;9 Ind. Dec. 
(n 6.) 4*3. 

(4) 168 P. B. 1889. 

16 ) 3C.WN,c«*i (211). 
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tend ids' of ft eertifioate does not of itaelf 
pat an end to the jurisdiation of the 
Uo “™ to exeonte the deoree, and the 
sending of a eertifieate of the latter ola«s 
eannot do so at all. In this view, we set 

r? , the , orde r P»«3sd on the 3rd of May 
1921 by the Additional District Judge of 
Jabalpur and order him to admit the appli. 
cation for execution on which that order 
is passed as an application died on that date 
and to deal with it according to law. The 

eoets of this appeal will be paid by the re- 
epondenls. 

0 , *. d. & tf. h. Appeal allowed . 


$ 


,Jt for / f u the , Pirt of a Court to dismiss a 
for ^ aaIt . ^er 0. IX, r, 4 of the Civil Pro- 
ln the presenoe in Court of an 
authorised agent with his witnesses, [p. 681, col. 2 .] 


PATNA HIGH COURT. 

Civil Rsvision No. 332 or 1921. 
Frbrnary 21 , 1922. 

Jnstio9 Jwala Prasad 
KUNJ BEHARl SINGH— Plaintiff 

^PlTlTIONB* 

vers us 

SHEODAHIN PANDEY andothms 

by the Patna High Court a i w h 8 followed 

r Readers, In the matter of, 41 Ind Ch* qoo o n 
L. J. 269 at p. 261: 1 P L W 7?A.s?a ^ 28 '' 2 P * 

IS Cr. L. J. 80S, relied upon ‘ ‘ 1 ?) Pa( " 2,7 ‘ 

81 b*JW4w5? a 0h0 n V ■ ™ Uullik - 6 0 V \ 

ole! S^q'Tw. N ™ 

sat* A a 


Application against an order passed by the 
Mnnsif, Arrah, da*ed the 7th July 1921. 

innauDoi ?*™ 1 forfche p e««on9r. 

JUDGMENT.—The present petitioners 
have been substituted in plaes of the original 
petitioner who was the plaintifE in the 
Court below. The plaintiff instituted a rent- 

in'the n ° f 7^'' h '\ appli,ltion h ” arisen 
o.n . ,“ ar ‘ of the Mansif of Arrah. No 

aid th I92 °' Tte de,endaata did not appear 
and the ease wa, set do vn for an er parte 

hearing on the 23rd May 1921. On that day 

25th' 1 1 “ 9 t ,0r defaaI ‘‘ 0a tha 

2 otb, the plaintiff filed a petition under 

?! V* ihe 0lviI Pr °cedure Code 

for setting aside the aforesaid order of 
dis.ms.a °f the suit and for its restoration. 
1 his app'isation was rajestsd by the jodg. 

Th^ °! dat8d ‘ h9 7th Ja, y 192f * 

Coart in’ ® - ha3 ’ n herefore ' - COm ^ ‘0 ‘his 

H . a , rt r 3 y'"°n 8nd asks to have the ordsr 
of the Mnneif set asids. 

The short ground urged in.eapjort of the 

fa li' T W thi ‘ in fl9t no de- 

fenUinthe appearance of the plaintiff, and 

rirhl^nT* h* d > therefore, abapflntely no 

Toss of 7 h 83 tfa , 89 ai L f0r ‘ ha n'ou-aoosar. 

aosa of the plaintiff an der 0. IX, r 

i- The eentention appnrs to be sound and 
is b^rae oat by fchn fanFa • , a 

ca e of ?“ a, * oa ot of his oil aga the 
° R f tba ff was 110 kid after by his 

La,hmi m p J‘ T' a “ d hi ’ an muihle ” 
Uasbmi Prassd, under a duly registered 

Power of-attorney. The plaint was duly 

8 r l?D h -P nd ! er , i3sd by tha 

L;.hm. Prasad, for the plaioliff. The vaha. 
Uiumifilei on bibalf of the plaintiff wa. 
al,o exaouted by Laci ni Prasal It contains 
the naoois of a numbsr of Pleaders of the 
Arrah Bar ; but at he time of filing the 
plaint and the la'iilat'i'imT. |h 9 pj».j 
4bl.l 

latnami and male the u„„ Ja ry endor« 
meat. On tho 3):d May, the date of th a ‘ 

hearing of tho eu.s, the h.ui of the plaint! 
iff h witnegasa t-ied under the aityno^ 
of the sail Pisa far Moalvi Ablul r’''' 
gentleman is a:-,o very old using 0 f ab , lt 3 j 
yeara of and oo fchoie d*v 4 
105 the rams fast. Ha left tho Oo 
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10*30 A. M. and the case till then was not of-attorney, This vakalatnama was accepted 
taken up, It was taken up at 11-26 a. m as by Moalvi Abdul Azz and was already 
the order-sheet shows, Laohmi Prasad, the filed in Court. Bai Jang Bahadur was alio 
mnHhtear of the plaintiff, and Ram Rachya there on the the am^mukhtear And the 
Singh, hie (petitioner’s) son were both present plaintiff’s son engaged him ss the Pleader 
in the ijlas room and were also the witnesses and he atcepted the 6ame. His name 
onbehalf of the plaintiff:The plaintiff's witness being alraady in the i akalatnama he was 
went into the box. As Pleader Moalvi Abdul competent to sign the same in accordance 
Axis had left the Court, Lachmi Prasad and with the rules prescribed by the High Court, 
Ram Rachya Singh wanted Rai Jang Bahadur, Formerly, it was held in some eases that 
Pleader, who happened to be pro ant in even the signatnre of the Pleader is not 
Court, to appear and examine the witnesses essential, provided his name is in the body 
in the case whish was heard ex parts. No of it. However, in 1914 the Calcutta High 
fresh vakalatnama was filed, and on behalf Court (whish is followed by this Court) 
of the plaintiff it was urged that the stamp prescribed the rules on the subject: vide 
vendor was not available so late in the day. Chapter XI, r. 46 of the General Rules 
This explanation has not baen accepted by and Circular Orders. Clause (6) of the 
the Mun9if. The name of Rii Jang Baha« rule requires that, 

dur, however, happened to be in the bady l A Pleader accepting a tahalatnama 
of the vakalatnama along with the name9 purporting to be exeented by his client in 
of several other Pleaders of the Bar. The person is bound to satisfy himself that it 
plaintiff’s am mukhtear asked Rii Jang Biha- was so executed. When it pnrporte to be 
dnr to act on his behalf as Pleader, and Rai executed by a third party, on behalf of his 
Jang Bahadur did give his consent. He client, he is bound to ascertain that suoh 
then wanted permission of the Court to sign person has been duly empowered by the 
the vakalatnama which had already been filed, spent to appoint a Vakil, and has himself 
This prayer made on behalf of the plaintiff executed the vakalatnama 
for Rai Jang Bahadur to sign the vakalatnama Clause (c) requires that, 
was refuted, and the learned Monsif passed “No' Vakil or Pleader shall receive a 

the following order;— • vakalatnama from any person other than 

Pleader of the plaintiff does not appaar. the party himself, or his recognized agent, 
The suit is dismissed fordefauK There is or a person duly authorized by ■ power-of* 
bo one to examine the witness-in chief. Time attorney to act in this behalf, or his ser- 
11*V7,” vant or relation or a Pleader or Vakil or 

Now, on behalf of the plaintiff it is mukhtear specially authorized in writing in 
urged in this Court that the order of that behalf.” 
the Munif is wholly without jurisdiction, Clause (e) eays that, 

illegal and irregular. It ia said that “When a vakalatnama is filed by a Vakil 

he had no power to refuse Rii Jang or Pleader, he shall endorse ou the back 
Bahadur to accept the vakalatnama and of it the date of acieptanoe, the name of 
sign the same. This contention appears to the person from whom it is received, and, 
me to be borne by the law and the if suoh perron is neither the client himself 
authorities on the subject. 0, ill, r. 4 (1) nor a Vakil, Pleader, or mukhtear, shall 
of the Code of Civil Procedure requires; state the precise nature of the authority 

“ The appointment of a Pleader to make with date of that person.” 
or do any appearance, application or act Clause (/) Bays 

for aDy peraon shall be in writing, and “A vakalatnama which has been filed 

chall be signed by 6uoh person, by his iD Court may be subsequently accepted by 
recognised agent or by some other person a Vakil or Pleader wbo66 name appears in 
duly authorised by power-of«attorney to act the vakalatnama at the time when it was 
in this behalf. ” first filed : in the case of such subsequent 

This rule was complied with, inasmuch aicsptance, an endorsement shall be made 
as there was a written vakalatnama filed as in the case of the first acceptance.” 
on behalf of the plaintiff as execated by I have considered all the authorities sited 
Jjie am- fear under a registered povror- by the Mnnoif cn the subject, namely,. 
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KDMX BIHARI B1MOH V, RHKOD AHIN PiUDBY. 

8hama Prosid Qhos* v. Taki Mullik (1), 

Jogesh Ohandra Qupta % In the matter of ( 2 ) 

and Mohesh Oh tndra Adiy 7 . Panchu Muiali 

(d;. Ac to the recognized practice upon the 

&ubject, reference may be made fco 19 

Calcutta Weekly Notes xxv (25), XXVI (26) 

Notes. This has been referred to in the case 

of Muhesh Ohandra Addy v. Panchu Mudali (3). 

In Ttto Plead trt % In the matter of (4; it was 

observed by a Speiial Bench of this Court 

that the Court can only object to a Pleader 

appearing in a case when be does not comply 

with the aforesaid tule on the subject of 

the acceptance of vakalatnama , that is to 

say, when the Pleader does not sign the 

vakalatnama and record the endorsement 

required by clauses (e) and (/) of r. 46 of 

Chapter XI of the General Rules and 

Circular Orders. The Pleader in the present 

case, Rai Jang Bahadur, was ready to make 

the necessary endorsement. The Munsif 

refused it only on the ground that a fresh 

vakalatnama was not filed and the vakalatnama 

already filed was not safficient. The refusal 

wa9 against the express provisions in r. (/) 
which says, 

“A vakalatnama whish has been Bled in 
Conrt may be subsequently aioepted by a 
Vakil or Pleader whose name aposars in 
the vakalatnama at the time when first filed ; 
m the ta:e of enah subsequent acieptan.e an 
endorsement shall be made as in the case 
of the first acceptance ” 

The argument advanced by the learned 

Mnnaif appears to bs very ingenious indeed. 
He Bays, 

"He did not appoiot him hie Vakil from 
before. He appointed EUi Babu Jang 

he hU V Ef f H f 1 id D0 ‘ appoint hi “ •» 

be bis Vakil by vakalatnama. At the time 
be executed his vakalatnama he intended to 
appoint as bis Vakil only the psrson or 
persons of whom he took or he intanded to 
taka e.gna ores. At the time of appointing 
Mr. Abdnl Az z as his Vakil he had no 
intention to appoint any other Vakil. He 
ODly gets signature of the Vakil whom he 
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Cl's 0. W.N. 816. 

i0 (2) 33 Jnd.-Cas. 831, 20 C. W. N. 283, 17 Cr. h. J. 

(3) 32 Jnd. Cas. 395j 20 0 , W K 2S7* 23 P t t 

297; 43 0.884. ‘ ™ 7i 23 L * J * 

(4) 41 Ind. Cas. 328: 2 P. L. J 259 at n 9Ai id 
L. W, 483, (1917) Pat, 217, 18 Cr, L, J. 80S 6 ' P ' 


appoints at the time of executing vakalaU 
nama” 

We are not here to investigate into the 
intentions of the parties. The fact is that 
names of various Pleaders including that of 
R*i Jang Bahadur were in the vakalatnama, 
and obviously it was with a view to get the 
acceptance of auy of the Pleaders whose 
names appeared in the vakalatnama when an 
emergency would arise. The names of other 1 
Pleaders than the one who was engaged and 
aciepted at the time are only mentioned 
with a view to obviate the necessity of 
filing a fresh vakalatnama, else there was 
no meaning in encumbering the vakalatnama 
by pnttmg down a number of Pleaders 1 ' 
names if when snbiequently in appointing 
the Pleaders named in the vakalatnama fresh 
vikalatnamas were necessary, But we are 
relieved from going into the intention of 
the parties in the case when the rale 
expressly says that a vakalatnama once filed 
m Court may be subsequently accepted by 
a Vakil or Pleader whose name appears in 
the vakalatnama. The Oour, has only to 
see whether the name of the Pleader pro¬ 
posed to be appointed appears in the 
vakalatnama or not, and if hie name does 
appear then the Pleader is entitled to sign 

the vakalatnama and appear and act in fche 
case. 

Again, apart from the question whether 
Kai Jang Bahadur could or could not be 
permitted to sign the vakalatnama in question 
there was no default on behalf of the 
plaintiff when there was a dnly authorized 
agent with a registered power-ofattoroey 
present in Court with his witness, and th« 
order'dismissing the suit was bad in law: 

Thi! 1 ° f . t v B , C<) ? B of 0ivil Pr °™dare. 

This agent had signed and verified the 

plaint, had appointed Vakils and was looking 

after the ease. The Munsif 00 nld have 

with h.s assistant, examined the witness’ 

whuh would have taken only a few 

minutes, or should have adjourned the ,ase 

as it was taken np so late in the day, instead 

of disposing of .t et 11-27 a parti,,, 

larly when the plaintiff's Pleader had filed' 

and .J ;ft the 0o “' , t at 1Q-30 a „ 
The phmhff only wanted to nee the R,oord 

of Rigot and to enraioe only one wli„ 

Toe z al of the Mmsif does not rest there 

Wnile hearing the application for eefcfin^ 
aside the order of dismissal under Q, \j 
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r. 4, two witnesses were examined on 
behalf of the plaintiff, namely, Lashmi 
Prasad, am-mukhtear, and Monlvi Abdul 
Aziz, Pleader, who was engaged originally to 
aot in the ease. Naturally the evidence*in* 
chief was very ehort, bat the cross examina¬ 
tion was by the Mansif himself, as nobody 
appeared to oppose the application, and 
that appears to he too searching and inordi* 
nate, and the judgment rejecting the re- 
hearing petition also appears to be pretty 
long. The learned Mansif seeus to have 
been carried away - in this case from the 
beginning to the end more from vindicating 
bis own view of the technical point as to 
the right of a Pleader signing the vahalct* 
nama already filed in Oonrt than from the 
jastica of the ciBe. He woald have bean 
well-advised had he reserved this point for 
a more appropriate case. In any view the 
discretion used in this casa by the Mansif 
both in dismissing the suit and not restoring 
it was cot proper. 

The result is that I set aside the order 
of the Mansif under 0, Uf, r. 4, and rectors 
the case to its original file to be disposed of 
in accordance with law. 

s. d. 

Rule made Qbfo'ute, 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 485 cf 

1903. 

December 8 , 1904. 

Vretent:— Mr Brett. 

JOGESH OHaNDRA ROY -Plaintiff- 

Affcllast 

venuf 

ANNODA OHARAN OHOUDHURY- 
Difikdant—Respondent. 

Cess Act (IX B. 0, of 1880J, 4, 41, rub-«. (3)— 

Cesses, whether recoverable from tenants paying rent in 
kind. 

There ia nothing in law to prevent a landlord 
from recovering ceases from his tenants in the case 
of lands held by them on rents payable in kind. 

Appeal against a decree of the Sab- 
ordinate, Judge, Fir-il Court, Chittagong, 
dated the llth of December 1902, modifying 


that of the Mansif, Patiya, Third Coart 
dated the 24th of Jane 1901, 

Babu Bari Bhutan hfukeriee, for the Appel* 
lant. 

JUDGMENT.—This appeal arises oat of a 
suit brought by the plaintiff appellant for 
arrears of rent of three plots of land. 
Money-rent was claimed in respeot of two 
of the plots and rent in kind in respect 
of the third. There was also a claim for the 
usual cesces. 

The Coart of first instance decreed the 
en'ire olaim but on appeal the lower Appellate 
Coart has modified the decree of the Coart 
of first instanoe by disallowing the claim 
for cesses in respect of the plot of land 
for whioh rent was claimed in kind. The 
Subordinate Judge gives as bis reason for 
disallowing that part of the claim for 
ceeses that there is no provision in the law 
for the payment of cesses when rent is 
payable in kind and there is no proof on 
behalf of the plaintiff of any agreement to pay 

such CF08B», 

On behalf of the appellant it is cor tended 
thst the Subordinate .Judge is in error in 
euoprsing that «be law does Dot co» tun late 
that cesses sbonld he paid by the ter an*s 
in the cases of lands held on rents pay&b'e 
in kind. The contention ie, in my opinion, 
correct. Section 41 of tbs Cess Act clearly 
provides that the cess iB payable in respect 
of all lands held by a cultivating raiyat and 
sub-clause (8) of that section lays down the 
amount of cesses which the raiyat ie bound 
to pay. The Subordinate Judge was possibly 
unaware of the roles provided for the levy 
of cesses in respect of rents payable in kind, 
and his attention is, therefore, invited to 
the explanation given u* der section 4 of 
the Cess Act, B. O. of 1880, in the edition 
of the Ac* published hy the Board of Revenue, 
with the Boards Rules attaohid. in my 
opinion, the Subordinate Judge is in error 
in diiallowicg the claim of the plaintiff 
f' r the tenants’ share of the cerses on the 
plot of land paying rent in kind and 1, 
therefore, set aside the judgment and desree 
of the Subordinate Judge on this point 
and restore the judgment and decree of the 
Mansif. 

As no one appears on the other side 
to sontest the appeal, I make no order as 
to costs. 


Decree ret aside* 
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PATNA HIGH COURT; 

Prity Council Amu, No. 10 of 1921. 

•Inly 5, 1921, 

Present :— 8 ir Dawson Miller, Kt„ 

Chief Justice, and Jnstiee Sir B. K, 

Mnllick, Kf. 

B!SHUN PRASAD SINGH and others 

—DEFENDANTS—PETITIONERS 

versus 

NARSINGH DA8— Plaintiff—Opposite 

Partt, 

" Civil Procedure Code (Act V of 190RJ, s. 110— Appeal 

to His Majesty in Council-Suit to set aside transfer 

as not justified by necessity—Necessity for sale of part 

of transferred property established—Appeal, valuation 
of. 

Where in a suit to set aside a transfer of property 
made by a Hindu widow on the ground that it was 
not justified by legal necessity, the Court finds that 
the transfer was justified only to the extent of a 
certain snm for which there was necessity, the value 
of the appeal to His Majesty in Council is the value 
of that part of the transferred property whose aale 
is not found to be for legal necessity, and if the 
value of the same be less than Rb. 10,000 leave to 
appeal will not be granted. 

ApplmHon, under section 110 of the 

Oivi] Prosadnre Code, against. the decision of 

Mr. JnRti.H Dai and Mr. Josties Bos’, in First 

Anneal No. 4 of 1918, dated the 4th Jannary 

1921, 

Mr. Sunier Lall for Mr. Bimala Oharan 
Sinha, for the Petitioners. 

Messrs. L. N, Qtngh, Rag ho Prasad and 
Kailatpaii, for the Opposite Party. 

JUDGMENT. 

Miller, 0. J.—This is an application for 

leave to appeal to Hie Majeity in Council 

from a decision of this Court, dated the 4th 
January last. 

The applicants are the defendants in the 
suit. The defendants chimed the property 

under & sale made to their father by the 
grandmother of the present plaintiff. The 
plaintiff is the reversioner of the estate of the 
grandfather after the life-interest of his 
grandmother and her danghter. 

The lower Court awarded 'a decree i n 
favour of the plaintiff on the ground that 
the transfer made by the grandmother 
was not justified by legal ne.ensity. On 
appeal to this Oonrt that decision was 
varied, the Court finding that out of a 
totsl sum of a, S 800, the pur.hase prise, 

R . 8, '• 4,2wa< > Justified by legal nesessity 
at the time of the transfer. The Oonrt 
accordingly varied the decree of the Trial 
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Court by ordering that 1 the 1 plaintiffs title 
to the UTMMnt? in question should be declared 
and that he should recover possession thereof 
nnon condition that he first paid to the 
defendants Rs. 1,412 with interest from the 
date of the decree. Prom that desieiou the 

defendants s*ek leave to appeal to His Majes. 
ty in Oonnoil. 

So far as the desision appealed from ia 
oonserned, it was one of affirmance and 
deoided nnon questions of faot and no 
question n f l aw ari.es. Tt is contended, 
however, bv the defendants that the Oonrt 
having corns to the oonolo=ion that the 
sale of the orope-ty was justified to the 
extent of R,. 1,412 for whish there was 
n«SR.i-ty on the part of the family at that 
time, the Oonrt ought, to have ordered 
that the-e was valid transfer of the prop, 
erty, at all events to th e extent of rather 
mare than a third of the pronerty, and, 
therefore instead of Retting aside the sale 
ought to have confirmed the sale of a pro* 
portionate part of the property. It ap* 
pew that for many years it has been the 
practice in snob cases, where a portion of 
the nnrehase price is shown to have been 
justified by legal npoessity, to set aside the 
salei upon payment by the plaintiff of that 
portion. Even if this question might pos- 
Bibly be considered a substantial question 
of law, i« , fl DO t necessary to decide it in 
the present case, for, assuming that the 
defendants were entitled to that proportion 

& O finn r T rty . whl ' ah , Bs - 1214 b * 8r8 to 

Bs 3,800, the value of (heir appeal would not 
oome np to the statutory requirements The 
value, of the whole property is said to be 
Rr. 1O000. Therefore, if the defendant 
should be euooesefnl on the point of law in 
eir appeal to His Majesty in Oounsi), the 
result would bs that they would only re.over 
property of the value of a slightly more than 
» third of Rs. 10,000 instead of its oaeh 
equivalent. For these reasons, it does not 
appear to me that this is a proper ease in whieh 

Oonn”r Ue&Te *° aPPe&1 40 H “ Ma j es to '» 

10 

Mulliok, J.—.1 agree, 
w. 0, A. 

Application dismissed. 
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ALAUIIXGH V. GOPALDAfl. 

NAGPUR JUDICIAL COMMISSIONERS 

COURT. 

Sioo»D Civil Appeal No. 224 op 1921. 

March 27, 1922. 

Tretent: —Mr. Batten, J. 0. 

ALAMSIN GH—Difebdant—Appillakt 

veum 

Seth GOPALDaS—Def»kda»t— 

RrNFOnrinT. 

Civil Procedure Code (Act V of 190PJ, s. 99— 
WityeSe, deposition of, not signed by Judge—Trial, 
whether vitiated—b regularity—Bc-trial, whether should 
be ordered. 

The mere fact that the deposition of a witnoss is 
not signed by the Judgo who recorded it, would 
not vitiate the trial of the suit. The omission to 
sign is an irregularity merely, and, so long as there 
is no doubt whatever that the deposition was 
recorded by the Judge, section 99 of the Civil 
Procedure Code does not afford ground for a new 
trial. 

Appeal from a decree of the Dietrist 
Judge, Hoshangabad, in Civil Appeal No. 
171 of 1920, dated the 9th February 1921. 

Mr. S. 0. Duit Ohotcdhry , for the Appel¬ 
lant. 

Mr. K, V. Dcoskar , for the Respondent. 

JUDGMENT,—The first gronnd of appeal 
is to the effett that the plaintiff has not 
proved that the former tenant died without 
heirs. The plaintiff asserted that the former 
tenant died without heirs, and the plaint¬ 
iff’s pleading cn this point was not con¬ 
tradicted by the defendant who in fast 
admitted that he believed it to be true. 

As to the seaond ground, it sertainly lay 
upon the appellant to prove that he was a 
tenant. Be was not recorded as a tenant 
and the landlord did not admit that he was 
a tenant and it wai for him to prove it. 
The aueetion whether he has proved it is a 
different matter. It was argued that it 
was proved by the jamabandi. The Patwari 
who made the entry in the jamabandi says 
that he made it on information given by the 
appellant, it was admitted that the appel¬ 
lant was in possession, but as snh-tenank of 
Kanbaiyalal and not as tenant, This ground 
of appeal, therefore, fails. 

As to the third ground of appeal the Expert 
evidence is not rebutted by any expert 
evidense to the sontrary, and I do cot s«e 
&d$ reat^on why the lower Courts ebould ntt 
hate relied upon it. It is pointed out that 
the deposition of the Expert in Handwriting 
is not signed by the Munsif, though it ia 
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KOUUD KAHTA CHAKRA BUTT V . B1GH0LD. 

signed by the Expert. 'J hip, however, does 
not vitiate the trial. It is an irregularity 
and, under section 99, Civil Procedure Cede, 
does not afford a ground for a re-triaJ; sinse 
there is no doubt whatever that the deposi¬ 
tion was reoorded by the Munsif. 

The fourth and fifth grounds of appeal 
simply attaik the derision upon questions 
of fact arrived at by the lower Appellate 
Court and do not afford a ground for inter¬ 
ference in second appeal. 

The appeal is dismissed with soris, 

W, C A, 

Appeal dimisted. 


CALCUTTA HIGH COURT. 

Appeal feom Appellate Dccrib No, 1719 

OF 1919. 

March 3,1922, 

Present Mr. Juetite Newbould, and 
Mr. Justice PaDton. 

KUMUD KANTA OBAKRABURTTY— 

Plaintiff—Appellant 
rertut 

E. BIGNOLD, MANAGER, COURT of 
WARDS, MYM EN SING fl— Defendant— 

RecPORDENT. 

Trespass, civil—Unlawful entry, if essential-Force, 
use of, to trespasser, without giving opportunity to 
withdraw peaceably—Cause of action — Assault—Slight 
push—Damages. 

Under the Civil Law, unlawful entry is not an 
essential element of trespass, [p. 660, col. 1,] 

A trespasser, before force is used to eject him, 
even suoh force as a slight push, mast always be 
given an opportunity of withdrawing peaceably 
notwithstanding the fact that the trespass ia 
committed in a place where a notice forbidding 
entry is stuok up, [p. 666, ooL 2.] 

Where a trespasser without being giveu an 
opportunity of withdrawing peaceably is given a 
slight push, whereby he suffeis neither in person 
nor in reputation, he has a cause of action, owing 
to the infringement of a civil right but ia not 
entitled to more than nominal damages,, [p. 
cols & 'if] 

Appeal against a decree of the fceoond Addi¬ 
tional Dialriit Judge, Myrneuaingh, dated 
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KUMUD KANT4 CH1KIAB0IT V. BIONOLD. 

the 26th of May 1919, modifying that of the 
Subordinate Judge, First Court at Mymen- 
singb, dated the 29th of January 1919. ' 
FACTS appear from the judgment, 

Babn Sara! Chandra Bay Ohaudury (with • 
him Babas Kali Kinkar Oha^raburtti/y Eirendra 
Kumar Be and Jatindra Nath Sanyal ), for 
the Appellant.—The law of civil trespass 
is the same in the case of a Railwsy pro 
perty as 1 in the case of indiv : dual property. 
Beads section 122 of the Railways Act and 
Haltbury’e Laws of England, Vein me 27, 
paragraphs 1492,1495 My entry wap not nn 
lawful as I was there on invitation. There U 
no civil trespass unless the entry was unlaw- 
ful. Refers to Indermaur’s Common Law, 
11th Edition, page 828, Halsbury's Laws of 
England, Volume 28, paragraphs: 1487-88. 
If there was an entry by license there can be 
no civil or common law trespass. 

[Nbwbould, J.—But if a man abuses an 
authority given him by the law, he becomes 
a trespasser ob initio . See Six Carpenters 1 
cate (1)]. 

The case of a trespasser ab initio is differ¬ 
ent. If 1 enter upon another’s land by 
leave and license, I can under no circum¬ 
stances be made liable for oivil ftrespaFs. If 
1 committed any offense < might be 1 abb for 
that. From the Sin Carpenters* cate (lj it is 
clear that there is a distinction between 
authority of law and private authority. 
There is no trespass ab initto by abuse of 
private authority. Refers to Pollock on Torts, 
10th Edition, page 413. 

(Newbodld, J.—Assuming that you are a 
trespasser, bow does that justify the assault?] 

That is my second point. If 1 was there 
unlawfully no body has a right to ut-e 
physical force and drive me out without 
requesting me to leave. S*e Balsburys’ Laws 
of England, Volume 27, paragraph 1505, 
Volume 23, paragraph 1488. 

Then oomes the most important ques« 
tion, the question of damages. Beads 
Batanlal on Torts, 6;h Edition, page 
178, Indermaur’s Common Law, 11th 
Edition, page 461. tipec al damage need 
not he proved in a «a<e of as aulc. So that 
there is no justification for giving me only 
nominal damages Lastly, there is no reason 
why 1 should not be entitled to my full 
costs. I have succeeded on the merits and 

(1) (1610> l Sm. L. C. tilth Ed.) 132; 8 Coke 146a- 
77 E. E. 69'b 


the lower Appellate Court has exercised in 
unbound dissretion in not allowing me my 
full costs. Refers to Justin Bull v. Fault (2). 

Mr. Lane ford James ;Oonnael (with him Babu 
Ambicapada Chaudhury ), for the Respondent 
—Having regard to the findings arrived at 
by the lower Appellate Court it cannot be 
seriously argued that the plaintiff was not a 
trespasser. The entry of the plaintiff need 
not bs nnlawfnl from the beginning. Even 
if unlawful entry wfre an essential element 
of trespass, the plaintiff has nothing to 
complaio, for the finding of the final Court 
of fast amounts to a finding that his entry on 
the Railway property was unlawful from the 
beginning. As the plaintiff was a trespasser 
the assault, if any, was justifiable. Sse 
Pratab Baji v. Bombay Baroda and Central 
India Railway Oo. (3). Then on the question 
of the amount of damages, as the plaintiff has 
neither suffered in person nor in reputation, 
he has only a technical cause tf action owing to 
an infringement of a civil right which sausod 
him no real damage. Under the circa Distances 
the plaintiff can claim nothing beyond nominal 
damages. 

In the cross-objection my contention is that 
there was no caus9 of action even in the 
technical pen^e. Mush has been made of the 
fact that there wa9 no request to leave, but 
the fact that there was a notice prohibiting 
trespass, was sufficient to render any such 
request to withdiaw unnecessary. On tie 
question of costs also, my submission is that 
as the defendant succeeded in reducing the 
major portion of the damages slaimed, he 
should have been given bis full costs. 

Babu Sarat Chandia Hay Ohoudhury re¬ 
plied. 

JUDGMENT,—This appeal arises out of 
what has righ’ly been described by the 
learned Counsel for the respondent as a 
storm in a tea cup. The plaintiff and the 
defendant are two gentlemen residing at 
Mymensingh. On the 15th July 1917 ^ 0 
first train from Mymeosiogh to Netrokona 
was run across a uewly erected bridge. On 
the evening of that dey the plaintiff and 
deftnl&nt were both on the embankment 
leading to this budge. The defendant was 
accompanied by two ladies. The plaintiff 
passed in fr. nt of those ladies not noticing 

(2) 68 IntkCas. 421; 24 0. W. N, 362. 

(3) 1 B. 5J: 1 Ind. D^o. Dec. s.) 34, 
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that they were there. The plaintiff’s conduct 
caused annoyanee to the ladies and the 
defendant did not realize that the plaintiff’s 
rudeness was unintentional. The defendant 
had authority from the Agent of the Bail, 
way Company to remove trespassers from 
that place and he went and gave the plaint, 
iff a slight push. He did not go through 
the formality of asking the plaintiff to go 
and waiting for his refusal before using 
physical force. On these finding the lower 
Appellate Court has awarded the plaintiff 
damages amounting to 5 rupees. These 
fiodinga must be Bccapted in second appeal, 
and on these findinvs we think that the 
lower Court wee perfectly right. 

It is contended that these findings are 
insufficient for holding that the plaintiff was 
a trespasser. With that we cannot agree. 
The plaintiff’s case on this issue is based 
on the fasts that there was an implied 
permission to the publis to go to the 
quarters of one Mr. Mookerjee which was 
on the Railway land. But it is found that 
there tonld be do reasonable claim on the 
part of the plaintiff that he had the right 
to take the route he did, It is strongly 
contended that either under section 122 of 
the Railways Ast or under the Civil Law 
there tan be no trespass without an unlawful 
entry. We are unable to aicept this pro 
position of law, Sestion 122 of the Railways 
Ast has no application to the present ease. 
Section 1*2 defines a spetific criminal 
offense and has no bearing whatever on 
the rights of an ocoopier of land to eject 
trespassers therefrom. Bnt even if unlaw- 
fol entry were an ersential element of trespass 
the finding we have just quoted amounts 
to a finding that the entry on this part 
of the Railway property was unlawful, that 
is to say, without the sonaeut of the Railway 
Authorities. 

As regards damages we think that on 
these findings it is absurd to eontend that 
the plaintiff has a claim to anything beyftnd 
nominal damages. He has oertainly not suf. 
fered in pereon, and although the learned 
Subordinate Jadge who tried the case in 
tfce first instance took a more favourable 
view of the plain!ifl’s case and held that 
he was not a trespasser yet he did not 
find the plaintiff suffered any loss of repnta* 
tion. The care is one in whioh the plaintiff 
has tause of astion owing to infringement of 


civil right but in which no real damage hai 
been caused to him. 

The last point taken in this appeal was the 
question of costs. Certain English cases were 
•ited and also the decision of this Court —Justin 
Bull y. Fault (2). This is a oase of the Origi¬ 
nal Side of this Court, The practise in the 
Mnffusil is that costs should depend on the 
result of the case and it is usual when the 
snit partly sasceeds for proportionate costs 
to be given. The important difference 
between cases in England and on the 1 
Original S de of this Court and cases in the 
Muffaail is that in cases in the Muffasil eosts 
are much more directly proportionate to the 
amount claimed. In the present o*pe we 
•re UDable to hold that the l*ar ed 
District Judge in following the usual 
practice in granting costs exercised an un¬ 
sound discretion. 

In the Gross-objection it is nrged -that 
the mere fact that there was a notice for¬ 
bidding trespass at the placa where the 
plaintiff wap, was sufficient to render any 
request to' withdraw unnecessary. That 
contention we are unable to accept.' Before 
force is used even each slight force as in 
the present case a trepasser mail always 
be given an opportunity of withdrawing 
peaceably. It ia further contended in o r 08 fl- 
objection that the defendant should have • 
been given full coats in the lower Appellate 
Court as be succeeded in reducing the 
damages awarded from Rs. 700 to Rs. 5. 
Bnt for the same reason as we have rejected 
the appellant’s contention as regards oosts we 
reject the defendant’s alio. 

We accordingly dismiss the appeal and 
disallow the cross objection. As both parlies 

failed before ns we m- k* no order as to costs 
in this Court, 

N. H. 

Appeal dumimd. 
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MADRAS HIGH COURT. 

Civil Appeal No. 377 op 1519. 

August 31,1921. 

Present Mr. Jnstiae Oldfield and 
Mr. Jnatite Raroesam. 

S. N. RAGHUNATHASWAMI IYENGAR 
and gtbeki—Dipindanis—Appellants 

ter sue 

S, GOPAUJ RA© aid others—-Plaintiffs 

— Hl8PONDE‘TS 

Civil Procedure Code ( Act V of 10O8J, *. 50, 0. XXI 
—*May apply,’ meaning of—Death of party defendant 
after decree and before execution sale—Legal represen¬ 
tative not brought on record'—Sale, whether nullity 
—Suit on mortgagee—Puisne mortgagee impleaded as 
defendant-Compromise decree—Puisne mortgagee , 
whether “ judgment-debtor 

The words ‘may apply’ in section 60, Civil Pro- 
cedure Code, are equivalent to ‘shall apply', for, 
except in the sense that the decree-holder may, if 
he chooses, drop execution altogether, there is no 
option left to him and it is imperative on him to 
follow the procedure enjoined by the section if he 
desires farther execution, [p. 669, col. 1] 

Proceedings taken in exeoution of a deoree with¬ 
out the legal representatives of a deceased judg- 
ment-debtor being brought on the record are void 
and do not amount to a mere irregularity, and, if 
the proceedings have culminated in a sale, the sale 
is altogether void and is a nullity and need not be 
set aside, for this purpose no distinction can be 
drawn between the case of a judgment-debtor’s 
death before the order for sale is passed and the 
case of a death after the order, [p. 669, col 2; p. 6^0, 
col. I.] 

Malkarjun v. Narhari, 26 B. 337; 5 C. W. N. 10; 10 

M. L. J. 36b; 27 I. A. 210; 7 Sar. P. C. J. 739; 2 Bom. 
L. B. 927 (P. C.), Sheo Prasad v, Bira Lai , 12 A. 440 
(F. B.); A. W. N. (1890) 103; 6 Ind. Dec. (n. s . J026, 
Abdur Rahman v. Shankar Dat , 17 A. 16?; A. W. N.' 
IU95) 36; 8 Ind. Deo. (n. s ) 429, Aba v. Dhondu Bai 
19 B. 276; 10 Ind. Deo. (n. s.) 187, Ramasami Ayyan- 
gar v. Bagirathi Ammal , 6 M. 160; 2 Ind. Dec (n. s.) 
404, Krishnayya v. Unnissa Begam, 16 M. 39P; 6 ind, 
Dec. (v. 8.< 630, Bar ay ana Kothan v. Kaliana - 
sundaram Pillai, 19 M. 2)9; 6 Ind Dec (n s.> 858, 
Muhammad Bafi v. Muhammad Askari, 37 Ind Cas! 
483; i P. L. J. 261; 3 P, L. W. 390. Seshagiri Roiv v. 
Tangaluri Jagannadham , 32 Ind Cas 391; oh M. 1031- 
19 M. I . T. 93, Sri Krishnasaumy Iyengar v. Soori ! 
kutti Ganapathy Iyer, 68 Ind. Cas. 903; 1921) M. W. 

N. *94; 14 L. W. 63b, Qanpat lal v, Bindbasini Prashad 
Narayan Singh, 56 Ind Cas. 274; 39 M. L. J. 108; IS A 
L. J. 6 6; (II20) M. W. N. 382; 12 L. W. 59; 2 D. P L 
R. (P. C.) 108; 24 C. W.N. 964; 47 I. A. 91; 28 M L 
T. 930; 47 C. 924 (P. C.), Net Lall Sahoo v Sheikh 
Kareem Bux, 23 C. 68*; 12 Ind. Dec. (h*. s ) 4f.fi, Bepin 
Bchari Bera v. Shashi Bhushan Datla, 2v Ind. Cas. 95- 

18 C. W N. 766; 18 C. L. J 62b, Jagadish Bhatta- 
charjee v. Bama Sundari Dasya, 51 Ind. ( as, 972; 28 
C. W. N. 108; 29 C. L. J. 41», Rukmin v. Jodha Singh 

19 Ind. Cas. 120, distinguished and explained. ' 
Groves v. Administrator-General „ aj Bengal, 22 If. 


» U §J% •• v V Di / Q 1 ! IAI1Q 

8amandan Karkat Edathil Rayarappan Nambiar v. 
Malikandi Aketh Mayan , 23 Ind. Cas. 261; 20 M. L, 
J. 2*7, followed. 

Khiaraj Mai v. Daim, 82 0 296 at p. 316; 2 A. L, 
J. 71; 1C. I. J. 684; 7 Bom. L B. 1; 9 C. W. N 201; 
321. A. 28; 8 Sar. P. C J 784 P. 0.*, Rashidun-nissa 
v. Muhammad Ismail Khan , 3 Ind. Cas. 804; 31 A 472i 
13 0 W. N. 1182; 10 0. L. J. 318; 6A.U. 822, 11 
Bom. L B. 1225; 0 M. L. T. 279; 19 M. L. J. 031; 86 
I. A 168 (P. 0.’ and P asumarti Payidanna v. Qanti 
Lakshminara8amma, 29 Ind Cas 3)4; 88 M. 1070 a fc 
p. K 80; 28 M. L. J. 626, referred to. 

Section 60, Civil Procedure Code, covers all appli. 
cations in execution even after attachment, fp. 069 
col. 1.] ’ 

Vuppu 8itaramayya v Minchula Qopalakrishnamma 
63 Ind Cas. 267; 43 M. 67; 0 L. W. 190: 37 M L / 
2'0; (1919; M. W. N. 668 and Raghunath Das v 
Sundar Das Khetri , 24 Ind. Cas. 304; 1914) M W # 
N. 747; 42 C. 72; 41 J. A. 261; ,8 C. W. N. 1058; *1 L 
W. 667; 27 M. L. J. 150; 10 M. L. T. 363; 16 Bom. L 
R. 814; 20 C. L. J. 556; 13 A. L. J. 154 (P. C.)) 
distinguished. 9 

In a suit by a first mortgagee impleading the 
puisne mortgagee as party defendant the latter filed 
a statement stating that he had no objection to 
the passing of a decree and praying that the balance 
remaining, after selling the property and paying the 
plaintiff, might be applied towards his mortgage 
The plaintiff and other defendants filed a compro.' 
mise petition in terms whereof a decree was passed 
The puisne mortgagee, who was, however, not remov¬ 
ed from the record died after decree. In due 
course the mortgage decree was executed and pro- 
perties sold without the representatives of the 
deceased puisne mortgagee being brought on record 
In the present suit by the heirs of the puisne mort- 
gagee to enforce their mortgage : 

Held ( 1) that the puisne mortgagee was a judg. 
ment-debtor in the prior suit; [p. 669, col. J.] b 

12) that the mortgage security was not extin. 
guished as the sale m execution of the decree in the 
prior suit was a nullity, [p, 669, col. I.] 

Appeal against a denee of the Conrt 
of the Temporary Subordinate Jndg* 
Salem, in Original Snit No. 9 of 1919. * 

FACTS appear from the judgment. 

Messrs. T. Bung a chart ar and N, 0. Fi/ia. 
roghava Chariar, for the Appellants.— The 
plaittifl’s mortgage security had been extingu¬ 
ished by the decree in Original Suit No. 11 
of U98 and the execution proceedings therein 
which culminated in fcbe sale. Aiyasawmi 
the puisne mortgagee in that sail, WE8 ’ 
only a proforma defendant and is'not 
judgment deb,or It was, rot necessary to 

bring bis legal representatives on the 
reeord. 

Tie sale is cot a nullify. The failnre to 
bring on record egal representatives is only 
an irregularity which makes the .ale voidable 
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Besides the sale has Dot been set aside 
within the limitation period, S°e MaUnrjun 
v. Narhari (1) # Sheo Prasad v. Hira Lai (2), 
Abdur Bahman v, Shankar Dat (3), 46a v. 
Dhor.du Bai (4) and Kruhnayya v. JJnnissa 
Begam (5). 

Messrs, T. Naratimha lyrngnr and A . 
Qanesha Aiyar, for the Rf spondents.—Aiya- 
Bawmi, the pniine mortgagee, was not virtually 
a party to the decree in the prior suit. 

The sale in the prior suit was an absolute 
nullity as it was held without bringing on 
reiord the legal representatives cf Aiya^awmi. 
It is not an irregularity. Groves v. Ad mints* 
trator* General of Bengal (6) and Samandan 
Katkat Edathtl Bayaroppan Nambiar v. 
Mclil.andi Ak«th Mayan (7). 

JUDGMENT. 

' Oldfield, J.—I agree with the judgment 
about to be delivered and have nothing to 
add to it. 

Ramebam, J. — The suit out of which 
this appeal antes was brought on the foot 
of a mortgage-deed dated 3rd itovtmbfr 1 b 96 
for the recovery of the mortgage amount, by 
an assignee from the heir of the mortgagee, 
Ayyasami Pillai, The main defence is that 
the mortgage was extinguished by reason of 
the detree in Original Snit is o il of 18^8 
and the proceedings in its exeautioD. That snit 
was based on a prior mortgage dated 17th 
March 1896 and Ayyaswami was the 8th 
defendant therein. In bis written statement 
(Exhibit V 0) he stated that be bad no ob¬ 
jection to the passing of a decree end prayed 
that the balance, after selling the property 
and paying off the amount due to the plaint¬ 
iff, might be paid towards his mortgage. 
The other defendants in that ease or>g naliy 
contested the snit but afterwards filed a 
compromise petition (Exhibit (J) by which 
the amonnt to be decreed was determined and 
a compromise decree (Exhibit Dj was passed. 
The learned Vakil for the reepondent argued 


(1) 26B.337; 5C. W. N. 10; 10 M. L. J. 368; 27 I 
A. 216; 7 6ar. P.C. J. 739; 2 Bom L R 927 P. 0.). 

(2; 12 A. 4<0 . F. B.); A, W. N. (:690j 103; 6 Ind. 
Dec. (n. 8. ) 1026. 

(3) 17 A. 162; A. W. N. (1896) 35; 8 Ind. Deo, 
(n. e. 429. 

(4) 19 B. 276; 10 Ind. Dec. (N. s.) 187. 

(6) 16 M. 399; 5 Ind. Dec. IN. b.) 630. 

(6) 22 M 119; 8 M. L. J. 288; 8 Ind. Dec. (n, b.) 
84. 

l7) 231 Ind. Cas. 251; 26 M. L, J. 267. 


that Ayjasami was not a party to that 
dperee. i cannot agree to this contention. 
His Dame appears in the cause title of the 
decree and the Court waa not even asked 
to strike his Dame out of the record. The 
suit cannot be regarded as still pending so 
far as he is concerned nor oan it be said 
that it was dismissed as against him, It 
follows, therefore, that the decree directing 
the sale of the properties without reserving 
bis right (i. free of bis mortgage [Ft Je 
Sri Qopal v. tirthi Singh (8)] is a detree 
affecting him and is binding on him. If 
duly executed it ought to extinguish bis 
mortgage. 

The property was sold on the 9lh July 
1904 (Exhibit VII) sometime before the 
sale,x. e., on 6th April 1904, Ayyasami died . 
and his legal representatives were not brought 
on record. In these circumstances, the Sub¬ 
ordinate Judge held that the sale could not 
affect bis interest. It is contended for the 
appellant that Ayya?ami was a pro forma de¬ 
fendant and cannot be regarded as a judg¬ 
ment-debtor and it was not necessary that 
his legal representatives should be brought 
on the record. This contention is inconsist¬ 
ent with the main plea that be waa a party 
to the decree and hia mortgage was, there¬ 
fore, extinguished. A second mortgagee 
when impleaded in a first mortgagee’s suit is 
not a proforma defendant. He san redeem the 
earlier mortgage by paying up the decree 
amount at any time before the cale. He 
can apply to aet aside the sale under 0. XXT, 
r. 89 or 90. He can apply that the balance 
of the sale proceeds after discharging the 
prior mortgagee’s dueR may be paid to him, 
Though it is tins that, what was mortgaged 
to the plaintiff in that euit was the mort* 
gagor’s property as it stood on 17th March 
18V6 and, therefore, the plaintiff could not 
get the property sold free of subsequent 
encumbrances ; the plaintiff could do this 
only by a properly constituted suit and 
proceedings in execution, t. e. t by impleading 
the puisne mortgagee or his representative?, 
and the interest of the mortgagor which the 
prior mortgagee would then be entitled to. 
sell may be said to comprise, at the time 
of the sale, the interest of the subsequent 


(8) 24 A. 429; 4 Bora. L. R. 827; 6 0. W. N. 889; 
29 I. A. IIS; 8 Sar. P. 0. J. 293 (P, C,). 
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mortgagees aod tbe mortgagor’s equity o! 
redemption. I am, therefore, of option that 
Ayyatami was a judgment debtor in Original 
Suit jNo. 11 of U98, 

It is Dext ointended that the sale is nnfc 
a nullity. It is said (1) that tbe proceed¬ 
ings in tbe exfcution of a mortgage-decree 
after tbe order for sale is passed (and tbe 
proceedings in the execution of a money-decree 
after tbe order for attachment is made) 
are administrative, and (2) that tbe irregu¬ 
larity in not bringing tbe legal representatives 
of the judgment-debtor on tbe record will 
only make the sale voidable and as it has 
not been set aside within thirty days of the 
sale (Art. 166, Limitation Act) or within 
one year (Art. 12) tbe sale stands, not being 
a nullity. It may be that some proceedings 
in exesntion after an order for sale is made 
do not amount to determination of any 
question within section 47 of the Code of 
Civil Procedure, ISOS” so as to amount to 
a decree, for the purpose of being appealed 
against [see Sivagami Achi v. Subrahmania 
Ayyar (9l] and may be said to be “ad¬ 
ministrative” as opposed to ‘‘adjudicating” 
in tbe sense that they do not adjudicate 
a right but carry out come prior order but 
they are nonetheless judicial proceedings 
in tbe sense that they are proceedings of a 
Court of justice and not of an executive 
authority and if not legally carried out, may 
be materially defective. This leads me to 
tbe next question as to tbe nafcare and 
effect of the defect in the proceedings. 

Section 50 of the Civil Procedure Code 
(corresponding to section 234 of tbe old 
Code) lays down that 4 where a judgment- 
debtor dies before the decree has been fully 
satisfied the bolder of the decree may apply 
to tbe Court which passed it to execute 
the same against the legal representative 
of the deceased.” It is obvious that the 
word may’ in this section is equivalent to 
shall,’ for except in tbe sense that the 
decree holder may, if he chnses, drop the 
execution altogether there is no option left to 
him and it is imperative on him to fellow the 
procedure enjoinei by tbe section, if he desires 
farther execution. As it is opposed to all 
notions of justice to allow legal proceedings 
to be taken against an estate without there 
being some person in the record to represent 

the estate, one would suppose that each 

(9) 27 U. 259; 14 II. L. J. 57. 


proceedings in exesntion taken withont 
having the legal representatives of a deceased 
judgment debtor on tbe record are void 
and do not amount to a mere irregularity. 
It is difficult to see how, for this purpose, 
any distinction can be drawn between the 
case of a judgment-debtor’s death before 
the order for sale is passed and the case of a 
death after tbe order. The estate has to be 
represented on the record by some one 
interested in watching the proceedings until 
the sale is conSrmed. I will now examine 
the cases on the point, 

The case of Malkar un v. Narhari (1) 
was very much relied on for the appellants 
hut, in my opinion, does not help them. In 
that oise the procedure laid down by the 
Code was followed. An application was made 
to bring the legal representatives of the 
deceased judgment-debtor on the record. 
The Coart received tbe application and did 
issne notice to the party named as the heir. 
He contended that he was not tbe right 
person, but the Court, having reosived his 
protest decided that be was the right person, 
and so proceeded with the execution. Id 
so doing the Court was exercising its juris¬ 
diction. It made a sad mistake, it is true: 
hut a Court has juried ction to decide wrong 
as well as right” (Lord Hobbouse at page 
3*7). Tbepe observations do not apply to 
the oase now before us. The procedure laid 
down by the Code was not followed in this 
case. This is not, therefore, the case of an 
erroneous decision, ruling or exercise of 
discretion of the Jadge in a matter in which 
the Court had jurisdiction. I think that 
the interests of Aiyaeami wa9 not repressed 
in law or in fact in the proceedings in 
execution after 6th April lb04 and the sale 
of the property, so far as his interest was 
sought to be affected by it, was, therefore, 
without jurisdiction and null and void [vide 
Rhiaramal v. Daim (10) which is a case 
of the decree being itself void]. But there 
is no substance in the distinction that, when 
the dfc-ei was duly obtained against the 
dec3ased judgment-debtor, the sale in exe¬ 
cution after a decree without the heir of the 
jadgment debtor properly on the record i 3 
not a nullity. This is dear from the case 
of Rashid un-nissa v. Muhammad Ismail 


(10) 32 C. 290 at p. 315; 2 A. L, J. 7l, 1C, L. J 
584; 7 Bom. L K. i: 9C. W. N. 201; 32 I \ 23-8 
Sar.P.C. J. 734 U*. C.J. ’ * 
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Khan (II) tide also Pasumarti Pay id anna appellanfs any attempt to set aside the sale 
v. Qanti Lakehminaratamma (12) where it mast be made in exesation and not by a 
was held that execution proceedings ob regular suit and no oscision for the appliit* 
tained against a minor legal representative tion of Art. 12 can arise. The eases in 


of a deceased judgment-debtor without his 
being represented by a proper guardian 
ad litem are void. A fortiori , a sale in 
execution carried out against a dead person 
(or ho person) is void and should be 
regarded a nullity and has not got to be 
set aside. It eeemb to me that the decisions 
of Indian High Courts prior to Rashid • 
un*nissa v. Muhammad Ismail Khan (11) i.e , 

(а) those in favour of the appellant sash as 
8heo Prasad v. Bira Lai (2) and Abdur 
Rahman v. Shankar Dat (3) which merely 
follows it, (b) Aba v. Dhondu Bat (4) whisb, 
while seeming to disapprove of 8heo 
Prasad v. Bira Lai (2) are bised finally on 
grounds not quite clear and (6) decisions 
like Ramasami Ayyavgar v. Bogirathi Ammal 
(13) and Krishnayya v. Unnisza Begam 
(5), (where Shephard, J, said that it 
was not a sase of mere irregularity but the 
learned Judges in Letters Patent Appeal 
described the defect, as a material irregu¬ 
larity causing substantial injury), which are 
rightly commented on by Mr. Rangaohari, 
the learned Vakil for the appellants, as 
inconclusive, are not of much value. But 
the other Madras decisions cited before ns 
vie.y Qroves v. Administrator*General of Bengal 

(б) and Samandan Karhat Edathil Rayarap• 
pan Nambiar v. Malikandt Akdh Mayan ( 7) 
are decidedly against the appellants. The 
language of the learned Judges in these cases 
is clear and unambiguous. I agree with 
the remarks of Boddam, J. in Groves v. 
Administrator-General of Bengal (b) where he 
disagrees with Ziheo Prasad fltVa Lai (2)* 
It is said that Art. 12 of the Limitation Act 
was not considered in those cases as the 
matter arose in execu'ion and not in a 
(separate suit, On the view taken by their 
Lordships in those oases, viz. t that the sale 
was a nullity, no such question could arise, 
j m ay add that, if the sale in pursuance 
of an cider for sale against the 
judgment-debtor (when living) w not ft 
nullity but only voidable, as contended by the 

(ID 3 Ind. Cus. 664; 31 A. 472; 13 C. W. N. 1182; 

10 C L. J. 318; 6 A. L. J. 822; 11 Bom. L. R. 1226; 

6 M L. T. 279, 19 M. L. J. 631; 36 I. A. 163 (P C.). 

112 29 Ind. Cub. 314; 38 M. 1076 at p. 1060; 28 M. 

^’^13) 6 il, ISOj 2 Ind. Doc. (h. a.) *104. 


Naray -m Kothan v. Kalianasundaram Pillai 
(14) [which Boddam, J.. described in Groves • 
V. Administrator-Oenenl of Bengal (6) as 
supporting his view), Muhammad Rafi v. 
Muhammad Askari (15), Sechagiri Row v. 
Tangaluri Jagannadham (16), [$n Krishna - 
sawmy Iyengar v. Soorikutti Ganapathy Iy&r 

(l7)] and Ganpit Lil v. Bindbatini 
Prashad Ear ay in Singh (18) are not cases of 
the judgmen-debtor’s dsath and need not 
be considered. As to the cases decided in 
Calcutta, in Net Lall Sahoo v. Sheikh Kareem 
Bux (19) the heirs were parties to the pro-, 
ceediugs in exesation, Id Bepin Behari Beta 
v, Shashi Bhushan Datta (20) the sale was a 
sals under the Publis Demands Recovery Aot 
of the Bengal Code and may perhaps bs 
distinguished on that ground. But it must be 
admitted that the manner in which the. 
Madras cases were referred to at page 76S 
supports the appellants. So far a* the refer¬ 
ence to Groves v. Administrator-General of 
Bengal (6) is concerned, I would observe with 
great deference to the eminent Judges that 
decided Bepin Behari Bera v. Shashi Bhushan 
Datta (20) that, though Boddam, J. concludes 
saying that the sale ehoald be set aside, there 
is no doubt as to what the learned Judge 
meant ( vide pageel23—125) tie,, that the sale 
should be decLred void. In Jagadish Bhatta • 
char fee v. Hama Sundari Dasyi (21) (case of 
a money-decree) Richardson, J merely follows 
Sh'o Prasad v. Rita Lai v‘2), Aba v. Dhoniu 
Bai (4), Net Lall Sahoo v. Sheikh Kareem 
Bux (19) andShannul Huda, J, was content 
to follow Bepin Behari Bera v. Shashi 
Bhushan Datta (20). The decision in 
Rukmin v. Jodha Singh (22) might be also 

(14) 19 M. 219; 6 Ind. Deo. (». a.) 868. 

(16; 37 Ind. Caa. 433; 1 P. L. J. 261: 3 P. L. W. 
390. 

(16> 32 Ind. Gas. 391: 39 M. 1031; 19 M. L. T. 93. 

(17) 63 Ind, Caa. 903; (1921) M. W. N, 394; 14 L 
W. 638. 

(18) 66 Ind. Caa. 274; 39 M. L. J. 109; 18 A. L. J. 
656; (1920; M. W. N. 882; 12 L. W. 69; 2 U, P. L. R 
(P. C ) 103; 24 C. W. N. 964; 47 I. A, 91; 28 M. L. T. 
330; 47 C. 924 P. 0.'. 

(19) 23 C. 686: 12 Ind. Dec. (n. a ) 456, 

(20; 22 Ind. Caa. 95; 18 0. W. N. 766; 18 C. L. J, 
628. 

(21) 61 Ind. Caa. 972, 23 0. W. N. 60S, 20 C. L, J, 

411. 

(22) PJ Ind. Caa, 120, 
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described p 8 jnconcluf>ive bat for the manner 
in whi«h Malkarjun v. Narhaii ( 1 ) was dieting* 
nished by the 1 arned Jodies. In my opinion, 
the ease 3 in Malkarjun v. Norhart (1) might 
have been distinguished on the ground that 
it was not, whereas the one before their 
Lordships is, a case of nullity. 

The distinction made between an application 
for attachment and an application for sale 
in. Vuppa Sitaramayya y, Minchula Q op ala • 
kriehnamma (23) in the ODuree of 
applying the decision in Rag\unath Das 
v, Sundar Das Khetri (24) (a decision 
on 0 . XX!, r,' 22 ) cannot help the appal* 
lanta. The application there wac made 
against > the judgment-debtor himself and no 
question aro?e as to the effect of secian 
50, Oivil Procedure Code, which would or* 
tainly cover even all applications in execution 
after attachment. I, therefore, hold that 
the execution of the decree in Original Suit 
No. »l of l 8 J 8 not being carried out so as 
to affect Aiyyasami’s interest his mortgage 
is not extinguished. 

The only other question is whether the 
payment of R?. 240 on 15th February 1^04 is 
true. The evidence is all one way and I 
accept the finding of the Court bebw. The 
suit is, therefore, not barred, 

. In the resulf, the appeal fails and is 
dismissed with costa. 

There is a memorandum of objections by 
the p aint.ff. Ha objects to tboae portions 
of the jadgment and decree which direct 
that the plaintiff should execu e an indemnity 
bond for Rs. 3,775 to be answerable to 
the reversioners of Ayyasami on the death 
of the 8 th defendant. The reversioners 
are not parties to the suit. 1 do not 
think that the directions for the benefit 
of the absentee revertioners is justified. 

I agree with the plaintiff's contention and 
allow hie cross-objections with costs and 

direct that clause (3) of the decree shou’d be 
deleted. 

Time for redemption is extended to 28th 
February 1922, 

M. C. F. 


t , Appeal dismiised, 

(23) 53 Iud. Gas. 257; 43 M. 57; 10 L. W lyo- 3 
M.L.J.2.6; (1919. M. SV. N. 668, ’ 

121) 24 ^3. c as. 3 °i ; (1914; M. VV. N. 747; 42 C 
,2; 41 I. A 2ol, 18 O. W. N. 1053; 1 L. W, 507* 2] 
M. L, J. 150* 16 M. L. J. 353; 16 Bom. L. R 814- 2C 
0 L.J, 655; 13 A. L. J 151(P. Oj. 


LOWER BURMA CHIEF COURT/ 
First Civil Appeal No. 18: of »920. 
February 13, 1322, 

Tretent Mr. Justice Pratt and 
Mr. Justice Duckworth. 

MAUNO TUN YIN— Plaintiff—Appellant 

tertut 

MA SEIN YIN and others—Defxndakk_ 

. BE8P0SDE'TS. 

Bea judicata, rule of, application of—Proceedinas 
for grant of Letters of Administration—Finding as 
to title to property-Finding, whether res judicata in 
subsequent suit to establish title-Probate and Ad 
ministration Act (V of 1881,1, a, 83, meaning of. 

In applying the rule of res judicata Courts shonlrl 
be influenced by no technical considerations, but by 

ZXmSST ■»'- £ 

N. 738; IS Bom. L. E. 397; 23 C. L J 621 , 1 1 oik 
M. W. N. 419; 20 II. L. T. 1; 3 L W. 614 3, ft V* t 
77; 43 1. A. 91 (P. C.), refereed to ' ' U ' L 

In a proceeding for grant of I otters of Adminis 
tration, the question before the Court if one of 
representation to the estate and not of dlufrih ?• “ 
and it is only for the purpose oTdlrtt 
question of representation that the Conrt is called 
upon to decide whether the applicant is enHHnd ♦ 

the whole or any part of the estate of the deceased 0 
within the meaning of section 2t of the PmW * j 
A dministration Act, and such fin din/ 
judxala in a suit in which the question of «tle 'to 
the properties has to be determined, [p 672 , i 

MaTotv MaThi, • lnd. Cas 719,5 L B R 7 u J 
J/aqhuI Shah Ahmad r, Muhammad Azmat 43 in* 

that proceedings under the Act shall become* fr Tf 
deemed to be a suit [p. 673, col j .1 r be 

Kalyanchand Lalchand v. Sitabai Dhanasa 21 t i 
Las. 32o; 3s B. 309; 16 Bom L. E. 6, notZbwed 

First appaal against the judgment nass»d 
by the District dndge. Amherst P * Med 
Mr. Leniaigne (with him Mr. J A if „ ^ 
Gyi), for the Appellant. ‘ Uaund 

Mr. May Oung (with him Mr t 

Respondent No. 1. *«*«>/;, for 

JUDGMENT. 

Pratt, J,— Plaintiff, Mauog T Q11 y 

sued for the administration of hhe estate nf’ 
his deceased step mother, Ma NW 
•Uiraing that he and the se.oJ f/ 6 ’ 
defendants were the sole heirs of the ^ 

The District Court found that th fl 

res judicata by raeson of the D ro /’ a ' s 

m Suit No 19 of 1919 of P [?' eed,! W 
Oonrt, wherein Letters of Admin/,//. 3 
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the ^estate of Ma Nyein Me were granted 

° ,- a q^ 6ID , Y / D ' In the P ro, eediog3 under 
teehon 8 3 ofthe Probate and Administration 
A«t the Court found, after recording evi¬ 
dent, that the present pliinliff-appellant had 

no right of inheritanee to Ma Nyein Me’s 
estate. 

- Ji 1 2 ® onl ? P° ini for decision i?, therefore, 

whether the plaintiff’s right to inherit must 

be •onsidered to be res iudicata in view of the 
detision in Sait No. 19 of 1919. 

In if a 7 oh v. if a Thi (1) a Bench of this 
Oonrt pointed oat that . tiodiugs of fact 
arrived at in eases of application for Letters 
of AdmiDiitration would not operate as ret 
judicata in suits for administration or 
possession of property, 

The learned D slriafc Judge apparently 
was of opinion that this finding was m-rely 
an obiter dictum , but a perusal of the judg- 
menl of this case makes it elear that the 
Bench declined to go into a question of 
adoption in an appeal from an order granting 
Letters of Administration, on the ground that 
sash a question tould subsequently be fought 
over again in a regular suit. 

The finding on the question of res udicata 
was, therefore, necessary for the decision of 
the appeal and cannot be brushed aside as 
an obiter dictum . It was arrived at after a 

•onsideration of the ruliogs on the sublet 
and it was pointed out that no decisions to the 
•ontrary were sited. 

In Maqbul Shah Ahmad v. Muhammad 
Azmat (2), decided, in 1918, a Bemh of 
Put jab Chief Court taking the same view held 
that in a prooeeding for grant of Letters of 
Administration the question before the Court 
is one of representation to the estate and 
not of distribution, and it was only for the 
purpose of determining the question of 
representation that the Court wassailed upon 
to deside whether the applisant would be 1 
entitled to the whole or any part of the 
estate of the deseased within the meaning 
of section 2d of the Probate a^d Administra- 
tion Ast, and that such a finding was not 
res judicata in a suit in whish the question 
of title to the properties. had to be 
determined. With this desision I am in 
entire agreement. 


^ Sheorarsan 8ivgh v. Ramnandin PrashaA 
Singh (3) is quoted as an authority for the 
opposite view, but does not appear to be so 
in reality. In that ease their Lordships of 
the Privy Oounsil laid down that the 
application of the rule of ret udicata by the 
Courts in India should bs ir fiuenoed by no 
teshnisal eonsiderations, but by matter of 
substance within the limits applied bylaw. 
This is sound eommon sense. The applica¬ 
tion of this principle would not seem to 
justify a finding that the question decided 
in the Letters of Administration proceeding 
in the present case was ret judicata in the 
subsequent administration suit. - 

in the Cuhutta case above cited the 
District Onnrt granted Probate of a Will 

and the decision was affirmed by the High 
Court on app al. 

The appellants, therefore, sued for A 
declaration that they were next reversioners 
to the estate according to the Hindu Law 
in the case of an intestacy, and as inch entitl¬ 
ed to obtain revocation of Probate. 

The Judicial Committee mthout deciding 
the quettion of res judicata held that the suit 
was not maintainable. 

The Bombay case of Kalganchand Lalchand 
v. ottaoai Dhanasa ( 4 ), which is in favour of 
the District Court's view, was aLo a Probate 
matter. A Will had been held not proved and 
Probate refused. In a suit brought by the 
wido w of the deceased for recovery of the prop¬ 
erty from the executors under the Will a Pull 
Bench held that the judgment in the Probate 
proceeding operated ae res judicata between 
the parties under section b t of the Probate 
and Administration Act and section 11 of thb 
Civil Procedure Code. 

The ground for the finding was that ari 

contentious Probate proceedings must take 

the form of a suit, they constitute a suit with- 

m the meaning of section 11 of the Civil 
Procedure Code, • 

This is to my mind a dangerous doctrine.' 
Section bd of the Probate and Administra*. 
tation. Act says that in aDy case whertf 
there is contention the prooeeding shall take 
as nearly as possible the form of a suit 


(1) 31nd. Cas. 719 i5UB. R.78. , • 

(2) 48 Ind. Cas 723; 49 P. R. 1918, 34 P. W R 

J918|4GP.L.fi. 1918. # r# 


XT „ ■ 1aa * 914; 43 c - 694 f 14 A. L. J, 483; 20 . 
C. W. N. 788; 18 Bora. L. R. 897, 23 0. L.J. 021i 

(1916) 1 M. W. N. 419. 20 M. L. T. i, 3 lZ W. 64* > 

31 ILL. J.77; 43 1 A.91 (P.O.). 

(4) 23 Ind. Caa. 325j 38 B. 809j 16 Bom. L. R, 5, 
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according fco the provfonn* of the Cole of 
Oivil Procedure in which the petitioner 
shell be the plaintiff, and the person, who 
may have appeared to oppose the grant, shall 
be the defendant. 

The eeetion says the proceedings shall 
take the form of a suit, which seems to be 
merely a rule of procedure; it does Dot say 
the proceedings shall become or be deemed to 
be a suit. 

In the District Court there were no less 
than four claimants or sets of claimants to 
letters in the present instance. 

It is an arguable thesis that, on the 
slr’ct letter of the law, the miscellaneous 
proceedings under the Probate and Adminis¬ 
tration Act should have been converted into 
four suite. 

In a case of this description regard 
must be had to the formality of the 
proceedings in the matter of the applications 
for Letters. 

Although the matters at issue were ap¬ 
parently well understood, no issues were 

actually framed and no formal issues were 
drawn up. 

It is admitted that plaintiff T nn y, n 
was a sten-son of the deteased. The D strict 
Court found that he had forfeited his right 
to inherit, by his unfilial conduct, al hough 
there was no allegation to this effect in the 
pleadings. 

The parties confined themselves almost 
entirely to proving their right to obtainLetters 
as heirs and made practically no effort to 
rebut their opponents* case. Under the 
circumstances, it would he unjust to declare 
that the parties are debarred from proving 
their right to inherit in a regular suit. 

1 would set aside the finding of the District 
Court on the preliminary inane and the 
decree dismissing the sui5 and remand the 
euit for disposal on its merits. 

Costs of this appeal to be borne by the 
estate. 

Duckworth, J.—1 concur. 

w. c, -A. 

Suit remanded. 



MADRAS HIGH COURT. 

Civil Appeal No. 184 or 1920. 
September 8, 1921. 

Present: —Mr. Justice Oldfied and 
Mr. >>ustioe Ramesam. 

P. S. NARaYaNA AIYaR— Deeindakt— 

Appellant 

versus 

BIYARI BIVI aliat KATHUN BIVL and 
others—Plaintiffs—Respond* ni«. 

Civil Procedure Code (Act V of 1908^, s. 64— Decree 
passed on award pending attachment, whether void-.- 
Muhammadan Law —Lien for unpaid dower on husband's 
property in possession of wife—Lien, nature and 
extent of. 


A decree embodying an arbitration award and 
passed pending an attachment is not a private 
transfer which can be treated as void under section 
61, Oivil Procedure Code. [p. 674, col. 2.] 

Qurban Ali v Ashraf Alt , 4 A. 219; A, W. N. (1882) 
17; 2 Ind Dec N s.) 840 and East Visvanatha 
Chcttiar v. Ramaswami Athitha Nadar, 43 Ind, Cas. 

123; 35 M.L. J. 441; 8 L W. 682; 21 M. L.T, 477 
referred to. * 


The lien of a divorced Muhammadan wife or widow 
for unpaid dower attaches her to her husband’s 
property in her possession. No lien exists during 
the continuance of the marriage relation, [p. 67? 
col l.J 




Ind Cas 293; 41 M 1026; 23 M. L. T. 78: (1918) M. 
W, N. 443; 35 M. L. J. 468, referred to. 

Appeal against a decree of the Court 
of the Temporary Subordinate Judge, 
Madura, in Original Suit No. 14 of 1918 
(Original Sait No 111 of 1917 on the file of 
the Court of the Subordinate Judge, Madura.) 

The Advocate General instructed by 
M^src. Brightwell and Momby, for the 
Appellants. 


Mr. K. Rajah Aiyat (with him Messrs. K, 8 . 
Vaikuntam A»t/ar and M, Krishna Bharati ). 
for the flpsonDdenfc. 

JUDGMENT.—The decision appealed 

against gives plaintiff a charge for two lakht 

of rupees on the properties purchased by third 

defendant, appellant at a sale held in execu. 

tioo of fir^t defendant’s money-decree against 

2 od defendant, after the dismissal of plaint¬ 
iff’s claim. 


Tbe nature and extent of plaintiff’s right 

over the properties depends on the effest 
of a series of traneastions originating in th« 
liability of 2nd defendant, her husband 
for mahar settled at £ 22,500 when their 
m image took plaee in 18S4. This liability 
is referred to in Exhibits E and F and is nut 
disputed before ns, although those document 
are net registered and may not atfost- the 



674 

NARAYaXA AIYaR e>. Bi?ARI BIVI. 


INDIAN OASES. 



security for its satisfaction, to which they 
refer. This attempt to provide 89 curity was 
due to second defendant besoming indebted; 
and in 1909 he further gave Exhibit A under- 
taking (1) to re-pay to plaintiff a loan taken 
for the discharge of his debtB, within five 
years from the income of the properties, 
which had fallen to him as his share under 
the partition, Exhibit G, and (2) to sell 
her at the end of five years those proper¬ 
ties for two lakhs of the mahar debt or 
to give her possession thereof apparently 
as security for that sum. This dooument 
also was unregistered and, therefore, wae 
valid only as an agreement to sell. On this 
the loan was, ai Exhibit H series and K 
show, advanced ; but nothing was done in 
pursuance of the provision for sale or delivery 
and on the 11th Dacsmber 1914 the prop¬ 
erties were attached by 1st defendant. Second 
defendant, however, in defiance of his obliga¬ 
tions under Exhibit A and the attachment 
gave a lease for three years, Exhibit B, 
for an advanced rent of Ri. 7,500 to P. W. 
No. 1 and another; and thie was followed with¬ 
in two months by a reference on the part 
of. plajntiff and 2nd defendant to arbitrators 
of the differences, which, according tc the 
muchxliha Exhibit J, had arisen between 
them, the arbitration ending in an award 
Exhibit J*1 which was made a decree of 
Court, Exhibit. J-3. It is with the effect 
of Exhibit J 3 that we are concerned, its 
terms being that (1) 2nd defendant should 
within one month execute a sale-deed convey¬ 
ing to plaiutiff the properties referred to in 
Exhibit A or that in oase of his default 
the Court should execute one on his behalf, 
(2) he should borrow Rs. 7,500 from plaint¬ 
iff, re-pay the leisee under Exhibit B the 
amount received from him and then put 
plaintiff, iu possession of the properties which, 
unjtil he did go, should be charged with two 
lakht of rupees for her benefit and (3)be 
should re-pay the plaintiff within two years 
another amount already borrowd ou a pro¬ 
note. 

In pursuance of thie, the lease, Exhibit B, 
was terminated and plaintiff alleges that she 
was put in possession of the properties, her 
•laim was made and dismissed, and third 
defendantparohased, at the sale, whioh follow¬ 
ed, In her suit plaintiff asked generally for a 
deoreo vaaating the order on her claim and 
declaring that the properties were not liable 


to be sold. But the lower Court refused 
the latter relief on the ground that she had 
not perfected her right by obtaining a 
sale-deed and it is not suggested on her 
behalf that this refusal was wrong. The 
question is only whether the lower Court 
was entitled to grant her a charge for two 
lakht on the property. 

The charge it allowed was not created 
by Exhibit A which was unregistered, 
and, therefore, it must be supported, if at 
all, as created by Exhibit J-3. That 
decree was, however, passed after the attach¬ 
ment of the property; and it is argued 
with reference to beotion 64, Civil Procedure 
Code, that, as the award, which it embodied, 
resulted from the oonaenfc of plaintiff and 
2 nd defendant to a reference to arbitration 
it must be regarded as a private transfer 
of tbe property attached or, consistently 
with plaintiff’s case of an interest in it and 
as void againit third defendant’s claim, 
which ie enforceable under the attachment. 
It is not necessary to consider whether a 
decree embodying an award can be eo 
regarded, in oase it is proved that the re¬ 
ference to arbitration was collusive and the 
whole proceedings a device to invest a private 
arrangement between the parties with tbe 
appearance of a public adjudication. For, 
the learned practitioners who appear for 
third defendant, have expressly disclaimed 
any intention to attack the lower Court’s 
finding that the contrary was the oase. 
And then in accordance with Qurhan Ali 
v. Ashraj Alt (l)and Easi Visvanatha Ohettiar 
v, Ramasicami Athitha Nadar (2), the former 
being a decision of a Full Bench, and pro¬ 
ceeding on general principle, not on any of 
the particular facts before the Court, we 
must hold that a decree such as Exhibit 
J-3 which embodied an award is not a 
private transfer, which can be treated as 
void under seotion 64. 

Plaiutiff bae, however, still to establish, 
that the charge she is claiming is created 
by Exhibit J-3. The lower Court held that 
she did eo on the ground that, as her 
claim to two lakhs, as part of her Afa7*ar 
was in fact aoompanied by possession of the 

(1) 4 A. 219, A. W. N. (1882) 17; 2 Ind. Deo. (h. fl.) 
840. 

( 2 ) 48 Ind. Cas. 123; 35 M. L. J. 44I;]8 L. W. 682j 
24 M. L.T. 477. 
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suit properties, she had under Muhammadan 
Law a lien on them and a right to retain, 
possession until that mahar debt was dis- 
•barged. It referred in support of this to 
Mulla's Principles of Muhammadan Law, 4 v .h 
Edition, Rr. 206, 207 and before us, the 
dictum of Seahagiri Aiyar, J., in Abi Dhunim . 
sa Bibi v. Muhammad Fathi JJddin (3) 
that Muhammadan wife has a lien over the 
property of her husband in her possession 
for unpaid dower,” has been relied on. Bui 
this contention rests on a misapprehension, due 
perhaps to indiscriminate use by the learned 
author and the learned Jadge just referred 
to, of the term wife” to denote both a 
divorced *ife and a widow, since the law 
recognises sush a lien as that now olaimed 
in both of these eases. We have not, how- 
ever, been shown that the right of the wife 
to a lien before the marriage is dissolved, is 
recognized by any authority; and in fast the 
context of the learned Judge’s dictum 
with its reference to “the estate of the 
deceased husband ” and two cases, in which 
only a widow’s possession of such an estate 
was in question, shows that he had no such 
extension of this well-defined doctrine, as 
plaintiff requires, in mind. This failing, it i 3 
necessary to consider her claim, as it is put 
forward before us, with direot reference to 
the terms of Exhibit J-3, 

One term relied on provides that" defend¬ 
ant (here 2od defendant) shall after paying 
the lessees and redeeming the lease, put the 
plaintiff in possession of the properties 
covered by it and till then the properties 
shall be under a mortgage charge for 
Rs. 2,00,000.” This is the only provision for 
charge and in fact the decree directs else¬ 
where. as regards the mahar generally that 
plaintiff is entitled to it during 2nd defend¬ 
ant’s lifetime only when he pays it of his 
own accord, and it is, therefore, on this 
term if it all, that plaintiff can succeed. 
Reading as it stands, it provides for a charge 
to continue only until plaintiff is given 
possession, as she was shortly after Exhibit 
J-3 was passed; and, if so, it had ceased 
to be operative before the present suit 
began and no claim to relief therein can be 
founded on it. Plaintiff, however, contends 
that the words till then ” cover, not only 


(3) 44 Ind. Ca9. 29-H; 41 M. 1026; 23 M. L. T. 7 
(1918) M. W. N, 240; 35 M. L. J. 468. 


the contingency specified in their immediate 
context, bat also the performance of the 
other obligation imposed on 2nd defendant 
in the preceding portion of the decree,.the 
execution within a month of a sale-deed and 
further that this interpretation is in accord¬ 
ance with the award in the term 3 of which 
the decree is drawn up. The answer is, 
firstly, that the * words “ till then,” can most 
naturally be read in connection with the 
contingency, the transfer of possession referred 
to in the distinct clause in which they 
8 and, and that after that transfer, when 
plaintiff would be in enjoyment of the prop¬ 
erty, the right to a charge would be nselesa, 
siuce ifc would not assist her to obtain per¬ 
formance of 2nd defendant’s remaining obli¬ 
gation, the giving of a sale-deed, her remedy 
by execution being available. And, seoondly, 
although it is (rue, that for some purpose, 
which is obscure, Exhibit J-2, the award, 
provides in clause 9 (6) in accordance with 
plaintiff’s contention for a charge “for a 
period extending from this day to the 
date of the completion of tho said sale’ 1 we are 
not at liberty to import those words into 
a decree which is easily intelligible in itself 
and without them, • which was passed' ‘ at 
plaintiff’s own instance againBt' which she 
did not appeal and which haff become final 
in its present form before 3rd defendant 
made his purchase. 

The grounds, on which plaintiff claims a 
charge, being, unsustainable, the appsal must 
be allowed and her suit must be dismused with 
costs in both Court s. 

m. c. p. 

Appeal lalowed . 


LAHORE HIGH COURT. 
Skcond Civil Appeal No. 1665 op 192f. 

January 25, 1922. ,! ’ 

Present :—Mr. Justice Martineau. 
UA.NQA RAM— Plaintiff—Appellant 

versus 


A w r» r m r-7 --J.JC, Cj , 

AMRITSAR, thu'jug.i HAR[ KISHE! 
p • . Defendant—Respondent. 

P ltn l ab M’tntciiKtl Act ([[I Of 1911 » . .. 
m-Jrcet," , n ,t b -Lane looked af 'r L ( “*j 

dara M ^ to ^ ^ 

mittci, /efuxal vj, to allow projection over such 
Jurisdiction oj Civil Court to interfere , 


! 
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A lane which is accessible to the public, whether 
permanently or temporarily, is a ‘street’ within the 
meaning of the definition contained in section 8 ^ 13 ; 
of the Punjab Municipal Act, 

The fact that the arrangements for lighting and 
clearing the lane are made by the mahalladars at 
their expenses, and that the lane is cemented by 
them, is not material; ner the fact that the 
mahalladars have a right to close the lane to the 
public, if, as a matter of fact, the publio have 
never been prevented by any physical obstruction 
from entering it. 

A Municipal Committee has full power to with, 
hold permission for the building of a structure that 
will project over a street, and a Civil Court has no 
jurisdiction to interfere in such a matter. 

Section 198 of the Punjab Municipal Act refers 
only to buildings to be erected on private properly 
and has no application to a structure that projects 
over a street, 

Municipal Committee of Delhi v. Devi Sakai, 62 
P R. 1907; 106 P. L. R. 1908; 147 P. W. R. 1907; 
relied upon, 

Second appeal from a decree of the 
District Jcdge, Amritsar, dated the lhth 
June 1921, reversing that of the Mucsif, 
First Class, Amritsar, dated the 23rd Deiem- 
her 1920* 

Lala Ram Ohand Manchanda, for the 
Appellant. 

Lala Sham Das for the Iteepordent. 

JUDGMENT.—The plaintiff applied to the 
Municipal Committee of Amritsar for 
permission to bold*a bailory in front of 
his house. The Committee required him 
to pay f s. 20 which he refused to do, and 
finally it rejected his application. He then 
sned for an injunction to restrain the 
Coke mitt ee from preventing him frera 
bniloing the balsony, He was given a 
desree in the First Conrt, but the District 
Juoge on appeal has dismissed the suit. 
The plaintiff has filed a second appeal, 

It is contended for the appellant that 
as his application for permission to build 
the balcony was refused more than two 
months after he bad made it the building 
of the balcony should, under the proviso to 
section 193 of the Punjab Municipal Act, 
be deemed to have been sanctioned absolute¬ 
ly. This contention, however, is not 
correct if, as the defendant Committee 
maintains, the lane in wbiih tie plaintiff’s 
home opens is a “street” as detned in 
section 3 (13) of the Act, as section 193 
refers only to buildings to be erected on 
private property. See [Municipal Com¬ 
mittee of Delhi v. Deti bahai (l).j 

(1) 62 P. R. JP07; IC.'i P. L. R. 1908; 147 1\ W. If. 

1307. 


The fact that the arrangements for 
lighting and olearirg the lane are made 
by the mohalladars at their expenses, and 
that the lane is cemented by them, is not 
material. A laDe which is accessible to the 
pnblio whether permanently or temporarily 
is a street”. The lane in which the 
plaintiff’s bouse is situate is closed by a 
wa 1 at one end, ar d at the other end, 
where it opens on to the main street, 
there is a door, but it is not alleged that 
that door is ever closed. Whether or not 
the mohalladars have a right to olose the 
door and exclude the pnblio need not ba 
determined. Even if they have that right 
the lane would be a “street” ae the pnblic' 
have not, as a matter of fast, been pre. 
vented by aiiy physical obstrustion from 
entering it although it would not be a 
publis street”. I agree, therefore, with the 
lower Appellate Conrt that the laDe in 
question is a “street” as defined in the 
Municipal Act. This being so, it is clear 
from section 172 that the plaintiff is not 
entitled to bnild the balcony without the 
pei mission of the Committee. The Com- 
mitue has full power to withhold 
permission for the building of a structure 
that will project over a street, and a Civil 
Court has no jurisdiction to interfere in 
such a matter. 

I dismits the appeal with costs. 

K ‘ Appeal dismissed. 


PATNA HIGH COURT. 

Appeal fkom Afpiluti Decide No. S63 

of 1920. 

July 17, 1922. 

Freient'— Mr. Justice Adami. 
SADHU SARAN— Defendant—Appellant 

versus 

AMfiiKA LAL and asgti eb— Plaintiffs— 

Rippop dents. 

Landlord and Tenant — Tenancy, denial of, by land¬ 
lord—Road (css Return, admissibility of, in evidence 
—Batwara khasra, admissibility oj —Bat wars khasra 
if "record"— Evidence Act (1 of >67^, ns. 18, 86, 
applicability of. 

A Bond tees Boluro signed by a landlord is ad. 
tniuBible os against him to prove the relationship 
if landlord and tenant, [p, 678, col. J.j 
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A batwara khasra is not a “record” within the 
meaning of section 85 of the Eridence Aot and 
an entry made therein of the name of a tenant 
in possession is not admissible to prove the fact 
of his tenanoy. [p 678, col. .] 

Perma Roy v. Kishen Roy , 25 0. 90j 13 Ind. Dec. 
• N. 8.) 61, Nanda Lai Pathak v. Mohunt Chanuipat 
Das, 18 Ind. Cas. 143; 17 0. W. N. 779; 17 C. L. J. 
462, referred to. 

There is nothing, however, to prevent a tenant 
rom putting the batwara khasra iu evidence under 
section 13 of the Evidence Aot to show the past 
history of the land before the creation of the 
tenancy in his favour if that can in any way lend 
support to his contention [p. 678, col. 1.] 

Appeal from a decision of the District 
Judge of Sbahabad. 

•Mr. L, N , Singh, for the Appellant, 

Mr. ParmaihwarDagal , for the Respondents. 

JUDGMENT.—In this suit the plaintiffs 
sought to redeem a usufructuary mortgage, 
executed eorne 22 or 23 jcars before the 

suit, in favour of his landlords-defendants 
Noa. 1 to 5. 

According to the plaintiffs, one Bilati 
Abir had an occupancy holding of 5 bighat 
6 hatha s 17 dhurt , his sod, Sansar Ahir, 
and two others sold 3 bighas 1 kitha 3 
dhurt of this land to the mother of the 
plaintiff No. 1 who in 1898 or 1897 
mortgaged it to his landlord stipulating that 
they should remain in possession appro- 
pr ating the profits till re-pajmenfc of the 
debt. The defendants Nos. 1 to 5, however, 
at the time of the Survey managed to 
get defendants Nos. 6 and 7, Thag 
Koeri and Ratan Koeri, recorded as the 
oscupancy rai^ais of the land which was 
meatured in the survey es two plots 
Ncs. 10o9 and 1070, comprising 2 bighas, 

, • \ dhuu * Io 1324 F S. the 

plaintiff No. 1 tendered the principal amount 

dne uoder the bond bat the defendants Nos. 1 
to S .efneed to re.eive it. The pontiffs then 
instituted the suit piv ng rise to this pecond 
appeel joning as def ndants Thag Ko-ri 
and Ratan Koeri and certain persons who 
claimed interest through purchase from 
them. 

Defendants Nos. 1 to 5, the mortgagee, 
landlords, did not sontest the snit, 

A 1 J . | . some of the other defendants 
filed written statements, it was defendant 

No. 15, the present appellant, who alone 
realiy resisted the slaim. He denied that 
the plaintiff or bis predecessors ever held 
the land under any title or ever mortgaged 
it. According to him the land was the 




bahatht land of defendants Nos 1 to 5 who 
settled it with Bhagbat Koeri who was 
sueoseded by his eouein Thag Koeri. In 
execution of a deoree against Thag Koeri 
the land was sold and purchased by Paltan 
Koeri who in 1915 sold it to defendant 
No. 15, the present appellant. 

The Munsif found that there was a sale 
of the land now in dispute to the mother 
of the plaintiff, and that the land mentioned 
io the kabali Bshibit 4 was iientisal with 
plots Nos. 1069 and 1070. He relied on a 
bativata khatra Exhibit 1 and a map showing 
that Bilati Ahir was in 1866 acknowledged 
by the signature of the landlords to be a 
tenant of plots identifiable with those in 
dispute. He relied also on a Road Oess 
Return (Exhibit 5) of 1888 signed by the 
landlords showing the plaintiff as tenant, 
and on the landlords amabandit of 1872. 
He found that the entry in the Record of 
Rights was merely ba*ed on the lease given 
by the landlords to defendants Nos. 6 and 7 
and that the presumption of its oorreotneis 
was rebutted by the evidence produced 
by the plaintiff. He disbelieved the 
defence evidence as to possession, and 
found that the sale certificate granted 
to Paltan Koeri and receipts granted 
after the lease to Bhagbat could have no 
weight in the case and were not binding 
on the plaintiffs. He held that the plaintiff 
had proved the mortgage. He, therefore, 
granted a decree. 


me learned District Judge on appeal 
hai upheld the decree of the Munsif, He 
held that the batwara papers of 1866 proved 
that Bilati Ahir was then tenant of the 
plots now in suit, and that the plots in suit 
were the lands sold by the son of Bilati Ahir 
to the mother of the plaintiff He found the 
sale-deed to be genuine. He laid spesial stress 
on the R ad Oess Return signed by the 
landlord* showing a holding to the extent of 
the disputed pi its in the plaintiff’s name. 
He disbelieved the oral evidence of the 
defence witnesses, and believed in the genuine¬ 
ness of the mortgage bond. He described 
the documents pat forward by the defense as 
fictitious ones evidently ereiuted with a view 
to tho Survey proceodings without any title. 

On the f«*e of the judgment the finding 
of fact by tho learned Distriot Judge would 

p’eiludj 03^e*sby the appellant iu *ecor i 
appeal. If has beea found that v* 
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Nob. 1 to'5 did in fa«t take the lands in 
suit in usufructuary mortgage. 

It is contended, however, that the appellant 
was a bona fide purohaser without notice and 
that the Record of Rights entitled him to 
assume that his vendor had a good title. 
It is urged, too, that the Courts helcw were 
not entitled to rely on the batwara hhatra 
and map or to use the Road Oess Return 
against the appellant. 

The case of Perma Boy v. Rishen Boy (1) 
is authority for the proposition that a 
batwara hhatra is Dot a "record” within 
the meaning of seation 35 of the Evidenee 
Act, 1872, and that an entry made therein 
of the name of a tenant in possession is not 
admissible in evidenae, and Nanda Lai Fathah 
v. Mohunt Ohanurpat Bat (2) is to the same 
effeat. However, in the present ease the 
batwara hhatra was used to show the past 
history of the plot* long before the defendant’s 
predeeessors in-interest obtained a settlement 
and to show that in 1866 the land was 
raiyatx land of Bilati. The above cited eases 
deal only with admissibility under seation 
35 of the Evideme Act. There is no reason 
why seatoin 13 of the Evidence Act should 
not apply. Relief wai being claimed against 
the landlords who signed the batwara 
papers. A batwara entry made under the 
old Aat would not be admissible against 
the tenant if made after the creation of the 
tenancy, but here the partition was in 1856 
aDd the tenancy on which the appellant 
relies was not created till 1996. 

The Road Oess Return being signed by 
the landlords would be admissible as against 
their, and it shows, as against them that 
the plaintiffs were their tenants, and lends 
support to the case that Thug Koeri was 
never a tenant in possession. 

With legard to the contention that the 
appellant had no notiae of tie mortgage and 
was an innocent purchaser, the mortgagees 
have been found to have entered into a 
fictitious transaction with a view to the 
Survey proceedings, as mortgagees they bad 
no power to take away aDy of the mortgagor’s 
rights ; the mortgage still subsisted and aDy 
poesefaion by the appellant must be subject 

(]) 26 C. CO; 13 Ind. Dec (n/b.) 61. 

(2) 18 Ind. Cob. 143, 17 C. W. N. 779; 17 C, L. J. 
492 



to the mortgage, the appellant is merely a 
representative of the mortgagee and is not 
entitled to the relief asked for. 

The appeal is dismissed with costs. 

H * Appeal ditmiued.. 


LAHORE 


[IGH COURT 


First Civil Appeal No. 1452 of 1920. 

January 21, 1922. 

Present:-* Mr. Justice Abdul Raoo and 
Mr. Justice Harrison. 

RANJIT SINGH— Plaintiff — Appellant 


tertus 

KARIM BAKHSH— Difindant 
—Respondent. 

Interest—Suit on balance struck after account 
—Agreement or notice a$ to interest , absence of— 
Interest Act (XXXII of 183^1 —Contract Act (IX of 
1872;, e. 73. 


No interest is chargeable either under Act XXXII 
of 1839, or as damages under section 73 of the Con. 
tract Aot on a balance struok after an account 
between the plaintiff and the defendant wherein 
no mention is made of interest and where no notice 
has been given that interest would be oharged. 


Arjan Das v. Hakim Rai, 20 Ind. Cas. 299; 39 P. 
R. 1913; 263 P. L. R. 1913, 802 P. W. R. 1912, 
followed. 

First appeal from the decree of the Senior 
Subordinate Judge, Hissar, dated the 14th 
April 1920. 

Mr. Manohar Lai , for the Appellant. 

Mr. Abdul Batah, for the Respondent. 

JUDGMENT,—This was a suit brought on 
bahi account on the allegation that on the 9th 
January 1914 Rs. 2,712 was found dne by the 
defendant and a balaDae was struck, which 
was tbumb-maiked by the defendant. The 
suit was instituted on the 8th January 1920 for 
the recovery of principal, vie., Rs. 2,712 and 
interest, tie., Rs. 2 9*b, trial Ks. 5,700 in al). 
The claim in respect «f «he nru aipal has 
been decreed bat that relatir.* to inter* at has 
been dismissed cn ti e gr- und tha *o >gree- 

menl to pay interest has been alleged or 
proved. 

Tbe plaintiff has preferred this appeal and 
it has been contended on his behalf by Mr. 
Manohar Lai that interest ought to have been 
allowed as damages though there was no 
agreement to pay interest. The decision of 
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the Court below ie supported by authority 
and we are not prepared to bold that the 
order refusing to decree interest is wrong. 
In the ease of Arjan Da, v. hakim Bai 

l ,T ftB ^eld 110 interest was 

chargeable either under Aet XXXII of 

1839 or as damage, under ss.Tifn 73 of 

the Oontraet Act on a ruqqa whieh 

made no mention of interest, and where no 

notiee had been given that interest would ba 
charged. 

In this case also it is not alleged that any 
notiee was given. There is no forse in this 
appeal and we dismiss it with costs. 

z ' K * Appeal dismissed. 

(1) 20 Ind. Cas. 299; 39 P R iQiq, 9R o p T 
E. 1913; 802 P. R. 1912. ’ 263 P ’ L * 


ALLAHABAD HIGH COURT. 

Secohd Civil Appeal No. i 526 op 1920. 

June 7, 1922. 

Present :—Mr. Justice Ryves and 
Mr - Jnetite Gokul Prasad. 

JAN amd Sou—D epimdants—Appellamts 

_ ver»u8 

CAMERON A.—Plwntiff —Respomdbnt 

Contract Act (IX of i«72J, Oh. IX 15 JL 
keeper and, guest-HoteUeeper, liabilities of bu^ht 

t/r sz:; is- ? “■ 

by the Common Law o[ England “os aifnat " 0t 
keepers, and in the absence of any speciBcCeement 
m a given case, the rules in Ch. IX of th« rI7 
Act are applicable, [p. 68'J, col. 2.] C ° ritraofc 

Whatcley v. Palanji Pestonji. 3 B H C T? 

WVK& w-, 

1140, referred to and considered ’ ' lN> s ’> 

It is the duty of a hotel-keeper to keoD hi. 
premises .n such a condition of safety as wonld 
reasonably prevent theft and take such care ol at 
property of h,s gaests as a man of ordinary prudence 
would, under the circumstances take nf KiT 
goods, Where he fails 


• I ( 

in oase of a theft of the property of a guest, liable 
for its value, [p. 681, col. 1.] 

c 

•. ». 

Seaond appeal from a decree L of the 
District Judge, Oawnpore, eonfirming that 
of the Subordinate Judge. * 

• 1 ^ A * 

Mr. Kailas Nath Katju , for the Appellants. 

Mr. Sital Prasad Qhosh , for the Respond* 
ent. 

JUDGMENT,—The facta out of which 
this appeal arises are these The plaintiff 
(respondent) who is a commereial travel¬ 
ler, went to Cawnpore, in September 1918, 
and put up as a guest at the Civil and 
Military Hotel, Oawnpore, whieh was owned 
by the defendant appellant. While staying 
in the hotel, he alleged that a suitcase 
of his, containing valuables to something 
over Rs. 3,000 in value, was stolen from 
the room he occupied while he was at 
dinner in another part of the building. He 
claimed to recover the value of the goods 
stolen from the defendant on the ground 
that the loss was due to the neglect of 
the defendant in keeping the premises in 
an nosafe condition. The defendant (appel- 
lant), among other pleas, pleaded that if 
the theft was committed, it was due to 
the fault or connivanse of the plaintiffs 
own servant and that the defendant was 
not liable, and that the defendant had kept 
proper care and had taken proper steps to 
provide for the security of travellers stay, 
ing in the hotel, and that there was no’ 
negligent on bis part. The Trial Court' 
same to the conclusion that there was no 
Statute Law in India applicable, and held 
that, therefore, it must be guided by the' 
Common Law in England. Having found 
that it was not proved that the plaintiff 
had in any way been negligent, and that- 
under the Common Law of England it was 
unnecessary for the pliintiff to prove that 
there was any negligence on the part of 
the defendant and that if goods were lost 
in an inn, the inn-keeper was prima facie 
liable and that the onus lay on him to 
prove otherwise, it decreed ihe suit. On 
appeal, this decree and the reasons for it 
were maintained by the learned District 
Judge, On appeal to this Court objec¬ 
tion was taken to the finding on the point 
of law arrived at by the Court below. That 
decision was based largely on the caie of 
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Whateky v. Palanji Pettonji (1), That was 
a taee referred by the Court of Small 
Causes in Bombay to the High Court, and 
from the opening words of the judgment 
of tbe High Court it would seem that the 
•ase was one oomerning a hotel situated 
in the Island of Bombay, for the opening 
words are: “There is no law but the 
Common Law of England to regulate the 
relation of ton-keeper aod guest in Bombay, 
iu a ease between an European and a Parsi.” 
It is argued for the respondent that, in the 
absence of any Statute Law dealing with 
tbe subjest in this sountry, the Common 
Law of England should be applied. It was, 
however, pointed out by their Lordships of 
the Privy Oounsil in the ease of W'ghela 
Bajtanji v. ShiJch Masludin (2), that that 
is so, but only if tbe roles of Engl : sh Law 
are found applicable to Indian sosiety and 
tbe ciranm8tansefl, There san be no doubt 
that hotels are built and managed very 
differently in England and in India, more 
certainly so in the Mofusril parts of India 
at the present time. Owing to the climate 
and for other reasons tbe quarters in which 
tbe residents live in Tndian hotels are much 
more open and nnconfined than in England. 
Unlike an English hotel an Indian hotel 
is more or less a thoroughfare to whioh 
the publis have free acoeBS—pedlers with 
their wares, unemployed servants seeking 
employment, and so on—including snake- 
•harmerv, jugglers and such. It is also the 
custom in India for guests to take private 
servants with them, who have access not 
only to tbeir master’s rooms but aLohave 
opportunities of assess to the rooms ociopied 
by other persons, and menial servants must 
be employed and have of necessity freqaent 
assess at least to the bath rooms. We 
may point oot that eveo in England tbe 
Common Law was greatly modified in favour 
of the inn-keeper by tbe Inn-keepers' 
Liability Ast of lb63 and other Aots. Under 
these cirsumstanses it would be quite im¬ 
possible to apply the Common Law cf England 
in force against ton-keepers in the Mofuml 
in India. 

There is nothing to show that the Bom¬ 
bay deoision was meant to, or has ary 
application to tbe A iofuuil of India. Ttmt 

(1) 3B.H C.E. 187. 

(2) 14 1. A. 89 at p. 60j 11 Ind. Jor. 316; 6 Sur, P, 

0. J» 1$» 11 061* 6 (N. 8.) 304 (P. C.), 



ease also was deeided in 1866' before th« 
Indian *'ontracfc Act was pasied. It seems 
to us that the liabilities of a hotel-keeper 
to his guests are now regulated by tbe 
Indian Contract Act, and in the absence 
of " Dy ppc-oifie agreement in a given ease, 
we think that tbe rules in Chapter I .< of 
the Indian Contrast Act would apply. The 
case of Rampal Singh v. Murray $ Oo. (3) 
would seem to confirm this view, although 
it is not fully applicable to the fasts of this 
particular case. 

It is remarkable that (eo far as we know) 
there is no reported decision in any of the 
Indian Courts on the subject. Having come 
to the conclusion, when the appeal was 
first heard by ns that whil« the decree 
of the Courts below could not be maintain* 
ed on tbe gronnd taken by those Coarts, 
we thought it necpswry before deoiding the 
case, tn send down an issue as to whether 
the def-ndant had taken ^u«h care of tbe 
goods of the plaintiff as were required by 
sastion 151 of the Indian Contrast Ast, 
In other words, we thonght tbe Indian 
Contract Aot was applicable. The p\rfcies 
were allowed to give suoh further evidenoe 
on this iiene as they desired, and the 
learned District Judge has found as a fast 
as followsThe hotel building is divided 
into two main blocks, tbe public and dining 
rooms and some residential rooms are in 
one block, and other dwelling rooms are in 
a separate block at some distance from tbe 
main block. The detached block of 
dwelling rooms consists of a veran *ah, ex* 
tending the whol- length of the builting, 
six sleeping rooms leading toto two bath¬ 
room*, each at the rear, and each bath-room 
has a door leading out to thebick. It is 
found that at the hick of this block there 
is an open nnfenced Maidan so that any 
one who pleased could have access to the 
baok of these quarters. It was also fouod 
that tbe bath-room connected with the 
sleeping room whioh the plaintiff occupied, 
was unsafe and coold easily be entered from 
the back. It was admitted that tbe plaint¬ 
iff had a servant with him and that on 
tbe evening of the 27th of 8eptemb*r at 
ab Uj 8 ’clock when the plaintiff went to 
the mam building to have his dinner, this 
servant whs left iu or about the room j that 

(3 22 A. 104; A. W. N. (1900) 3j 9 Ini. Dec. 

(n. c.) 1140. 
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shortly afterwards the sutfc case was stolen 
from the rcom. It is found that the plaint* 
iff’s. servant followed the thief unsuccessfully. 
It is also found that there had been two 
other thefts within the year in the hotel to 
the knowledge of the manager, and it is 
not denied by him as asserted by the 
plaintiff that his notice had been brought 
to the unsafe condition of the bath-room, 
On the evidence the Oourt has come to 
the conclarion that the defendant had not 
taken suah care to ensure the safety of 
the properly of the guests as a man of 
ordinary prudence would, under the ciroam- 
stanaes, take of his own goods, and 
that there was negligenae on his parj. In 
other words, the finding is against the 
defendant Objection is taken to the finding 
mainly on the ground that as the plaintiff 
aatnally had a servant in his own employ 
and had left his servant in or near the room 
at about the time the theft took plaee, the 
defendant was absolved from liability, 
and that, at any rale, so far aB this plaintiff 
was concerned, there was no obligation for 
the defendant to take special care to ensure 
the safety of hie goods. We are not prepared 
to accept this argument. It was the daty 
of the defendant to keep hie premises in 
Booh a condition of safety as would reason¬ 
ably prevent theft. The finding here is 
that the whole of the back of the detached 
premises was unsafe; that the faot that it 
was unsafe had been brought to the nodes 
of the defendant and that, therefrr^, he 
should not only have had the duo»-8 repaired 
but that he should have hid a watihman 
at the back of these premi-ea as the only 
means of encoring safety, and prevent any. 
body entering the premises if be had a mind 
to do so. In onr opinion, on this finding, 
whieh is one of fact, binding on ns in second 

appeal, the appeal fails and it is dismissed 
with costs. 

w. c. a <fc v. h, 

Appeal dismissed. 



LAHORE HIGH COURT. 

Second Civil Appeal No. 3118 of 1917. 

F. bru*ry 17, *922. 

Present Mr. Jnstioe Le Rotcignol 
and Mr. Justice Abdul Q*dir. 
KHUDA YAR—raamtiFi —appeuait 

versus 

AMIR and oibEKS— Defendants— 

Rei*ponients. • 

Custom — Succession—Exclusion of half blood — 
Janjuhaso/ Shadia , Tahsiland District Afoanwali. 


Among Janjuhas of Shadia, Tahsil and District 
Mianwali, the whole blood excludes the half blood in 
cases of collateral succession. 

Khudayar v. Ahmad, 51 Ind. Cas. 298; 83 P, R 
1919, referred to. 

Second appeal from a decree of the 
District Judge, Mianwali, dated the 2nd 
August 1917, reversing that of the Senior 
Subordinate Judge, Mianwali, dated the 26th 
M*y 1917. 

Mr. Nan >k Chand , for the Appellant. 

Pandit Sheo biarain, R. B., for the Respond¬ 
ent. 


JUDGMENT,—The following pedigree 
exhibits tr.e relationship between the parties 
to this case: 


r 


KHANAN 

I 


Musammat 

Tani 


1 


f 

Kalandar 

I 

Khuda Tar, 
v plaintiff;. 


r 

Amir, 
defendant 
No. 1. 


1 


Musammat 
Bhag Bhari 

I 

Anwar 


Barkhurdar= 

Musammat 

Thari 

i 

Musammat 
Bhag Bhari. 




1 I 1 

Sultan, Fateh Khan, Alam Khan, 
defendant defendant defendant 
No, No. 3. No, 4 . 


i ne property in dispute is that of Barkhur- 
dar who was eucteeded in the holding by 
his daughter, Musammat Bhag Bhari. On 

her marriage, about 1906, Barkhurdar’s share 
in the joint estate was mutated in favour 
of the parties in equal shares. The present 
suit was brought by Khuda Yar for a 
declaration that he was the owner of a two- 
thirds share* of the joint estate. The case 
propounded by him was that in asoordanes 
wub onstc.n, on the death of Khansc, who 
bad families by two different wives, eueoes- 
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fiion was made in accordance with the 
pagwand rule i,e. t Kalandar, Barkhurdar 
and Anwar each succeeded to a one third 
share in the estate. His contention is that 
in such circumstances it is the custom for 
the two different families to be regarded as 
ceparate groupB for the purpose of collateral 
succession and that on the death of Birkhur- 
dar he should consequently have been 
recorded as owner of Birkburdar’a one-third 
share to the exclusion of the defendants. 
The Trial Ccurt decreed for the plaintiff, 
bolding that the riwaj^i-am of 1870, entirely 
supported the custom recited by the plaintiff 
and that in the subsequent riivaj-i-am of 
1908 the Jats stated that no regard was 
paid amoDg them to uterine descent but 
the compiling offiser noted that this statement 
was not in accordance with facts, as several 
instances had beeD quoted in which full 
brothers bad succeeded to the exclusion of 
half brothers. The learned District Judge 
en appeal by the defendants held that the 
plaintiff bad failed to prove the onstom 
alleged and dismissed the suit, The plaint¬ 
iff has come up to this Oourt on second 
appeal and the question for decision appears 
to be as follows. In view of the fact that 
in 1870 the custom by whiob the whole 
blood excluded the half-blood was emphatical¬ 
ly affirmed and that in 1908 the assertion 
that the custom had been reversed was found 
to be not in accordance with facts, have the 
defendants established that the old custom 
has become obsolete ? The parties belong 
to village Sbadia wh'cb is now a separate 
estate bnt was foimerly at the time of the 
Settlement of 1878 a hamlet of the large 
village of Wan Bhachran. On behalf of the 
plaintiff two cases decided by the District 
Judge of Mianwali are cited. Those cases 
referred respectively to Bhatti Mians and 
Bhaohar Jats of Wan Bhachran and in them 
the rule of uterine descent was followed. 
Khuda lor v. Ahmad (1) is a c. S3 of Kaliar 
Jats of Mianwali Tahsil io which it wps 
le'd that the half brothers, who were the 
deferdauts in theory had failed to eMaMi h 
a custom by -which half brothers eucieed 
with those of the full blood. Two other 
cases are cited in which the same rule of 
custom was fillowed by bl o Oo'lectcr in 1909 

(]) 61 lud. Cas iPb 33 P. K, 1919, 
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but the parties to those cases appear to have; 
been Pafcbans, and one other case, that of 
Said KhaD, a Janjnba like the parties to 
this cate, who excluded his half brothers. 
As agairst those, two Janjaha oases, that, 
of Zamanand Muhammad Azam, are cited 
in favour cf the custom set up by the 
defendants’ and two other cases are referred 
to, bnt the facts of those eases and their 
dates are not satisfactorily proved, so that 
the only two dear cases in favour of the 
defendants’ contention are those proved by 
the evidenoe of the Naib Sadr Canungo. 

Bearing in mind that no custom has the 
force of law unless it i§ ancient and certain 
and that the custom recited by the plaintiff 
was in full vogue in 1878 and has been ob¬ 
served since that ca‘e in several contested 
oases, we are unable to hold that the de¬ 
fendants have succeeded in establishing that 
the old custom is obsolete. 

For the reasons set forth above we accept 
the appeal and decree for the plaintiff with 
costs throughout, 
z. r. 

Appeal aceepted. • . 
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Shah, Aotg. 0. J.—The facts which have 

given rise to this appeal are briefly these. 
A plot of ground, which is shown in the plan, 
was originally owned by one Balkrishni. He 
left four sons, Shantaram, Vasantrao, 
Janardan and Shivshankar, and at a partition 
whith was effected among the four brothers 
in the year 1916, this plot was dividsd 
into four parts. The plot marked A in the 
plan fell to the share of Shantaram, the plot 
marked B was assigned to Vasantrao, the plot 
marked 0 was assigned to Janardan and 
the plot marked D was assigned to 
Shivshankar. There was a common passage 
left which is shown in the plan and which is 
marked E F H G. There is no special 
provision in the decree base! npon the 
award relating to the partition, but it 
appears from the deieriptiom of the various 
plots given in the Schedules that the said 
land was reserved for the common passage. 
On September 9, 1916, Janardan conveyed 
his interest in the plot 0 to the present 
plaintiffs, and on September 28, 1916, 
Shivshankar conveyed his interest in the plot 
D to the 1st plaintiff on behalf of both the 
plaintiffs. Oo June 18, 1919, Vasaot- 

rao conveyed the plot B inolnding ti* 
right, title and interest in the strip of 
land called the oommon passage to Bhag- 
vandas Tapidas, the original defendant 
No. 2. 

It appears that before the date of tV's last 
conveyance, the present plaintiffs, who had 
bejome owners of plots C and D, built in 
such a manner as to make sone encroach¬ 
ments npon the common pas=age which are 
snown in the flan, and a suit was fihd by 
Shantaram and Vasantrao for the removal 
of those encroachments. In that snit a 
decree was passed on Aogust 6, 19.8, 
against the present plaintiffs. A copy of 
that decree was annexed to the plaint bat 
has not teen formally put in as an exhibit. 

In the course cf the argument tha decree 
has been referred to, subject to the appolUnt 
putting in a certified copy of fcbe decree ss 
an exhibit. The result of th.s decree was 
that the plaintiffs were reqaired to remove 
the cncrcaobmsnts which they had male on 
this common passage. 

Then on August ‘*2, 1919, the said Bhag. 
vandas conveyed in favour of the plaintiffs 
his interest in the email strip of land 
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forming part of the plot B in the south 
marked OPJL, and his right, title and interest 
in the portion of the oommon passage 
between the plots 0 and D and marked 
EFML. In virtue of these conveyances at 
the date of the present suit, which was filed 
in September 1919, the plaintiffs had become 
owners of the plots 0 and D, and it may 
be taken for the purpose of this appeal 
that they had become owners of three-fourths 
of the interest in tbatporlion of the common 
passage which is marked EFML, and were 
interested along with the owners of plots 
A and B, as co owners in the remaiuiog 
portion of the land described as common 
passage, namely, LMHG. I may add that 
the common passage joins the main road at 
its northern end and is cLsed by a wall of 
the adjoining premises at its southern end. 
As a passage it ends at the line EF. The 
present suit was filed with a view to seek 
partition of the land which has been described 
as common passage, and the prayer was to 
secure the result that the partition should 
be eo effected as to make the owners of plots 
0 and D absolute owners of the portion of 
the passage EFML ; to acsign the absolute 
interest in the soil of that part of LMHG 
towards the line MH so far as the owner 
of the plot A was concerned, which would 
represent jth of the whole area of this 
passage, to the 1st defendant; and to allow 
to the owner of plot B the absolute interest 
in the soil of that portion of LMHG towards 
the line LG to the extent of jth interest 
in that part of the passage which is marked 
LMHG. The intermediate narrow strip 
which would bo very email was to remain 
the ab30ulte property of the owners of ,the 
plot9 C and D with the right of passage 
in favour of the plaintiffs over the whole 
of the land marked LMHG subject to such 
ompensation being paid to the owners of 
plots A and B as the Cmrt might think 
proper. This would make the plaintiffs the 
absolute owners of the southern half of the 
passage, while the remaining half would 
remain exactly as it was at the date of the 
Bait for the benefit of all the fonr 
owners. 

Daring the eoarse of the suit there were 
various amendments made from time to time 
which it is not necessary to detail for the 
purposes of this appeal. The objr,«iio£j 
taken by defendant No, 1 who is the owner 
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cf Plot A was that thin '*as really an attempt 
to get rid of the ilear effect of the 
decree against the plaintiffs for the removal 
of the encroachments and to secure a 
partition, which in effect would deprive the 
1st defendant compulsorily of Both right 
of ownership as he bad in the whole of this 
•ommon passage as a ao owner. Defandant 
No. 2 Dwarkadas, who purchased the 
interest of the original defendant No. 2, 
Bhagvandas, in the pint B, as alto defendant 
No, 3, the original owner of the plot D, 
resisted the plaintiffs’ claim. I need not 
detail the various defenses ; bat Sve issues 
were raised on the pleadings. The Brat 
issue is, whether the portion of the passage 
marked EFLM is of no use to the defendants 
as alleged in the plaint, and the other 
material issue which I need note is the third 
issue whether the plaintiff is entitled to 
partition as claimed. The learned Trial 
Judge found in favoar of the plaintiffs, and 
made the following observations :— 

“ Having regard to all the sonsiderations 
in the ease and having seen the passage 
this afterncon I am folly convinced that 
the passage between LM and EF is 
absolutely useles to the proprietors of 
plots A and B, and this passage was kept 
open only for the purpose of giving aooess 
to the owners of plots C and D aa they had 
no other assess exsept through this 
passage. I think it is fit that this 
partition should be ordered and spesial 
directions should be given to the Commis¬ 
sioner. ” 

The learned Judge gave directions as to 
partition practisally as prayed for. 

In the appeal the priroipal point argued 
is whether the partition of this narrow strip 
of land, which was reserved at the time 
of the partition in 1916 as lommon pie»aga 
•an be allowed. In the course of t*e argument 
a further point that arose in connection with 
this question was whether, as a matter 
of law, such a claim fcr partition of the 
common passage was maintainable in view of 
the rule of Hindu Law, by which the parties 
are governed, that oommon passages are 
indivisible. 

I shall first deal with the question as to 
wl ether, in view of the special rule of Hindu 
Law, which undoubtedly is applicable to 
the parties to this suit, tie claim 
for partition is maintainable. I am of 


opinion that it is not. The rule to which 
I refer is to be found in the Mitakebara, 
Chapter I, section iv, t Stokes’ Hindu Law 
Books, psgss 384. 387 and 389). Tost section 
relates to “ Effects not liable to partition ” 
and the relevant passage* in that section 
are to be found in paragraphs 16 and 25 which 
are as follows :— 

“16 Other things exempt frjm partition, 
have been enumerated by Mann ; ‘ Clothes 
vehicles, ornaments, prepared food, women’ 
sasrifiies and pious acts, as well as the 
common way, are declared not liable to 
distribution,” 

Then the commentator proseeds to deal 
with eash of these items, and the opinion 
expressed by Vijnaneahwara as to 1 oommon 

way’ is to be found in paragraph 25 which 
is as follows :— f 

The common way, or road of ingress 
and egress to and from the honse, garier, or 
the like, is also indivisible.” 

The same role is referred to by Nilkantha 
in the Vyavahara Mayukba Toe same verse 
from Maousmriti is quoted in Ohaper IV, 
section vii, and the word ‘ prachara ’ which 
has been used for the expression “ common 
way ’ is thus explained in the same section: 
“Prachara is way to the house, or the 
like, as also a pasture ground for cattle, etc ” 
(See Maudlik’s Hindu Law, pages 7o aud 71.) 

These passages make it quite clear that 
if this is to be treated as ' common way, 
or road of iDgress and egrees”, it is 
indivisible. I may add here that the word 
prachara which is used in the verse quoted 
from Manusmriti, and which has been render- 
ed in these translations as common way” is 
translated in the Sacred Books of the E* t 
Series, Volume XXV, as "pasture ground”, 
and I have not overlooked the interpretation 
which has been put by some commentators 
upon the word “ prachara" as in mting 
‘‘pasture ground.” In the foot-note on this 
verse (Manu 1*, 219) in the eaid volume 
at page 379 it is also indicated that the 
word "prucAara” is understood by eome of 
the commentators on Manusmriti in the 
sense of “oommon way”. But what is 
important is that fcbii word has been 
interpreted in the Mitakshara iu the souse 
of 'common way’; and that i* how it h 
interpreted in the Vyavahara Mayukba. 
The author of the Vyavahara Mayukia 
gets over the apparent difficulty by adopting 
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both the meanings of the word “p rachara”. 
There is no dcuht, therefore, th*t on the 
authority of the \fit.*k«h*r* and the Vvava- 
hara Mayakha, by whiah we ar<* bound, 
that the land whiih was reserved a 9 common 
passage at the time of partition between 
the partis in 1^16 is not divisible. 

It is urged, however, that this rale oaght 
not to be strictly applied, under the modern 
conditions obtaining in a large city like 
Bombay. The rule to my mind is so plain 
that I do not see how it could be said 
to make any difference whether it is to 
be applied to ary land in the oiiyof Bombay 
or outside. Farther, it is urged that the 
•ommon way’ referred to in the texts wool! 
refer to the common ways” existing prior to 
paitition, but not to such oommoa passages” 
as are created for the 6rst time and 
reserved by agreement between the parties 
at the time of the partition. I am unable 
to discover in this contention aoy real 
answer to the application of the plain and 
simple rule to the facts of this case. This 
point was not raised io the Trial Court, 
and as 1 have already stated, it was only 
referred to in the coarse of the argument 
before ur. But the rule is clear, and I 
do not Bee how the plaintiffs can escape 
the application of that rule This rale is 
referred to in Nathubhai Dhirajram v. Bai 
Hanngavri (1). No donbt there the facts 
were different and the rale wa< referred 
to under somewhat different circumstances. 

1 refer .to that judgment for fcbe purpose 
°f showing that the rale is not an obsolete 

rtl 0 ui ? 1Ddu Law but a ru,e which is 
capable of application, and which ought 

to be applied, wherever it can properly 
apply. 

In the present ejse it is clear to my 
mmd that when in 1916 the brothers 
divided the property and kept this pas.age 
•ommon, they really kept it as a .ommon 
way for the use of all the four brothers 
and the attempt whiah has been made in 
the course of the argument ti show that 
the owners of the southern plots C and D have 

1 TJ . | tfafi owners of plots A 

and B in the north does not appear to me to 

derive any support from the words used 

with reference to this passage in the decree 

h. ( K. ilV nd ' Ca " 8U: “ 6 B ' 379 £t p ' 382i 14 Bom ‘ 
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relating to partition. The land which is 
shown in the plan as passage has been 
de-cribad tbrouvhiut as "common passage” 
and the plaintiffs* claim for partition is 
based on the footiog that all the owners 
of the four plots are co-owners of this 
land. It may be that the plaintiffs have 
some greater ns9 of the passage in virtue 
of the position of the pints 0 and D than 
the owners of plots A and B. Bat I do 
not see how the eccident of the southern 
end of the passage being dosed by a wall 
conld make aDy difference in law to the 
rights of the parties, nor can I see how 
in law they can be said to have any 
more interest in the passage than the owners 
of plots A and B. Really the land which 
is now roaght to be partitioned is 'common 
way’ and it ought not to be divided accord¬ 
ing to the rale of Hioda Law to which I 
have referred. That seems to afford a 
complete answer to the plaintiffs* claim. 

Bat, apart from this rule of Hindu Law, 
the point has been raised on behalf of the 
appellant that 6uch a partition whith has 
practically the effect of depriving one co- 
owner of his interest in the property ought 
not to be allowed. On the other hand, on 
behalf of the plaintiffs reliance is placed 
npon the rule about which there can be no 
doubt that a co-owner of any land is 
entitled to seek partition of the land at hie 
will, But in the present case it is not 
a simple partition by metes and bounds 
that the plaintiffs seek, but a partition 
cn certain lines without which the partition 
would obviously be of no use to the 
plaintiffs. The strip of land which is marked 
a ? •oninion passage varies in width from 
eight, to ten feet throughout the whole 
length, and as a strip of land it is absolutely 
inconvenient to divide it by metes and bounds. 

But the way in which the plaintiffs seek 
to get over the difficulty is by drawing 
a distinction between the right of passage 
as an easement aucl the right of ownership 
over the land as distinguished from the 
right of passage. The argument is some- 
what ingenious and 1 shall not attempt 
to state it in detail, in the case of land 
which is o»ned by certain persons, it ought to 
be divided in tho ordiu&ry way if it is cap¬ 
able of division. If it is incapable of divisiou 

it must be kept as fcho common property of 
the co-owners. It 19 not suggested that tha 
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alternative remedy of sale under certain 
circunHfcancas as provided by the Partition 
Act is applicable to this cas3 nor is it 
suggested that each a remedy is suited to 
the present oase. The very nature of the 
prayer shows that the plaintiffs do not desire 
a simple partition, which obviously is not 
possible under the circumstances of the oase, 
but a peculiar partition to serve their own 
interests without due regard to the interests 
of the oo owners. In view of the rule of 
Hindu Law upon which I base my decision, 
it is not necessary for me to arrive at any 
final conclusion on the general question 
whether, apart from that rule, such a 
partition as is claimed by the plaintiffs is 
permissible ia law, and even if it be 
permissible in law, whether under the 
c ; rcum8tanc38 of the oa>e it would be right 
to direob such a partition. 

It is difficult to escape the inference that 
soon after the decree was passed for the re. 
movalof the encroachments, in 1918, against 
the plaintiffs, they filed this suit with a 
view to circumvent, if possible, that decree. 
If it ba open to them in law to do so they 
are entitled to that remedy. Bu*, in my 
opinion, it is not open to them to do so. 

1 , would, therefore, allow the appaal, 
discharge the decree of the Trial Coart 
and dismiss the plaintiffs’ suit with costs 
throughout. 

Crump, J.—As I agree that the decree of 
the Trial Court cannot stand, I wish to 
indicate briefly my reasons for that conclusion, 
The parties to this oa9e stand in the shoes 
of the four cons of Balkrishna who were 
parties to the original division of this prop¬ 
erty. That partition by virtue of the 
decree in Suit No. 337 of 1910 was a 
complete partition, and I cannot see any 
ground on which it can now ba re-opened. 
It is not suggested that there was any 
bona fide error there, or that the partition 
was of a partial nature. The effect of the 
decree clearly was to decide that the 
property of which partition i9 now sought 
should be reserved as a common passage 
to the houses of the four parties. That 
being so, it would follow from the 
decree itself that that passage is not 
property such as can be the subject of a 
farther partition. Therefore, even apart 
from the rale of Hindu Law, as to which 
jt is unnecessary for me to add anything 


in view of the judgment of the learned 
Chief Jasbico, it doe3 appear to me that 
the suit ia not maintainable, and that the 
jurisdiction which the Judge of the Trial 
Court has exercised is a jurisdiction which 
he did not possess. The ingenuity of 
Counsel has failed to discover any precodent 
for such a suit as this, the reason obviously 
being that it is probably the first suit of 
its nature. If I felt any doubt as to the 
correctness of oar view of the law, that 
doubt would be removed by a consideration 
of the motive which has impelled the 
plaintiffs to file the present suit. Th*ydo 
not in reality de3ire partition of tiis common 
way. What they really de-^re t) do is to 
get rid of the effect of the decree against 
them whereby they war9 ordered by this 
Court to remove a certain encroachment 
on that way. It ia an ingenious course, 
but one which I do not thiok could 
possibly be permitted to sasteed. The 
grounds on which the Trial Judge has 
proceeded are those of convenience rather 
than law. It may be trne that the portion 
of the passage which has been assigned to 
the plaintiffs is of no value to the other 
parties, bat then they are the be3t judges, 
and they cannot be compelled to surrender 
the rights which were awarded to them 
by the partition deoree in the previous suit 
without their own consent. Therefore, it 
seems to me that the suit must of necessity 
fail, whether it be approached on the basis 
of the rale of Hindu Law or on the basis 
of any other system of law which could 
concievably be applicable to the present 
oase, I agree, therefore, that the appeal 
should be allowed and the suit dismissed, 
with costs. 

W. C. km 

Appeal allowed, - 
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MADAM PILLAI t>, BADRAKALI AMMAL, 

Madras high court. 

,. v FULL BENCH. 

SicoND Civil Appaal tfo. 522 of 1920. 

January 6,1922, 

\ Sir Walter Sohwaba. Kt„ 

-y Chief Justice, Mr. Justice Coutts- 
Trofcfcer and Mr. Justioe Kumaraaami 

Sasfcri. 

MADAM PILLAI—Defendant 

No 2 —Appellant 

* versus 

BADRAKALI AMMAL and another— 

PLAINTJPF AND DEPENDANT DIO. 1, 

Kiipohdents 

Transfer of Property Act (IV of 1882;, ss. 9, 54, 118 

--Transfer of property by husband to wife for life 

jn lieu of future ■ maintcnance-Sale—Exchange— 
Price xns. 54, meaning of % J 

H B A lnn a h 8fe w °l la , nd the Talue of more ^an 
?J f 10( l b7 - a h u l8b !S d * ohl8 wife to be enjoyed by the 
latter during her lifetime in discharge of her claim 

to. future maintenance can bo made without writing 

Such a transfer is neither a sale nor an 

exchange but is a transaction not expressly required 

Prop e ertyTcL D [V689;cortp flwf sSlij"*” ° f 

Dett s.»Vdis^otd ^ raJan ' 8 B - 8 Ind ' 

°\ J - Tb ° ‘price' in section 64 
of the Transfer of Property Act means money, but 

at the tZ 1 ! 7 r n Y i handed 0ver ir ‘ orient coin 

M x r* ?f ht ha payab,e ia tha fatJ - 

64 P o°f Tr f er> 1- Tbe word ‘P r i ce ’ in section 

thin- dfflerenT Pr ° pert y Act connotea 80 “<>- 

"L * 1 a ? d , somet hing more limited than 

mon^crego™ ,:f : ablB “ rati °“' It means 

appeala S a ™‘ deirea of the 
Court of the Subordinate Judge, Tuticorin 

IgafoTthe d N °‘ ^ ° f 1919 ' Preferred 

E tbe de, ree of the Coart of the 
No 1 M OM 918 tiC ° riC ‘ " ° riginal Sait 

• ff Thi8 appeal coming on for hear- 

>ng on the 14th and 15th of April 1921 

npon perusing the grounde of appeal the 
udgments and de.rees of the lower Appel- 

lad 8 Sir fc , h0 C0aTt 01 fi «‘ instance 

and the material p lper8 in the , aae and 

upon hearing the arguments of Mr. K. V. 
Krishnaswamt Axyar for Mr T P v i' i 

s ^y tbe aXI Vrjt 

S ^rT h % A i V o' i0r tbe 1,1 Respond.' 
ent, and the 2nd Respondent not appear- 

log in parson or by Pleader, and the 

•ase having been posted to ba spoken to 
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on the 20th and 22nd of April 1921, 
and upon hearing the argnments of Mr.’ 
T. B. Venkatarama Sastri, for the Appellant 
and of Mr. A. Smminathi Aiyar, for the 
1st Respondent and the case having stood 
over for consideration till the 27th of 
April 1921 the Conrt (Oldfield, J. and 
Kamesam, J.) made the following 

ORDER OP REFERENOE TO A 
FULL BENCH. 

The seoond defendant, here appellant, relies 
on a sale-deed of tbe suit land from 1st 
defendant. Plaintiff, the first wife of 1st 

defendant, has obtained a declaration that- 

the sale to 2nd defendant is invalid, so far as 
it affe.ts her right to enjoy the land dnrirg 
her hfe on a finding by the lower Courts 
that she is doing so nnder an oral trans- 
fer of that right hy l,t defendant with 
a oonditioD against alienation by him dnr- 
mg her enjoyment. The finding that this 
transfer was made is one of fast and 
we must ac.ept it. The second appoal 
has been argued on the ground that nnder 
the Transfer ofProperty Ast an oral transfer 
of this kind is ineffest.ve. The de.ision of the 
lower Appellate Co art has been supported on 
he grounds that, even if the oral trans- 
fer is ineffe.tive, plamtiff has pressribed 
for a right to poesession by her adverse 

fhlf 9 8 J C a f ab ? at , 6eV0Dteen years, and 
that 2nd defendant’s sale having to his 

knowledge been intended to defeat plaint- 

iffe maintenanse right that right must 

under sestion 39 of the Transfer of P r0 p! 

erty Act bs enfor.ed against him by keep. 

mg ber m possession. * 

Neither of the sonaiderationa relied on 

by plamtiff affords an immediate ground 

s d rT f° C * h# 1 °' Ter A PP el| a‘o Court 
has found only that she had D os8a« H in n 

° f her plaint ’ not thafc she 
ad had it for the previous period neoes 

sary for preemption : and a remand for 
proper eonsiderafcion of the plea of 

•ription would be neaessary. Tbe arer" 
ment from section 39 assumes that her 
right to maintenanse can be identified wPh 

swart * 38 --^,« 

ST*5 VSZ* - 
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We have, therefore, to deoide whether 
this oral transfer of land, admittedly of 
over Rs. 100 in value ie valid. The qietanu 
railed are of general importance and as 
we are referring the matter we attempt 
no further discussion or citation of author¬ 
ities than is sufficient to indifate it* di¬ 
fficulty. in argument before us neither 
party has contended that the transfer to 
plaintiff is a lease; and the suggestions that 
it is a gift or a family settlement or com¬ 
promise can be dismissed shortly, the former 
because her abandonment of her right to 
claim maintenance is a consideration wi‘hin 
the meaning of section 2 id) of the Indian 
Contract Act, the latter becaose the arrange¬ 
ment is not put forward as an acknow¬ 
ledgment of existing rights or otherwise 
than as a creation of new ones. Seoond de¬ 
fendant argues that the transfer is a sale 
or exchange whieh under sections 54 and 
118 of the Transfer of Property Aot oan 
be made only in writing, plaintiff, that 
it can be made without writing under 
section 9, because the case is not one in 
which a writing is expressly requ r<jd. 

One obstacle to the application of either 
section 54 or 118 is that in the present 
case the transfer is on the one side of 
the right to enjoy only for the transferee’s 
life and this may be inconsistent with 
the references to transfer of ownership 
in the former and of ownership of a 
thing in the latter. For in the absence 
of definitions of ownership” aDd of “a 
thiog” it is a question whether the trans¬ 
fer of less than an absolote and perma¬ 
nent right is contemplated by either 
section. We have been shown no autho¬ 
rity on this point or on the kindred objec¬ 
tion to the application of section 118 to 
the consideration proceeding in the present 
case from the transferee, that the abandon¬ 
ment of a right to maintenance ie Dot 
the ownership of a thing. For it can hardly 
be said that the abandonment of a right 
against a person is a transfer to him of 
that right; and, if it could be, a right 
to future maintenance is, it has been held, 
not a thing which can be the subject of 
transfer or assignment. [Narbadabai v. 
Mahadeu Naiaoan (l) and ralikandy Mummad 

(1) 5 B. 99, 3 liid. Doc. («, s.) 03, 


v. Ohingoran Kefoth Valia Appa (2).J 
The difficulty in connection with section 54 is 
that a pace nr promise of a price is essential 
and that plaintiff's abandonment of her right 
to future maintenance, which has never 
been assessed or valaed, is not a price or 
the promise of one because a price must 
according to authority ^Queen Emprm v. 
Appazu (3) and Volkart Brother t v. Vetti* 
vela Nadan (4)] be money. We have been 
asked to disregard this with reference 
to the judgment of Sadasiva Aiyer, J., in 
Ariyaputhira Padayaehi v. Muthukumara• 
siwm y Padayaehi (5) and his dictum 
that If two persons mentally fix the 
values of the exchanged tbiuns in 
curreot coin and then exchange them as ol 
equal value, ... they m>ght be held to effect 
sales* aud not to pay ‘prices* (the word ‘nor,* 
being apparently interpolated in the report) 
and not merely to effeot an exchange.** 
It is possible that this was not enunciated 
as a general principle, but only with reference 
to case9 such as that before the learned 
Judge, in which the data for the mental pro¬ 
cess he assumed, in the shape of information 
as to completed transactions, were available. 
Bat the supposition of sucb a process can 
hardly be made in cases of the kind 
now in question, in which the cdou- 
lation of the amount depends on an 
estimate of an unascertained periodical 
liability for an uncertain time, and we have 
to assume not only a mental fixing of the 
total due by each party, but some sort 
of sympathetic agreement between them on 
the same figure, iu the absence of which 
there could be no contract. 

In these circumstances we refer for the 
opinion of a Fall Bench the question whether 
a transfer of land of the value of more 
than R 9 . 100 by a husband to his wife 
to be enjoyed by the latter daring her life¬ 
time in discharge of her olaim to future 
maintenance can he made without writing. 

This seoond appeal came on for hearing 
before a Foil Bench. 

Mr. K. V, Krxthnaswnny Aiyar for Mr. 

2*. fl. Venkatar&ma Sastri t for the Appellant.— 

12) 34 Ind. Oaa. 381* 40 M, 302, 30 M. L. J. 861. 

( D 9 M. 141; l Weir 646; S Ind Dec. N. a.) 495. 

(4; 11 M. 459j 12 Ind. Jur,3d5j4 Ind Deo, (N. a.) 
32. 

(5> 16 Ind. Cas. 843; 37 M. 421, 12 Af, L T, 425i 
28 M. L. J, 339i *1012) M. W. N. 854. 
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The transaction in question is invalid (or 

want of a writing 1 to evidence it. 

It most be treated as a gift as there was 
no valid consideration for the transfer. An 
agreement to provide for the fntnre main, 
tenanoe of one’s wife is an illegal bargain. 

It it h Viewed as a settlement even then it 
should be ia writing. 

Messrs. A SUfiminathj A\yar % for Respond. 
ot al°‘ m ^ The fcran8a,tl ‘°n falls uudersection 

yof tbs Transfer of Property Act in the c*te. 
gory of oases in which no writing is expressly 
required by law. It is not a sale as there 
was no prue’, that is, money paid or promis¬ 
ed. It 1 * not a gift. There is nothing 
illegal in^ husband and wife agreeing as to 
the wife, future maintenan.e, It is not 
an exchange as neither party transfers the 

ownership of one thing for the ownership of 
another. 

OPINION. 

Schwab*, 0. J. — The question referred 
»o ns in this oase is "whether a 
transfer of land of the value of more than 
Rs. 100-0 0 by husband to his wife to be 
enjoyed by the latter during her lifetime 
in distharge of her slaim to future main- 
tenanoB cm be made without Writing ” 

It was argued first that sush an'agree- 
ment was a gift, besause it was said that 
snsh • a bargain was illegal and, therefore, 
without oouaideration: but it had to be 
admitted that, if the bargain was to receive 
the land in discharge of the slaim to future 
maintenan.e, there was nothing illegal tt t 
all ; and it is not ne.essary to say anything 

Trane 6 / "“s P® ° f *' ft B ? 

Transfer of Property A.t, section 9 “A 

writing ■ Pr ° P6rty m%y b9made w >thont 
writing in every oase in whi.h a writing is 

fore 171’ ’ r q . a,r f d by laW ” and - there- 
fore one has to look at the rest of the 

Act to see whether writing has been expressly 
reqmred by law for en.b a transaction as 
this. Apart from the qnestion of gift, the 
only sections, whi.h it i, .l» imad * .’^d 

apply are se.t.ons 54 and 118. bastion 
54 relates to sa es, a sale being defined 
as a transfer of ownership i Q exchange 

!nn u“ 9 t Pa d promi ' ed ”' In this oase 
one has to sonsider whether there was a 

prise paid or promised by the transferee. 

Now, prise has a well defined meaning. It 

means money, bnt not neiessarily money handed 

over ,n ourrent .oin at the time but include. 
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money which might be already 'doe, or 
miijhfc bi payable ia the fatare. I think 
the law is well exorassed in the commen¬ 
taries on the Transfer of Prooerty Aot by 
Shephard and Brown, page 175. “ 'Price* 
intladas money only, for, if the thing given 
and exchanged for land consists of good# 
and not money, there is no sale but an 
exchange. A transfer not made in exchange 
for a money consideration, c. g. t a transfer 
made in pursuance of a compr-omne of a 
family dispute, would not be a sale, and 
might be altogether onteide the provisions 
of the Act.” There being, in my view 
no price paid or promised in this case, the' 
transaction was not a sale. We were 
referred on this point to a decision 
id Anyaputhira Padayachi v. Muthu* 
kumaratawmy Padayachi (5) and to certain 

Aiyar, J. ( there- 
in in whuh apparently be wonld extend 
price so as to cover all cases where 
articles are exchanged, one against the other 
provided that the parties weot through the 
mental prooess of fixing in their pwn minds 
the value of the articles to ba exchanged 
I most say that £ thiok that that was 
going beyond anything that one can find 
in the Act. It seems to me that those 
observations were quite unnecessary fp r the 
decision which was arrived at in that case 
and I coolesi that I cannot agree that the 
mental process gone through of valuing in 
one s mind the different articles to be « x 

.hauged .an possibly turn an exohangs 
transaction into a sale. 

The remaining section is seslion U9 
wh..h deals with exchanges’. By that sec 
tion exchange” is defined as follows : "where 
two persona mutnally transfer the ownership 
Ot one thing for the ownsrehip of another 
neither thing or both tbiuea baing money’ 
only, the transaction is called an exchange ” 

In this transaction the husband transfei* 
the laud or the right to use the land 
daring the lifetime of the 

the wife gives up hsr right to future 
maintenance. It esema to me that the 
are two reasons why this trancaokiJ! 

cannot be an ^xehango withio that d 0 fi n ? 
tion. Fir*t of fui, ohe husband does nnt 
transfer the ownership of the land V 
.seondly, the wife d>e. n,t tramf ,r 
ownership or aoyrhiug. 8], dj 8 s no ‘ 

P«t to transfer anysh.ng to hef hajb ^^ 
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nor had she anything, within the meaning 
of that eeition, which she tonld transfer. 

On these grounds the answer to the 
question referred to ns is in the affirmative. 

Coutta-Trottep, J,—T agree. When we are 
construing a word like ‘‘price,” we are dealing 
with a word which is by ite inherent nature 
a likely subject of controversy, and I turned 
out of anriosity to the Oxford English 
Dictionary and found the quotation from 
Adam bmith’s Wealth of Nations—1776 : 
''The real priae of everything, what every hing 
really coBte to the man who wants to acquire 
it, is the toil and trouble of aaquirirg it. 
Labour wae the first priee, the original 
* purchase money that wes pa*d for all things.” 
But it seema to me that the answer is to 
be found in what I said during the course 
of the argument, that a trained English 
lawyer would never use the word “prioe,” 
unites it be to connote something other than 
the perfectly familiar phrase "valuable 
•onsideration,” which would naturally oaaur 
to his mind; and it eeems to me that the 
whole of Mr. Krisbnaswami Iyer’e ingenious 
argument tomes to this that we are to 
construe pri«e as meaning the familiar term 
"valuable considerutien” I think that the 
word "price” was put into the section to 
connote scmethirg different and something 
more limited, that is, money. 

KoMiKAbWAMi Sastki, J.—I agree with my 
Lord and would only add that even if the 
transaction is treated as a settlement of family 
disputes, there is nothing in Hindu Law 
requiring it to be in writing. Partition 
•an nnder Hindu Law be made without 
any document and a settlement cannot be 
in a worse position. 

It is argoed that the transaction nut-1 
be viewed as a gift of immoveable property, 
as nnder Hindu Law an agreement by a 
husband to provide for the future main¬ 
tenance of his wife is invalid, and there 
being no legal and valid consideration for 
the transfer, it is in effect a gift. I see 
nothing illegal in Hindu Law for a husband 
to make provision for the future maintenance 
of his wife. It is very often a very proper 
thing to do. Even aeeuming that the 
agreement to provide for future maintem nee 
ie invalid under Hindu Law tbr tiamacmn 
will not amount to a gilt. It will be lLval d 
not for want cf wilting and legialraiioi> lu; 
because it 10 incompetent for the parties to 
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enter into the transaction became of th# 
personal law by which they are governed. 

*. c. P, 

Answered in the affirmative . 


LOWER BURMA CHIEF OOURT. 
OivjL Mibckllanious Application No. 65 of 

1921. 

February 20, 192 1, 

Present:— Sir Sydney R bineon, Kt., Chief 
Judge, and Mr Justice Macgregor. 

MaUNG THWE—Applicant 

versus 

A. L, A. R. CHETTY FIRM and others— 

RtSPOC DEKTS, 

Civil procedure Code (Act V O/1908J, s. 110, inters 
pretation of—Appeal to U. M, in Council—Amount of 
subject-matter of suit, what h—Special leave to appeal , 
when to be granted. 

Section 110 of tho Civil Procedure Code should be 
so interpreted, that effect may be given to all its 
provisions, if this o-»n reasonably be done, and the 
seoond paragraph of the section ought not to be 
read alone and as not being subject to the require¬ 
ments of the first paragraph. It waB not intended 
to make the second paragraph a separate provision, 
[p .092, col. 1.] 

Subramania Aiyar v. Sellammal , 31 Ind Cat. 296; 
80 M. 843 at p. 845; 2 L. W. 10 7: : 8 M I T. 460; 
(1916) M. W. N, 941; 30 M. L. J. 317, relied on 
For the purposes of an appeal to H. M. in Council 
the amount of the subject-matter of a suit in the 
Court of first instance is the amount for which a 
deoree is recovered, inoluding at most interest up 
to the date of the decree and the value of the sub¬ 
ject-matter of a suit is tho value at the time of 
the institution of the suit. [p. 091, col. 2.] 

Mott Chand v. Qanga Prasad Singh, 24 A. 174; 6 C, 
W. N. 302; 19 I A 4i. s I Bom. L. E 166: 8 Bar P f C. 
J. 247 (P. C.i and DcSilva v. DeSilva, 6 Bom L. B, 
40S at p. -.0°, referietl to 

Wheie a OHse ip otherwise unappealable to H. M. 
in I’ouncil, special leave can only be granted if the 
questions involved are not only substantial, but are 
of great public or private importance, [p. 69H, col. i.J 
Moti Chand v. Qanga Prasad Singh, 24 A. 174; 6 C. 
W. N. 362; 29 I. A. 40: 4 Bom. L. E. 156; 8 Sar. P. C, 
J. 247 iP. 0.), relied on. 

Application for leave to appeal to H’s 
Majesty in Council. 

Mr. Das, for the Applicant. 

Mr. Le>eh, for Respondent NV. 1, 
JUDGMENT.—This is an application for 
leave to appeal to H.s Majesty in Council 
f on a dtcree of Ibis Court confirming the 
deoree of the Court of first iuslance 
The facts involved are as follows •.— 

1 wo parsing, Mviag Thwe and Tan P«V 
each claimed to be the sole adopted copJiof J 
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a Burmese tcuole who died leaving a 
large estate.. oross-applications for Letters of 
Administration were filed and Letters were 
granted to Ton Pe. Thereupon, Mating 
Tbwe brought a Euit to have it declared 
that he wag the sole adopted son and 
for possestion of the estate. The first 

Oonrt held that he wag the sole 

adopted son. On anneal to this O- urt it 
was held that Tan Pe was the sole ai ipted 
son. An appeal was filed to His Mej^sty in 
Oonniil when their Lordships held that both 
were adopted sons. In the meantime, sub¬ 
sequent to the decree of this Oonrt declaring 
him to be the sole adopted son, and after 
notiee had been served of the application 
for leave to appeal to His Majesty in Council, 
Tun Pe aliecated the land in suit to Ma 
Shwe Pon for Rs. 6,00) by a registered 
deed. Subs'qnen'ly, Mi Shwe Pon mort¬ 
gaged this land to A L. A. ft. Chefcty. The 
present euit was brought by the Ohetty to 
enforce his mortgage. The amount he 
claimed was under Bi. 10,003, as was also 
the amount desreed in his favour. Maung 
Thwe was made a party and contested the 
mortgage on the ground that the original 
sale by Tun Pe to Ma Sawe Pon w>s void 
and of no effect, as he was merely a so heir 
and bad no separate rights in this prooer*y 
that he oould convey away. He pleaded that 
the principle of Us pendens applied to the 
alienation and that Ma Shwe Pon acquired 
no rights in the land which she could morfc. 
gage to the Ohetty. 

On appeal this Court at first accepted these 
arguments and set aside the decree of the 
Court below. An application for review was, 
owever, admitted on the ground that the 
effect on the claim of the fact that Tan Pe 
was the administrator of the estate and 
must be deemed to have acted as moh had 
not been considered, and tb 0 final decision 
was that the sale was g od and that the 
doctrine of lu pendsns woald not ft c ply in the 
circumstances of tbe oass and this Court 
according y confirmed the decree of the 
Court below. Prom this decision Maung 

oJa W ncil de8lreg aPP8al t0 Hi9 Maj93fcy ia 

Hs ciaimi, in the first instance, that the 
subjBct-matter of the suit in the Court of 

hTrm !!^ 03 1Q D di3 P at0 °° appeal to 

His Majesty Hover ft 8 i 0j0 00. It maybe 
admitted that the amount or value of the 
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subject-matter in dispute on appeal to His 
M^jisty in Council ia over Bs. 10,000 il the 
interest acsrued doe up to tbe date of the 
decree of this Court he taken into considera¬ 
tion- Bat it is argued by the respondent 
that the amount or value of the subjest* 
matter of the suit in the Court of first 
instance is not B«. 10,000. 

As to this we have to consider the value 
at the time of the institution of the suit. 
The sa’e by Tan Pe to Ma Shwe Pon was 
for Ra. 6,000. When the property was 
brought to sale in execution of the Ohetty** 
mortgage^decree we are told it realized 
less than fts, 10,000, and we oan find no proof 
on the record to show that the land was 
worth Rs. 10,000, or upwards at the time 
of the institution of the suit. 

The amount or value of the subject-matter 
of tbe suit to the Ohotfy was clearly the 
amount be dammed, together with, at most, 
interest that bad aitrued due up to the date 

of the deoree. 

In 'ioti Ohand v. Q,nga Prasai Singh (1). 
their Lirdships held that the amount of (he 
snbjeit metier of a sail in the Oonrt of 

Srstinitanosfor the purpose of an appeal to 

Hi, Majesty in Conneil is the amount for 
whioh a deiree is recovered, inilnding 
n.erest np to the date of the desree, and in 

TTn l w'!“ U ' S, ' ,w (2) Jenkins. 

. , hel , <i tbftt for the pnrpose of sonsider. 
ing whether the conditions as to value are 
satisfied the deoree is to be looked at as it 
affects the interest of the party who is pre- 

jadiasd by it. and who seeks to relieve him- 
salf from ifc by appeal,” 

So far as Maung Thwe is concerned, the 

effiit on his interest of the adverse decree ia 

that he is deprived of this parcel of land and 

that, as we have sail, has not been shown 

to amouot to R>. 10,000. We must, the™ , 

fore, o *ld that the coadifcions laid down n 

thefircl paragraph of section 110 are not 
satisfied. 9 

It is next urged that, even if that ba so 
petitioner is entitled to come noder the 
second paragraph of section 110. It i a 
nrgsd that tbe ds.res involves, direotly or 
indireolly, soms claim or question to or re* 
palling propsrty of like amount or valus! 

(1) 21 A. 174; 8 C VV. N. 38 i; 28 I A Hid 
L. R. 15(>. S Sar. P. O. J. 247 ,P C ) A ’ 4 8 °^* 

(2» (j »om.'U U. 403 at^ 403, 
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In tbe first place, it is claimed that this 
provision is to he read alone and not subject 
in any way to the requirements of the first 
paragraph of the section. We are quite 
unable to accept this view. It is based 
apparently on the spacing and quasi separa¬ 
tion into a separate paragraph. We do not 
consider that it was intended to make it a 
separate provision. What the section re¬ 
quires i9 that the subjest matter in the 
Court of first instance must be Rs. 10,000, 
or upwards, and in addition that the amount 
or valne of the subject* matter on appeal 
must be the same, or the desree must involve, 
direstly, or indirestly, some elaim or ques¬ 
tion to or respecting property of like amount 
or value. This latter provision is to be 
read as an alternative to the 2nd restrit* 
tion in the earlier part of the section. To 
read it otherwise would render the provision 
as to the value of the subjest matter in 
the Court of first instanse a dead letter. 
It is not open to us so to interpret the section. 
We are bonnd so to interpret it that effest 
may be given to all its provisions if we san 
reasonably do so. 

There is authority for this view in the 
case of Subramatiia Aiyar v, Sellammal (3). 
Speaking of this argument Wallis, C, J., 
said : If this sontention be accepted, a certi¬ 
ficate must be granted in any case in which 
the amount or valae of the snbjeot-m&tter 
in dispute on appeal to His Majesty in 
Council is not less than Rs. 10,000, whether 
or not the amount or value of tbe subject- 
matter of the euit in tie Court of first 
instanse fell below Rs. 10,COO, and this 
provision becomes wholly nugatory.*' 

Mr. Justice Srinivasa Aiyar gar said 

“. it is impcseikle to ccnstrue tbe 

aesond slause of section 1! 0 of the Cede 
of Civil Procedure so as to render tte 
first fperfectly useless..In my judg¬ 

ment, the first clause applies to cases where 
the decree awards a particular sam, or prop¬ 
erty of a particular value or refuses that 
relief (i. e.,) to safes where the snbjec 1 - 
matter in dirpute is of a particular 

valne.If the operation of the dtc sion 

is sonfined only to tbe particular object- 
matter, clause (2) does not apply, and 

(3) 31 Ind. Caa. 196; 39 M. 8^3 at p. 845; 2 L. W. 
1057; 18 M. L T. 460; (1916; M. W. N.641; 30 M. L. 
J. 817. 


unless the case satisfies the oonditions in 
slause (1) there is no right of appeal. If 
the decision beyond awarding relief in 
reepest of the paititular objest-matter of 
the suit affects rights in other properties, 
clauie (2) would apply: also if the matter 
in dispute is one which is incapable of valu¬ 
ation as in the case of easementB, clause (2) 
may apply.” 

It is argued that the decision in respect 
of this particular alienation by Tnn Pe will 
decide other alienations made by him, one of 
which is pending in appeal before this 
Court. It is a case in which a mortgage 
was made by Tun Pe of another portion 
of the estate. The decision of this case 

aaDnot be said to decide some other 

caee relatirg to another portion of tbe 
estate The parties will be different 
and ibis will in do way be birdirg on 
them. Moreover, tbe decision will be on 
a point of law and tbe comet decision 
on a point of law cannot be said to decide 
questions relating to other portions of the 
estate. Even if tbe decision on tbe point 

of law in Ibis case holds good in some 

subsequent oaee, it will mean nothing more 
than that tbe right Uw has been applied, 
hut, however this may be, as the value of 
the subject matter of the euit in tbe Court 
cf first ir stance is not Rs, 10,COO this 
provision cannot be brought into j lay. 

Lastly, it is mged that the case should 
be certified to be otbeiwise a fit one for 
appeal to His Majesty in Council. Where 
a case is otherwise unappealable, their 
Lordships of tbe Privy Council have laid 
down iD Mott Ohand's c ase (1) that leave 
should not be granted nnless there is 
some substantial question of law of general 
interest involved. 

We are nnable to bold that there is 
any such substantial question involved in 
the present ease. 

The powers of co-heirs in respect of 
alienation of joint and undivided property 
are we’l-settled. Tbedecieion as to the doctrine 
of lit pender,t cannot be described, as of 
gene»al iiiierest and »here is no substantial 
question of law to juit.fy the grant of a 
certificate. 

Had the case been one satisfying tbe 
restrictions as to value, as onr decree 
confirmed that of the Court of firct 
instance it would have been neoassary to 
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bold that the appeil involves some substantial 
qnesfcion of law. It may ba that for 
purposes of that provision the questions 
arising in this ease might have been held 
to jnstify the grant of a eertifioate; but 
for the grant of a spetial sertifieate, the 
questions involved must be nob merely 
substantial but must be of great public 
or private importanoe and we are unable 
to hold that they are such in the present 
ease. 

For these reasons the application for 
leave to appeal must stand dismissed 
with costs. Advocate’s fees five gold mohurs , 

W, C. A, 

Appeal dimmed* 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 66 cf 1921. 

July 12, 1922. 

Present —Mr. Kotval, A. J. 0. 

BR:JMOHANSlNGH and another 
Plaintiffs—Appellants 

versus 

KASTDRCHAND and another —Defendants 

—Respondents. 

Civil Procedure Code (Act V of 1008 ), ss. 38, 47— 
Court not competent to execute decree - Power to treat 
suit as execution application. 

Under section 47, clause (2, of the Civil Procedure 
Code a suit cannot be treated as an execution appli- 
cation unless the Court before which the suit is 
pending is either the Court which passed the decree 
or the Court to which the decree is sent for execu¬ 
tion, as, under section 38 of the ( ode, no other 
Court except either of these two has power to 
execute a decree [p. 694, col. 2 ] 

Appeal from a dewee cf the DistrUfc .Judge, 
Jubbulpore, dated the 18th Oatober 1920 in 
Civil, Appeal No. 17 of 1920. 

Dr. B. S . Qour t for the Apptllant?. 

Mr. M, Gupta , for the Respoiiceots. 

0,71 Su ’ fc No 59 of 
1912 in the Court of the Subordinate Judge 

brought by one Rahimkhan against Hedayat 

. « . * for dissolution 

of partnership, the property in suit whish 

belonged to Hedayat Khan and Mahebub 

Khan and had vested in the Keoeivtr was 

sold by the latter on the 2yth January 

1916 to one Kucjilal. Kunjilal afterwards 

lold the property to the plaintiffs. 


The defendants got tbd same property 
attached and sold in execution of * a money 
decree against Hedayat Khan and Mahebub 
Khan in Small Cause Court Suit No. 1340 
of 1911 and purchased it themselves. The 
sale was confirmed on the 17th August 1918. 

he plaintiffs sue for possession on the 
ground that the sale to the defendants is 
not binding on them. The claim is made 

“ following eircumstances. In Suit 
No. 1340 of 1911 the property was first 
sold in execution in the Court of the 
Mnnsif in April 1912. Before the sale was 
•onfirmed an mjnnstion was issued to the 
Munsif on the 24th June 1912 by the 
Sabordmate Judge trying Sait No. 59 of 
lyiJ to stay the exesution proceedings. 

t V r °,*, 6edlI18S were there “Po° dismissed 
by the Mansif on the 2Sih Jane 1912. In 

February 1914 the defendants again obtained 

an order for sale of the property from the 

.Inneit« Court The property was again 

sold on the 5th January 191Sand purchased 

by the defendants. A se.ond injunction to 

stcy proceedings was issued by the Subor- 

dmate Jnfge to the Munsif who stayed the 

prooeediDgs until further orders from the 
Subordinate Judge ; tide order dated the 
12th February 1918 in order-sheet (Exhibit 
D. 4). On the 17th August 1918 the Munsif 

confirmed the sale. 

. Tb9 g T nd /r.°? whi,b he did «° aPPeaf 

follows °^ 6r bit P ' 10,t Whi,h 

‘‘Desree-bolder by Mr. P. C. Bose. judg. 

Told 'r i- ? f Mr ' Biner ^ Desree- 
bo der applied for sorfi mation of sale 

held on oth January 1918. After (be sale 

an injunstion was brought from tbe Court of 

Sub-Judge to stay further prooeadings and 

the proeeedmgs were then stayed. The 

ease in connexion with whish the injuno. 

1011 was isiued hag been decided. Bat no 

order for sanoellation of the injunction is 

reserved. Appli,ant’s Pleader sontend, that 

bs the suit is deetded and no order is 

passed in referenso to the injunstion the 

lojunstion must be taken as having lost its 

forse ae the Oonrt of the Sub Judge has 

no longer juriedistion iu the matter. I agree 

with this sontention. i now confirm the 

sale as prayed for. Sale confirmed. clT 0 

ltd - w.!. 

On the 8th Ostober 1918 the plaint 
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applied for review of the above order (Ex* 
hibit P-6). The application wag rejeeted 
by the Mnneif on the 24th January 1919 
(Exhibit P-3). The Munaif held that the 
objection was too late and that the matter 
was one which required a regular suit for 
its decision. The present euit was then 
filed on the 13th August 1919. 

The Trial Court decreed the plaintiffs’ suit 
on the ground that the sale to the defend¬ 
ants was bad on the ground of Us pendens. 
The defendants’ plea that the euit was barred 
by eestion 47, Civil Procedure Code, was 
deeided against them. The defendants 
appealed to the lower Appellate Court and 
confined themselves to the plea of bar under 
seetion 47, Civil Procedure Code. The lower 
Appellate Court has held that tfce suit is 
barred under tbatsection and has d : smissed 
it. ?n this Court it is first cintended that 
the question whether a suitor an appl<c*t : on 
for execution lies is res mUieata by reason 
of the Munsif’s order (Exhibit P-3). This 
contention cannot prevail. The defendants 
were not parties to or heard in the proceed- 
ings in whiih the order was passed. Again, 
the Munsif was not called upon io the 
proceeding before him to decide whether a 
suit or an application for execution lay. 
If the Civil Court had not the power to 
try a snit in the matter, the Munsif’s opinion 
could not confer it. 

It is next argued that section 47 has no 
application as the matter does not relate 
to execution, satisfaction or discharge of a 
decree, and the plaintiffs are cot the re¬ 
presentatives of the judgment-debtor. This 
point has been fully dieousesd by the lower 
Appellate Court in paragraphs 4 and 5 of its 
judgment and I agree with its conclusions. 
It is said that in Veyindramuthu Pilhi v. 
Maya Nadan (1) the point was whether an 
appeal lay or not. This is true, bat this 
point depended on the question whether an 
auction-purchaser was the reprts mtative 
of the judgment-debtor or not, and the 
latter was the point really to be deciied. 
That the matter is one in execution prcc *d- 
ings can scarcely be disputed. The Ete- 
anting Court sold property which »he 
plaintiff* contend had ceased to be the 
judgment-debtor’s. They desired the sale 
Ao ba cancelled and not confirmed. An 

(1) 54 In Ca6. L03; 43 M. 107; 0919) M. W (J N. 
mi 26 M* L, T. 391; 38.U..L. J. 32 (F. B.l) 


application for this purpose had to be made 
to the Executing Court as in fact it wac 
made. I agree with the lower Appellate 
Conrt that section 47 applied to the oase, 
the plaintiffs being the representatives of 
the judgment debtor and the matter being 
one relating to execution of the Small 
Cause Court decree and arising between 
the defendants who were the decree holders 
in that snit and the plaintiffs who were 
the representatives of the judgment-debtors. 

It is lastly contended that under danse 
(2) of section 47 the suit should have been 
treated as an application in execution end 
dealt with as such. Under feition 38, 
Civil Procedure Code, a decree may be 
executed either by the Court which passed 
it or by the Court to which it is sent for exe¬ 
cution. The Trial Court Dot beiDg the Court 
to which the decree was sent by the Small 
Cause Court for execution, this section 
prevents it from proceeding with the suit 
as a matter in execution and exeouiing the 
decree. 

The appeal fails and is dismissed with 
costs. 

The I* wer Appellate Court has ordered costs 
in ihe lower Ccurts to be borreas incurred 
and in the particular circunu-lances of this 
ca-e I am rot iDclir ed to interfere with the 
exercise of its discretion. The orcss-objection 
is, therefore,dismissed. I nuke no order as 
to costs. 

G. R. D. 

Appecd and cross*objectiun dismissed. 
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-,***”% Receipts are “Mercantile Documents of 
Title to Goods” wi»hin the meaning of section ; 78 of 
the 1 ontract Act, but they are not by law negoti- 
able; m order to give them the attribute of negoti¬ 
ability, it must be established by the custom of 
merchants that they are treated as negotiable in the 
particular trade and at the particular place where 
the claim to negotiability is advanced. From the 
mere fact that they have acquired the attribute of 
negotiability in one City in a particular trade, it 
does not follow that they are invested with that 
attribute in another City in an altogether different 
trade, [p. 697, cols. 1 & 2.] 

Section 137 of the Transfer of Property Act merely 
deals with the manner in which the documents to 
which it relates can be transferred, but it does not 
affect the result of the transfer when made. In 
order that such a transfer should, in the case of 
Kailway Receipts, have the effect of transferring 
the ownership of the goods, it must be established 
Jiat they are negotiable. They are not negotiable 

ij -rY* QOr are ^ e y rendered negotiable by section 
167 of the Transfer of Property Aot, [p. 693, col. 1.] 


Ramias Vithaldas Durbar v. Amerchand A* Co , 35 

5rJ‘ 3a6, 954; 40 B 20 C - N H82; .19 6) 2 

M. W.N. 110; 18 Bom L. R. 670; 20 M. L. T. 194. 31 
M. L J . 641; 4 L. W. 342; ?4 A. L. J. 1045; 24C. L. J. 
320; 85 L. T. P. C. 214; 32 T. L. R. 594; 43 I. A. 161 
(P. 0.>, referred to. 

Natcheappa Chetty v. Irrawaddy Flottila Co. Ltd , 

ion ^ 3 lj 41 C * 67 ' ,{ < lyU > VV - 163; 

\ 467j 12 A. L. J. 211: 15 BI. L. T. '93; 7 

Bur. L. T. 40; i9 C. L. J. 265; 16 Bom, L. B. 298 4 P. C.», 
relied on, 


Appeal against the judgment of Mr, Justice 
Maung Km, on the Original Side. 

Mr. N. M Oowasfee , for the Appellants. 

Me^Brs, Young and Letch, for Respondents 
Noi. 3 and 4. 

JUDGMENr.-Tha futs of this «ase are 
practically undisputed. The 2nd defendant, 
yaang Taik, had received from time to 
j 1 *? 6 , ftrge 8una3 of money from the 3rd 
n an ^ , » the London-Rangoon Trading 
j, PaD /' limited, for the purpose of buying 
*d or *kem. Ha was still owing tlieai 
^ K*' which he had to nuke 

T,' BDppIy of P* dd 7. They agreed 
R .fin P4ddy frotn at the rate of 
P6r , 100 bi9kefc3 - Ha went to 
with ? D , d , * bere made arrange meuti 
r/‘ h ‘ 8t def6ndaDt ’ Yan, telling 

hn wnnlrl ' »*• WOU ' d bay paddy for him 
Trading no* 0 l * *°. L mdoa- Rangoon 

Ka. 160 PoY^k* P*yiog 

j l ii, aQ .^ ad no tapital aud he arrang- 

l; 1 ! ? Pjnuuiffi^the Chatty firm, that 

7 k nance his purchases, assigning 


to them the Railway Reseip's for all paddy 
disoatshed, as iollateral seoarity for hundzs 
that were to be executed. 

It is oerfesUy elear that the plaintiffs 
were fnlly aware of the arrangements come 
to. Po Yan bought paddy and consigned it to 
the London-Rangoon Trading Company, 
Limited, to be delivered at their Patheinnyun 
Mill siding. For eaah dispatch a hundi 
was drawn by Po Yan on Kyaung Taik 
and the hundi was sent by the plaintiffs 
to tbeir Rangoon braneh for acieptanee 
and collection, together with the Railway 
Rsceipt. relating to that consignment assigned 
by Po Yan, the consignor, to them. When 
each consignment was loaded in trucks and 
the Railway Receipt issued, Po Yan, taking 
with him his vendors or their brokers, went 
to the Chetty who advanced the prioe and then 
took the hundit and the Railway Receipts. The 
paddy was carried by the Railway Company, 
the 4th defendants, and delivered at the 
3rd defendants’ mill aiding where it was 
immediacy unloaded by Kyaung Talk’s 
m* n. After the paddy had been inspected 
and passed, it was taken over by the 3rd 
deferdants. Delivery wse given by the 
Ralway Company without production of 
the Railway Receipt. This was in aciord- 
ante with the sfcand ? ng arrangement between 
the Ra lway ComDany and the 3rd defendants, 
the Railway Reoeipts being collected weekly 
and -submitted together with the freight 
due. 

Ik is not denied that the plaintiff Chetty 
gave no notiae either to the 3rd defendants 
or to the Railway Company that the 
Railway Receipts had been assigned to him 
for value spec fiially applied to the purchase 
of the paddy. All tha paddy was delivered 
between the 20fch and 23rd of November 
1918. 

The plaintiff Chetty on learning that his 
Rangoon brauch c^uld not find Kyaung Taik 
came dowD to Rangoon on the 25tb, that is* 
after delivery hau been given and taken! 
Kyaaug Taik then adopted the hundit but 
he did not meet them. Subsequently, as 
he srmld not obtain payment from either 
Po Yan or Kyw g Taik, the Chetty brought 
the present suit in which he slaims a decree 
against, the 1-t and 2nd defendants for the 
amount due to him on the huniisi he a9 fe 4 , 

for a declaration that he had a valid oharpe 
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and lien for tbe amount bo found due on 
the paddy covered by tbe Railway Receipt?, 
and further for a deiree that tbe 4fch de¬ 
fendants, or in tbe alternative tbe 3rd 
defendants, sbonld band over tbe paddy 
to him or pay its value to the extent of 
tbe amount found due from tbe 1st and 
2nd defendants, 

Tbe 1st defendant eonfesied judgment. 
Tbe 2nd defendant did not defend tbe suit 
though be appeared as a witness for the 
3rd defendants. Tbe 3rd defendant Company 
pleaded that they bad a contract with tbe 
2nd defendant to supply them 12,000 baskets 
of paddy at Rs. 160 per 100 baskets, and 
as the 2nd defendant owed them Rp. 13,500, 
it was agreed that tbe price of paddy 
delivered under this contract should be set 
off agn.ii st tbe previous amount due. They 
admit receipt of tbe paddy; they allege that 
they paid for it by waiting off Rs. 5,600 
against the previous debt and paying 
Rs, 774 10 in cash ; they allege they reieived 
tbe paddy from tbe 2nd defendant and that 
they bad no knowledge that tbe paddy 
belonged to..any other persor, or that aDy 
third party bad ary interest whatever in 
the paddy or its value; they urge that it 
was tbe bounden duty of tbe plaintiff to 
have informed them immediately and plaint- 
iffs’ failure to do so abeolves them from all 
liability. 

The Railway Company deny that tbe 
plaintiff bss any lien on tbe paddy ; that 
they gave delivery in ignorarce of tbe 
alleged claim and deny that plaintiff was 
entitled to any relief against them. 

There can be no doubt, on tbe evidence 
in this case and on tbe documents that were 
executed, that Po Yan purchae* d tl e paddy 
for and on behalf of the 2nd defendant. He 
bought it under an artangement by which 
it was agreed that tbe paddy should te 
consigned to the 3rd defendants at, their 
mill siding. Be purolased it wi h ti e 
knowledge and on tbe understanding that it 
flhonld eventually be sold to tbe 3rd defend¬ 
ants. Tbe plaintiff was also fully aware 
of these facte. He knew ezaitly when the 
paddy was dispatched, and he knew, or 
must be presumed to have known, that tbe 
paddy would not be kept Jyn g about in 
waggons but tb&t it would be unloaded 
jritbout delay. 


So far as the Railway Company was 
concerned, be knew that if they delivered 
tbe paddy to tbe consignee they would be 
merely carrying out completely tbe contract 
that they bad entered into with tbe consignor. 

The plaintiff must, therefore, have been 
aware that tbe 3rd deferdants would take 
delivery of tbe paddy in due course without 
delay, that tbe paddy was consigned to 
them and that they would bave no reason 
to suppose that there were any other cltims 
against this paddy if be did not give them, 
notice of tbe assignment of tbe Railway 
Receipts to him. Knowing all this he 
appears to have taken tbe most leisurely 
action and male no attempt to give any 
such notice to either the Railway Company 
or tbe 3rd defendants. Under ordinary 
circumstancfs, therefore, be conld bave no 
claim as against either the 3 r d or tbe 4th 
defendants unless tbe Railway Receipts wsre 
documents that were negotiable and t’amfer 
property in tbe goods by assignment menly. 
It is on this point that the appellant mainly 
bases his appeal. 

The argument is tbat Railway R ceipts 
are documents of title to goods w thin the 
meaning of section 178 of tbe Ionian Con¬ 
ti act Act and that, therefore, a valid pledge 
of inch documents might be made. Leaving 
aside tbe question wbe ber tbe pawnee, in 
this instance, can be laid to have ac*ea with 
ordinary care in a n-arrnr tbat a careful 
man of business would act, tbe argument 
is based on the provisions of sections 4 and 
137 of the Transfer of Property Aot, but 
for tbe provisions of section 137 euch a 
document would bave required to be trans-. 
ferted by an assignment in writing, coupled 
with notice to tbe holder of goods, 

Section >37 lays down that in respect of, 
certain spec fic documents or instruments 
wbioh are for the time fcetDg by law or 
custom negotiable, and also in respect to, 
any mercantile document of title to goods,, 
those previsions should not apply. 

To tbe section is appended an explanation 
which is a definition of tbe expression 
“Mercantile Di content of Title to Goods.” 
It lays down tbat this expression includes, 
amongst other things, Railv ay Receipts and 
aDy ether document used in tbe erdinary 
courre of bvsine*s as proof of tbe pesetts on 
or control of goods, or authorizing or purport¬ 
ing to authorize either by endorsement or by 
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delivery, the possessor of the document to 
transfer or reieive goods thereby represented. 
The section does not purport to go beyond 
providing that documents that fall within 
the stops of its terms shall not be sabjett 
to the special requirements of Chapter 8 
as regards transfers of astionable claims. 

Now,, it may be admitted that Railway 


Receipts are " Mercantile Documents of Title 
to Goods,” but they are documents which are 
not by law negotiable, and in order that 
they should be given the attribute of 
negotiability, it muet be established that 
by custom they are treated as negotiable 
in the particular trade and at the particular 
place where the slaim to negotiability is 


advamed. u 

In paragraph 967 of Halcbury’s Laws 
of England,” Volume II, page 565, it is 
said: “ There remain, however, always the 
same prime require ni9nts with which an 
instrument must comply before it can be 
accordod negotiability. Ooe of these re¬ 
quirements is tie form of the instrument 
itself, the other the custom of trade in regard 
to it.” 

Great reliance was placed on the decision 
of their Lordships of the Privy Council in 
the case of ftamdas Vibhaldas Durbar v. 
Amerchaud Sf Oo. (1). That was a oasa 
dealing with Railway Receipts ns used 
in connect on with the cotton trade in 
B mbay, The case dealt with the right of 
stoppage in transitu. The High Court of 
Bombay in dealing with section 13 7 of the 
Transfer of Property Aofc had called attention 
to the sigoifitance of the division into two 
•lasses of Mercantile Documents of Title 
mentioned in section 137 ; Bills of Lading 
stand apart in that “ the purchaser who 
takes the Bill of Lad»Dg has done all that 
is possible in order to take posses -mod of the 
good*, as there is a physical obstacle to 
his seekiLg out the master of the ship in 
requiring him to attorn to his rights,” and 
the learned author from whom the quotation 
is made goes on to say : * but when the 
goods are on land, there is no reasoo why 
the person who received a delivery order or 
dock warrant should not at onoe lodge it 


(1) aolnd. Ca3. 354; 40B B'lO; 20 C. W N. 1182 ; 
(1916- 2 M W. N. !0 18 B > .i L.K.670. 2® M. L. 
T. 194; 31 M. L. J.54I; 4L. W. 34 ; I4A. L.J. »0 45; 
24 0. L. J. 323; 85 b. J. P. C. *J i A; 32 T. b. E. 594; 43 

J. A. 164 (P. C.). 


with the bailee, and so fake actual or 
constructive possession of the goods. There 
is, therefore, a very sufficient reason why 
the custom of merchants should make 
the transfer of the Bill of Lading equivalent 
to an aotual delivery of possession, and yet 
not give such an effect to the transfer of 
documents of title to goods on shore.” 

They held that the enactment of section 
137 put an end to the question, but on the 
care oomiDg up on appeal before their 
Lordships of the Privy Council, they held 
that on the evidence that had been given 
in that case, the custom of merchants in 
the cotton trade at Bombay in respect of 
Railway Receipts had been established and 
that that custom accorded negotiability to 
these documents, and their Lordsfcios go on 
to say : * It is, therefore, nnneccessary to 

consider whether, apart from evidence as 
to the ordinary course of business, the effect 
of sections 4 and 137 of the Transfer of 
Property A»t No 2 of 1&C0 would be 
conclusive on the p~int. It is clear that, 
even without the assis'ance of these sections, 
the receipts in question ase ‘dccuroen's 
showing title to goods’ within sections 102 
and 108 and ‘ documents of title to goods’ 
within section 178 of the Indian Contract 
Act” 

To my mind it is clear that their Lord- 
ships of the Privy Council did Dot regard 
the matter as so certain aud dear as the 
App c llate Court in that case bad considered j 
or, otherwise, they would have decided the 
case od that ground also. It is not necessary 
to go 60 far as to say that their judgment 
indicates grave doubt as to the result of 
section 137, but the authority does not help 
us to a decision in this case, for in the case 
before us to evidence has been led to show 
that by the orditary course of business these 
documents Lave acquired the attribute of 
negotiability in Rangoon. They have in 
Bombay in the cotton trade, but it dees not 

fol ow from that that they have in Rangoon 

in the paddy trado. 

There aie remarks, however, in their 
Lordships’ judgment which aro of greai 
assistance. They Fay: “in the first place 
it is to bo observed that ‘title’ in both 
exp eieione, (I istiument of title, Document 
of title) can relate only to the right to receive 
delivery of the goods to which the instrument 
cr dofumont relates. It can have nothing 
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to do with ownership. A B II of Lading may 
m th.s sense be an instrument or do.nment 
csnfemrg u le, hot, if 80 , the same is true 
ot all the other documents contained in the 
gecus document of title.’ The fact that 
a document confers title in this sense 
•aonot, therefore, be nsad as the distinguish¬ 
es mark of a particular aperies of the 
genas. The troth is that the only point in 
which a Bill of Lading differs from other 
do.nments of title' is that its assignment, 
whether npon a re-sale or by way of pledge, 
operates as a constructive delivery of the 
goods to whi.h it refers. The apoellant’a 
Counsel was nnable to mention, and their 
Lordships are not aware of any other docu¬ 
ment with tbi* peculiarity. ” 

A Bill of Lading transferred by endorse- 

ment and delivery transfers ownership of 

the goods; no other doinments, thongh they 

maybe doenmen’s of title” to good., .an 

transfer by mere assignment and delivery 

the ownership of the goods though they 

may transfer the right to reeeive the 
goods. 

In my view, therefore, section 137 merely 
deals with the manner in which the 
documents to which it relates .an be transfer- 
red, bat it doe. not affect the result of the 
transfer when made. In order that sn.h 
a transfer should have, in the case of 
Railway Receipts, the effeat of tram-ferring 
the ownership of the goods, it must be 
established that they are negotiable They 
are not negoiiable by law; they are not 
rendered negotiable by se.tion 137 of the 
Transfer of Property Act, and there has been 
no attempt to prove in this .ase that they 
are negotiable by the austom of mer.hants 
in Rangoon. 

. There i 0 > I fcbiok, authority for this view 
in the case of Natcheappa Ohetty v. Imwido'y 
flotilla Co. Ltd . (z). Their Lordships of 
the Privy Council were dealing with a 
very similar claim to the present one. That 
was based on a Mate’s Receipt, which is 
practically the equivalent, in the Irrawaddy 
Flotilla Company’s business, of the Railway 
Receipt in the Railway Company’s business. 
Their Lordships said after quoting section 
137: Their Lordships are of opinion that 

this document was not a negotiable docnmenl 
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(2) 22 I ml. Cue. 311; 41 C. 670; (»9I4> M.W N. Ifi3- 
18 C. W, N. 457; 12A.L.J. 2ilj 16 M L T. 193-7 
L.T. -10; 10 C. L. J.265; 16 Bow.L. £, 2D6 iP.C,), 


in the sense of ibis flection of the Statute. 
It was not a document of title. There was 
no authority by law to give to an assignee 
by transfer of that dooament any right ai 
aga»nst the shipowner except npon the 
umal form of an assignment as between 
the shipper and bis assignee. That usual 
form must bs accompanied by notice to 
the sbipownor which charges him with the 
fact of the assignment, and makes him 
responsible to the assignee instead of the 
original shipper. There is great difficulty 
io cases of this kind, in avoiding being misled 
y terminology, E »oh of the categories 
attempted has failed. The document is not 
a Bill of Lading, not a Mate's Receipt, and 
not a statutory negotiable instrument. The 
simple fact remains that this is a document 
which charges the respondents with receipt 
of certain goods from Ohowdbry, nnder a 
bargain to convey them by ship to Rangoon 
for a stipulated f-eight and on certain con¬ 
ditions, and the duty arising from it was to 
deliver the goods to Chowdhry or to his 
fiominee at Rangoon. In complete compli¬ 
ance with that duty the goods co placed in 

the possession of the shipowner for carriage 
were duly delivered. 

In these circumstances their Lordships 
bee no reasan to donbt that the judgment 
reached in the Conrt appealed from is 
correct. It is a simple ordinary receipt for 
goods. Why choald these goods not be 
delivered to the person who is said to have 
handed them to the shipowner? Assuming 
the Mate’s receipt,' a9 it is called, to have 
been lost, was the owner of the goods, who 
then handed them to the shipowner, not to 
be entitled because the receipt had disappear¬ 
ed, to possession of his own goods from the 
carrier whose freight he was willing to pay P 
Their Lordships are of opinion that that 
smple statement of the point shows that 
there is no legal foundation for the position 
that this was a document of title, and that 
the goods passed npon the transfer of it.” 

Their Lordships then dealt with the 
result of the cUuses in the conditions which 
are very similar to the clauses in the Rail¬ 
way Receipts. 

As regards the necessity for the produc¬ 
tion of the Mate’s receipt before delivery, can 
be given; “in the opinion of their Lordships 
the sentences now quoted from the airoular 
of the respondeat Company merely iq( 
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forth a mode in wbish in sondacting their 
owq bupiuess, the reiponient Company 
would protect themselves in the course of 
their trade. But they cannot ba founded 
upon by other parties as forming any part 
of any obligation to them restrictive of their 
freedom or methods of action in conducting 
their own affairs. As against customers they 
afford protection to the Irrawaddy Flotilla 
Company, and they give an intimation or 
warning that they shall not part with the 
goods unless Mate’s Receipts are given up, 
or otherwise unless a guarantee be obtained. 
But this protection of themselves they could 
freely give up if satisfied of the identity 
and solvency of the owner or nominee of the 
owner who demanded the goods at. the port 
of delivery. And it is wholly ,u$ iertii for 
aoy person in the position of the appellants 
(who are money lenders who had made 
certain trading advtnces to Ohowdbry and 
make claims againsc* him for the paddy) to 
plead that that clause of the shipowners’ 
circular constitutes an obligation upon which 
they as outside parties are entitled to found.” 

Lastly, dealing with the case founded upon 
tort in respect of giving delivery without 
the production of the Mate’s Receipt, their 
Lordships say: “it is difficult to figure it; 
but the thing upon which tort was founded 
was some failure of duty. The failure of 
dnty apparently wa* this: that the Irrawaddy 
Flotilla Company had suspicions raised in 
their minds or might have had suspicions 
raised in their minds, as to the expediency 
of parting with these goods unless or pro¬ 
duction of the Mate’s Receipt to Chowdhry, 
who h’mself handed them over to them, 
bemuse some financiers like the appellants 

might have claims npon them.” They 

disoard the argument. 

It, therefore, seems to me that there is 
ample authority to support the opinion that 
I have expressed above, namely that these 
Railway Receipts, while they are “documents 
of the title” to goods within theme ningof 
section 178, are not also of necessity docu¬ 
ments which ipto facto transfer the ownership 
of the goods; to do that they must be 
negotiable; they have not the attr bates of 
negotiability m form and there is no proof 
that they have become negotiable by the 
custom of merchants. 

As regards the Railway Company the 
appeal must fail, for tho Railway Company 
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entered into a contract and they have per¬ 
formed that contract in its entirety. The 
terms of their Railway Receipts do not 
impose on them any duty not to give deli¬ 
very unless and until the Railway Receipt 
is produced. They have reserved to them¬ 
selves in express terms the right to give 
delivery without the production of the Railway 
Receipt and'they exercised that right in the 
present case, and it must have been known 
to any one who gave the matter a moment's 
thought not only that they wonld, bat that 
they were biund to, exeroise that right. 

The Railway Company had the arrangement 
with the 3rd defendants that is mentioned 
earlier in this judgment, and if they weie 
to insist on the production of Railway Receipts 
in every instance, the whole of the paddy trade 
of this Province would be dislocated.The short¬ 
age of waggons wonld he heavily accentuated, 
and there is every reason, therefore, why 
they ahonld avail themselves of the right 
to dispense with the production of Railway 
Receipts, which they have reserved. 

As regards the 3rd defendants, the appeal 
also fails. They had agreed to aeeept from 
the 2nd defendant paddy at a certain rate; 
paddy arrives at their mill siding consigned 
t <hem; it is taken delivery of by the 2nd 
defendant’s servants and unloaded; they 
examine the paddy and assept it and pay 
for it; they had had no notice from anyone 
of any dealing with the Railway Receipts; 
they had no privity of contract with Po 
Yan; he was not their seller and no 
aes'gnment by him eould bind them, and 
certainly not without notise. 

The sole ground, therefore, on which the 
appellant’s cla m could succeed as against 
defendants Nos. 3 and 4 would be that the 
Railway Receipts were documents of s:.oha 
character that property in the goods had 
passed to the plaintiff by the assignment 
of the Railway Receipts. They are not 
negotiable instruments; they are not instru¬ 
ments which by transfer pass the ownership 
of the goods. 

0 i every gronnd, therefore, in my opinion, 

the appeal fails as regards the 3.d and 4th 

defendants, and as legards the 3rd and 
4th defendants it must be dismissed. We, 
therefore, confirm the decree of the Court 
bel *w with costs throughout. 

W. C. A, 

Dezrzz confirmed^ ' 
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First Civil Appeal No. 189 of 1922. 

August 1,1922. 

Present : — Sir Dawson Miller, Kt., Chief 
Justice, Jnstise Sir B. K. Mullisk, Kt., 
Jnsfcioe Sir Jwala Prasad, Kr., 

Mr. Jnstise Coutts and Mr. Justice Das. 
RAMSUMRAt'i PRASAD and others — 
Plaintiffs—Appellants 
versus 

GOBIND DAS— Defendant—R«<po*dent. 

Court Fees Act (VII of 1870), *.7 eh. (iv) (c) and (v) 
—Alienation by widow—Gift—Reversioner's suit lor 
possession after widow's death—Declaratory decree— 
Consequential relief—Unnecessary prayer for relief— 
Duty of Court—Interpretation of Statutes—Fiscal Act- 
Relief asked for necessary or unnecessary—Court-fee. 

Per Special Bench , (Coutts , J. dissenting): - 
Where a plaintiff claims relief, to which he is not 
entitled until some decree or alienation of property 
which stands in his way has been avoided, or until 
his legal character or title, which has been called 
in question, has been declared by a decree of the 
Court, his suit is one for a declaratory decree with 
consequential relief and comes under clause \iv) c) of 
section 7 of the Court Fees Act, even though the 
declaration, whioh it is necessary for him to obtaiu 
before the further relief can be granted, has not been 
in terms asked for in the plaiut But where such a 
declaration is not necessary to enable the plaint- 
iff to obtain possession of property or other relief 
for which the suit is really brought, the suit docs not 
fall under clause (id (c) merely because a declaratory 
dccroo is sought. The prayer for such a decree 
should be treated by the Court as a more surplusage 
[p. 701, col 2.] V h ' 

Cyra Mohan Chaudkuri v. Lachhmi Prasad Chou • 
dhuri , 56 Ind Cas. 422; 5 P. L. J. 339; (1922; Pat. 0, 
relied upon. 

Khetra Mohon Muhapatra v. Uanesh Lai Pandit , 01 
Ind. Cas 565; 6P I, J. 101; 2 1\ L. T. 007 and 
Bijoy Qopal Mukerji v. Krishna Mahishi Deli, 34 C. 
329; 11 C. W. N. -i24; 5 C. L. J. 334; 9 Bom. L. K. 602; 

2 M. L. T. 133; 17 M. L. J. 154; 4 A. L. J. 329; 34 I. 
A. 87 (P. C ), referred to. 

In a suit by a reversioner on the death of a widow 
to recover possession of immoveable property of her 
husband from her donee, it is unnecessary for the 
plaintiff to seek a declaration that the gift is not 
binding on him. And even if such an unnecessary 
declaration is asked for tho suit conies under clause 
(v)aml not under clause (it <c>, section 7, v-ourt Fees 
Act. [p. 702, col 2; p. 703, col. I.] 

The Court is, in all cases, bound to adjudicate 
upon the matters in issue between the parties and it 
is unnecessary for tho parties to pray that this 
should be done. [p. 701, col. 2.] 

Per Coutts, J.— Thu Court Fees Act is a purely 
iiecal Act, and in deciding what Court.feo is payable 
on a plaint the question whether any relief asked 
lor is necessary or not does not arise, ^p. 703, col. i t ] 

Oourt'fee matter in judgment delivered by 
tug Subordinate Judge, Patna, 


[tssfo 

Mr. a. M. Uulltc’r, S. N. Sen, l . K. Jha, 

L. N. Svigh and A 7 irtu Narain Singh, for the 
Appellants, 

Mr. Sultan Ahmed, Government Advoiate, 
for the Respondent. 

JUDGMENT. 

Miller, C. J,—This matter oame before 
a Division Bench on a question of 
Court fees in an appeal preferred to this 
Court on behalf of the plaintiffs. The 
plaintiffs as the reversionary heirs of Benarsi 
Persbad iostitoted the suit to reiover pos¬ 
session of a portion of his estate to whieh 
they were entitled as reversionary heirs on 
the death of his widow Jainti Kumari. 
The defendant claims to be in possession of 
the property in suit under a deed of gift 
executed by Jainti Kamari daring her l»fe 
time. She died in 1916 and the plaintiff! 
on endeavouring to obtain possession and 
to have their names entered in register 
D in the Land Registration Department 
were opposed by the defendants who set 
up the deed of gift executed by the widow. 
The plaint alleges that the plaintiff j are 
the next reversionary heirs of Benarsi 
Persbad and that the properly in bd it formed 
part of his estate, that his widow Musammat 
Jainti Kumari, after his death, eama into 
possession by right of inheritance as a Hindu 
widow and that on her death the plaintiffs 
became entitled to possession, bnt that their 
possession was opposed by the defendants 
who set up a deed of gift executed by Jainti 
Kamari. They further plead that the deed 
of gift made by the widow is not legally 
binding on the plaintiffs and that the defend¬ 
ant is not entitled to retain possession. Thera 
are other allegations whioh it is unnesessary 
to refer to in detail. In the prayer portion 

of their plaint they olaim the following 
reliefs 

(I) That on sonsidoralion of the above 
fans the Court may be pleased to hold that 
the properties in dispute •onstifcute the 
estate of Babu Benarsi Pershad, that the 
plaintiffs, as reversionary heirs of the said 
mbu, are entitled to get possession of the 
properties in dispute siooe the death of 
Musammat Jainti Kumari, that it is illegal on 
the parr, of the defendant not to give np 
possession of tbs proparties, and that the 
defendant’s possession is quite illegal and 
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(2) That on adjudication of tbe above 
points a daaree may be parsed in favour of 
the plaintiffs in respect of the properties 
in dispute by dispossessing the defendant or 
snoh person as may be found in possession at 
tbe time of delivery of possession. 

With their plaint the plaintiffs deposited 
a Court-fee upon a valuation of 10 times the 
Government revenue, treating it as a suit for 
possession of land under section 7 (e) of the 
Indian Court Fees A at. On appeal to this Court 
they again paid the fee ealculated on the same 
basis with their memorandum of appeal, 
Tbe Stamp Reporter, whose duty it is to 
see that tbe proper fee is attaahed to the 
tcemoradum of appeal, reported that the 
fee payable in suoh a case was that provid¬ 
ed by Eeotion 7 (*o) (c) of the Court Fees 
Act, whieb provides fer suits to obtain a 
declaratory decree or order where consequen- 
tial relief is prayed, n which case the stamp* 
fee payable is an ad valorem fee according 
to the amount at which the relief sought is 
valued in tbe plaint or memorandum of 
appeal. Jf the fee is payable under clause 
(ir) ard not under clause (r) of the ecc'.icn, 
the plaint and tbe memoraodnm of appeal 
were both imfEucientJy stamped by a sum 
of Rs. 1,025. The question came up before tfce 
Taxing Officer who referred it to the Taxing 
Judge* who held that the case fell within 
section 7 tlanee (iv) (c) of the Court Fees 
Act and that cn the memcraDdcm of 
appeal tbe deficit Court-fee should be paid. 
Upon this question his decision as 
to the fee payable on tbe memorandum 
of appeal is final aod the deficit has been 
paid, The quettion whether the deficit pay¬ 
able on the plaint should be deposited before 
the appeal should proceed was placed before 
the Bench for determination. As there 
appeared to be eome ooi fl «t of opi¬ 
nion between the decision in tie case of 
Khetra Mohon Mohapatra v. Oanesh Lai Pandit 
(1) and the owe of Bam ± anehi Tewari v. 
Mohcdeo Upadhya decided by the Taxing 

Judge, Mr, Justice Roe in August 1917, First 
Appeal No. 242 of 1917 the Division Bench 

thought that the question should be heard 
by a Special Bench and it now oc mes before us 

for determination. 


(l)61Iad. Oag.535 ; 9P. L.J. 101:2 P. L T. 007, 


The question is, whether the present 
suit is one to obtain a declaratory 

decree where consequential relief is prayed 
under clause (tv) (o) of section 7, in which 
case tbe fee paid on the plaint is deficient 
by Rs. 1,025, or whether it is a suit for the 
possession of land under clausa (d) of that 
section. A practice appears to have sprung 
up in tbe subordinate Courts of this 
Province, and possibly in other Provinces, 
of claiming declarations in oases where 
suoh relief is altogether unnecessary. This 
practice frequently gives rise to questions 
of some nicety as to what is the proper 
fee payable in snoh oases. In cases where 
inch a declaration has been claimed, although 
it is not necessary in the particular case to 
enable the plaintiff to obtain possession of 
property or other relief for which the suit 
is really bronght, it has sometimes been 
held that if he frames tbe snit in that way 
he mast pay a Court fee upon a suit so 
framed. Farther, where the plaintiff 
claims relief to which he is not entitled until 
some decree or alienation of property which 
stands in his way has been avoided, or nntil 
his legal character or title, which has been 
oiled in question, has been declared by a 
decree of the Court it has generally been 
held that each a emit comes under clause 
(u) (c) of the sectioD, even though the dec¬ 
laration which it is ncoessary for b’m to 
obtain before the further relief can be 
granted has not been in terms asked for 
in the plaint. In tbe present case the plaint¬ 
iff asks for an adjudication upon certain 
points and for a decree in hie favour 
for delivery of possession by dispossessing 
the defendant. He does not in terms ask 
the Court for any declaration either as to 
hie legal character or title or as to tfce 
invalidity of the gift in favour of the defend¬ 
ant. The Court is in all cases bound to 
adjudicate upon the matters in issue between 
tbe parties and it is unnecessary for the plaint- 
iff to pray that this should be done. The real 
relief which tbe plaintiff seeks is delwery 
of possession of the property by disposses¬ 
sion of the defendant, and if he asks for a 
decree in thoee lerms when he is not bound 
first to ask fur a declaration before suoh 
relief can be granted 1 do not think that 
merely because he ask the Court to adjudicate 
upon the matters in issue, the suit should 
be treated as a suit to obtain a declaratory 
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decree with consequential relief. The real 
question for determination aopears to me 
to be whether or not the plaintiff tan obtain 
in the present suit a decree for possession 
without first seeking a dethration that the 
gift to the defendant by Jainti Kumari is 
not binding. If a gift in snob oiroumctances 
is binding as against the reversioner until 
it is set aside by the decree of the Court then 
it is, in my opinion, essenial tha* he should 
first atk for a declaration setting it a*i-ie. 
This question appears to me to be governed 
by the decision of the Judic : al Committee 
in Bijoy Qopal Muher^i v. Krishna Mahtshi 
Debt (2) where it was decided in a suit by 
a reversioner on the death of a Hindu widow 
to recover immoveable property of her 
husband, of which the widow had granted 
a leaEe for a terra extending beyond her 
own life, that the reversioner might at his 
option affirm the alienation or treat it as 
a nullity without the intervention of any 
Court, there being nothing to set aside or 
cancel as a condition precedent to the heir's 
right to recover the property. In that 
case the plaintiffs had in fact by their plaint 
prayed for a declaration that the lease web 
inoperative as against them and further 
sskad for delivery of possession. It was held, 
however, that it was not necessary for them 
to claim a declaiathn and that they might 
merely have claimed possession leaving it to 
the defendants to plead and (if they tonld) 
prove the circumstances which they relied 
on for showing that the leas9 or any deri* 
\ative dealings with the property were not 
in fact voidable hut were binding on the 
reversionary heirs. Their Lordships accord¬ 
ingly held that Art. 91 of the Limitation 
Act which limits to three years the period for 
bring.ng a suit to cancel or eel aside an 
instrument was no bar to a suit for possession 
after the three years had expired. 

a 

It foliows, therefore, that in the present 
case there was no necessity for the plaintiff to 
seek a declaration that the gift was net 
binding as a necessary preliminary to his 
right to recover possession nor did he in 
fact do 60 . I can see no reasou why the 
wording of (he prayer portion of the claim 


(2) 34 C. 329. 11 C. W. N. 4?4; 5 C. L. J. 334; 9 
Bom. L. R.eo*; 2 M. L. T. 133; 17 M. L. J. 164; 4 A. 
U J- 829; 34 1. A. 87 tP. 0..\ 


wh r cb aski ths Court to consider end 
adjudicate upon the matters alleged in the 
plaint and then grant a decree for possession 
sbonli be interpreted as asking fora declara¬ 
tory decree. The Court was board to 
determine the questions in issue a >d tbe 
plaintiff was not bound to seek a declaration 
in the form of a decree. The only decree 
a^L d far was one far posses^ jn after 
disp )»-s : siing the defendant and the rest of 
tie prayer was merely unDecesJary surplu¬ 
sage which I regret to say is so often a 
distinctive feature of the pleadings which 
come before us. 

The cises of JJgra Mohan Ohaudkuri v. 
Lachhmi Pratad Ohaudhuri (3) and Khetia 
Mohon Mohapatra v. Oanesh Lai Pandit (l) 
were relied upon by the learned Government 
Advrcate who appeared on behalf of the 
Bwd of Revenae, in the former case the 
plaintiffs’ claim to recover a large estate 
depended upon the validity of hie adoption 
which bad been distinctly challenged and 
be brought the suit to establish his status 
as an adopted son as well as to recover the 
estate. It was, therefore, held that tbe euifc 
was one for a declaratory decree with 
consequential relief. In the second case the 
plaintiff asked in terms for a declaration 
that she was tbe sole heir of her father and 
that tbe defer dants who claimed under a 
transfer from her mother when in posieBsion 
of the estate bs a Hindu widow had no 
right to the properties in suit. Even if such 
a declaration was not neoessary the plaintiff 
asked for it and it wao competent to her 
to do so. Tbe fee in both cases was held 
to fall under section 7 ( iv ) (c) of the Aci. 
Tbore case?, however, do not afford any 
authority for tbe proposition that where a 
declaration is neither neeessary nor in terms 
a^ked for the suit should be treated as 
0D9 coming under clause (iv) (c) of the 
section. 

It was further argued that as the Deputy 
Collector bad refused to enter the plaintiff’s 
name in the register he was bound to seek 
a declaration of his title. I am unable to 
follow this argument. The title of the 
pUicliff in no way depended upon the act 
of the Deputy Collector nor was anythiug 
done by that offioer an obstacle which 


(3) 66 Ind. Cas. 422; 5 P. L, J. 339] (1933) Pst. 6, 
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required lo be removed before the plaint ff 
•odld assert hie title and elaim porseasion. 
In my opinion the fee paid on the plaint 
wrb the proper fee and the case ear^e within 
danse (c) and not elapse (tv) (c) of the 
7th eeetion of the Conrt Fees Aot. The 
plaint wae properly stamped and the appeal 
ebonld be allowed to proceed. 

Muliick, J.—I agree. 

Jwala Pras»d, J.-—I agree with the 

order proposed by ray Lord the Chief 
J nstica. 

Coras, J.—I regret I am unable to agree 
with my Lord the Chief Justiie and my 
learned brothers. 

As I read the plaint, the suit is one for 
a declaratory decree with a consequential 
relief, and this being so, the Coort-fee is 
payable under section 7 (it*) (c) of the Court 
Fees Act. The Court Fees Act is a purely 
fiscal Aot, and in deciding what Court* fee 
ic payable on a plaint, the question of 
whether any relief a*ked for is neceesary 
or not does tot, in my opinion, arise. 

DjS, J.— I agree with the order proposed 
by my Lord tbe Chief Justice. 

®* Order accordingly . 


madras high court. 

" 1VIL Riyuion Pbtitiom No. 171 or 1921. 

October 1 % 1 1. 

rreieni Mr. Josoice Knmara^w&mi Saslri. 

inaganti VENKATARAMA ROW— 

PlTlTIOMR 
t ertus 

U * R * R. » K. YEaNKATAL'NGAMA 
NAYAN1M BAHADUR VARIJ— 
ft- 7 p . Ricpocdest. 

MU Procedure Code (Act V of 1908j, O. VI, r. 17, 

I . Twm i 1 *’ 8 —Amendment of plaint by deceased 
£ */ ,9*1 representative—Limit § ef amendment — 

njltct of interested-proper course for legal representa* 


not open to the legal representative of a 
• , aBod P. lnt J® toawert any individual and hoatile 

^e aay have against the deceased 

plaintiff and .those claiming through) 4 or uuder,him 


ana do Bees io. entoree those individual and para* 
mount rights under the guise of an application to 
amend the plaint, [p 705, col. •.] 

All that he can do is to take up the suit at the 
stage at which it was left by the deoeaied plaintiff 

and to continue the proceedings as legal represen¬ 
tative. [p 7 05, ool. .] e f 

The limits to amendment should be determined 
by the consideration whether it would have been 

granted if the deceased had made the application 
[p 70 ft , cols. I & /.] 

The power to grant amendment is subject to the 
rule that the subject-matter of a suit cannot be 
changed by means of amendment nor can one 
distinct cause of action be substituted for another. 
Lp. 70% ool. 1 J 

Therefore, the legal representative of a plaintiff 
who dies cannot be allowed to so amend the plaint 
as to convert a suit of one nature into one of another 
nature simply because he has in law the right to 
repudiate the transactions of the deceased as 
not binding on the estate to which he has succeeded. 
Lp. 7C5, col. 2.] 

In cases where there is a conflict of interests 
between the deceased plaintiff and his legal repre- 
tentative the proper course is for the latter to file a 
separate suit to enforce his rights. And it is not 
open to him in his capaoity &■ legal representa- 
tive to repudiate the transactions which have 
been admitted by the deceased to be valid and 
on the footing of the validity of which the deceased 
lodged his claim fp. 7< A, col. 1 ] 

SuHaraya Mudali v. Manika Afudali, 19 M. 345, 6 

oir Qa °7 oi t \ 9 " 6, Umjao Begum r lrshad Husain , 
21 C. 997, 21 I A. 163; 6 Sar P C .7. 469 j Bafique & 

Jacksons P C. IVo. 136; 10 Ind Dec. ip. b.). 298 
„ j j ’ Varat Chandra Banerjee v Hani Mohan Banerjee, 

3 Ind Cas.995: 86 0. W, Sham Chand v. Bhayatom 
Pandey,'' 22 C. 92; II ] n d. Deo. <n. s.i 64 and 
Ruetomnr. Sheth Purshotamdas, 25 B. 606, 3 Bom. 
L. R. : 27, referred to. 

£°P etwar 8in ? h ' 14 Ind* Cas. 845; 

filial Vofe/p 6 L ? 46 ’ 8kinner v Naunihal 
Etngh, 19 Ind. Cas. 267; 86 A. 21 1 at d. 214- 

T M * , W l2- {ft 13 * L T 1 1 A.Wi* 17 0 

r 6 1, 6 ’ , l B T 0m / L - K ’ 6025 17 0. W N. 863; 26 M. 

J £v l! * 4 ? Ji 1 m A *, ,0 7 5 < p <U Bat Charan Mandal 
v. Btwa Hath Manual, 26 Ind. Cas. 410; 20 0. L J 

i° , 8nngth v Mookan, fG M. 36<fc»M.L.J. 137- 5 
Ind Deo ‘N. 8} 06!, Sakharam Mahadev v. Hart 
Donye, 0 b J* 3 ; 3 ! n d Deo. n b,• 688 and 
Ma Qhice Mya v. Mating Hnaung. 63 Ind. Cas 914- 
1921, M. W. N. 396; 4 U B. B 10921/ 80 ?0 M 

uished 281 48 °’ 832{ 24 B ° m ‘ L * R ' 682 ^ P * 0,)t diitog* 


1908 atd ee.tioo J 07 of tbe Government of 
Ind.a A.t, praying tbe High Conrt to reviee 
the older, dated ibe 18th December 1920 of 

• he r?T™° f ‘J 1 , 6 Subordinate Jndge, Chittoor, 

Iom’- 1 n”'* 1 Petition No ' 267 ^ 

1920, ip Ordinal Suit No. 5 of 1918, 

FACTS oj pear from the jodgment. 

Messrs. J. Krishna,uamy I ver ,i<r the A poa). 
lam.-lbe lowercoqit Bbouldootbavegranted 
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the legal representative’s application for 
amendment of plaint. The amendment asked 
for has practically the effect of converting 
the deceased plaintiff’s suit into a suit of a 
different and inconsistent character. The 
plaintiff’s representative disaffirms and 
repudiates fcne transactions entered into by 
the deseaeed, The test is, would the amend- 
ment have been allowed if the original 
plaintiff had asked for it P The ODly remedy 
for the representative lay in a separate 
suit. He o&nnot continue the suit on 
amendments sontradiitory to those alleged 
in the plaint. He o*n only continue the 
proceedings. That is the gist of 0, XXII, 
r. 3, Civil Procariure Cole. See subbanya 
Mudali v. Manika Mud all (l), Umrao Begum 
v. Jrshad Eutain (/), Snrat Chandra Baner.ee 
v. N'>ni Mohan Baner ee (3), Sham Ohand v. 
Bhayaram Pandoy (4). 

Messrs. L. A. Qovindaragaia Iyer , for the 
Respondent.—The amendment was wtll 
within the powers of the Court. If the 
legal repressntative is entitled to the reliefs 
claimed by him in bis proposed application 
there is no use driving him to a regular suit. 
Jt is the declared pobcy of the Legislature to 
avoid multiplicity of sui s. The Code of 1938 
gives wider powers of amendment than the 
Code of 188d. See Bal Kiehan Lai v. Topeiwar 
Singh (5), Skinner v. Naunihal Singh (6), 
Bai Oharan Mandal v. biswa Nath Mandal 
(7), Sangili v. Mookan (8) and Satharam 
Mahadev V. Eari Krishna Dange (9). 

Mr. A. Kri»hna»wami Iyer in reply:—The 
•ases cited by the other side can all be 
distinguished. In those oases the materials 
n 3 C 3 «fary for granting the reliefs were all 
found. Theydo not derogate from the aalutory 


(l) 19 M. 345; 6 Ind. Dec (n. a.) 040. 

‘ (2) 21 C. 997; 2i I. A. 163;«Sar. P. C. J. 409; 
Hafique & Jackson's P. C. No. 135; 10 Ind. Deo. (N. c.) 

1298 (?. C.). 

( 3 ) 3 Ind. Cas. 995; 36 C. 790. 

(4) 22 C. 92; 11 Ind. Dec. (n, s.) 6 r 4 * te _ T T 

(6) 14 Ind. Cas. 845; 17 C. W. N. 219; 16 C. L. J. 

14 (6, 19 Ind Cas. 267, 35 A.2'1 at P ; 214, (1913) M. 
W N 50U- i3 HI L. T. 489; l» A. L. J. 494. 17 0. L. 
16 Bom L. H. 592, 17 0. W. N. 853, 25 M. L. 

J. Ill; 40 I. A. 105 IP. Of. 

(7; 26 Ind. l as. 4l0; 20 C. L. J. 107. . . 

(8) iG M. 350; 3 M. L. J. 187; 5 Ind. Dec. (n\ s.) 

J (9) 0B. 113; 3 Ind. Dec,(N. b.) 63£. 


rule that new causes of aetion should not he 
introduied or hostile rights set up nnder 
the guise of amenament applications. 

i 

JUDGMENT.—This petition arises out of 
an appliiation made by the legal representa¬ 
tive of the deceased plaintiff to amend the 
plaint as oiigioally died. The snit was 
filed by the Rajah of Kalahasti against the 
defendants on a mortgage executed by him. 
As the Rajah of Kalahari, b-fore he succeeded 
to the Zemindari, had lent a lakh of rupees 
to fcbe previous Rajrh on the morfgage of 
certain \ill»ges, he fPef a suit in two 
capacities. He described him el* as the first 
plaintiff in bis individual otoaci’y and a* the 
sscoDd plaintiff in his aa.au y as the R*jah 
of Kalahasti. As the transaction according 
to him took the form of an absolute sale- 
deed with a promise to re-convey and as 
only a earn of Rs. 84,000 oat of the 
consideration was admitted by him, the 
reliefs he olaimed were a detree for redemp¬ 
tion after payment of Rs. 84,000 and for 
possession or in the alternative, if the 
transaction be held to be a sale and not a 
mortgage, for the recovery of Rs. 2,79,045 
or such other sum as may be found by the 
Court to be due as unpa d purchase-money. 
Various defenses were put in which it is 
unnecessary to consider for the purpose of 
this petition. 

The plaintiff died pending the suit and 
his sncceisor to the Zemindari applied to be 
bronghft on record as le*al representative 
and was brought on record, as the third 
plaintiff. He also applied to amend the phint 
by making allegatiot e (1) to the effect that 
there was only a consideration of Rs. 23,400; 

(2) that, in any event, the transaction 
set oat in the plaint, even if true, would 
Dot bind him as successor to the estate, as 
the moneys raised thereunder were not 
utilised for purposes binding on the estates; 

(3) that the sale alleged in the plaint for 
Rs, 3,00,000 odd was an improvident transac¬ 
tion, which caused serious loss to the estate 
aod is not binding on him, and (4) that as 
the original vendee did not perform bis 
undertaking, he is not entitled to remain 
in possession. The Subordinate Judge 
allowel the amendment and piragraphs 10 
(a), 10(6), lOtc) and 12(a) a"e : the 
amended paragraphs setting forth the 
contentions of the^preseot Zemindar. 
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There tan ba Utile dmb\ that under 
aeo ion 4 of the Madras fmo&rtible Estate* 
Act, II of 1904, the pre enfc Zemindar is 
entitled to qu sm'ou the alie a ions made, or 
debts contracted, by the deieased plaintiff if 
the alienations or debts were made or inearred 
under circumstances whioh would not entitle 
tbe managing member of a Hindu joint 
family, not being the father or grandfather 
of the other so-parceners, to make an 
alienation or incur a debt binding on the 
shares of the other co-parceners independently 
of their consent. The only question is 
whether he san do so in his capacity as 
the. legal representative of the deoeased 
plaintiff, I am of opinion that the Sab ordi¬ 
nate Judge was wrong in allowing tbe 
amendment which virtually amounts to the 
assertion of a title by the legal representative 
hostile to that person whom he purports to 
represent, and denying that the transaction 
entered into by the deceased plaintiff a ad on 
the footing of which he sued is binding on 
him. In cases where there is a sonflict of 
interests between the deceased plaintiff and 
his legal representative and where the latter 

ilaims that he is not bound by tbe transaction 
of the deceased plaintiff, I think the proper 
coarse is for the legal representative to file a 
separate saifc to enforce his rights, and that 
it is not open to the legil reoretentative in 
his sapcity as suth to repudiate the 
transactions which have been admitted by tbe 
de»eaeed to be valid and oa tbe foo iog of 
the vaiidisy of which the deceased aUimed 

certain reliefs in the plaint. Order XXU, r. 3, 
Uivu Procedure Code, enacts that where the 

rignt fco BQ0 survives, the Court *hall, on tHe 
application made in that behaP, cause the 

sga representative of the deceased pUinhff 
o B made a party aod shall proieel wth 

? that, it is clear from toe aOove 

u 0 at all that the legal representative can 

_° h . 18 , ? ka ^ 0 D P the suit at toe s age at 
c it was left by the deceased plaintiff 
•D o conriuus the proceedings as legal 
represeu ative. It is not open to him to 

and hostile rights 

; C **a 8 have a 8 0, o9t the deceasei 

p n i ana those claiming through or under 
lm an o seek to enforce those individual 

an paramount rights under the guise of 
an app nation to amend the plaint. 

o ar as the amendment of tbe plant is 
concerned* ,k to me that the limits to 
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the amendment should ba determined by the 
■onsideration, whether it would have bden 
granted, if the deceased had made tbe 
application. Within those limits, it is of 
course open to the legal representative to ask 
for amendment and tbe Oonrt would, in my 
opinion, be justified in granting it. But 
whers the amendment sought is one which 
the deceased himself could not have asked, 
it seems to me difficult to see how bis legal 
representative could ask for it. It is clear 
that in tbe present case it was not open to 
tbe deceased Zemindar to question the 
propriety of his own alienation or to seek a 
declaration that the alienations made by him 
and which in terms are not limited to his 
own life-inlere9t in the Zemindari are not 
binding on his successors. It is of course 
open to the successor of a Zemindar either 
to affirm an alienation made by him or to 
treat it as inoperative as being in excess of 
the powers of disposition vested in him by 
law. Where the legal representative die* 
affirms the transaction as in derogation of 
his individual right, it is difficult to see how 
the suit to redeem can be converted to a 
suit to question the propriety of the alienation, 
as against the reversioner. 

In the latter case, the issues raised and the 
considerations involved would be wholly 
foreign to the issues in the snit to redeem. 

I can find no antbority for the proposition 
that a suit cf one nature can be converted 
into cne of another nature simply because 
the legal representative has in law the right 
to repudiate the transactions of the deceased, 

es not binding on the estate to whioh he 
ba* succeeded. 

Turning to the authorities, they seem to 
be clea ly against the contention of the 
resoonlenfc, [n Subbiraya Mudali y. 
Manxka Mudali (l) ifc was held that the 
representative of a deceased plaintiff can 
only prosecute the cause of action 
as originally framed and that the 
defendant can raise no other defence against 
him, than be could have raised against the 
deceased plaint-ff. In Umrao Begum v. Irahad 
Husain W the widow of a deceased taluqdar 
in Omh olaiaed the taluq as against the 
daughter’s son cf the deceased. Her claim 
was di allowed as tbe grandson was held 
entnJtdto succeed under the Oudh Estates 
Act. The widow preferred an appeal to the 
Hnvy Counoil and died pending tbe apgeat 
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Her daughter was brought on record as her 
legal representative. Though the suit was 
confined to the taluq % she claimed to bring 
into the controversy other property left by 
the last male*holder. Their Lordships of 
the Privy Council were of opinion that she 
•ould not do so, and that the revived appeal 
should be «on6ned to the questions raised 
between the original parties as to the taluq . 
Their Lordships observe: “The reasons for 
the revivor apply only to the taluq, and it 
would obviously be improper and dangerous 
to allow Umrao to use the position she 
has obtained as the substitute of Ahmadi 
for the purpose of advancing her personal 
claims. Whatever ilaims Umrao has against 
aDy part of the estate she must enforce by a 
suit on her own behalf.’’ In Sham Ohand v. 
Bhzyaram Par.day (4^ it was held that a 
person who is in the position of a rival 
claimant, who it desirous cf setting up a 
claim of his own, which is not only not 
dependent upon the claim of the original 
piiintiff, but is in conflict therewith, 
cannot do eo as the legal representative 
of the deceased. In s'araf Chandra Bauerjee 
v. Nani Mohan Banerjee (3) Har¬ 
rington, J , held that ‘the right to sue in 
0. XXII means the right to bring a suit 
asserting a right to the same relief whioh the 
deceased plaintiff asserted at the time of bii 
death.” 

It is argued by Mr. Guvindaraghava Iyer 
that the powers of amendment nnder the 
Code of 1908 are mush wider, than those 
under the Code of 1812 and that the Court 
should allow au amendment whioh would 
prevent a multiplicity of enit°. So far as 
the power to giant amendments is concerned, 
it is subjest to the rule that you lannot 
substitute ore distinct sauee of astion for 
another or shange by means of amendment 
the subjest-matter of the suit. In Ma Shwe 
Mya v. Mating Mo Hnaung( 10) their Lordships 
of the Privy Coausilobserve :“A11 rulesofOouit 
8 re nothing but provisions intended to lecure 
the proper administration of justiie, and it 
is, therefore, essential that they should be 
made to serve aDd be subordinate 
to that purpose, so ibat full powers of 
amendment must be enjoyed aDd should 

(10) 63 Iud. Cas. 91-1; (1921) M. W. N. 396; 4 U, B. 
R. ( 1021 ) 20; 30 M. L. T. 28; 48 C. 832; 24 Bom. L. R. 
082 (f\ C.). 


always be liberally ezersieed, but Donetbe* 
lees no power bas yet been given to enable 
one distinst oauseof action to be substituted 
for another, nor to shange, by means of 
amendment, the eubjest matter of the suit.” 
After referring to sestion 153 of the Code 
and r. 17 of 0. VI, their Lordships state 
that to allow an amendment, whereby another 
and independent soDtract was set ap when 
the original sontract was negatived would be 
going outside the provisions of the Code. 

Relianse was plated by Mr. Govindaragbava 
Iyer on Bal Ktshon Lai v. Toreuear 
Singh (5) where an infant plaintiff sued 
to set aside a mortgage decree as not binding 
on him and it was found that the mortgage 
was ezesuted for necessity, the Court allowed 
him to redeem. The learned Judges 
were of opinion that as all the materials 
necessary to grants prayer for redemption 
were found and as the plaintiff can obtain 
the relief in a eerarete foit, “it would 
manifestly nob be in the interest of either 
party to the litigation to allow the possibility 
of a fresh tail”. Id the present case, the 
materials necessary to Bupport the claim cf 
the legal representative, to disaffirm the 
mortgage and Bale ened or, would cot 
ordinarily be necessary to be proved on the 
claim as originally made by the deceased 
plaintiff and it will be introducing contentions 
entirely foreign to the original claim to allow 
the amendment. Skinner v. Naunihal Singh 
(6) was a case where the plaintiff elaimed 
full proprietary possession free from all 
mortgages or other burdens granted by his 
predecessor. The enit was dismissed by the 
High Court whioh reversed the decision of 
the Sub Judge, Before the Privy Coumil a 
point was taken for the Bret time that the 
dismissal was wroDg and that in any event 
a decree for possession ought to have been 
pasted, conditional on payment of mortgages 
and obarges treated by the predecessor in¬ 
title. Their Lordships of the Privy Council 
stated that they ezperienced considerable 
difficulty in permitting the altercative caee 
railed tobetbeground of judgment but observ¬ 
ed: “it is only because, in this view, it may be 
pcssible, out of a large wreckage of proce 
dure, to construct the material for a just deci* 
eionof the true rights of the parties, and be* 
cause upon the whole this may be in the parties 1 
own best interests, that their Lordships refrain 
eimpliciter sustaining the appeals - ant) 
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diamiising the suits". This is no anthority 
tor the proposition that aa a general rale 
a legal representative ean be allowed in that 
capacity to setup his individual rights and 
aisafhrm transactions on which the deseased 
based his right to elaim the reliefs sought. 

dbe pnnsiple that Oonrte mav take notisa 
of events wbi.h have happened slnae the 
institution of the suit and afford relief to 
the partiea on the basis of the altered 
•onditiona referred to by Monkerjee, J„ 

w i, 9Jt ara , n Monial v. Biswa Nalh 
Mandal (7) has no applisation to aasea 
iue the present, where the death of a party 
•reates rights on hia legal representatives to 
question the validity of transaction entered 
into by the deseased. Sangili v. Mookan (8) 
and Sakharan Mahadee y. Sa,i Srishna 
a«(^e ( ) were cases where a eo paraener 

iad P® ndin ff appeal in a salt for partition 
and . all tta} was held was that the plaintiff 
wag .entitled to a deiree for a larger 
■hare as it had inarea^ed by the death 
of a co-oareener. I Q HuUomji v, sheth 
Purshotamdas (It) the father was the 
Plaintiff and • he son one of the defendants, 
oe plaintiff died pending the appeal and 

i W0 » 8 a8 bia re P re *entative, the sde 
Plaintiff. it wag he j d nnder the peaaliar 

oiriumetanees of the «ass he ean only get 
such relbf a8 W0Q i d bave be8Q p08gibIe> 

nal he oc.npied that position at the institn. 
non of the suit. 

I let aside the order allowing the amend- 
lower Court* Wi * h ,0et9 io thia and the 

m» C 25 P D _ Petition alio we l 

VU; B * Wh 3 Bom. L. K. 227. 
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The right of subrogation can be claimed only by a 
person who though not primarily liable to discharge 
a debt, discharges it for his own protection or at the 
request of the party ultimately bound. It cannot be 
claimed by a mortgagor or any other person who 

w^r?K med the p * ymenfc of mortgage-debt 
without having any interest to protect, [p. 708, col. 

However, a purchaser of the mortgaged premises, 
not under a covenant to pay, who pays off incum. 
brances on the property becomes entitled to the 

g°/ h -S 3e r ari !;ll 3 when . tho P^chase is after- 
wards set aside, [p. 70S, col. 2.] 

22 M W Ul K C r h Ti°^ 3 °° da v ' Shewukram , 
a W. R. 409; U B. L. R. 226; 2 I. A. 7- 3 Sar P r 

M 4 1°43 ( 7*rnd ^ 3l j amal . ara y u ' du ' v > Subbarayudu\ 21 
M. i43; 7 Ind, Dec. (n. s.) 457, followed. 

A suit seeking to enforce such securities is 

A° C fc ei a n nd by M fc * K 32 ' S , chedule J > fc o the Limitation 

£? A nf d n mU b f bron ? ht within 12 years from the 
date of the mortgage, [p. 711, col. ].] 

Subrogation is, in most cases, rather an additional 
remedy than an additional right and may eviqf mn 
currently with and as a further security to the r£hi 
to a simple action for reimbursement, fp. 710 col 1 

J:Z7o’ S EllUity Juri8prudeuc »- " P.1i85 

Mahomed Ibrahim Sossein Khan v. Ambiku P^h j 
S ingh, 14 Ind. Cas. 496, 39 C. 527; 'ifM L r tf 
(1912) M. W. N. 367, 9 A, L. J. 332 14 Bom L R 
280,16 0. W. N. 505, ISO. L. J. 411 22 u f 
468, 39 J. A. 68 ,P. C.). followed. ’ 2 U J • 

The right to reimburse arises ou a oontract 
express or implied to reimburse and the party who 
claims the right enforces it in his own right and 
in the right of another. Consequently, thf righfdocs 
not arise until he has discharged the debt of 
another. But the right to enforce a seourity by 
y.rtue of subrogation is a right which equity con 
codes to a person who, not being primarily liable to 
discharge au obligation, does discharge it and it £ 

a r.ght to demand the performance o°f the “r4at 

obligation and the application thereto of a f “he 
securities hold by the creditor, [p. 709, col. 2 p. 7 10 

The right to reimbursement accrues to tho uer 
son paying off a debt ou tho dato on which h» 
it off, while the right to enforce a. security arises 
from tho date of mortgage. Lp. 702, col. 2 ] 

A second mortgagee paying off a prior mortice 
neither acquires a charge on tho property noi°does 
he acquire it on tho dato on which ho pays off m 

prior mortgagee. Tho charge is ab eady^heL ab 
that he acquires is a right to enforce the charge 3 
to a cession m his favour of tho securitierhoM T d 
the prior mortgagee, [p. 709, col. 2.] h ° ld by 

Appeal from a deeieion of the Sabordinata 

Judge, Gaya. 

Messrs. L. IV. Singh } B. Saran, R. B ami 
Bhagwm trasad, for the Appellants ’’ ^ 

Measrv, Shiwar Dayal, f or the Re ' s?oa jw(S) 
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JUDGMENT. 

Die, J.—The material fails are these: 
Ob the 13th December 1S04 the defendants 
Nos. 1 to 5 (who will be referred to a* the 
defendants throughout this judgment) 
borrowed a sum of money from Mutammat 
Chandra Badan Koer end executed a 
mortgage bond in her favour, the due date 
of the payment fixed in the mortgage-bond 
being the 29th May 1905, Thereafter the de¬ 
fendants executed thres successive mortgages 
in favour of the plaintiffs to cover the 
properties mortgaged to Miuammat Chandra 
Badan Koer. The plaintiffs sued upon their 
mortgages and got a preliminary decree 
on the 28th Augosfc 1916, and a final decree 
on the 11th May 1917. Muiammat Chandra 
Badan Koer also sued oo her mortgage, 
and got a preliminary dearee on the 2nd 
September 1916 and a final decree on the 
2nd Marsh 1917. In execution of the 
plaintiffs’ decree the mortgaged properties 
were pot op for cale and were purchased 
by the plaintiffs on the 3rd January 1918. 
The defendants then presented an application 
under 0. XXT, r. 90 for setting a«ide 
the sale. Musammat Chandra Badan Koer 
commented her execation proceedings on 
the 16th November 1917, and the plaintiffs 
on the 17th April 1918 as puisne mortgagees 
and for their own protection paid off 
Musammat Lbandia Badan ffoer wl ose exeeu- 
tion proieediDgs thereupon came to anted. 
It is important to remember that the 
discharge of the prior security by the 
plaintiffs took place at a time when the 
equity of redemption was in them, though 
an application for setting aside the sale 
was pending at the irstsrceof the mortgagor. 
The application of the rarr'gRgore for 
Betting aside the Fale in favoorof the plaint¬ 
iffs ended in a compromise, the mntg* gore 
paying eff the plaintiffs and the cale b-.ii g 
set aside. On the 4tb January 1919 tbe 
plaintiffs commenced this action to enforce 
JbuCfmmo^ChandrftBBdan’s security as against 
fibe defendants or in the alternative, for 
a personal decree as agairst tbe defendants. 
Their caee in the plaint is a simple one. 
They sey that on layirg off Mutammat 
Chandra Badan which they were cbl'ged to 
do for their own protection, they were 
•ubrogated to the securities held by Mutammat 
Chandra Badan and were entitled to enforce 
|beee securities eg egeirafc the defendants, 
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The Courts below have allowed the plaintiffs 1 
claim and the defendants appeal to this 
Court. 

Two auest-ions have been argued before 
us by Mr. Lac) mi Narain Singh on behalf 
of the appellants: First, that in the circum- 
star cep of the casp, the plaintiffs are not 
emitted to tbe benefit of tbe security held 
by Musammat Chandra Badan; and, secondly, 
that in aDy event, the right to enforce the 
seourity is barred by limitation. The 
argument as to tbe extinction of the security 
rests on the settled view of equity that 
a person who is primarily liable to discharge 
the debt and does discharge it is not 
entitled to olaim a cession or assignment 
of the security. It wos argued that, at 
the time when the plaintiffs dicebarged 
the debt of Chandra Badan, the equity of 
redemption was in them andqhat they were 
in fset in the position of the mortgagors 
piimaiily liable to discharge tbe debt due 
to ChaDdra Badan. In my opinion, the 
trgument is not entitled to succeed. 1 
a*ci de to tbe argument that the right of 
subrogation cen be claimed only by a 
person who, though not primarily liable to 
discharge a debt, dir oharges it for his own 
protection or at tbe request of the party 
ultimately bound, ard that the right cannot 
be cla med by the mortgagor or by any 
person who las assumed the payment of 
the mortghge debt without having any 
interert to protect, but I am not prepared 
to agree with tbe view that tbe jlaintiffs, 
after their purchase of tbe equity of redemp¬ 
tion, were iD tbe position of the mortgpgor. 
It muet be renumbered that their purchase 
w»s Dot left UDeballenged by tbe defendants 
at d that an application for setting aside 
the Shle ui actually pendirg. That sale 
was nli.mbtely set aside, and the moment 
it was set aside, equity will place tbe 
plaiotiffs in the same position as that 
which ihey would lave occupied but for 
tbe trane6otion which for tbe time beiDg 
vested tie rqnity of redemption in them. 
“A poicbesrr cf the mertgaged premises, 
not under a covenant to p&y, who pays 
eff incombrarcss on the property, is also 
eDtitlid to tbe benefit (f the securities 
thotgb the purchase may be afterward* set 
aside.” [See Ghcse on Mortgage, 4th 
Editror, Volume 1, page 349. See also 
Mmh'i* Mahomii * ihumooh^ Booda n% 
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Sr*-;®. Sinmlmmhi. Suhkmniu 

nn ‘^agej. i a m 0 f opinion that, 

and on ?h • ° ff Musammai Obandar Badan 

the 2 vT r° Par * ha,e bein * 86 ‘ 

ritL' j’ 01 ® 8 eDfcif|ed *» ‘he seiu- 
ritiea held by Mu$ammat Obaodra Badan. 

I am if* q . a8 ." tion L of ho vaver, 

i; 8 ® ° f °P’ nnn ‘hat Mr. L\<hni Narain 

order * °°« b “> P^vad. Ia 

ZZ *? D . n<lerstan ' 1 “>e argument it fa 

datea ir?th° , r . e ? le ' ab9r ‘hree imoortant 
vi e history of these transaction. 

Masatamaf Chandra Badao was entitled to 

j r 91V j / ba mor ‘9taga money from the 
defendants on the 29th May 1905, so that 

o| r fl! an | , 9 t L f T^' tl0n to eeferee ‘he mortgage 

on the 1 ot D r nber 1904 —ed to her 
dL*h 29tj M »y 1905. The plein‘iffs 

Ohlnd j‘ fae mort * a » s debts due to 
Uhandra Badan on the I7rh Apr 1 1918, and 

commenced the present action on the 4 .h 

January 1919. The argument of Mr, 

far h «\ t , Nar ?'? S ' ngh ‘ 3 tbie: Tba ‘- in 80 

the . P i , la '. 11 ^ ftre seeking to enforee 

barrer) 011 ^ 1 y .. 0 ^. Chandra Badan, the suit is 

the T d - b/ 1 ! ,m “ a ‘ i °c under Art. 132 of 
‘be L.m'tefon Act inasmu.b as they can 

the • ,n ‘heT own right, bat in 

on 7 a ! ' bandra Badan. Toe plaintiffs, 

ing off °nL 9r j 9nd ’ m< " ntain ‘hat on pay. 
right a andra Bidao, they aeqiired a 

re imhn / ga,n0t tbe d-feudants to be 

‘ be mlne y w.ioh they had 

and.al a in eb90tfit ° f ‘ h9 

saanritto °B® e qaenc9, to a §e«aion of the 
they atn 9 • 6 j d by Chandra B*d&n, and that 

1918 wh ,ret AL^ 1 * 8 00 fc he 17th April 
Chandra zj* 7 ™ 8 ° h * rg9d the debfc dae fco 

Baner?™!* 8Qpinrt frorn th * de.iVon «* 
v i iP83 °< B °" L,l 

L ;;,;, 1 (3) b “‘. with all reap set, I 

by fchfl> ] Q a 8 r ee with the view exoreseei 

The arli 9d Jndga io ‘ ba «>'• «ited. 

rAi2Tr? < * 1Wii - J -- i8 » hiiS T ° at 

Prior mortJa tg ? gea . ,n VWm off the 
69 of th * ? 6 18 en ^ ed aoJer seition 

reimbursed bvtu* 0ontra,fc Ach > fco be 

y toe mortgagor the money, 
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p. O. 1 * «s‘(p.^)' 14 B - L - 8. 2iH i 2 I. A. 7i 3 Sor. 

(8) 6*3 Ind'cM^a'jt a D n°' fv IS7 ' 

l, J. 840, 41 A.^ 6ni 3 01 R U a - l A -) 193; 
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which he pays to'fthel’pr'or mortgagee. 

Hs also aiquires a eharge on tha proparty 

wbith be relieves of liability on general 

principles and under seition 74 of tha 

Trausfsr of Property Aot. And the aon- 

•ruioQ which that loarocd Jadtja fttti 7 oi 

m\y ba state! in his ova trordi. M phit 

cha-ge he asqaires not when the prior 

m^tjage was male ner when that 

prhr anrtg\qre culd bs eafiried batoa the 

da *,0 oo which hs pays off the amoaofc 

of the prior m irtgage. The right also to 

ba ra-imbaried assriua to him oo the date 

oo whieh he pay3 off the amiaot of tbe 

deiree and ralieves the mortgages of tha 

obligation which under ths detrae exists 
on them.” 

• • I a I • . ■ - ^ b I quite agree 

with the view that the right to bs raimbarsed 

atcraes to the persin paying off the debt 

oo the d»te on whioh he psys it off; bit I 

wnlly deny that a secjnd mortgagee 

psyiog off a prior mortgagee “aeqnires" 

a sturge on the property or that hi 

aiquires it on the date on which he pa ya 

off the prior mortgagee. The charge, in 

my view, wai already there, all that he 

a»qliras is a right to enforie the thargs 

and to a csssion in his favonr of the 

set intes held by the prior mortgagee 

Sn-'oi 7t of tha Transfer of Property Ait 

to which Mr. Justice Bauarji rafars, does 
not provide that, on paying off a 
prior mortgagee tha subseqasut mortgages 
asq liras a eoarga on the oroparty; but it 
doss provide that he aeqairass "all the 
r.goti and powers of tha prior mortgagee 
as such . It is ona thing to eay that a 
person aiquires a iharge on the property 
it is quite another thing to eay that ha 
aijiires the rights and piwarsof tha prior 
m irtgagse, one of woiih is to eafona the 
clarge already ex'etiog subjait to ths law 
of limitation. 

In my opinion the right to re imburee. 
mant e.aods on one footing; right to eafo ra9 

a aeourity by virtue of subrogation stands 
on another footing. The right to ra-imbree 
mant arises on a contract, exprais or implied 
to reimburse; and the party who olaimVihl 
right anfories it in his own right and 

right does not ame until he has di„harg,J 
tua dab. of another. Bat the rirt I 
aoforce a socirity b, virtaa of subro/r. 
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tion is a right which equity concede* 
to a person who, not being primarily liable 
to discharge an obligation, does discharge 
it, and it is a right to demand the per¬ 
formance of the original obligation and 
the application thereto of all securities held 
by the creditor. It is a claim which is 
enforced in the right of the original creditor 
and only because : the person discharging 
the obligation becomes clothed with the 
rights and powers of the original 
•reditor. The subrogee is an assignee in 
equity, and it is difficult to understand 
how an assignee in equity stands on a 
better footing than an assignee at law. If, 
for instance, a sreditor assigns his security 
for valuable consideration to a person 
who thereupon sues npon the sconrity, 
it cannot be argued that, though the 
right to enforce the security in the 
hands of the creditor may be haired by 
limitation, the assignee may proceed to 
enforce it if be brings bis suit within 12 
years from the date of the assignment. 

It may be that the right to enforce the 
security in his own name arises on the 
date of the assignment; but the limitation 
has already commensed to run and will not 
•ease to operate just because the creditor 
has assigned tber security to another person. 
An equitable assignee, in my opinion, stands 
on no better footing and can only enforce 
the security in the right of the creditor and, 
therefore, subject to the Law of Limitation 
that would affect the creditor. As bac 
been pointed out, subrogation is, in most 
casee, ratter an additional remedy than 
an additional right, and may exist con- 
currently with, and as a further security, 
to the right to a simple action for reim¬ 
bursement, and the fact that a party entitled 
to reimbursement and also to subrogation 
is entitled to two distinct remedies, seems 
often lo bo overlockod, to the confusion of 
both doctrines. (See Pomeroy’s Equity Juris¬ 
prudence, 5th Volume p. 5183). 

That this iB the right view ia 
•omple'ely home out by the decision of the 
Jndioial Committee in the the case of 
Mahomed Ibrahim Eossein Khan v. Amhika 
ttrthad Singh (4). The facts are somewhat 


(4) 14lnd. Cas. 496; 39 C. 627? 11 M. L. T. 266; 
(1912) M. W. N. 367; 9 A. L. J.332; 14 Bom. L. R, 
280; 16 C. W. N. 606; 16 0. L. J. 411; 22 M. L. J, 
46S| 39 I. A. 68 (P. C.). 


complicated and it is unnecessary to set 
all the different transactions which bad 
to be considered by the Jndioial Committee 
in order to enable them to decide points 
which do not arise here. But it is necessary 
to set out the following transactions. 

On the 20th November 1874 certain 
persons who will be referred to as the 
mortgagors executed a tarpethgi deed in 
favour of Girwar Singh by whiob they 
borrowed Rs. 12,000 from Girwar Singh and 
gave as security for the loan eight items of 
properties. The loan was for a penrd of 
Isj years from the dale of the mortgage# 
On the 7th January 1 88 the mortgagors 
executed a simple mortgage in favovj of 
Gajadhar for Rs. 2,500 and gave one of the 

properties already mortgaged to Girwar 
Singh as a security for tbe loan. On the 
17th February 188S they ob ained a loan 
of Rs. 12,000 from Mutammat Alfan for the 
express purpose of liquidating the tarpeshgu 
and executed in her favour a simple mortgage 
of the properties mortgaged to Girwar Singh 
including the property mortgaged to Gajad- 
bar. On tbe 22nd September 1900, the 

appellants as Bucceisors-in-interect of 
Musammat Alfan commenced tbeir suit to 
enforce tbe mortgage of tbe 17tb February 
1888, and they sought to have the benefit 
of tbe mortgage covered by the z aneshgi, 
deed cf the 20th November 18 r 4, and they 
claimed pricrity to the various mortgages 
executed by tbe mortgagors between the 
date of tbe *>rpeshgi and the mortgage 
of tbe 17th February 1^88 including the 
mortgage in favour of G*i*dhar. It was 
assumed that tbe plaintiffs by discharging 
tbe mortgage covered by the tarpeshgi deed 
were subrogated to the securities held by 
Girwar Singh, the first mortgagee; but the 
question still aroee whether, having regard 
to the lapse of time, they were entitled 
to enforoe those cecurities as against Gajadhar. 
If it be considered that tbeir right to 
enforce tbe security of Girwar Singh arose 
on tbe 17th February 188t, thit is to W, 
the date on which they discharged tbe 
mortgage debt of Girwar Singh, t eir 
suit was well within time: but the 
Committee came to the conclusion that the 
suit, in so far aa it sought to enforce 
the eecnrity of the 20th November 
as against Gajadhar, was barred by i 
tiou. In rejeoting the .onteution advineeH 
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On behalf of the plaintiffs the Jndioial 
Committee said at follows: "Bat as the 
B-8. 12,000 were under the earpethgi deed 
of the 20th of November 1874, re-payable 
in Jeth 1294 Fasli (September 1887), and 
this snit was not brought until the 22nd 

of September 1900, the elaim of the plaintiffe 
to priority is barred by Art. 132 of 
the Sesond Schedule of the Indian Limitation 
1877 . m I regard the decision of the 
Jodisiel Committee as a complete answer 
to the arguments advanced before us on 
behalf of the respondents. I bold that the 
present suit in so far as it seeks to enforce 
the eeoarity of the 13th December 1904 
is barred by Art. 132 of the Limitation Act. 

The question still remains whether the 
plaintiffs’ action can be regarded as a simple 
action for reimbursement, and I am of 
opinion that it can be so regarded. All 
the necessary facts are stated in the plaint 
to enable us to give the appropriate relief 
to the plaintiffs and they ezpresely ask for 
a personal deoree against the defendants, 
The Courts below have concurrently found 
that on the 17th April 1918, the plaintiffs 
paid Musammat Chandra Badan Kuer the 
sum of Rs. 1,546-14-Sand thereby discharged 
her mortgage. This money the defendants 
were bound by law to pay Musammat Chandra 
Badan Kuer, and the plaintiffs were 
undoubtedly interested in the payment of 
the money, The plaintiffs are accordingly 
entitled to be re-imbursed by the defendants, 
and the action regarded as an action for 
reimbursement is well within time. The 
plaintiffs are also entitled to interest at the 
rate of 2 per cent, per month from the 
17th April 1918 to the date of the decree, 
and are also entitled to interest on the 
amount dcoreed at the rate of six per 
cent, ptr year from the date of the decree 
up to the date of realization. 

I would allow this appeal, set aside the 
judgments and decrees of the Courts below 
&nd in lieu thereof give the plaintiffs a 
decree aB against defendants N 09 . 1 to 5 for 
Ra. l,5^b-l4-5 with interest as already stated. 
There will be no order as to costs. 

Oourra, J.—I agree, 

N, K, Appeal allowed. 


LAHORE HIGH COURT. 

Sioo.cn Civil Appial No. 3306 of 1917.' 

January 6, 1922. 

Present:— Mr. Justice Broadway and 
Mr. Justice Martineau. 

JAGIR SINGH, Minos, through Musammat 
RAM KAUR— Plaimtiff—Appillant 

versus 

Musammat SANTI— -Dbfindawt— 

Rbspoidint. 

Custom—Succession—Jats of Ludhiana District ~ 
Daughter-indaw, whether succeeds along with son — 
Riwaj-i-am, entry in, value of—Burden of proof. 


Among jacs or cne buamana District the widow of 
a predeceased son succeeds to the property of her 
father.mdaw along with the latter’s surviving sons. 
[p.712. ool. 1 J 

An entry in a riwaj-i-am, even when unsupported 
by instanoes, is a strong piece of evidence in 
support of the custom whioh it records and is 
sufficient to shift the onus of proof on to the party 
which disputes the correctness of the oustom laid 
down in the nwaj-i-am. [p. 712, col. 1 .] 

Beg v. Allah Ditta , 38 Ind. Cas.354; 45 P. R. 1917 . 
12 P. W. R. 1917; 21 M.L.T.310; 32 M. L. J. 615; 19 
Bom. L. B. 388; 16 A L. J. 525; 21 C. W. N. 842- 44 
C. 749; 26 O. L J. 176; 411. A. 89 (P. C.), followed. 


Seiond appeal from a decree of the 
District Judge, Lndhiana, dated the 20th 
August 1917, varying that of the Subordi- 
nate Judge, Second Claas, Ludhiana, dated 
the 11th Janaary 1917. 

Mr. Kanwar Narain , for the Appellant. 

Lala Qanga Bam, for the Respondent/ 


uuL/uTiHJLuir.—nrnjab Singh, 


T> | • m 1 m . -® U1 

Raowal in Tahsil Jagraon in the Ludhiana 
Distrist, had three eons, Rala Singh, indai 
Siegb and Jagindar Si D gh, of whom the 
first two died before their father. On the 
death of Punjab Singh in 1906 his Und was 
mutated in favonr of Jagindar Singh and the 
two widow, of Iodar Siogh, vi,., Mutammal 
Santi and Muiammat Ram Kaur. Muiammat 
Ram Kaur married Jagindar Singh, and by 
him had a son Jagir Singh, who has brought 
the present euit against Muiammat Santi for 
possession of the land standing in her name 
disputing her right to auooeed to a share in 
the land left by his grandfather. The 
First Court gave judgment for the plaintiff 
but the Distriet Judg. on appeal 

miseed the suit, holding that by , u ,tom s 
daughter-in-law is entitled to succeed elnn 
,l.b . .o, Tl,. b„ 

f\T thTn V -7“? J 0btain6d * certificate 
from the Distnst Judge onder eeatian 
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(3) of the Punjab Courts Act, and the only 
question for determination is the point of 
custom. 

The principal piece of evidenoe in favour 
of the defendant is the entry in the ritcai-t* 
am (contained in Dunnetfc’s Customary Law 
of thp Ludhiana District, compiled in 1911) 
in which it is stated in answer to question 
No. 32 that the heirs to the land of a deceased 
owner are (1) his sons subject to a right of 
suoeeeeion by the widow and a son’s widow 
if aonless; (2) other male lineal descendants; 
and (3) bis widows, son’s widow, and mother. 
According to this statement of the custom a 
daQghter-in-lftw susseeds along with a son, and 
although no instances of such succession are 
mentioned, except one among Hindu Rajputs 
at page 53, the entry if, in accordance with 
the ruling*! the Privy Council in Beg v. Allah 
■ Ditta (l), sufficient to throw the onus on to 
the plaintiff to prove that a daughter-in-law 
is excluded by a son. 

The defendant’s case is also supported by 
a judgment of Khwaja Tasadduq Husain, 
dated the 9th August 1917, in the case of 
Muiammat Indo versus Supwan. It is true 
that the present defendants’ tuictS'ion to 
her father-in-law’s property was cited in 
that caee as an inctanse in support of the 
custom, but the judgment was based, not 
on that instance alone, but on other instances 
as well and, in particular, on a judgment 
given by Lala Ram Nath in 1907, 

An instance of a widow succeeding to her 
father-in-law’s estate is also mentioned by 
one of the defendant’s witnesses, but we do 
not attach much importance to it. 

Some judgments are relied upon by the 
plaintiff, but only two are in print, etc, 
a judgment of Mr. Kensington, Divi¬ 
sional Judge, of the year lfcb« in B.tan 
Singh versus Musammat Bholi . and a judg¬ 
ment of Mina Abdul Rab in 1915 in Paitib 
Singh versus Af usammot Baya haur . Very 
little weight can be given to either of these 
judgments, as Mr. Gordon-Walker’s Custom¬ 
ary Law of the Ludbiwa District, which 
Tias in force at the lime when Mr. Keneing- 
ton’s judgment was given, did not provide, 
as the Customary Law compiled by Mr, 

(1) 3b Ind. Oa*. 354; 45 P. E. )Pl7; 12 P. W. R. 
19l7s2l M. L. T. b 0) 32 M, L. J 616; 49 Bom, L. It, 
388; 15 A. L. J.525; 21 C. W. N. 842j 4 a 0. 749; 25 
0. L. J. 176| 44 I. A. 89 (P. 0.), 


[IMS 

Dunnett does, for the 'Ueceesion of a daugh* 
ter-in law in the presence of a son, while 
Mtrta Abdul Rib’s jidgment makes no 
reference to the Customary Law at all, but 
mentions only the instances which ware 
adduced in evidence. No reported ca*ea 
relating to the Jat9 of the Ludhiana District 
have be?n cited. 

We are of opinion, therefore, that the onui 
which the entry in the existing rtwa^i aw cists 
on the plaintiff of proving that a daughter-in- 
law is excluded by a son has not been dis¬ 
charged, and that the lower Appellate Court’* 
decision is eorrect. We accordingly dismiss 
the appeal with coste. 

z. k. Appeal dimmed 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appcal No. 145-B of 1921, 

June 17, 1922. 

Fresenl :—Mr. Prideaux, A. J. 0. 
ABDUL RAHIM— Defendant— 

Appellant 

tmui 

Sheikh KAWADOO - Plaintiff— 

Respondent, 

Registration Act (XVI of 190®), 88, 17, 49— -Karar* 
cama virtually deed of partition , admissibility of t 
without registration. 

A kararnama, which is virtually a deed of partition 
affecting property, valued at more than one hundred 
rupees, is inadmissible in evidenoe to prove the 
partition unless it is registered, [p 71-*, ool. 1.] 
Ranjagamier v. Ranjagam Iyyar, 67 Ind. Cas 18; 89 
M L J. 12 L W. 486, Pothi Naicken v Nagama 
Naicker 32 Ind. Cas. 486; 80 M. L J. 62; 19 M. L. T. 
60, 8 L. W. 116; 11916) I M W. N. 79, Thandavan r. 
Valliamma , ’6 M 886. 2M. h. J. ^80; Bind. Deo. (if.*) 
6^6 and Upendra Nath Banerjee v. (7m«#A Qhandra 
Bancrjec, 6 Ind. Cas. 848j 15 0. W. JN. 876; 12 0. 

J. 26 , followed. 

Appeal against tbedeoree o* the Additional 
DiMiiot Judge, Ak b, in Civil Aopeal 
No 265 cf 19-0, dated the 26ih January 

1921. 

Mr. J. 0. Ohoth t for the Appellant. 

Mr. A . V. Khare } for the Respondent. 
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ABCUL BAHIM V, flHIISfl KAWADOO, 

JUDGMENT.—The pla-nfc which »fcaHad 
this suit states that in Sell No. 33, 
2& acres 38 gunthat rental Ri. 31 of Mauza 
Basalt alias Nagapur, Taluk Akofc, Haii 
Monzdarkhan vald Haji t?el«khan bell 
western 10 aaree 0 gunthat , we., Snb Division 
No. 1, Abdnl Rahim&o toald Mohammad 
Hanif defendant aentral 5 a«r*s 18 
gunihat now 8 ub Div*s ; on No. 2 and Housdar- 
khan wald Jayankhan and Biramkhan son 
of Nawazkhan held the eastern 14 acres 
now Sub Division No. 3 These sharei 
were made as between the above so sharers on 
4fch July 1911 and & karamama was executed 
to that effect between the said sharers. 
They have from 1911 to 1916 been oalfci- 
vating in atcordance with these shares. 
Hoiisdarkban died and his heir, his daughter, 
Eabibbi, wife of Rabimatulla and daughter- 
in*law, Rabimki wife of Muhammad Khan 
and Biramkhan owners of the eastern 14 
aorei share sold this share to the plaintiff 
for Rs. 1,500 on 3rd April 1916 by a regis¬ 
tered doenment. They delivered possession, 
Haji Moozadarkbao eon of Haji Delekban 
owner of the weetern share of the aa*d field 
sold the above share now No. 33/1, 10 ac es 
10 gunthat to tbe plaintiff for Rs. 2,000 
on 10th June 1918 by a registered docu¬ 
ment giving possession. By bis pnrehaee 
the plaintiff has become owner of the whole 
field with tbe exception of 5 aeres 18 
gunthat owned by the defendant in the 
middle of tbe field and defendant has 
wrongfully and illegally taken possession 
of 3j sores and 12 gunthas from tbe plaint¬ 
iff's eastern 14 acres of land and taken 
tbe prqdoce therefrom and hence the 
present suit for a declaration that tbe 
defendant has no right to the*e 3 aeres 
12 0 imtAa# for possession then of. The 
plaintiff asks for possession of this land. 

The defendant admitted that there had 
been three sharers in the field, viz, Mmzadar- 
khan, Biramkhan and the defendin’, and 
that be was tbe owner of the middle 
one third share, the area of that share 
being 9 asres 7 gunthat and not 5 asres 
18 gunthas as alleged by the plaintiff. He 
states that be and his predecessors before 
have always been in possession of 9 aeres 
end 7 gunthat of land as owner#. As to 
karamama, the defendant says he remembers 
nothing about it though it was signed by 
biiUj he being at the time 16 years old. 


The dooument is inadmissible in evidence, 
for want of registration and no effect was 
given to it as the field w*s not partitioned 
in aosordmcs with it and the plaintiff’s 
predecessor was nevsr in possession of more 
than 10 acres 21 gunthat ont. of 14 acres 
referred to by the plaintiff and the defend* 
ant took forcible possession of the land 
now claimed. Tbe case went to trial on 
tbe following issues : — 

t. Whether defendant was a minor wheq 
the kar.irnanxa, dated the 4th July 
1911, was eieoited by him? If 
so, what is the effect thereof P 
*i\ Whether the karamama is admissible 
in evideoos though unregistered ? 
m. When wa 9 the field partitioned and 
when was the partition given effect 
to? 

tv. Whether plaintiff's predecessor in- 
title was in pospe*sion of 14 aeres 
of land till 19>6 as al eged P 
v. Whether Biramkhan, Rahimbi atd 

t * 

Habibbi executed tbe sale-deed, 
dated 3rd April 1916 in plaintiff's 
favour P 

tt. Wbat is the area of the land AB0D 
in plaintiff’s map, i.e. t whether 3 
acres 12 gunthat , or 3 acres 19 
gunthas P 

wt, Whether defendant and his prede< 
eeesors have been in possession cf 
the land ABOD for more than ll 
years before suit P 

cm. To what relief is plaintiff entitled P 
The Triel Court held that at the date 
of the karamama the defendant had attained 
majority. The karamama was held to be 

a deed of partition and as sash inadmissible 

in evidence for want of registration, it 
beld that tbe phiatitf failed to establish 
the partition. The Resord of Right shows 
as regards the share in dispute only IQ 
aorec 21 gur.thas and the plaintiff had 
failed to es ablish when defendant dis¬ 
possessed him of the 3 acres 12 gunthat 
claimed in the suit. Biramkhan, Rahimbi 
and Habibbi were found to have executed 
the sale deed of 3rd April 1916 in plaint¬ 
iff’s favour. The area of the land in suit 
AB;D was found to be 3 acres 12 gunthas 
and the land alaim^d being in defendant’s 
possesion before the Raoord of Right 
enq iry took plaoa. The plaintiff’# suit was 
dismissed. 
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On appeal that dismissal was set aside 
and the plaintiff's claim decreed, the Ooart 
holding: that the predecessors-in title of the 
plaintiff were not parties to the document. 
That was document between the owner of 
one portion of the field and the defendant 
and contents of this doonment can thus 
be proved as against them. The Judge 
finds that the evidence shows that the sharers 
cultivated the land separately some 17 
or 18 years and that the arrangement 
of separate cultivation was agreed to by 
the defendant when he voluntarily 
executed the kararnama, Exhibit P-4. 
The eastern portion of the field was full 
of mango trees which affected the crops, 
therefore, the owner of that share was 
allotted a larger area. The claim was 
decreed and against that decision the present 
appeal has been filed. 

It is clear that if the kararnama ia not 
admissible in evidence the plaintiff’s case 
fails. On the face of it, the appellant’s 
share would be 9 acres and not 5 acres 
and some gunthas. It is not bere denied 
that the value of the property was over 
Hs. 100, therefore, if the deed is one .of 
partition registration would be necessary. 
There is also the question as to whether 
the partition was acted upon. The appellant 
argues on the strength of Banjagamier v. 
Raniagam A/t/ar (1), Pothi Naicken v. Naga - ' 
ma Naicker (2), Tkandavan v. Valliamma 
(3) and JJpendra Nath Banerm v. Ume»h 
Chandra Baner.ee (4), that the Kararnama 
is inadmissible in the present case, and it 
eeems to me that there is force in this 
contention, it is produced here to prove no 
collateral purposes. The case is based 
really on the kararnama itself and as that 
is virtually a deed of partition affecting 
the property valued at over Rs, 100 it 
seems to me that without registration it 
ic inadmissible in evidence. The evidence 
in the case does not go to prove that it 
was acted od. It seems that for many 
years the defendant held the 9 acres odd 
in the field and that the execution of this 


(1) 57 Ind. Cas. 18; 39 M. L. J. 382; 12 L. \V, 436. 

(2) 32 Ind, Cas. 486; 30 M. L. J. 62; 19 M. L. T. 

r,0;3L.W. 115; 11916)1 M. W. N. 70. 

C 3 ) 15 M. 33«i; 2 M. L. J. 130; 5 Ind, Dee. N. s.) 

r uR 

(4) 6 Ind. Cae, 346; 16 O. W. N. 376; 12 C. L. J. 26. 
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kararnama made no difference in the area 
held by him. It has been here argned 
that the document can be admitted on the 
ground that it is one for specific per¬ 
formance of the agreament to bold the 
entire Survey number in particular division, 
the agreement being baaed on an adjustment 
or mutual promises, or, in other words, 
the matter was like a family ssttlement 
which was final. I am not impressed with 
this argument. The document itself states: 

We have amicably arrived at a settlement 
and have got our respective land divided 
in the following shares.” It is dearly a 
deed of partition and as such inadmissible. 
The evidence without this document does 
not prove the plaintiff's case. 

The result is, that I allow this appeal 
and set aside the decree of the lower 
Appellate Court and restore that of the 
first Court. The respondent will pay the 
appellant’s costs throughout. 

w. c. A. Appael allowed. 


c 


MADRAS HIGH COURT. 

Civil Rivisiox Petition No. 221 gf 1920. 

January 30, 1922. 

Preiint:— Mr. Justice Kumar&6wami 

Sastri. 

SUBRAMANlAM CHETTY,— 

Petitions* 

venue 

SANKARA IYER (dead) and others— 

Re-PONDENTi*. 

Civil Procedure Code (Act V of I908J, s. 73, 0. 
XXX \ III, r, 11 ^Priority of attachment, whether confers 
prior right—Attachment bejore judgment in several 
suits—Moneys realised before decrees—Rateable distri¬ 
bution. 

Priority of attachment by itself oonfers no prior 
right, [p. 715, col. l.] 

Where moneys belonging to a judgment-debtor 
are attaohed before judgment im a number of suits 
against him by several oreditors and they are 
realised before decree is passed in any of them, 
ro-attachment is not necessary and the money should 
be held to the credit of all the suits and distributed 
between all the attaching creditors who subsequently 
obtain decrees if they obtain decrees before any 
of the others apply for payment, [p. 716, ool. I ] 
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Petition, under section 115 of Act V of 1908 
and section 107 of the Government of India 
Act, praying the High Oonrfc to revise the 
order of the Oonrt of the District Munsif, 
Thirumangalam, dated the 23rd Oitoberl919, 
inEzeention Appeal No. 576 of 191^, in 
Original Soifc No. 651 of 1918. 

Mr. S. B. Suthusvni Aiyar , for the Peti¬ 
tioner. 

Mr. K. P. Venkatasubramania A'yar, for the 
Respondents. 

JUDGMENT.—I am of opinion that the 
order of the District Muoaif is right. The 
pelitioner and •cuo'e'-pstitioDers attached 
the moneys in the hands of the Diarist B '»ard 
Engineer and the moveables before judgment 
and the money was remitted by the Engineer 
and moveables were sold before any of them 
bad obtained decrees. There is, therefore, no 
reason why the money reseivei by the Oonrt 
from the District Board Engineer and the 
money realised by sale shoold be credited to 
one suit rather than another. Priority of 
attachment by itself confers no prior right. 
Under r. 11, 0. XXXVIH it is not nesesaary 
to re-attaih, and all that is necessary is for the 
decree holders to apply for payment as 
nothing more remains to be done but to pay 
out the fund in Court. 

I am of opinion that in a cafe like the 
present the money realised before any of the 
petitioners obtained decrees should be held 
to the credit of all tho suits and distributed 
between all the attaching creditors who 
subsequently obtained decrees if they have 
obtained desrees before any of the others 
apply for payment. 

The case is one of 6ret impression and is 
not covered by any authority or by any 
provision of the Code and, giving it my 
best consideration, I think the proper pro¬ 
cedure in etch cases is for notice to be given 
to all the attaching creditors who obtained 
decrees and for division of the fund 
rateably. The petition is dismissed with 
costs. 

M. c. F. 

Petition dismtsted. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

' SfGOxD OniL Appeal No. 210-B of 1921, 

July 14, 1922. 

Present :—Mr. Kotval, A. J. 0. 
RAGHO—Plaihtjff—Appellant 

versus 

SAKHA RAM—Defendaht—Respondmt. 

Pre-emption suit — Sale—Cause of action — Registra¬ 
tion—Limitation, operatisn of—Registration Act (XVI 
of 1£08J, s, 47, application of. 

A right of pre-emption arises only when a sale 
is completed, that is, when there is an entire cessation 
of right on the part of the vendor, and until a regis¬ 
tered deed is ezeouted there cannot be suoh cessation 
of right and no right of pre-emption can arise, 
fp. 716, col. 1.] 

Buksha Alt v Tojer Ali, 20 W. R. 216, followed. 
Therefore, the period of limitation for a pre- 
emption suit runs from the date of the registration 
of the sale-deed. [p. 716, ool. 1.] 

Seotion 47 of the Registration Act has no 
application to such a case. [p. 716, col. 1.] 

Appeal from a desree of the Additional 
District Judge, Amraoti, dated the 18th 
of March 1921, in Civil Appeal No. 33 of 
1921. 

Mr. D. T. Mangalmurti , for the Appellant. 
Mr. 8. Y. Deshnukh , for the Respondent. 

JUDGMENT.—The plaintiff’s suit for pre¬ 
emption whish was 61ed on the 7th January 
1920 has been dismissed as time barred. 
The facts found are as fellows : On the 
l5th January 1918 the vendors contracted 

with the defendant to sell to him their 
share in a 6eld, The defendant took pos- 
session of the property on the same day, 
The sale deed was executed on the 25th 
December 1918 and was registered on the 
8 th January 1919. On the question of 
limitation the lower Appellate Court 

writes:— 

“From wbat date should limitation run f 
I thtok it should run from 25th December 

1918, the date of sale. The possession of 
defendant as under the sale is from that date. 
This view is supported by the «ase in 
Ram Peara v. Rup Lai (1). It is futile to 
argue that there is no effective sale until 
sale-deed is registered, and, therefore, posses- 
eion must refer to sale only from 8th January 

1919. Seation 47 of the Registration Act 

(1) 48 Ind. Cas. 102 { 80 P. R. 1918; 181 P W R 

1 A I * * C 
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TARLOI DEVI 0. JOT! RAM. 

i« contrary t.o this view and I find, there* 
fore, that defendant got possession on 25th 
December 1918 and that the sait is 
barred.” 

For a right of pro emptioo to arise the 
■ale mast be eomplete, that is, that mast be 
an entire seisation of ri^ht on the part of the 
vendor. Bukshi Ali v. Tofer Ali (2). Until 
a registered deed is executed there faoDot 
be saeh cessation of rigH and no right 
of pre-emption ean arise. Io faofc if a sait 
had been brought between the dates of the 
execution and the registration of the sale- 
deed it would have been liable to be defeated 
hy a plea on the defendant’s part that no 
right of pre emption had arisen as the sale 
had not been perfected, that is, that the 
vendor’s right bad not ceased and the 
vendee’s right had not tome into existence. 
If the defendant could defeat th« plaintiff’s 
claim as above, I do not think that he 
•ould, when it suits him, plead that the right 
arose at the date of the execution of the 
tale-deed. It would be inequitable to apply 
•estion 47, Registration Act, io suoh a 
case to give rise retroipectively to a right 
of pre-emption. Moreover, if Art. 10 is 
strictly sonstrued, as a matter of faofc, no 
possession was taken under the tale, and 
the first part of that Article would be 
inapplio&ble. As the seaond part ie a’so 
admittedly inapplicable, Art. JkO wculd 
be the only Artiste governing the case. I 
bold that the suit is within time. As no 
other issue than that of limitatioo was raised, 
the plaintiff's slaim is decreed with costs 
throughout. 

Let a detree be drawn up in terms of 
O. XX, r. 14 (1). First Schedule, Civil Pro- 
sednre Code. I fix the 12th September 1922 

as the day on or before which the pur¬ 
chase-money shall ba paid into Coart. 

n. H, Appeal allowed. 

(2) 20 \V R. 21C. 
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L4HORE HfGE COURT, 

MllOELLANEOUS FlR8T OlT'L APPElt 

No. 2048 or 1921. 

May 16, 1922. 

Present :—Mr. Jn»ttoa Martinean. 
Mtuammat TARLOK DEVT— Objector — 

Afpillant 

VBT8U8 

JOTI RAM AND OTHERS - CREDITORS — 

Rbspo dent*. 

Parties—Sale in insolvency proceedings—Appeal 
against order confirming sale — Auction-purchaser and 
Official Receiver, whether necessary parties. 

% 

In an appeal from an erder confirming a sale in 
insolvency proceedings, the auction-purchaser and 
the Official Receiver are necessary parties aud the 
omission to make them parties is fatal to the appeal. 

Mela Ram v. Narain Das, 188 P. R. 1882 and Khaira 
v, Salem Raj, 61 Ind. Cas. 985, referred to. 

Miscellaneous firs) appeal from an order 
of the District Judge, Kama!, dated the 
13fch August 192L 

Bikhshi Sohan Lai , R. B , for the Appellant. 

Mr. Shamair Ohant , for the Respondents. 

JUDGMENT—This is an appeal from 
an order of the Distrist Judge of Kirnal 
confirming a sale <ff oted in insolvency 
proceedings by the CM lial Receiver of (be 
right, title and interest of the icsdveni in 
property belonging to the joint Hindu 
family of which he is a member. 

The austion purchasers and the Offiiial 
Receiver have not been made parties iu 
the appeal and a preliminary objection is 
taken that on this account the appeal 
•annot proseed. This objection must pre¬ 
vail. The persona who have purchased the 
property at the sale the validity of whioh 
is being cortested, and the Official Receiver, 
who represents the inaolvent’s estate, are 
the pereons principally interested and are 
olearly necessary parlies &Dd the omission 
to make them parties is fatal to the appeal, 
Mela Bam v. Narain Das (i) aud Khaira v. 
Salem Raj (2) are io point fo far as the ease 
of an auction-purchaser is concerned. It is 
now too late to make the auction purchasers 
and the Official Receiver respondents as 
the appeal would be barred by time as against 
them. 

The appeal is, therefore, dismiserd with 
costs. 

W. c A. 

(1) 188 P.R. 1882. 

(2) 61 lad. Cm. 985, 


Appeal dismissed. 
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▼ADDIPARTBI NABAYANAMUBTBY 0, CADIM8ETTI APPALAHARASIMHULU. 


MADRAS HIGH COURT. 

Secoud Civil Appeal No. 896 op 

1920. 

August 10. 1921. 

Tresent :— Mr, Justice Oldfield 
and Mr. Justice Ramesam, 
VADD1PARTBI fcAKAYANAMURTHY— 

Plaintiff—Appellant 
venue 

CADIMSETTI APPALASARASIMHULU 

AND ANOTHER—DlFERDANTS—RESPONDENTS, 
Transfer of Property Act (IV of 1882;, 88. 58 (d), 
60, 98— Mortgage deed, construction of—Usufructuary 
mortgage—Condition barring redemption before and 
after certain date—Anomalous mortgage—Clog on equity 
of redemption. 

The mere fact that in a usufructuary mortgage 
that is a condition barring redemption within five 
years of the date cf the mortgage would not take it 
out of the category of usufructuary mortgage, and 
make it an anomalous mortgage, [p 718, col i 1 
Kandula Venkiah v, Donga Pillayi , 67 Ind. Cas. 
724; 4 M.i 89; »)9 0 M. W. N. 3 9; 28 M. L. T. 66; 
13 L. W. 123 and Perayya v. Venkata, 11 M. 403; 4 
lnd. Dec. n. s. ■ 2 S, 1, referred to. 

Patte Muhammad v. Sheikh Davood , 30 Ind. Cas. 
569; 39 M- 101 at p. 1016; *9 M. i. J. 626; 18 M. L. 
T. 20P; (1916) M. V\. N. 862, distinguished. 

A condition in a usufructuary mortgage barring 
redemption (•) within five years, and 2 after 
twenty years, from the date of the mortgage amounts 
to a clog on the equity of redemption. 

Per Oldfield , J.— The definition of a usufructuary 
moitgage in section 68 ( d) of the Transfer of Irop* 
erty Act refers to payment of the mortgage-money, 
only in connection with the mortgagee’s right to 
retain possession and includes nothing inconsistent 
with its application to mortgages, containing a con¬ 
dition for mere postponement of the right to re.pay. 

[p. 717, col. 2.] 

Seocud appeal against a dec ee of t-b* 
District Court, Viz»gapat-in, in Apptal Suit 
No. 277 of 19 a 8 , preferred against that of the 
Oourt of the District Munsif, Yellamanohilli, 
in Original JLuii Nos 305 of 19 a7. 

Mr. Y. Suryanaroyana, forlhe Appellant, 

Mr. A, Krithnatwaml Aiyar , for the 
Respondents. 

JUDGMENT. 

Oldfield, J.— The terms of Exhibit A, the 
mortgage we have to coDStrae, are given in 
the judgment of my learned bro her, which 
I have had the advantage of reading ; they 
need not be repeated. Shortly, the mortgage 
j& usufructuary with conditions barring 


redemption, (1) within five years, and (2) 
after twenty years from its d*te, If there 
were only the second of these conditions, 
the ease would ba covered by the decision 
of the Full Bench in Kandula Venkiah v. 
Donga tillayi (l), the clog constituted* by 
that condition on the equity of redemption 
being disregarded. The question is then 
whe> her, as defendant s contend, the inclusion 
of the first condition deprives the document 
of its character as an usufruotuary mortgage 
As we hold it does not do so, it -is not 
xetessary to consider whether the second 
condition must receive effect as one of the 
leans of the mortgage with regard toseotion 
98 of the Tram-fer of Properly Act, 

If the condition postpooingihe re-payment of 
the mortgage money is regarded as intendedfor 
the benefit of the mortgager, it will suspend 
only his li*b»l»ty to be sued, not his right to 
redeem before the date fixed, tide, Bote 
An>m»l v, Bajurothnam (2), and it clearly 
cannot affect the usufructuary character of the 
mortgage, so an to attract the operation of 
section 98. Here, however, it must rather 
be regarded with refeience to the possessory 
character of the mortgage, as intended for 
the benefit of the mortgagee. No authority 
directly selevant in such a tase has been 
c : ted. But the language of reotion 62 entails 
that postponement of the right to redeem to 
a dole fixed in one way, wi.h reference 
to reiayment of the n ortgage money from 
the prifis, is not inconnsient with the 
nsulructaary character of the mortgage; and 
we have teen shown no reis-n why such 
postponement to a date fixed otherwise by 
ac ual specification should be so. In fact 
the simplest and the sufficient ground of 
decision is that the definition of a usufruo- 
tuaiy morlgage in section 58 (d) refers 
to payment of the mortgage money in 
<jtmec*ion only with the mortgagee’s right 
to retain posies*]* u and includes nothing 
inemsbtent with its appluaiion to mortgagee, 
ctntaibiLg a condition for mere postpone* 
meDt of the right to re pay. 

Ibe conclusion must, therefore, be in 
plaiLtifl’s lavour and hemDsfc have a decree 
lor lecsmption as proposed by the Diairiot 
Munsif, the respondent being at liborty to 

(1) 67 Ind. Cud. 724; 43 M. 689; (1920; M. W. N. 
349; iS 11. L. T. 56; 13 L W. 123. 

( 2 } 23 M. 3u; S lnd. Dac. (n. a.) 415, 



IK DIAS CASES. 


TADDIPARTHI VARAYANAMUBTHY 0, 0ADIMS1TTI APPALANARiSiMEOLU, 



draw the money, which we understand, 
is in deposit in lower Court. 

The appeal is allowed with costs through- 
out. 

RiMEiAM* J.—The plaintiff is the appellant. 
The suit is for redemption of a mortgage 
(Exhibit I, dated 3rd February 1393). The 
Dietrist Munsif decreed the suit, but on 
appeal, the learned District Judge allowed 
the appeal and dismissed the suit. Hence 
this seiond appeal. 

The portion of Exhibit I material for the 
parpose of this case runs as follows:—“We 
have borrowed from yon Rc. 1,000, we have 
put yon in possession of the 8 acres 25 cants 

of laod somprising....towards the yearly 

interest of Rs. $0 at 8 per cent, and the 
taxes payable to Sircar. Whatever might 
be the profits received from the said lands 
in every year they shali be taken in piymont 
of interest aforesaid and the taxes on the 
land. You shall enjoy the profits from 
the said lands without having anything to 
do with the increase or decrease. Yon 
need not receive the said principal sum of 
Rs. 1,003 even though we should pay yon the 
same within five years from the current yeir 
Nandana. It is settled that in case we 
should pay afterwards at one and the same 
time the said one thoufand rnpee3 on the 
15th of Ohitrai Sudbam of any year, you 
should give up our land to us. If the 
principal sum be not paid within 20 years 
from this date yoi shall treat and enjoy 
these lands as having been sold to you 
absolutely.” 

The learned District Judge held that this 
mortgage is an anomalous mortgage as 
“the circumstance that an arbitrary term 
of five years has been fixed within whiih 
the mortgagor may not redeem is sufficient 
to take this mortgage out of the category 
of the usufructuary mortgages.” It is clear 
that but for the special term he relies od, 
the mortgage would be, in his opinion, a 
usufructuary mortgage and I agree with 
him so far. The question, therefore, arises 
whether on account of tbe addition of a 
term providing for irredeemability within 
five yearB the mortgage leases to be 
usufructuary. No authority has been cited 
in support of the learned Judge a view 
aud it seems to me that the addition of 
other terms not inconsistent with the main 

feature of the transaction does not destroy 


its character. In my opinion, tbe mortgage 
is merely a n6ufructnary mortgage with a 
clog on the equity of redemption, c/. the 
first alternative of Spencer, J. in Srinivasa 
Aiyan gar v. Badhakrishna Pillai (3). I do 
not think there is a eombinacion of two 
kinds of mortgages in this case. There is 
eo covenant to pay as in Srinivasa Aiyangar 
v. Badhakrishna Pillai (3) (according to tbe 
view of Sadasiva Aiyar, J.) and hence no 
simple mortgage. Nor is there a mortgage 
by conditional sale. Tbe lsst clause which 
provides for an outright rale on non pay¬ 
ment for twenty years cannot make the 
transaction a mortgage by conditional 6ale. 
Vide the observations of Sadasiva Aiyar, J, 
in Srinivasa Aiyangar v. Badhakrishna Pilhi 
(3) (last seven lines) and Knmaraswamy 
Sestri, J. in /atie Muhammad v, Sheikh 
Davood (4) with which I agree. For the eame 
reasons there is no English mortgage. 

The case in Palte Muhammad v. Sheikh 
Daocoi (4) is clearly disiinguishakla. In 
that case, the essential elements of all tbe 
unmixed kinds of mortgage were wanting 
(see Spencer, J. at page 1012* and Kumara* 
swami Sastri, J. at page 1016;.* 

In my opinion the document is not an 
anomalous mortgage and the snit for 
redemption ought to have been decreed 
[cee also Kandula Venkiah v. Donga Pillayi 
(1) and Perayya v. Venkata (5).] 

In the view taken by me, the more 
difficult question what is the exact opera¬ 
tion of section 98, i. e., whether it should 
operate subject to section 60 does not 
arise. 

Tbe appeal will be allowed with cost 9 
throughout, 1 agree with the order proposed 
by my learned brother. 

M. C. P. 

N* H, Appeal allowed. T 

(3) 22 Iud. Caa. 54; 38 M. 667 ut p. 669; 26 M. L. 

J. 47; 14 M. L. T. 647; (1914) M. \V. N. 81. 

(4) 30 Ind. Cas. 669; 39 M. 1010 at p. 1016; 29 M. 

L. J. 525; 18 M. L. T. 209; (1915) M. W. N. 852. 

(6) 11 M. 403; 4 Iud. Dec. (n. s ) 281. 

# Pages of 39 M.— [Ed.] ‘ 
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AMBICA OHABAX 8IK ». GIRIBH OHaNDRA BIN. 

CALCUTTA HIGH COURT. 

Appial from Appellate Decbii 
No. 1169 of 1919. 

March 16, 1921. 

Present :—Justice Sir N. R. Chatter jea, Kt„ 
and Mr. Justice Snhrawardy. 
AMBIOA OHARAN SEN-Plaixtiff— 

Appillaat 

t ersut - 

GIRlSH CHANDRA SEN and others 

— D»FEND*NT3— Ri*PONDEI*T3. 

Landlord and tenant—Rent fixed by contract , if can 
be raised by settlement of rent under Diara Act 
(XXXI of 1868 )—Settlement of rent under Chap. X of 
the Bengal Tenancy Act (VIII of 1886 ^, effect oj — 
Appeal-^Document, admission oj—Appellate Court , 
duty of. 


A contract contained in a solenama between a land¬ 
lord and a tenant under wliioh the tenant is liable to 
pay rent at a certain rate, cannot be affected by the 
settlement of rent at a different rate under the Diara 
Act iXXXl of 1858). But if the rent fixed under 
tho Diara Act is also the rent settled under Chapter X 
of the Bengal Tenancy Act, the tenant, in spite of the 
contract is liable to pay tho rent settled under Chap¬ 
ter X of the Bengal Tenancy Act. [p. 7*0, col. 1.] 

When a dooument is admitted in evidence at the 
appellate stage and is relied upon by the Appellate 
Court in its judgment, it ought to record an order 
admitting the document in evidence and should also 
record its reasons for admitting it in the appellate 
stage, [p 720, col. 1.] 

Appeal against a deoree of the Sub- 
Judge, Second Court, Faridpur, dated the 
4th of April 1919, modifying that of the 
Third MuDsif, Bhangs, dated the 4th of 
August 1917, 

PACTS appear from the judgment. 

Babu Sib Ohandra Paultt (with him Babu 
Nani Lai Dep), for the Appellant-—The 
plaintiff is the appellant. The appeal arises 
out of a suit for rent. I claimed rent at the 
rate of Rg. 43 12-0 a year. The defenoe 
alleged that the rent payable was Rs. 5 in 
BMordaoie with the terms of a tolenamah 
made in a previous suit. The First Court 
deoreed the suit in full. On appeal, however, 
the 6uit was decreed at the rate of Rs. 5 per 
year. The Judge held that I was bound by 
the solenamah . Now, a part of the lands 
in 6uit is Diara land, rent of which was 
Bottled at Rs. 43-12 0 under the Diara Act 
of 1858 which has also been recorded 
ln the settlement record under Chapter X of 
the Bengal Tenancy Act, My submission is 
that under such circumstances I am entitled 
to the rent as olaimed and further R 3 . 5 was 
fiot a fixed rate. The Judge admitted tba 


CASHS. 



tolenamah which was put in the First Court 
or in the proper stage of the appeal either 
and without recording any reasons acted upon 
it. I submit that is wrorg. There is 
nothing in the order sheet or in the judgmant 
justifying the admission of the solenamah, 
Babu Dmjendra Nath Mukherjee (with him 
Babu Promotha Nath Banerjee), for tbe Re¬ 
spondents.—There are good reasons for ad¬ 
mitting tbe solenamah into evidence which 
Wes most important for the case. They did 
not object to it. As regards the other point 
the finding of the Judge is conclusive. 

Babu Sib Chandra Paulit replied in brief, 
JUDGMENT.—This appeal arises out of 
a suit for rent at the rate of Rs. 4 M2 0 a 
year. The defence was that the rent was 
Rs. 5. It appears that a part cf the land 
which was he’d by the defendants under tbe 
plaintiff was Diara land and tbe rent of the 
Diara land was settled at Rs. 43-12 under 
the Diara Act XXXI of 1:5 j. 

The Court cf first instance gave a decree 
to the plaintiff at the rate cf Rs. 4iM2 annas. 
On appeal the Icarred Subordinate Judge 
has held that the plaintiff was bennd by the 
contract contained in a solenamah under 
which the defendants were liable to pay rent 
only at tbe rate of Rs. 5 and that such a 
contract cannot be affected by the settlement 
of rent under the Diara Act. He relied upon 
the case of Muktaheihi Dan v, Srinath Dat 

(1) and there are several other cases on tbe 
point, tee Mohendra Nath v. Shyam Lai \2) 
Pria Nath Das v. Eamtaran Ohattergee (3),' 
Zamir Mandal v. Tarir.i Charan Singh ( 4 )’ 
Pirthi Chand Lai Ohowdhury v. Basarat Ali (5) 
and Surendra Nath Roy v.DuarhaNath Ohakra ■ 
variy (6). The learned Vakil for the appel- 
lant contended that the cases referred to 
above do not apply to the facts of the 
present case, firstly, because the contract which 
was relied upon by the learned Subordinate 
Judge was not produced before the Court of 
first instance, and although it was produced 
before the Appellate Court, that Court did 

(1) 26 hid. Cas. 215; 19 C. L. J. 614. 

(2) 23 Ind. Cas. 16; 19 C. L. J. 308; 18 C VV K 
907. 

(3) 30 0. 811; 7 C. W. N. 601; 30 I. A. 159; 8 Sar P 

C. J. 497 (P. C.). ’ A * 

(4) 6 Jud. Cad. 296; 11 C. L. J. 60. 

c '^j 3^' C “ 8 - iW: b1 C - 3 °i 13 'V. N. 1149, iu 

(6) EO Ind. CE3. EoS, 24 C. W, N. 1 at p 9, unim 

M, W. if, 811 (P) (/,), P ' 1 1181 •> 
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not admit it, though it was r-l'ed npm ia 
the judgment without recording anyrea-*ors 
for tbe same. Seionoly, because the rent 
was not fixed for ever by the contract and 
there w&b, therefore, no bar to the pLintiff’s 
getting a detree at the rate of R». 4 i 12 
and thirdly, because the rent settled 
under theDiara A#t has also been retorded 
under the Bengal Tenanty Act. 

Tbe last question seems to ns to be an 
important one, because even if the plaintiff 
is bound by tbe contract set up by tbe 
defendants the defendant is liable to pay the 
rent settled under Uhapter X of tbe Bengal 
Tenanty Act, The learned Sabordina e 
Judge says that the rent was not settled under 
any provision of the Bengal Tenancy Act. 
The learned Mnnsif, however, states that tbe 
rent settled under section 2 of the Diara Act 
of 1858 has been retorded in the settle¬ 
ment reiords prepared unier the Bengal 
Tenanty Att. dome papers were shown to 
ua from the reiords which wonld seem to 
support the statement made in the Maneif’s 
judgment. Evidently the attention of the 
learned Subordinate Judge was not drawn 
to those papers. We think that there should 
be a finding upon the question whether 
the rent fixed under the Diara Aot was also 
the rent settled under the Bengal Tenanoy 
Att. 

With regard to the first contention it 
appears that when the contrast relied 
npon by the defendants was prodccad before 
tbe lower Appellate Ouurr, th* learned 
Subordinate Judge made an order to the 
effect that it would be considered at the 
hearing, but no order has been recorded on 
the point either in tbe order-sheet or in the 
judgment. 

We think the learned Subordinate Jadga 
ought to have recorded an order admitting the 
documents in ev*denca when it relied up m 
them in its judgment, and al«o recorded 
reasons for admittingthe document in evidence 
at the appellate stage. The learned Vakil 
for the respondents has contended that 
there are grounds for the admission of the 
document at the appellate stage; bat 
if that be so, the Court hi low ougut 
to have reoorded its reasons for the same. 

We, therefore, think that the cise shoald go 
batk to the lower Appel ate Coart for a 
finding upon tbe question waether the rent 
claimed by the plaintiff waa settled under 


Chapter X of the Bengal Teca'.oy Ast, and 
that Court will state the reasons why the 
dr cnment should be admitted in evidense at 
tbe appellate stage. 

The appeal will be retained on the file of 
this Court, and the finding of the lover 
Appellate Court will be returned within 
two months from the arrival of this order in 
that Court, The other questions raised will 
be considered after the arrival of the finding 
from that Court. 

P. N, 

Order accordingly. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT, 

Second Civil Appeal No. 532 of 1921. 

July 3,1922. 

Present: —Mr. Batten, J. 0. 

Seth KANOHED LAL— i find ant— 

Appellant 

versus 

MOTIRAM AND ANoTflEK— PLAINTIFFS— 

REBPONDENrfl. 

Contingent contract—Contract to sell balance of goods, 
after satisfying certain other demands, if void for 
uncertainty—Damages, ascertainment of—Contract Act 
(IK of 187^, a. 73. 

" here a person agrees to soil the balance of cer« 
tain goods in stock after satisfying the demands of 
certain other persons, but on account of a rise in the 
price of goods neither sells the goods to the buyer 
nor to those other persons within the time specified, 
the contract is not void for uncertainty but is a 
contingent contract enforceable in the ordinary 
manner and damages for its breach can be ascer- 
tained in the usual manner, [p. 721, col. L] 

Appeal against a decree of the District 
Judge, HoshaDgabad, dated the 23rd July 
1921, in Civil Appeal No, 41 of 1J21. 

Mr. J. 0. Ghosh , for the Appellant. 

Mr. M, Gupta , for the Respondents, 

JUDGMENT.—The appellant, being afraid 
that, owing to the uncertainty of the season, 
there wonld not be a demand as seed grain 
for the grain he hal in stock, protected 
himself by entering into a contract with the 
plaintiffs. The contract was that, if any grain 
should remain in the appellant’s hands 
after he had satisfied the demands of hi* 
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liAiajnirfor-Bead giain, he would Ball tha 
f balance cf his clock, the amount of which 
was named, to the plaintiffs at a named 
•fate, i It is aommon ground that the contract 
1 wib to bs enmpleted within a week, • The 
. defendant parted . with no grain, at all to his 
..Asamis and failed to deliver any prim to 
: "the plaintiffs. There is a concurrent finding 
; of both Oonrts that it was the defendant 
o%ho deliberately broke the contract because 
»; grain suddenly rose in prise. The defendant. 
: appellant has failed to prove that any Asamis 
wanted grain from him or that tbe contract 
was broken through any fault of the plaintiffs 
.tor. that the plaintiffs were in any way 
to blame fcr At ami 8 not coming forward. 
The Distriat Jodge has,on these fasts, awarded 
the plaintiffs damages calculated in the 
tsaal manner according to section 73 of 
the Contract Ac':. It is urged in appeal that 
the contrast was void for uncertainty ; and 
that the plaintiffs* less sannot be measured 
according to the terms of section 73, because 
they had no idea what amount of grain they 
were likely to receive, the loss cannot be 
measured at all. I am unable to agree 
with these contentions. It appears to me 
that the right way of looking to the matter 
is this. The contract was an ordinary 
•ontract which waa not to be carried onfc 
or or ly to be partia 1 l T * car* iod out if 
•erifiiB averts oocnried, • m y, the 
t* kirg of sim* cf tbf gram b> Atamts 
Tboec events have not occurred and hence 
the contract should be *rfn»c*-d, ^nd it nas 
been found . hat the piiittiffs cid notbr ak 
in any way aid delendant has failed to or ve 
that the events, whicn cid no* happen, did 
not happen, because of the plaini.ffj’ fault. 
It may be ment-ioted that n t. a Bugle Afamx 
has been called in support of tbe defendant’s 

contention. 

The question cf measure cf darraces is 
one quite apart from the fact ttat the 
contract is a contingent «oi»'ia«t. The 
contingency onwb:ch the c»rtr c w-.h t<* be 
enforced has cecnmd and oamagetj have 10 be 
•Ascertained in the usual manner 

With reference to the second ground cf 
Appeal which is to tbe iffeot that the 
•flottraefc can be gcod oi ly to tbe ex’nit of 
^0 Mania, it has to be observin' tbi*r. * e 

Parties agreed ibat the »• * r hud 
,* ei l o the plait iff*- ■ lie 

balance, whether it waa uioiu or its a tnau 

4$ 


50 Mam's , although a .. conjecture • WM 
hazarded to < the effect that possibly the 
balance might not bs more than 50 Manit, 
Both parties were dearly bound by tbe 
contract that all the balance, even though 
more than 50 Manis, should be sold. 

The appeal is dismissed with coats. 

R. K. 

■ Appeal di&mirsed. 


CALCUTTA HIGH COURT. 

Appeal from Appillati Dec an No. 1077 

of 1918. 

Febrnarj 27, 1922, 

Present Mr. Justice Newbould 
Mr. Justice Panton. 

KARUNA KRISHNA CHAUDHUBY— 

■ Pi/1IMT1FF—AppELLiNT 

versus 

RAKHALDAS MUKHERJEE and others 
—Defendants—Respondents. 

Contract Act (IX of 1872>, s. ZZ—Mortgager^Con- 
side ration—Promise to abandon prosecution of'non- 
compoundable criminal case . 

Where the consideration of a mortgage, bond-is 
an agreement on the part of the mortgagee to aban. 
don the prosecution of the mortgagor in a non- 
compouudable criminal case the bond is void, even if 
part of the consideration cf the bond was good in 
law. 

i 

Nujebar Ralunan v. Muktashed Husain, 15 Ind. Oas 
259; 16 C. W. N. 854; 40 C. 113, referred to. 

Appeal against a decree of the .District 
Juige, Murchidabad, dated the 18th of 
February 1918, affirming that of the 
Second Munsif, Berhampur, dated tbe J8lh 
of December 191$. 

FACTS appear from tbe judgment. 

Baba Ranch non Qhcss for Babu Brojendra 
Pi th Chatter] ce, for the Appellant. — There" is 
cn oispaie as regards tbe execution of the 
mortgage-deed, 1 submit that the plaintiff 
can recover the 6nm of Rs. 400 from 
defendant No. 1, as the primary Court hag 
come to a distit c finding that the amount 
f r which the mertgage bond was executed 
wa really tin*- from defendant No. 1. 

'a. a* it is a good consideration the 
plaintiff ttbould have relief, Refers to 
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, j. Williams v. Bcyley (1), Flower v. Sadler (2), 
• Kettotoji Tulsidas v Bur icon Muli (3', Rat 
Char an J urkail v. Amrita Lai Qnin (4). 
> Fujebar Hahman v "Muktashed Husain (5) is 
clearly difltirgu-’shpble. 

I cannot cliepntp the proposition that tbe 
consideration for stifling a non-compoundable 
■riminal prosecntion is void. 

Tbe learned Mumif baa found that so 
far as defendant No. 1 was concerned there 
was good consideration. 

Baba Bansorilal Sarkar, for tbe Respondents, 
was not called upoD. 

JUDGMENT.—The plaintiff, who is tbe 
appellant before us, sued tbe two defendants 
on a mortgage deed admittedly executed by 
them. Tbe first defendant was the plaint¬ 
iff’s gomosla frr four years up to Aehin 
1318 B, S. The se«ond defendant is tbe 
first defendant’s brother. Tbe first defendant 
was alleged to have embezzled a sum of 
Ri. -400 1 2 3 * * belonging to tbe plaintiff and 
was sriminally proEecuted under seotion 
408 of tbe Indian Penal Code. Tbe finding 
of both tbe lower Courts is that the bond 
in suit was exeeuted on an agieement on 
tbe part of the plaintiff to abandon tbe 
prosecution of defendant No 1. On this 
finding it ba9 been held that the bond 
Bued on is void under section 23 of the 
Contract Act. Sofarastbe second defend¬ 
ant is concerned thi* decision has not been 
attacked in second appeal, Bat it is con¬ 
tended that tbe plaintiff can recover tbe 
sum of Rs. 400 from tbe first defendant 
since tbe first Court foood that the amoont 
for which tbe bond wai executed was 
really due from tbe defendant No. 1. Tbe 
plaintiff certainly cannot recover that 
amount treating this suit as a suit on 
tbe original debt. Tbe plaint is rot so 
framed as to seek this relief as an alterna¬ 
tive remedy and it would appear that, at 
the time tbe suit was instituted, a suit on 
tbe debt alone would be barred by limitation, 
per can we accept tbe coutenticn that tbe 
bond so far ss the defendant No. 1 is 
concerned is a gotd bond for a lawful eoDEi- 


( 1 ) (1866) 1 H. L. 200 at p. 220 ; 12 Jur. (n. s.) 875; 
cJij Li J, Ch. 717; 14 L. T 802. 

(2) (1882 > 10 Q. B. JJ. 572 at p. 575. 

(3) 11 B. 566; G Jnd Doc. N s / 873. 

* (4) 6 In'd. < as Uh- 11 C. L- J- I»i at p. 1?4. 

(6) 15 Ind. Cus. 250; 10 C. W. N.861; IOC. 113. 



deration. Our attention has been draWn 
to several decision 9 , but we do not think it 
recessarv to refer to any n*b« r tas** than'that 
of Nujebar Patman v, Muktashed Husain fff). 
Tbe>e »he facts, so far as tbe 6r»r. defendant 
in this case is concerned, arfe very similar. 
Tbe consideration of the bond having been 
found to be an agreement on tbe part 
of tbe plantiff to abandon the prosecution 
of defendant No. 1 id a non compoundable 
criminal case tbe bond mu*fc bs void, even 
if part of the consideration of the bond was 

good in law. =* 

. . » 

The appeal fails and is dismissed^ with 

, wi 

cotts. 

. ^4 * 1 

,•<••• • • • . 

B. K. “ ' c 

Appeal disjniiiid? 
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LAHORE HIGH COURT. 

F/rst Civil • ppial No. 626 of 1919. 

May 16,1922. 

Prcier./: —Mr. Justice Abdul Racof aud .. 

Mr. Justice Abdul Qadir. 

HARI CHAND— Plaintiff 
—Appellant 

versus 

JUGAL KISHORE— Defendant 

—Re ^PO"DENT. 

Contract Act (IX of '872), s. 153 (10) — Limitation 
Act (IX of 1908J, Sch. I, Art. 106 —Dissolution of 
partnership—Death of partner—Contract to continue 
partnership— Parda-nashiu woman, disposition of 
property by—Court, duty o} % 

Sectiou 263 (10> of the Contract Act, which 
provides for tbo dissolution of a partnership on tho 
death of a partuor, must be road as qualified by tho 
introductory words “in the absence of any contact to 
the contrary ” [p 7’5, col 2.] 

Raghumull v. Luchmondas , 38 Ind. Cas. 278; 20 C. 
W. N. 708, followed. i 
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HARI CHAND V. JUGAL KI8H0EE. 

'Where parties to a contract agree expressly or 
li)y necessary implication to continue the partnership, 
.-'as if no dissolution hsd taken place, npon the death 
of one of them, a suit for accounts would not be 
barred under Art. »06, Sch, I, to the Limitation Act. 
[p. 725, col, 2.] 

- Maharaj Kishen v. Har Oobind, 27 Ind Cas. 69; 101 
P. E. 19:4; 218 P. L. R. 1915; 209 P. W, R. 1914, fch- 
.. lowed. 

1 * * 

* 

% ft 

A Court when dealing with the dispcsition of a 
•property by a parda-nashin woman ought to be 
satisfied that the transaction was explained to her 
.and she knew what she was doing. ‘ onsequently, a 
deed of relinquishment written by a parda-nashin 
lady, during the course of her illness of which she 
' died and in the house of the person in whose favour 
< it was executed without having had any opportunity 
c of consulting her relatives, is open to g ave suspicion 
and it lies heavily upon the person relying upon the 
deed to show that it was properly obtained and that 

• the lady knew what she was about, [p. 7*4, col. 1.] 

Asftyar Ali v, Delroos Banoo Begum, 3 C. 324; 3 Sar, 
P. C* J, 7*9; 3 Suth. P. C. J, 4*4; 2 Ind. Jur 601: 1 
Ind. Dec, ‘ n. s ) 794 i P. C.) and Behari Lai v Habiba 
Bibi, 'S A. 267; A, W. N. *1686; 91; 5 Ind Dec. in. s ) 
58, followed. 

% * 

A » * 

, First appeal against the deoree of the 
m Senior Subordinate Judge, Delhi, dated 23rd 
Desember, 1918. 

Mr. Shamair Ohand, for the Appellant. 

• ? , Lala Moti Sagar , R. S., for the Respondent. 

j JUDGMENT.—A firm under the name of 
, Jugal Kisbore Muteaddi Lai was started at 
Delhi some twenty years before the suit, which 
has led to this appeal, and Jugal Kit-hore 
and Mntsaddi Lai were the only two partners 
. in it. The latter died on the 20th April 
i HQ*, leaving behind him his widow, Musam • 
mat Tohfa, his brother, Hari Chand, and bis 
father, Ram Dayal. An aoocunt purporting 
to relate to Muteaddi Lai was prepared up to 
v the 14th June 15:08. 

The tramliteration of it appears in the 
printed record at pages 5 to 14, The trans¬ 
literation of a chitha, or balanfie-sheet, also 
prepared on that date, is given at pages 14 
to 17 of the same record. Muaammat Tohfa 
died in Deo6mb»r 19.7, arid Hari Chand, the 
brother ot Muteaddi Lai, deceased, brought a 
.suit against Jugal Kisbore naying tbat the 
partnership between Jugal Kirhore and Mufc- 
eaddi Lai may be deemed as dissolved or be 
dissolved aDd tbe acoooms a:j^ted. This 
ffcim iB based on the allegaiiou that the death 

t. 
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of Muteaddi Lai in 1908 did not put an end 
to the partnership which was eontinuad by 
the widow es representative of her deceased 
husband, under the same name on the same 
terms as before. Tbe defendant pleaded 
that the old partnership bad'terminated 
on the death of Muteaddi Lai; that it-.nad 
not b 3 en sontinued by \Muiammat Tohfa, 
who had been paid what was due to her 
husband, and that, therefore, there were 
no atcounts to be rendered nor yt as any sqm 
due to tbe deeeased. It was further pleaded 
tbat Muiammat Tohfa had executed a deed 
of relinquishment in favour of the defend¬ 
ant and also that the suit was barred by time. 

• ft 

The following were the only two iisqea 
framed:— v ^ 

1, Whether the partnership business of 
Jugal Kisbore and Muteaddi till was 
oontinued after tbe death of Mntsaddi Lai 
by his widow and defendant? y 

2. Whether after dissolution the sha^e of 
the deceased partner in tbe assets of thejpart* 
nersbip was paid to Musamrat Tohfa, the 
widow ? 

• t \ 

The plaintiff produced, seme evidence on 
issue No. 1, tbe onus of which Jay on him, 
but no attempt was made by defsndant /r to 
produce any evidenoe with regard to issue 
No. 2, the burden of prov'ng whiah had been 
plated on him. It was stated on his behalf, 
however, by bis learned Vakil, that issue 
No. 2, did not arife at tbat stage and did not 
need being dealt witb. ,TJi 9 Trial Ooupt, 
therefore, left istue No. 2 undecided and on 
issue No. 1 it same to a eontlusion against 
the plaintiff and dismissed the suit, hold* 
iDg that the partnership had come .to 
an end in 19 j 8. The plaintiff has coipe 
up in appeal to this Ccurt against the above 
decision through Mr. Shamair Ohand, \vh 9 m 
we have beard at oonsiderable length. 
We have also heard Mr, Moti,. if agar cq 
behalf on tbe respondent. 

J r • •. .1 

The learned Senior Subordinate ijudge in 
deciding tbe case against the pUintiff-appel. 
lanfc has taken into eomideratiou the deed of 
relinquishment, dated the 30th November 
19 7, {.Exhibit D-l), and is of opinion that 
this documeufe is against tbe sreation or 
existence of partnership between the defend- 
ant and Uus'immat Tobfy, The de?eci}&afc 
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evidently relied npon this document 
for two purposes, firstly, that it admits that 
there was no partnership between the defend¬ 
ant and, the widow of Mnt*addi Lai, deceas¬ 
ed, and, secondly , that whatever, money was 
dne to Muteaddi Lai had been paid to his 
widow. We refrain to say anything about 
this deed, so far as it refers to the last 
mentioned point, because the Court below 
has left the point undetermined, bat so far 
as the first point is concerned, we think it 
cannot he treated as any reliable evidence 
as to the nonexistence of a partnership 
between Jugal Kishore and Musammat 
Tohfa. No evidence beyond the bare state¬ 
ment of the defendant himself has been 
given in support of this document. It is 
admittedly executed by a parda^nashin 
lady, who was, at the time of executing it 
suffering from illness, of which she died a 
few weeks after the deed w*s registered. 
She was at the time in the house of the 
defendant at Delhi and does not seem to have 
had any opportunity of consulting any of 
her relatives or the relatives of herdeieased 
husband. It reed hardly he pointed out that 
a deed obtained from a parda-naihin lady 
under such tircumstances is open to grave 
enspioions, and it lies heavily on the person 
relying on the deed to show that it was 
•properly obtained and that the lady under¬ 
stood what she was about. As observed 
by their Lordships of the Privy Council in 
Ashgar Aliy , Deboos Banoo Begum (l) “a 
Court, when dealing with the disposition 
of her property by a parda woman, ought 
to he satisfied that the transaction was 
explained to her, apd that she knew what she 
was doing.” Similar views were expressed 
in Behari Lai v Bobiba Hbi l2i on this 
question. The remarks made by Mr. Justice 
Mabmood, in the Allahabad judgment, show 
that porda nothin women should be placed 
on a footing fomewbat similar to that of 
persons non compotes mentis. He quotes from 
Story’s work on Equity Jurisprudence, where 
the principle is laid down that, wherever, 
from the nature of the transaction, there 
is not evidence of entiie good faith, or 
the contract or other act is not teen to be 

(1) a c. 82-1; d bill. K C. j. 749: 3 Suth. P. C. J. 
•AAA; 2 I mi. Jui, 6ul; l Ind Dec. (N» s,) 791 (P. C.J. 

(3, $ A. 267; A. W. N. (I860. 91j 5 Ind. Dec- u\. e.) 
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just in itself, or for the berefifc of these 
persons, Courts of Equity will set it aside, 
or make it sufrervient to their just rights 
and interests.” Fcllowing the rulings quoted 
above, we hold that, considering the tirenm- 
starses under which Musammat Tohfa was 
made to execute the deed of relinquishment, 
Exhibit D 1, no reliance can be placed on 
the recital in that deed that no partnership 
ever existed between her and the defendant 
We might add that there are intrinsic indica¬ 
tions in the deed of the anxiety of the de¬ 
fendant by means of that deed to get over the 
circumstances which show the continuance of 
the old partnership relations between himself 
and the family of the deceased partner, 'It 
is rightly argued by Mr. Sbamair Ohand that 
if such relations did not exist, there is hardly 
any reasonable explanation of tha attempt 
made by the defendant to get a deed of relin¬ 
quishment from the widow more than nine 
years after the death of her husband and 
shortly before her owd death. 

Coming now to the chitka, Exhibit D 2, and 
the accounts printed at page 5 of the printed 
record, we find that they have a more than 
ordinary significance in favour of the case set 
up by the plaintiff. Toe one purpose for 
which they were relied on in the Court below, 
on behalf of the plaintiff was, that it was 
shown by means of these accounts that the 
partnership was continued, at any rate, up to 
the 14th June 19CH, when thege accounts were 
prepared and from that the plaintiff ought to 
rai*-e a presumption, under section 109 of the 
Evidence Act, that the partnership which 
continued at least for some w e. ks after *the 
death of Mufs-iddi Lai must have continued 
after that. Tbe 1 arced Senior Subordinate 
Judge considered this circumstance standing 
by itself as iu-uffiaient for the purpose 'of 
raising soch a presumption. We think there 
is more in this circumstance tbaD has been 
reiogm'sed by the Court below and an in¬ 
ference of the nature which the plaintiff 
wishes to be drawn from it can legitimately 
be drawn. But that is not all. The accounts, 
having been thus re smarted, continued for 
years and tousammat Tohfa in all tbe time 
beiDg credited and debited with certain 
items. It is noteworthy that there is an item 
of cash payment on the credit side at page 
5 which bears date corresponding to the 
12th Jai uaiy 1 10. Tois is a comparatively 
small item, but there is no explanation 
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forthcoming of its being there about two years 
after the death of' Mntsaddi Lvl t unless it 
means that the widow was continuing to 
make 1 eertain payments to the firm when* 
ever she liked and to rrorive payments. It is 
remarkable that there are numerous entries 
as to articles of jewellery reoeived by her 


i i 


that there is. nothing against-Mild*?* Malk * 
evidence which- should be believed* . ThiV: 
witness states that, when Mutsaddi'Lil died, 
his widow susleaded him in the partnership; 
business with the defendant and that Ram* 
Dyal sent the plaintiff to work afctheshop., 
He also adds that-the widow : livedr :with., 


from the ehon from time to time and the- 
expenses of gold and silver used in making 
those articles, as well as the tost of getting 
them made, are debited to her assount. • 
Now, it is highly improbable that a widow 
would be taking so many artisles of jewellery 
from time to time for her own use, while it 
is not unlikely that as the business of the 
firm was that of a sarraf and as her deceived 
husband was dealing in buying and selling 
artisles of jewellery, she may have been 
helping the firm by doing some business of 
that kind herself. It is also in evidence that 
she used to live at Delhi, off and on, with 
the defendant. Admittedly, she is not related 
to the defendant in any way and, therefore, 
the likelihood is that her frequent 
visits to Delhi and to the house of 
the defendant, were because she wanted to 
take some interest in the partnership busi¬ 
ness. Added to this is the fact that the 
plaintiff Hari Ohand was taken by the firm 
as a Munim soon after the death of his 
brother and aontinued to work in the shop 
in..that aapaaity for about seven years. 
Hftri Chand explains that this provision 
was made in order to enable him to wafcth 
the interests of bis deceased brother, whose 
partnership was aontinuing through his 
widow, and we thmk that this is a statement 
whiah is believable and is fully borne out 
by all the .eireumslanaes of the ease. The 
plaintiff produced four witnesses in support 
of his allegations. Their evideoae has cot 
been relied upon by the learned Senior Sub¬ 
ordinate Judge, who dismissed it in one word 
by sailing it worthless. 

It is urged by the learned Oonrisel for 
the appellant that the Court below erred in 
brushing aside the whole cf the oral 6videuoe 
in sash a summary way. He draws atten¬ 
tion particularly to the statement of Niadar 
Mai (P. W. No. 1). He admits that Urnrao 
SiDgh (P. W. No. 3) does not say anything 
to the point and that ii o statement of 
Bulaki Das (P. W. No, 2) may be eliminat- 
ed from conrideratior, a.- he had tome enmity 
with the defendant. He adds, however, 


Jagal Kishora and used .also to visit;Shah-./ 
dara. Now, this witness is a man. who ia 
in the same line of basinets.as Jugal Kishore, 
and states that be had had dealings with the. ■ 
firm and is, therefore, in a position to know 
something about that firm. There ie > no-;• 
thing to impeash his credit and we see no > 
reason for disbelieving him. There is fchua.: 
the statement of Hari Chand on oath thafr.i 
the widow remained a . partner and he 
sontinued to work for her and that the f 
sum of Rs. 3,311-11.0 due from the shop to 
Mnhsaddi Lai remaiaed in the shop aa a 
share of the widow. Along with the state-, 
ment of Niadar Mai, and the •iroamatanoes 
above referred to, the evidence. of Hari 
Ohand is sufficient to prove that the 
partnership was continued either by 
virtue of a previous understanding that it 
should not be terminated hy the death 
of one of the partners, or by reason of 
mutual agreement between the parties, on 
Mufcsaddi Lal*s death. Iuthis osnueotion Mr* 
Shamair Ohand refers us to a deoision of; 
the Calcutta High Court published as 
Raghumull v Luchmondat (3), where it has 
been held, inter alia, that section 253, clause 
(10), of the Indian Contrast Aft whioh pro-; 
vides for the dissolution of a partnership on; 
the death of a partner, mnst be read as 
qualified by the introductory words ‘in the 
absence of any contrast to the contrary.” 
He also refers to certain remarks made in 
Maharaj Kishen v. Rati Qobini (4), explain* 
iDg the principle underlying section 253 (10) 
of the Indian Contract Act and holdiog,that 
where the parties to a contract agree expressly 
or by nef09sary implication to sontinue the 
partnership, as if no dissolution had taken 
place upon the death of one of them the 
suit would not be barred under Art. 100 
of the Limitation Act. He qaotes another 
ruling of the Calcutta High Court, pub- 


(3) -'6 Ind Cue. 27*; 20 C. W. N. 708. 

(4) J7 im!. Cas. 6 ; .01 P. R, 1914: 218 P. L. R 
1916; 2<JJ i\ W. U. 19H 
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lisha 3 as Gokul Krithna Dat v, Shcuhi Mukhi 
Dtoi (5), where a partnership was comraencad 
in 1843 between the husband of the 
plaintiff and the * defendants and where 
tinea 1887, when the husband died, the 
business had been conducted on theassurop* 
i ion that the plaintiff w&b a partner. It 
waft held that the original partnership 
mfcst-be presumed to have been continued 
by oommon eonBent, and the founders of 
the partnership must have agreed that it 
was not to be dissolved by the death of 
any of the parties. -This case is very 
much similar to the one before up, though 
some of the features of the Calcutta Oise 
are not to be found in it. 

• Mri Moti Sagarin replying to the above 
arguments says that the chitha must be 
taken to indicate nothing more than a 
settlement of the previous account and 
that; -eubsfquent accounts between Juvsl 
Eiehore and tbe widow cannot neoetsarily 
be < regarded as an indication of the 
continuance of a partnership and must be 
taken to he only an open ard torrent 
account kept by Jug*l Kishore with the 
widow of his late partner, out of regard 
fOr the latter. Be also lays stress on tbe 
fact that no balance sheets have been 
prepared after 1908, ‘in spite of the fact 
that Hari Cband himself was keeping the 
accounts for a long time, nor have any 
profits been credited to Musammat Tohfa. 
The- Erst point raised by him as to the 
nature of these accounts has already been 
dealt with. With regard to the eccond 
point it is enough to say that as tbe 
widow wbs not capable of goiDg into tbe 
accounts herself and as payments of money 
were beirg made to ber from time to time 
no inference against her cbd be drawn from 
balances' not baviDg been struck at various 
intervals* Hari Chand too, Ifchough quietly 
watching ber interests, could not ineibt 
on the striking of any balances, because be 
was getting a pay from Jugal Kishore 
as his Mnnim and thus had a position 
subordinate to him, As far as the third 
poipt relating to the profits is concerned, 
it: is shown by the statement of Hari 
Chand that profits were being credited in 


the name of *he firm, and as even in tbe 
lifetime of Mntsaddi Lai the profit bad 
sometimes been credited to him and some* 
times to the firm, there was nothing very 
extraordinary in the procedure adopted. 
since 1908 The fast remains that* the 
firm has continued under the old name.&U 
this time and that Jugal Kishore.. was 
anxious that it should do so. - The evidenoa 
produced by the plaintiff, oral, documentary 
and circumstantial, is much more convincing 
than what Mr. M >ti Savar ha=> said about 
certain c'raumstantial inferences to be 
drawn from the accouots We have no 
hesitation in finding, therefore, that tbe 
partnership in this ca°e continued till the 
death of Mutsnddi Lai’s widow. Tbe 
plaintiff is entitled to have the accounts 
of tbe partnership gone into and adjusted. 

We, therefore, accept this apreal and 
direst the Court below to give tff-ict to the 
above fioding by passing a preliminary 
decree in favour of tbe plaintiff that he is 
entitled, as a representative • of. Mu f saddi 
Lai, to a rendition of the partnership 
aocoants After passing that prtlirainary 
decree the Court will go into the aciounts 
and come to a conclusion as tn what is 
doe altogether by Jugal Kishore ; on the 
barn's that the partnership continued till 
1917. It will also have to find wbat sum, 
if any, hae been paid by Jugal Kishore to 
the widow of Mn'saddi Lai between • i-08 
and 1917. Tbe decree of the Court below 
is set aside and this case is remanded 
under 0. XLI, r 23, Civil Procedure Code,, 
to tbe Court below for a decision according 
to law. 

H. k. Decree tet aiide. 
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f Amih, from Order No. 302 of 1920. 

February 16.1922. 

• JPreaent: —Mr. Justice Greaves and 
• Mr. Juatite Gbose. 

RAM RAT AN OHOWDHURY— Judgment- 

debtor—Appellant 

; • l versus 

V UPBNDRA 0H4NDRA DAS and 
another—Decree-Holder—Respondents. 

Limitation (Act IX of IflOgj, Sch. I, Art. 182— 
Execution of decree-incompetent appeal by judgment - 
debtor—Limitation, running of, whether suspended. 

The running of limitation against a decree.holder 
is not suspended by reason of an inoompetent appeal 
by the judgment.debtor, such as an appeal against 
an order dismissing big application for review against 
the deoree. 


TU8tI 0, ZiXNAB. 




* • 


• * . 


Court said that no appeal lay agkinstsaoh i 
an order. Now, the learned Judge' 1 it* fcbw‘ 
Court below has held that’limitation did . 
not begin to run until 28th May 1917*' 
He is ilearly in error with^xegard to this. 
Assuming that limitation didunotvoommenoe 
to run until after the 24th June^l915, 
clearly limitation began to rnn after? that 
date, as the appeal against the dismissal of.. 
the review applitation was incompetent.: 

In the result, the appeal succeeds -and we •: 
hold that the execution is barred by reason 
of limitation. . u-, : . • •• 

The appellant is entitled to his eosts ia v 
this Court, hearing fee two gold mohurn^ 


N. H. 


/.A 


j . 
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Appeal accepted. 
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Appeal against an order of the Subordi¬ 
nate Judge, Second Court, Chittagong, 
dated the 6th of July 1920, 

FACTS appear from the judgment. 

Baba Narendra Kumar Das, for the Appel¬ 
lant.—-The application for execution is ilearly 

limitation. See Art. 1*2, elause 
Limitation Ait. No appeal lay 
against the dismissal,of the review applitation 
and the Court below is dearly wrong in 
deducting the period ocenpied by the 
UMompetent appeal in ealiul&ting the period 
of limitation. 

Babu Chander 8e l hur Fen, for the Re* 
spondenfcs,—Rightly or wrongly an appeal 
was filed against the dismissal of the 
review application. Consequently, Art. 182, 
tlause (2) of the Limitation Act applied 
and 'the - application for execution was in 
time. 

tBabu Narendra Kumar Dat , was not 
called upon to reply. 

■ JUPGMENT.—This is an appeal by the 
judgment debtor against an order in an 
execution-case. It is argued before us on 
behalf of the appellant that the exeoution 
iB.barred. The original decree was obtained 
on the 1st Jnne 1914 and the applitation 
for execution was made on the 17th December 
^ ft - Appears that against the 

original .deeree an applitation for review 
waa filed on the 24th Jane 1914 and was 
®ot dismissed until 24th June 1915. 
Against' the order of dismissal an appeal 
was preferred to this Court, whiah was 
dismissed on the 2dth May 1917. The 
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LAHORE HIGH COURT. •• ■' : 
Second Civil Appeal No. 2604.of*1*2L; .. 

May l 7 , 1922; .jj 
Fresenii —Mr# Jastica Martineaa. at 
YUSAF— Defendant—Appellant - 


tersut • ; , 

Muaammat Z AIN AB— Plaietiff— * 

RrSPONDBNT. 

Majority Act (IX of 1875,1, s. 2 —Muhammadan Law 
—Guardian for marriage—Majority. .• ? ‘ 

The age of majority of a Muhammadan guardian,^ 
■o far as hia oapaoity for giving a. person iu. 
marriage ia ooncerned, ia to be determined by the- 
Muhammadan Law, and such age nnder .that,,law 
is fifteen yeara. [p. 7-47, ool. 1 ] 

. j ) M • 

• • - • W -i . 


ft 

Seoond appeal from the detree of the 
Distrift Judge, Jullundur, dated th$ 3rd 
November • 921, reversing that of the Mhnqif,, 
First Class, Jullundur, dated the 22nd Aixigust 
1921. 


* . 


ih 


■ 

Mr. Badt'ud Din Qureshi, for the Appellant. 
Khan Amir-ud-Din, for the Respondent, 


'<Jk f * 


ORDER.—The plaintiff sued for a detlara- : 
tion that she was not the lawful wife of 
the defendant. She denied that any mar¬ 
riage had taken place between her and the 
plaintiff, and s^id r.h&t * even ‘ if - it did it 
was invvl'J bsoms she was ,a minor at 
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th& time-of the marriage, whiih » had not 
been; contracted by - her lawful guardian. 
The *defendant pleaded) that he had married 
thA plaintiff fob the 16th March Ivl5, 
and rflhafe the,*plaintiff- had been given in 
marriage? by, her brother, Bora, who was 
her,, lawful, guardian, and .that he,;? the 
d*le$datiti. -had cohabited with the plaint 
ift The-first»Oonrt dismirsed the suit, finding 
that the plaiotiff had been lawfully married 
la* thdi- defendant, that she had cohabited 
wilh',;bim for three years, and that she 
had, therefore, lost her right to repudiate the 
marriage. 

The District, Judge cn appeal found 
that it was not proved that Bara was of 
age when .he - gave his sister in marriage 
to the plaintiff, the evidence on tha point 
being unreliable and one of the defendants 
witnesses having stated, that Bara was only 
15 year6 old at ths tims of the marriage. 
The learned District Judge, therefore, held 
that the marriage wbs invalid and gave 
the plaintiff a deoree. The defendant has 
come to this Court in second appeal. 

The learced District Judge in finding that 
Bure wii^ not - proved to have been of age 
at the time of the ( marriage evidantly 
meant that he, was not* proved to have 
attained, the , age of 18 at that time, being 
under the impression that the age of majority 
for a Muhammadan, giving a minor in 
marriage was 18 under the Indian Majority 
Act -IX of *1875.’ But section 2 of that Act 
provides that nothing in the Act shall affect 
thft..capacity, of any person to act in the 
matter of marriage, to that the age- of- 
majority ofr Bara, so far as his capacity 
for giving the plaintiff * in marriage is 
concerned, is to bo determined fcy the 
Muhammadan Law, and. the age of majority 
under that law would be 15. Whether or 
not, Bara had attained- the age of 18 at 
the t me of the marriage, there seems no doubt 
on the evidence that he wss ever the 
age of 15 and was, therefore, competent to 
give his lister in marriage* 

It is argued for the respondent that she 
was i mi jUtis at tbe time of the marriage 
and. that, . therefore, her consent w-s neces 
i&ry and.there-, should have been no guardian 
aoting for, her, but .this argument is opposed 
to the. plaintifi’a own case, which was that 
if the marriage, took place, at all she was 

a minor at the time,and the,marriage was 


[waa 

not effected through 1 her - lawful' guardian. 
I hold! therefore, that ths-' marriage*< was» 
valid. 

The - question whether the • plaintiff* can 
exercise her option ofpabirfcy or has lost 
her right has not ' been deteim ned- 
by the lower Appellate Court and I, there¬ 
fore, remand tbe oase• 13* that Court under 
0. XLI, r. 25/ Jivii Prceadare Code, for a 
finding on this point. 

2. k. Cass remanded,{ 


NAGPUR JUDICIAL COMMISSIONER'S 1 

COURT. 

Second Civil Appeal No; 230 B of 192T. 1 

July 2!, 1922, 

Preset* :—Mr. Prldeaux, A, ,T, 0. 

JABARKHAN AND OlHlRI PLilATIIJI*— 
Deoaki Holuers — APPElLA-NTS 

term 

RAHIM KHAN—Defendant—Jodoment. 

De tor—Respondents 

Limitation Act (IX of 1908^, Sch. I, Art. 182 -f2>-^ • 
“Appeal," meaning oj—Appeal against order dismiss* 
ing application to set aside ex parte decree whether- 1 > 
included 

The words “where there has been an appeal^ in 
clause 2) of the Art *2 of : the . 8eoood'Sohedul? ;* 
to the limitation Act mean an appeal. from.-.the 
ceoree or order sought to be executed, and do not, 
include an appeal from an order dismissing vaiv.S 
application to set aside an ex parte deoree. {p; 729^* 
col. :.] ^ 

Sheo Prasad v. Anrudh 8ingh, 2 A. 273; 4 Ind. Jur. . 
8f4; Ind. Deo n s.) 75-0, Jivaji v. Ramchahdrai' 

16 R IV :H Ind. Deo ns* 665 and BailcantaWatk" 
Mittra v. Aughore Nath Bose , 21 G.- a(tf ; Iu Ind; iDeiKtt 
(N. 8 Hh'S t followed, , , 

Lutful Huq v. Supibhudin Pattuck, 8 0. 24$;*.W ; 
C. L. R. 14-^ifl Ind, Jar, 357; 4 Ind Deo. (N, *,);168" ' 
not approved. : " 

• * * • 

Appeal from the judgaaeci-of the Df^'riol^ 
Jpjd^N, , Atol:, du e il e > h i *19^ 

iu,C»vil Apueal^No, 4 of i92l,: 
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JALAL DIN V, MATflUBlvr, 

Mr. A. V. Khars, -for tbe Appellants. 
p . M».Y t Sharetf, tor the Respondents, 

. JUDGMENT.—A suit instituted for 
rqaseeflion of field Survey No. 20 of Mourn 
Mndbapor was instituted on the 9tb Apiil 
1012 and dismissed on the 7th May the 
following year. Ori appeal the dismissal 
was set aside, and after re*trial an ex parte 
desree for possession in favour of the 
plaintiffs was passed on . tbe 25th Marsh 

The defendant applied to get the ex parte 
detree let aside and after two Courts had 
in.-fnrn detlined to entertain the application 
the Appellate Court on the 4th May 1917 
directedrone of them to do so. The defend- 
ant-failed to appear in that Court and the 
application for setting aside tbe ex parte 
desree was dismissed on the 20th July 1917. 

Tbe deoree hclders attempted on the 20th 
Jnne.1920' to exesute their desree of the 
25ih March 1916, and the First Court enter¬ 
tained the application. On appeal the 
lower Appellate Court dismissed the 
•PpHsation .for execution as being made 
more than three years from the dve of 
desree, holding that the time taken by the 
defendant in prosecuting bis application for 
setting aside the ex parte decree could not 
3 deducted nor could limitation be said 
to. commence from the date the appli 

defendant was dismissed 
in 1917. The decree holders appeal. The 
application falls under Art. 182 of 
i. ® imitation Act, sob-section 1 which read*: 

TV, ree .* earB f rom tbe date of the decree.” 

ere is no force in the respondent’s con¬ 
tention that olacss (2) of the ArtieU applies 
or olaose (2) cannot apply onless there has 
eon an appeal, and when thn Court refu c ea 
O' ®ot. aside an ex paite decree and an appeal 
Against etch order is dismissed, time for 
executing the original decree is not eularged 
on er clause (2). The words “where there 
he a bean an appeal” of olaose (2) of the 
rticle.contemplate and mean an appeal 
rpmjthe decree or erder i-ought to be 
ixecntcd and do not include an appeal from 
in order, dismissing an application to set 
an s* porfc decree. Tbe appeal made 

cy e defei da? t in tbe present c *se w «s 
4Q appeal not from the decree butf.rrntha 
orders ° the two Cocrts deciin ng to tn tr- 

” lD 18 ft PPli3»tion to set the de«i§§ aside, 


729 


The efforts of the defendant to set aaida 
the plaintiffa’ decree cannot. have the effect 
of extending the period of limitation which 
the law allows the plaintiffs Skeo Prasad- 
v. Anrudh Singh (1), Jivaji v, Bamchandra 
(2) and Baikanta Nath Mittra v.' Aughbte 
Nath Bom (3). The contrary View taksh 
in Luiful Huq v, Sumbhudin Pdttuc'c (4);. 
can no longer be accepted as good law. 

The result is that this second appeal 
fails and is dismissed with costs. 

G. B, d. Appeal dismissed. 

(1) 2 A. 273; 4 Ind, Jur. 301; 1 Ind. Dec. (n. a.) 
730. 

(2) 16 B. 123, 8 Ind. Dec. (n. a.) 558, 

(3) 21 C. 387; JO Ind Dec. (x.s.) 888. • 

14> 8 C. 248; iO C. L. R. 143, 6 Ind. Jur. 857- 4 
Ind. Dec. (n. a.) 158. 



LAHORE HIGH COURT. 

Second Civil Appeal No. 882 of 1919 

April 18. 1922. 

f resent:—- Mr. Justice LeRossignol and 
Mr. Ju9tioe Harrison. 

JALaL DIN— Plaintiff—Appellant 

venue 

NATHU RAM and ANoraEK—-D efendant_ 

Respondent. 

Punjab Prs+mption Act (I of 1913;, s. 6 —Punjab 
Pre-emption Act (II of 1905;, «. 7-Punjab General 
Clauses Act (I of i8Wfi;, «. 22 -Notification under 
repealed Act whether cancelled by repealing Act. 

A notification made under section 7 of the Puniah 
Pre-emption Act of 1906, excluding an area from' 
the scopo of the Act, is not automatically cancelled 
by aeotion fl of the Punjab Pre-emption Act of 
Jyi , and continues in force by rirfcuo of seotidn 
24. of the Punjab General Clauses Act until' auclr • 
time as Government sees fit to cancel it.' 

Second appeal from a decree of. the 
Dibit ct Judge, Lahore, dated the 30th 
January 19)9, affiiming that of the Mubsif 
Font.Class, C/huniSD, District Lahore, datad 
the 13tb June 1918. 

Di wan Mehr Ohaml, for the Appellant*, 

Mr. Knnw r Namn , for the Re p ndent 

JUDGMENT.—-The only point in this 
ca.-e js w.' e her a notification made under 
section 7 of the Pre-emption Act of 1903 
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excluding an area from the Biope of the 
Act, is still in force or was automatically 
cancelled by section 6 of the Preemption 
Act of 1913. The question is answered 
by section 22 of the Punjab General Clauses 
Act which lays down that any order, 
fcheme, rule, form or by« law issued under 
the repealed Act and not inconsistent with 
the new continues in force until it is super¬ 
seded by aDy fresh order, scheme, etc. 

Counsel contends that this section does 
not oover notifications because the word is 
not used. A notification is only the method 
adopted for communioafciDg orders, ru'.e*, 
etc. to the general pubi c. No inaousist- 
enoy has beeD shown with the provisions of 
the new Act and, therefore, it is slear that 
the order stands until such time as Govern¬ 
ment sees fit lo cancel it. The appeal is 

dismissed with costs. 

z< Appeal dismissed. 


r * 


- CALCUTTA HIGH COURT. 
Reference No. 10 of 1921. 

February 28, 1922. 

Tresent :—Mr. Justice Newbould and 
Mr. Justice Panton. 

SARBO MUSSALMANI— Plaintiff 

versus 

SAFAR MANDAL andothsrs—Defendants. 

Court ■ Fees Act (VII •/ 1870), Sch. 11, Art. 6- 
Security bwd by claimant in claim Case-Stamp duty 

payable . , • ‘ 

A. security-boud giron bj a claimant in a claim 
cm© agreeing to be liable for a certain sum of 
money in case ho failed to produce the property 
attached, should bear a Court-fee stamp of eight 
annas under Art. 6, Sch. II, of the Court Fees Act. 

R«/erence under Stamp Act, 1899, In re, ‘JO Ind. Lae. . 
776: 37 M. 17; 24 M. L. J. 637, followed. 

•Reference under 0. XuVf, r. 1 of the 
Code of Civil Procedure, made by the Mansif, 
Meherpnr, forwarded to this Ccurfc by the 
District Judge of Nadia, with his letter No. 

2259 XV-23. dated the 8bh September 1921. 
FACTS appear from the judgment. 

Baba Dtoarkanath Qha\arbarty % Senior 
Government Pleader, for the Government.— 
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The matter in issue is this. In a claim caae 
the claimant Sled a security*bond which was 
engrossed on a non-judicial stamp paper of 
2-annas, The question referred to if whe¬ 
ther that stamp is sufficient or Art. 6, Sche¬ 
dule II of the Court-Fees Act would govern 
the case. I submit Art. 6 Schedule It cf the 
Court Fees Act would apply inasmuch as 
the security bond was executed in pursuance 
of an order of the Court. Refers to Refetence 
under Stamp Act, 1899, In re (1). 

No one appeared in opposition to tb0 
Reference. 

JUDGMENT—This is a referenca under 
O. XLYI, r. I of the Codecf Civil Procedure 
made by the Munsif of Meherpur and 
forwarded by the District Judge of Nadia. 

Iu a certain claim case the claimant 
filed a seourity-bond exesuted by one Tad 
Ali Ahmed who agreed to be liable for Re t 10 
in case be failed to produce certain attached 
goats. The question referred is, whether 
this bond had been rightly engrossed on a 

non-judicial stamp paper of 2 annas, or, 
whether it is governed ’by Art. 6, Sche¬ 
dule II of the Court Fees Ast in which 
case it would be liable to bs stamped with 
Court-fee stamp of 8-annas. Art. 15 of the 
First Schedule to the Indian Stamp Act gives 
the stamp duty payable on bonds not being 
otherwise provided for by tHe Court Fees Ast. 
Art. 6 of Sohedale II of the Oc-urt Fries 
Act applies to instrument of obligation 
given in pursuance of an order made by a 
Court under any section of the Code of 
Civil Procedure, 1908. The same point arose 
in a reference made under section 60 of the . 
Indian Stamp Act to the Madras High, 
Court reported as Reference under '* Stamp ^ 
Act , 1899, In re (1) and it was there held 7 
that a bond cf this kind may be said to' j 
be given in pursuance of an order made' 
by a Oonrfc under a section of the Civil j 
Procedure Code, and it was held that the j 
proper s*amp was 8 annas stamp under the j 
Coart Fees Act. We are in agreement with I 
this conclusion and we accordingly answer 
the question referred by saying that the! 
deed in question is govorned by Art. 6 
Schedule II of tha CoarS Faes Act and 1 that' 
the proper stamp is 8-annas Court*fee staolp. 

W. c. *. Order accordingly, 

(1) 20 Iml. Cas. 775i 37 M 17; 24 M.> J. 687. • * 
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SUNDER v . BHIaMAN. 

LAHORE HIGH > COURT. 

Second Civil Appb'.l No. 1193 op 1919. 

May 20, 1922. • 

Present :—Mr. Ju3ti«e Abdnl Raoof and 
Mr. Jastros Abdul Qalir. 

SUNDER —Plaintiff—Appellant 

• A f \ r • • . • 

r (rsus 

SHI AM AN AND OTHERS—DlPENDAKT^— 

ResPO*DCNT3. 

Limitation Act (IX of 1P0^, 8ch. I, Arts. 44, 144 
y—Hindu Law—Alienation by co-parcener of minor • 
co‘parcener’s share—Suit by minor to recover possession 
—Limitation. 

' 1 L 

k Suit by a co.parcener in a Hindu joint family 
totrecover . possession of his share of the property 
alienated during the plaintiff’s minority by another 
co-parcener who purported to act as, but was not 
in fact, the guardian of the plaintiff is governed 
by 1 *Art. 144 and not by Art. 44 of Schedule I to 
the Limitation A ct. 

Mata Din v. Ahmad Ali, 13 Ind. Cas. $76; 34 A. 213; 

16 0. W. N. 339; 11 M. L. T. 146; (1912) M. W. N. 
183; 9 A. L. J. 216; 16 C. L. J. 270; 14 Bom L. R. 
192; 15 0. C. 49; 23 M. L. J. 6; 39 I. A. 49 PC), 
Kalyan Singh v. Pitombar Singh t 27 Ind Cas. 687; 13 
A. L. J. 94, Asaram v. Ratansingh, 32 Ind. Cas. 
242j 12 N. L. R. 12, relied upon. 

Seiond appeal from a desree of the 
District Judge, Hoshiarpar, dated the 7th 
February 1919, varying that of the Subordi¬ 
nate Judge, Second Class, Hoshiarpar, dated 
the l4fch August 1918, end d smissing the 
plaintiffs olaim with costB throughout. 

Lala Eamanand , fcr the Appellant. 

Diwan kehr OhanJ, for Milkbi Ram s^d 
Monshi Rim, Respondents. 

JODGMENT.—Fro m the pedigree^able 
Riven at page 8 of the paper-bok it 

*oald appear that odo Nikki had five 
Bone, one of whom being Gindh ; , who had 
sons, namely Gmga Ram, defendant 
■J 0, 1 in this ease, and Sander, the plaintiff. 
Another eon of Nikka mined Dalipa left a 
B ^ n Udho. Ganga Ram, defendant No. 1, 
mortgaged 2C9 hanils 4^ marlas of land 
Rs, 590' to Shyama aod Giana on the 
19th Marsh 1907. He took Rs. 330 as an 
additional sharge on the land and effected an¬ 
other mortgage on the l tb Dasember 
J9 j 7, Later on, od the 3rd Septembar 1909 
oe fold 757 kanalt. 8j marl s of land fir 
R*. 937-8 9 to Ram Ditta and Muushi, 
defendants Nos. 2 and 3. Udbo, tha sou3in 
plaintiff and defendant No. 1, is said 
have died some four years before the 
•tut. •. Sunder, the plaintiff, preferred this 


?3t 

•lairn for possession on tbe ground that his 
share in the land was one-fourth and that his 
brother Ganga Ram had no authority tO v 
mortgage and then sell his share in the, 
land as the s\le was not for his bene6t. ; 
Both in the mortgage-deeds and the sale* 
deeds- above referred to Ganga Rani ,de-’ 
scribed bimBelf as the de facto guardian 
of the plaintiff. His Pleader, Lala Gurdts ■ 
Run, however, made a statement in -Court 
on the 4^h May 1918 denying the guardian¬ 
ship of Ganga Ram. Defendants Nos. 4 and 
5, the mortgagees, pleaded that the mort¬ 
gage in their favour was for consideration 
and neiessity and the plaintiff was bound . 
by it for the period of 12 years fixed in 
tbe mortgage deeds. Defendants Nos. 2 
and 3 pleaded that the suit was barred by • 
lime as the plaintiff was of- the age of 24 
years at tbe date of tbe suit and that the sale 
was for the benefit of the plaintiff minor.,, 
A plea of misjoiuder was also put forward 
on the ground that a joint suit against 
the mortgagees and the vendees sould not 
be brought. The Trial Court held that the 
suit as far as it related to a previous mort¬ 
gage of 1893, Exbibt D-3, was barred by ; 
time but that it was within limitation 
as regards the rest of tbe alienations. 

It held the plitrtiff to hs bound by the 
mortgage of 1893 but not by the other 
alienations. It accordingly granted a desree, 
holding that the plaintiff was entitled to & (J 
declaration that he was not bound either 
by the sale-deed or tbe mortgage. On 
appeal by the mortgagees and tbe vendees , 
the learnel District Judge held that, inas¬ 
much as the suit was by a ward, who had,, 
attained majorit>y to aeb aside a transfer 
of property by his guardians, it was barred 
by three years limitation under Art. 44 
of the Indian Limitation Act. Hense this 
second appeal. r 

i 

» 

In order to apply the above Artiele 
it was necessary for the learned Distriat 
Judge to have determined the question 
whether Ganga Ram was the guardian 
of the plaintiff. In the plaint it was 
clearly stated that Ganga Ram bad no author¬ 
ity to transfer the share of the plaintiff and 
in the statement of the 4fch May 1918 the 
plaintiffs* Pleader had slearly denied tbe 
fast of Ganga Ram’s guardianship. The 
mere fast that Ganga Ram had destribcd 
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KA6TUBIBAI t\ BiLlRAM, 

hitoaelf at the de facto gcardUu of Mi > 
minor brother could Dot clothe< mai> . 
with the authority of a guardian and- ' 
make Art. 44 applicable to the plaint, 
iffie claim. The following observation 

made by their Lordshipi of the Privy 
Council* in the ease of ftfafa Din v. Ahmad 
Ali (1) places the correctness of 

this proposition beyond any possible 

doubt ;~ 

“ It is urged on behalf of the appellant 
that the elder brothere were de facto guardians . 
of the respondent, and, a§ such, were entitled 
to sell his property, provided that the 
sale was in order to pay Mb debts and 
was, therefore, necassary in his interest. It 
is difficult to see how the situation of an 
unauthorized guardian is bettered by de*.‘ 
Eoribing him as a 'de facto' guardian. He 
may, by his de facto guardianship, assume 
important responsibilities in relation to 
the minor's property, but he cannot thereby • 
clothe himself with legal power to sell 

it.’* 

The plaintiff and Ganga Ram oooupied 
the position of so parceners in a Hindu 
family, of whish Ganga Ram was probably 
the manager, being the elder brother. 
This sircainstance also cjuld not clothe 
him with the character of a de jure or 
de facto guardian. The faot of his being 
the % de facto ’ guardian of the plaintiff canid 
have been proved by evidenie but it was ■ 
admitted by Dewan Mebr Oband, the - 
learned Vakil for the respondents, that no 
attempt bad been made by his clients to 
prove this fact by evidence. 

In the ease of Kalgan Singh v. Pitimbir 
Singh (2) it held tbAt “a suit to set aside 
a sale executed by one member of a joint i 
Hindu family, and for possession of the 
property was governed by Art.- 144 of 
the Limitation Ast and not by Art. 44 

or 91.” . 

In the case of Aaararn v. Hatmnngh 

(4) i it was - held* by the learned Judicial 
Commissioner of Nagpnr that a suit by a 

(1)13 Ind. Caa. 970; 34 A. 213; 16 C. W. N. 338j 11 
M.L. T. 1-16; (1912) Mv W. N. 183; 9 A. L. J. 216; 16 ’ 
(\ L. J. 270; 14 Bom. L. R. 192; 15 0. C. 49; 23 M. L. 

1. 0; 39 I. A. 49 P C ). 

t 2) 27 Ind. CaB. 687; 13 A. L. J. 94. - 

(3) 82 Ind, Caa, 242; 12 N. L. R. 12, 


minor co*parienet on attain!eg majority to 
sat aside an alienation by a ,• managepr. of 
joint family property is governed by Art, 
144 and not by Art; 44 or 91;” 

In the present sage it is, however, >, not 
made slear whether Gang* Rim was tie 
manager of a joint Hindu. family, . but 
th a faot oannot affeet the dociaion of tbe 
Question as the fait remains that. *,it-has 
not been shown that Ganga Ram was *-- 
the guardian of the minor plaintiff, The *' 
principle enunciated io the two sases 
above mentioned is fully applicable to the 
present case. Authorities bearing, on this ) 
question may be multiplied, bat it will 
serve no useful purpose to quo'e and ' 

discuss any more authorities, bacaasS' on f 
the faots of this particular caie ■ we> are: 1 
clearly of opinion that Art. 44 cannot 
apply. We must, therefore, set aside the- 
decision of the lower Appellate Court on * 
this preliminary point and remand. thB easea 

to it under 0, XII; r, 23, Civil Pro* 
cedurp, to be decided on tbe merits accord¬ 
ing to law. Costs will abide • tbe result. 
Court fee paid cn the memorandum . of''*’ 
appeal in this Coart shall be refunded, . 

z. k. Appeal dismissed , * 


NAGPDR JUDICIAL.COMMISSIONER’S.. 

COURT. 

Second Civil Appeal No. 226 of. 1921; f 

February 6, 1922. 

Present-, —Mr. Batten,. J. O, > 
Mueammat KA8TUR* BAI— Plaintiff- 

Appellant 

versus 

B ALIRAM and others—Defend v: tj *- 

RESPONDENT*. 

Notice, constructive—Registration, 

Registration does not operate as constructive* 
notice and a purchaser from an ostensible;owner*. 


Voi. Lxviii] 
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whose title-deeds are themselves complete is not 
bound to search the registration office to see if 
the original owner may not have given a title to 
somebody else,, 

Sukhnandan v. Sadaram , 13 C c P. L. R. 43, relied 
upon. 

Appeal from a decree of the D’striot Judge, 
Hoshangabad, dated the 29tb January 1921, 
in Civil Appeal No. 167 of 1920. 


Mr, B. V, Prodhatt, for the Appellant. 
Mr. F. D. Kale , for the Respondents. 


JUDGMENT. —The lower Courts have 
taken quite a wrong view as to the bnrden 
of proof both on the subject of payment 
of consideration by the plaintiff's husband to 
Baliram and on the question as to whether 
Lachhmi Nafayan, the 4th defendant, was 
a bona fide purchaser entitled to the benefits 
cf eection 41 of the Irausfer of Property 
Act. Undoubtedly, the burden of proving 
want of consideration lay upon Lachhmi 
Naiayan who could not he in a better position 
than his vendor Khemkaran, &Dd Khemk&ran 
could not be in a better position than bis 
vendor Baliram. Baliram in his sale-deed 
admits the receipt of consideration, the 
burden of proof that consideration was not 
paid lay, therefore, on Lachhmi Narayan 
The mete fact that the plaintiff had not 
^taken possession under the sale-deed for a 
period of over 11 years would hardly be 
sufficient to prove that consideration was not 
paid. 


As regards the povisions of section 41, 
Transfer of Property Act, it undoubtedly 
lies on Lachhmi Narayan to plead and prove 
that he took resectable care to ascertain 
that his trarsferee Khemkaran had power 
to make a transfer aid that be bad taken tne 
sale-deed from Khemkaran in good faith 
and for consideration. The obpervatioDs of 
the District Judge on this point are quite 
erroneous. There are numerous ruling 4 ?, 
which are unnccestary to quote, to show 
that it lies on the perton pleading that 
he is a bona fide transferee for value to 
make out his case. But on the facts I have 
seldom ceen a stronger case in favour of 
the person raising this plea, Lamely, L&ehbmi 
Narayan. Admittedly the plaintiff and her 
huaband have never been in possession. 
Admittedly after the sale to tho plaintiff 
the vendor remained in co£session. When 
the vendor eold to Khemkaian, Khemkaran 


was put in possession and was in possession 
for some years and was in possession when 
he sold to Lachhmi Narayan. 'He also held 
& registered sale-deed from the original 
owner of the property, that is to cay, the 
plaintiff’s own vendor. Lachhmi Narayan 
found his vendor holding a title deed and 
in actual possession and he was not put to 
any further inquiry. It is proved he paid 
consideration. It is urged for the appellant 
that if Lachhmi Narayan bad searched the 
records of the Registration Department he 
would have found that there was a 
prior registered deed iD favour of the 
plaintiff who was not in possession. It has 
been held by this Court in Sukhnandan v. 
Sadaram ( 1) that registration does not operate 
as constructive notice and that the purchaser 
from an ostensible owner whose title-deeds 
are themcelves complete is not bound to 
searoh the registration office to* see if the 
original owner may not have given a title to 
somebody elee. 

Though the lower Courts have taken a 
wrong view of the burden of proof, they 
have decided rightly on the facts found. 
The appeal is, therefore, dismissed with 
costs. 

*• *• Appeal dismissed ,. 

(1) 13 0. P. b. R. 43. 
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Present Mr. Justice Scutt-Smith. 

AMIR and oruEKS -Defendants_* 

Appellants 


versus 

NADIR ALI ANDGTdBRS—PuiNTim Awn 

Musamuiat BIWO—Defendant- 

Re aPOND- NTS. 

Xorijagc-Jvbfi.uent invalid sale b'j ,noU rnc * 

Mortgagee, adverse possession by. J « '*' 



* V ► 



INDIAN CASSS. 


dm 


NARATANASAMI FAICKER V. PERIAFAfcY ODAYAR, 

A mortgagee cannot rely upon the twelve years’ 
rule of limitation in support of a plea of advene 
possession . unless he can prove a subsequent 

valid sale. 

• Ariyaputhira Padayachi v. Muthu Kumarasawmy 
Padayachi, 16 Ind Cas, 343; 37 M. 428; 12 M, L. T. 
425; 23 M. L. J. 339; ll«12) M. W. N.854, Indar v. 
Asa Singh, 65 P. R. 1908; 113 P. W. It. 1908; 90 
P. L. R. 1808, relied upon. 

Where one of several mortgagors effects a sate 
of the equity of redemption the mortgagee cannot 
set up the plea of adverse possession as against 
those mortgagors whose shares have been illegally 

Sold. 


i . . 


Seiond appeal from a decree of the Dis¬ 
trict Judge, Rawalpindi, dated the 7th May 
1921 varying that of the Additional Muoeif, 
geeond Glass, Rawalpindi, dated the 3Cth 

.November 1920. 

9 # • | • I 

1 ' Mr. B. V. Qweshi, for the Appellants. 

Mr. Muhammad Hasan , for the Respond* 

, «nte.. 

* *, /»••** ~ • 

JUDGMENT.— In the enifc oat of whiah 
the preseut sefiond appeal arises the plaintiff s 
\ae representatives cf the mortgagors, sued 
to redeem lertaia land from the defendants, 
r the representatives of the original mortgagees. 
The land was jointly mortgaged by Qdra, 
Sheru and Jalal who were equal c:> sharers 
in it. On the 17th May KOI, Hashim son 
of Qaim having previously euioeeded to 
his father’s share, two mutations t:ok 
placa. By one of these Sheru purported to 
redeem the entire mortgage on payment of 
Rs. 185, and by the other he purported to 
Bell the whole land to the same mortgagees 
for a consideration of Re. 254. The lower 
Appellate Court has held that there was 
really only one transaction which was a 
Bale by Sheru of the equity of redemption 
of the land to the mortgagees. It has 
dismissed the plaintiff’s suit for redemption 
bo far as the shares of Jalal and Sheru are 
•onoerned and there is no appeal against 
this part cf the order. It has deoreed the 

olaim for the redemption of Hashim’s share 
only and from this order the defendants have 
filed a second appeal, and it is oontended on 
their behalf by Mr. Kuresbi that on the 
17th May 1901 there was a redemption cf 
the original mortgage and that after the 
redemption there was a sale by Sheru and 
that aftc-r the sale the vendees’ pois:ssioo 
„ aa advtrce to Hashim, and that,.therefore, 
‘ fb© pretent suit is barred by time. 


Id my opinion the learned District Judge 
has rightly held that in 1901 there was only 
one transaction, namely, the sale of the 
equi’y of rrde'no r ion. In ai«ordaoC9 with 
the ruleB of the Revenue D?partmeot' there 
had to be two mutations, one ehowiog- the 
redemption of the mortgage and the other 
the sale of the land. The sale by Sberu 
of Hashim’s share to the morfgigees was 
illegal. Ariyaputhira Padayachi v. Mathu 
Kumarasawmy • adt yachi (1) and the other 
authorities eited by the learned D.striit 
Judge support the proposition that the mort¬ 
gagees sannot rely on the 12 years’ rule 
of limitation in support of a plea of advene 
possession unless they can prove a subsequent 
valid sale. Indar v. Asi tiingh (2) is also 
in point. 

In my opinion, the decision of the learned 
District Judge is clearly oorreot, and l dis¬ 
miss the appeal with costs, 
z. K. 

Appeal dismissed. 


(1) 15 Ind. Cas. 34*?; 37 M. 423; 12 M. L. T. 425; 23 
M. L. J. 339; (1912, M. W. N. h54. 

(2) 65 P. R. 1908; 113 P. W. R. 1908; 90 P. L. R. 
ISO?. 
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Present: —Mr, Justice Spenser and Mr. ‘ 

Justice Ramesam. 

NARAYANASAMI NAICKER (dead) a*d 
another—Plaintiffs—Appellants 

lersus 

PERIASAMY ODAYAR—DmNDiNi— 

Re-POi»DE«T. 

Limitation Act (IX of 1908j, Sell. I, Art, 134-- 
Tra nsjer of title by mortgagee—Mortgaged property under 
ownership of Hindu widow—Reversioner, suit by, to 
recover possession— Limitation —ftei’crstoncr’s disability, 
<nature of—Acquiescence by female owner, effect of — 
Art. of. 1 * 1 k 
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• • '-Where the mortgagee of an estate in the owner- 
1 ship of &■:HinduWidow transfers absolute title to the 
same, the reversioner must bring a suit for recovery 
s of possession under Art 134 of Soh. I to the Limita¬ 
tion Act, as Art. 141 has no application to such a 
case. [p. 740, col. I.] 

'‘Per Spencer, J. —A reversioner’s disability to sue 
' for possession while a Hindu female is the owner in 
; .possession oLthe estate is not on the same footing 
as disability of a minor, an idiot, or an insane person 
in whose favour an extra period of limitation has 
been allowed for instituting their suits, whatever 
‘may be the’ Article applicable to a suit of the same 
'description by a person not so disabled [p, 736, col. 2.1 

A female owner’s acquiescence in the transfer of 
an estate made by the mortgagee will not amount 
■, to an act of alienation which a reversioner on 
succeeding to the estate can sue to set aside, [p. 737, 
col. T.] 

.. The expression “hereby otherwise specially provid¬ 
ed for’’ in Art. 141 of Schedule I to the Limitation Act, 
indicates that that Article is the residuary Article 
for suits for the possession of immoveable property, 
Jlf but before a plaintiff can have resort to this Article, 
hp must hrst, show that Art, 131 is inapplicable. 

* [p. 736, col. 2.] 

‘Kannusami Thanjiruyan v. Muthusami Pillai , 

38 Ind. Cas. 194; (1917> M. W. N. 5; 5 L. W. 250, 
deferred to. 

Per Rauiesam Art. 141 covers only those cases 
. in which the cause of action is simply the death of 
.sthp. female apd the only obstacle to the reversioner 
seeking to obtain possession is either an act of the 

■ female or her inaction—in either case resulting in the 
’’vloss of possession to a stranger and the need of a 
, suit on behalf of the reversioner. But this Article 

applies.only when the suit is of a kind not described in 
Arts. 134, 136, 138, 140,142 and 143. [p. 739, col. 2.] 

Runchordas Vandravandas v. Parvatibai, 23 B. 
725; 1 Bom. L. H. 607; 3 C. W. N. 621*261. A. 
' 71; 7 Bar. P C. J.643; 12 Ind. Dec. N.s ) 485 P. C.\ 
Nobin Chunder v Issar Chunder \_Guru Purshad Doss ], 
9 W. B. 6(6; B. L. R. Sup. Vol. 1008 -F BJ, 

. Ishur Chunder v. Jibuti Kumari, 16 C. 25; 8 Ind. Dec. 
(n. s.» 17, Natesan Chctti v. Soundararaja Ayyangar, 
21 M. 141: 7M L. J. 275; 7 Ind. Dec. (N. s.» 456 and 

■ Mcda Yengamma v. Mitta Chelamiah , 15 Ind. Cas. 
17, 36 M. 484; 12 M. L. T. 293; 23 M. L. J. 168 
referred to. 

4 The object of Art. 134 of Sch. I to the Limita¬ 
tion Act is to cut down tho period, available to tho 
mortgagor under Art. >4S and to compel him to 
watoh the conduct of tho mortgagee and to inter¬ 
vene on a transfer [p. 740, col 1.] 
t , Muthu v. Kambalinga, 12 &1. 31ti; 13 Ind. •fur. 255; 

4 Ind Dec. <n. a I 670, RoAhanath Dons v. Gisborne y 
; Co., 14 M. I. A. 1 at p. 15; 15 W R. 1». C. 24; 6 B L. 
R. 530; 2 Suth P C. .1. 397; 2 Bar. P. C. J. 6: J 6; 20 E. R. 
687 and Bhagwan Sahui v Bhagtcun Din , 9 A. 97 at 
P- 10/; A. W.N. (1886j 303; 5 Ind. Dec. N- s.) 496 
referred to. 

Though it is true that a reversioner cannot sue to 
redeem during tho lifetime of a widow, yet if the 
intervening female’s conduct is such as to raife an 
apprehension that the property will nover be 
redeemed or altogether loot, a levQrjionei can 


maintain an action for the preservation of tho 
property, [p 740. cols. 1 & 2.] v 

Mulla Vittil Seeti Kuttiv. Kunhi Pathumma, .4,<l 
Ind. Cas. 31; 40 M. 1040 at p. 10R4 : 33 M- u J. 20; 
(1917) M. W. N. 609; 22 M. L. T. 236; 6 L. W. 4^4 
(F. B.), referred to. 

Second appeal against a decree' of the 
Court of the Subordinate Judge, Kumha- 
konam in Appeal Suit No. It5 of l!j)I8, 
preferred against the decree of the Court of 
the District Munsif, Valangiman, in Original 
Suit No. 35 of 19’7. ‘ 

FACTS appear from the judgmeut. 

Mr. K. P. M. Menon , for the Appellant,— 
Plaintiff is the appellant. He is the,rever¬ 
sioner of the last male owner suing for 
possession. The whole property . bbldhged 
to one Rangasamy Naiek who died in 1867. JEle 
was possessed of 4/5ths suit land and a whole 
house. He had two wives. By the first 
wife, he had a daughter Ammalfl Ammal 
who died in 1S68. Plaintiff is her son. 
By his 2nd wife he had two daughters. One 
of them died in 1895 and another named 
Kaveri Ammal died in 1906. The property 
is found in the possession of one Yasudeva 
Naick, a cousin of Kaveri Ammal. * L . 

In U66, Rangasamy Naick 'created a 
mortgage of I/6tb land and 1 /5th house There 
was sale made by Vasudeva Na ? ck in 19d0. 
Art. 134 of the Limitation Act has no applica¬ 
tion : if it is applicable, my suit would be 
barred. I come specifically under Art. 141, 
(Suit by reversioner). There is no 
cause of action for me from 1900. My 
cause of action atorued only from 1906. 
Under the old Act XV of 1859, there are 
certain decisions against me: but in that 
Act, there is no Artiole corresponding to 
Art. 141 of the present Act nnder which 
my suit comes specifically. So the decisions 
UDder the old Act can have no application 
to my present suit. I must, therefore, be 
allowed to recover possession of dt/5fche land and 

4/5fcbc house .suhjeot to the encumbrance created 

by Rangasamy Naick. Runchordas Vandra - 
vaudas v. Parvatibai (1), Venkataramatya 
v. Venkalalahshmamma (2), Mulla Vittil 
Seeti Kutti v. Kunhi Palhumma (3) were then 


(1) 23 B. 725: 1 Bom. L R. 607; 3 C. VV. N 621* 26 
I.A/7J; 7 Sar. F. C. J. 543; 12 Ind. Dec. (s'. Hl ) ’ 4 g q 

„,q^ 20 ^ J ‘ 204 : 7 Ind. Dec. (x. s.) 

o4y. . 1 


(3) 43 Ind. Cas. 31; 40 M. 
J. 320: (1917) M. W. N. 609; 
161 (F. L.>. 


1040 at p. 1054; 3* M. L. 
22 L. T. 236; 6 L. W, 
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quoted, With regard to another 1/5 house, 
wbilh is the subject of neither mortgage 
nor sale, I must be allowed to recover 
possession free from any encumbrance 
Ram Ohandar v. Eallu (4). The plaintiffs 
have no present interest in the property, 
Narayana Kutti Goundan v. Pechiammal 5), 

A - reversioner cannot sne for redemption. 
Mitra od Law of Limitation, Vol. I J, page 

149. 

Mr. T. jR, 7e »*<atarama Sastry, for the Re* 
spondent, holds that possession under an in¬ 
formal document would be enough topeilacfc 
the title. So this disposes of 3/oths house and 
3/5tbs land. With regard to /5th house, the 
argument is put forward here for the first 
time. Before Art. 141 was enacted, the la w 
was that the widow represents the estate fa ly 
for &U purposes, That law had not come 
to an end by Art, 141 : where the cause of 
action arises personally to the widow, Art. 
141 applies, Art. 134 appears for the first 
time in the Act of 187/, The rule of 60 
years for redemption is peculiar to India 
and in England, the period is only 20 years. 
Since the period is very long in India, the 
Legislature, in order to protect bona fide 
purchasers for value, thought it necessiry to 
out down the period into *2 years in 1671. 
Then on account of certain criticism made, 
the term * bona fide ' was taken away in the 
Act of 1877. Even the suit under Art. 134, 
is in essence a suit for redemption. Art. 
141 has no application to cases, where Ait, 
13* applies. Muthu v. Kanbalinga (6) is 
overrulediD Ahamtd Haiti v. RamanNambuni 
(7). Ait 134 does Dot app y to Court sales. 
Badhan. th Don v. Gisborne *V Co. 18 •, 
Jihagwan Sahai v. Ik gwan Lin (9), Baiva 
Khan v. Bhiku Sazba (10), Nobin Ohunder 
v. Issur Ohunder [Guru Burs had Doss] (i*), 
Juggernath tiahuo v. Sped 6hah Mahomed 

Mossein (12). Case cf reveisiorer can brb g the 
(4) 30 A. 497;'6 A. L. J 031; A. W. N. (1908- 225. 
<6) 16 Iiul. Cu8. *06: :-6 M. 426; 11 M. L. T. 174; 
(1912) M. W N. 353; 22 M. L. J. 364. 

>0/ 13 M. 316; 13 lull. Jur. 255; 4 Ind. Dec. (N, p.) 

570. 

t7) 25 M. 99; li M L. J. 323. 

(3) 14 M. 1 A. 1 ut p, 15; 15 W. It. P. C. 24; 6 R. 

L. it. *30; 2 Sutlu P. U- J. 397; 2 Sar. P. C. J. Ca6; 20 
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suit even during the lifetime of .the widow* 
R mi An>tnd Kunwar v. Courts of Wards (13) 
and Kannutami Thaniiroyan v. Muthusami 
Pillai (l 4), Mayne’s Hindu Law, page : 9.06 f 
para. 6l7. 

Mr. K P. M. Menon in reply, . 411 the 
case* quoted ty my learned friend are cases 
of cestui que irusi . Mitra, on Law of Limitation 
Vo). II. page 1149, 

JUDGMENT. 

Rfbkcsr, J.—Id the course of the full and 
able arguments on either side to which we 
have listened, no reported case has been 
cited in which a question arose of a choice 
between the : apoliiafcion of ' Art. 134 1 or 
141 of the Limitation Act. Runnutami 
Than-i'oyan v. Muthusami HUai (14) was 
an instance of a confl ct between Art. 134 
and Art. 144. I then observed fchafc.it 
was clear that the plaintiff could not have 
reeort to Art. 144 QDless he firsfc showed 
that Art. 134 was inapplicable, the reason 
being that Art. 141 is the reaidaary Article 
for tuits tor the possession of immoveable 
property, as is indicated by .the words 
“ hereby otherwise specially provided fo*.” 

There is no indication that j Art. 134 
should not ba applied to suits for possession 
of immoveable property, which bat for that 
Article might have been governed by 
the period of limitation prescribed :in 
Art. l4l. In-Bulla Vittil Seeti Kutti. v. 
Kur.hi Pathumma (3) the learned Chief 
Justice after discussing the law of limitation 
applcable fo similar actions under the 
English Act pointed out that Art. . 34..of 
tbe Limitation Act was in its origin wholly 
eelbcontaired and was not appended as a 
proviso to aDy other section. A reversioner’s 
disability to sue for possession while a Hindu 
female is the owner in possession of the 
estate has not beeD treated by tbe Legislature 
on the same footing as tbe disability of* a 
minor, an idiot, or an insane person, in 
whose favour by seotion 6 of tbe Act an 
extra period has been allowed for instituting 
tteir suits, wha ever-may be the Article 
apj licbble to a suit of the. same description 
by a person not bo di&abled. 


K K. 687. , 

(9) 9 A. 97 ut p. 1C2; A. W. N. (1886) 3Q3; 5 Ind. . . 

L>cc. (n. a.) 496. f)3) 6 O 764: 8 0. L. E 381; 8 I, A. 14; 4 Shomo 

(10, 9 11. 475; 5 Lud. Dei;, (x. a.) ? 15. L. K. 78: 4 Sar. P, C J. 1)5; 6 Ind Jur. 61; Kaliquo 

(.1)9 W. It. 505 B. L. Sup. Vol. 008 i\ B' & JaekEoi/sP. t .No'6H; b Ind Deo. in s. 495 (P uTi. 

< 12 ) )4 B. L. E 380; 2B W. K. 99. 2 l. A. 3 Sar. , 1 4| o& Ind. Cas. )94; 5 L. W, 250; (19 7) M. W. 
C. J. 4iV; 3 Sutb. P. C. J. 61 (P. 0.). N. 6. • ’ 
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The transfer by the raortgag 09 , Via ida7a 
Naiik. f ths absolute title to the defendant 
tras in 1900 A perusal of Exhibit I l leaves 
no doabl in my mind that it was an absolute 
sale for good tansidaratiin. Kaveri A nmal, 
the last female owner died in 1903. She 
had, 0 year* before her death, to sa9 
under Art. 134 to recover the prop3rty, 
and the plaintiff had 6 years after her doath 
till 1912, bat he neglected to move in the 
matter fill 1914. 

JCiveri Animal's arquiessense daring those 
first six years will not amount to an act of 
alienation whish the reversioner oa sacieeding 
to the estates can sus to set asida Both 
were equally negligent in preserving the 
interests of the mortgagor whish they in 
tarn represented. 

The Subordinate Judge was, therefore, right 
in bolding that the present suit in respect 
of I'5th share of lands and house mortgaged 
. by the last male owner in 1866 and afterwards 
transferred by the mortgages in 1900 was 
time-barred ander Art. 134. The plaintiffs 
•laim for a 3/5th share of lands and house 
alleged to have been sold in 1865 is barred 
by adverse possession that sommeusei during 
the lifetime of the last male owaer, and he 
failed to prove that there was any other 1/5 ch 
share of the house still remaining unalienat¬ 
ed. The result is that the sesond appeal 
fails and is dHtnissel with sosts. 

Rahiba*, J.—The sabjest matter of the 
Bait iB a house and4/5th share of certain 
lands. It is •‘mi non grouad that one 
Rtngaswimi Naccker wa» tie original iwosr 
of 4/5ths share of the hoase an 1 4^)tis oare 
of the lands, Waether he was also the o wn^r 
of the remlining l/5lh share of the oone 
will be dealt with later on. Raugaswami 
died in 1867 leaving three daugh ers, aa 1 tie 
youngest of these vho survived the others 
died in ISOS. The 1st plaintiff, who is a 
daughter’s son of Ringaswami being the sole 
reversioner, brought this suit in 1914, that 
is within 12 years after the death of the 
last daughter, to recover possesion of the 
Properties. The detente is: (l) As to l/5tb 
share in the house and alike share in the 
lauds, they were mortgaged by Ringaswami 
in 1866 with possession to one Vasudeva who 
■old the property in 1900 to the defendant 
And house the suit is birred b/ limit vtion 
under Art. 134 of r-he Lu n- vim Ast (2) 
As to3/5tha share in the bouse aad alike share 


in the land.They were sold withRengaswami’s 
consent in 1865 by Appavu, a mortgages of 
Rangaswami, for disoharging the mortgage* 
dsto of Vasadeva, who sold them to the de* 
fendant in 1900. 

It is suggested for the appellant that there 
is a l/obh share of the hoas9 belonging to 
Rangaiwami and left nutonohed by t^ese 

translations, and the plaintiff is enfcitbd to a 

desree for this share as Tiis suit is obviously 
not barred having regard to Art. 14! of 
the Limitation Ac f . It doa3 not appear that 
the plaintiff made this alaim in the Courts 
below. Having regard to ths faot that the 
ownership in the village depended on the pingu 
right or share in a mirari village and the 
share in the hou Be generally corresponded 
with the share in the lands, and to the fast 
that Ringaswami purahasad l/5th share in 
the honse and a like share in the land from 
his brother Ramaswami and had 3/5th share 
in both, in bis own right, it does not appear 
that Reng&iw&my had ever possessed the 
remaining 1^5kh share in the house by pnrshase 
or otherwise. There is no evidente on reiord 
to support the right of Rjngaswami to more 
than a 4/5bh share of the house. Ou this 
ground, the last sontentioa of the appellant 
must be negatived. 

As to the lauds said to bs sold iu 1865, it 
appears that the sals deed of 1865 : was 
unregistered and th9 appall int also sontands 
that the sooondary evideuca of the sale deed 
has bean wrongly admitted. Bat there is 
other evidaoas in the sase, inolading plaint* 
iff’s adm'ssions from whic'i it oan ba 
reasonably inferred that Vasudeva got into 
possession in 1865 under a a attempted sale 
whether the sile was valid or not, and 
adverse possession began during the lifetime 
of Rangaswami, as found by the Subordinate 
.lodge. If so, the appellant’s ease fails as to 
the 3/5ibs share also. 

The only portion that remains to ba ion- 
sidered is the l/5ih share morigaged in 1866 
and this turns on a pure question of law, viz., 
whether Art, 141 or Art. 134 applies to 
the ca^e. At the outset, I may point oat thafc 
the transfer of 1900 was accompanied by 
possession—thus avoiding the difficult ques¬ 
tion dissassed in Mulla Vittil 8seti Kutti 
v. Kunhi Patkumma (3). As it is elear 
that the laDgaaga of Art. 134 applies 
literally, the argument for the appel. 

lant may he stated at its bwt iu the form 
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that.where Art. 141 is applicable as well 
as another Article, the former prevails and as 
an illustration, tbe save in Bunclwda* Vandra . 
vbndasii Parbatibai 0) was relied on, where 
it wa§ held that Art. 144 did not apply and 
Art. 14 ! » applied. Tbe obvions reply to 
the argument so far as it relates to 
Art. 144 is that that ca6e was not a case to 
which both Articles apply, as Art. 144 
by its language can never be applied if 
tbere is another Artiile which ; b applicable. 
But tbe main argument has still to be 
considered as to other Articles. The 
Articles dealing with suits for recovery of 
immoveable property including, for this 
pprpose, the suit described in Art. 148 
also are Arts. 134 to 144 and Art. 148. 
Omitting Art. 144 from consideration, on 
the ground that it cannot apply where any 
other Article applies, those that remain are 
Arts, 134 to 143 and 148. As to them, 
it is contended for the appellant that where* 
ever a suit falls under Art. 141 and also 
under any one of the other Articles, the 
former ought to prevail as, since tbe enact* 
ment of Limitation Aetof 1871, the intention 
of the Legislature was to do awaj with tbe 
rule that prevailed under the Limitation 
Att of 1859, tiz. % that adverse possession 
against tbe widow is also adverse posses* 
Sion against the reversioner, [see Nobin 
Chunder v. htur Chunder (Guru Purthad 
Dost) (11)], and to give the reversioner the 
benefit of a longer period of limitation. 
Now, the suits of Hindu reversioners which 
may fall under any of the Arts. 134 to 
140,142, 143 and 148 (and to which Art. 
141 may seem also to apply) may be divided 
into three classes 

(1) Suits where tbe cause of action has 
accrued during tbe lifetime of tbe last male 
owner or his predeoessor-intitle and tbe 
period of limitation under the specific Article 
has expired during tbe lifetime of one 
of the intermediate female owDeis. Will 
Art. 141 help tbe reversioner in such a 
ease and extend the period under the 
epeoific Article to twelve years beyond tbe 
death of the female and enable him to 
recover the property? The appellant’s 
Counsel concedes that Art. 141 does not 
apply to such capes and tbe reason he 
gives is that the reversioner ia not entitled, 

jyjtbin tbe meaning of Art. 141, to reoover 


• , , < v 

possession, for the right would be already 
barred in these cases. 

(2) Suits where the cause of action has 
accrued during tbe lifetime of the left 
owner or his predecessor in title, but the 
period of limitation under the specific'Article 
hes not expired during the lifetime of the 
intermediate female owners. In such t: a 
case, the period of limitation has only partly 
run leaving a balance of the period within 
which the suit may be brought by the 
reversioner successfully. In sueh a case, 
will the reversioner’s suit be governed 
by Art. 141 so as to give him a period 
of 12 years from the death of tbe tamale 
which will be longer than the balance left 
under the other Articles, except in the kase 
of a suit under Art. 143 when the rerult 
of applying Art. ;41 may be even to cut 
down the period given by Art. 148? The 
appellant’s Couneel concedes that Art. 141 
does not govern such a case. But his former 
rear on that tbe reversioner is not Entitled 
ou (be death of the female is not available 
to him here, for, in this case, the revertfoneV 
is entitled to possession on the death of the 
female, whatever Article is applied. Why 
should Art. 141 be construed so as to 
exclude this class of cases if the appellants 
contention that Article 141 should be applied 
to all cases to which it apparently applies 
is correct ? 

(3) Where the cause of action ajoured, 
not during the lifetime of the last male 
owner or his predecessor*in title, but, after 
his death and during or at the end of the 
life of tbe intervening female, cases falling 
under this clause cannot be governed by 

Arts, 136 and 137, but the other Arts. (134, 
135, 138 to 140, 142 and 143 and 148) 
may be applicable to them. As to these 
the appellant’s Oonmel contends that not* 
withstanding the applicability of any one of 
these specific Articles, Art, 141 applies alsiJ 
to the suit and prevails over the other 
Article if it is for the benefit of the rever* 
sioner. This last qualification has to be 
added, for, in a suit of the kind described in 
Art. 148, the application of Art 141 may 
have the effect of cutting down tbe period 
of 60 years. This argument of the appal* 
lant’s Counsel depends on the constructions 
of the words “entitled to possession 11 as 
meaning “‘entitled to reoaver possession 
or any cause of aotiou,” thus giving ' 
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wide Slope to the suits deroribed under Art. 
141 and, farther,—apart from the anomaly 
of giving no explanation why it should not 
govern • the second class of cases mentioned 
by me—it involves the following two pro¬ 
positions : 

• (1) The Articles of the Limitation Act 
may be overlapping. Two Articles may be 
both applicable to the same class of 
suits. 

(2) That the Court can pick and ohooss 
from the Articles that which ought to be 
applied to the case—sometimes one and some¬ 
times the other, whichever gives the longer 
period of limitation with reference to the 
facts of each case. There is no warrant for 
these propositions and I do not understand 
the eases in hhur Ohunder v. Jibuti Kumari 
(15) and Nate san Ghetti v. Soundararaiu 
Ayyangar (16) as supporting the fhsb proposi¬ 
tion, There is always one Article applicable to 
a case and the Court has to find it, though more 
than one may seem to be applicable and 
such a construction of the various Articles 
has to be adopted as to confine eaoh Article 
to one exclusive category of suils. One 
principle in the working out of this process 
is the maxim generalii specialibus non 
deroganty specialia derogant generaltbui. 

The second proposition is still more 
untenable and the fact that the appellant’s 
argument involves it is a very str)iig argu¬ 
ment against it. It is true that this strong 
argument 19 furnished only by bringing in 
suits described in Art. 14$ for considera¬ 
tion among the suits for recovery of immove¬ 
able property. If it is said that such suits 
are only suits to redeem and there is no 
analogy between Art. 14$ and the other Arts. 
(134, .35, 138 to 140, 142 and 143), the 
r *Ply is, that the suit under Art. 134 is 
certainly analogous to the snit under Art. 
A45. Both are based on a mortgage; even 
in Art, 148, the suit may be described as 
a suit to resover the property if it is the 
plaintiff's case that a mortgage is diecharged; 
and even in a suit under Art. 134 the ap¬ 
propriate relief against a transferee in a 
scree for redemption as the transferee 
gets by the transfer at least the rights of 
his transferor, In this light I would construe 

(J6) 16 0.26:8 Ind. Dec. (s. a.) 17. 

31 M. ui; 7 at. L. J. 275; 7 ind. Do?, (s. a ) 


Art. 141 to cover only those cases in which* 
the sause of action is simply the death of the' 
female and the only obstacle to the reversioner' 
seeking to obtain posssssion is either an act 
of the female or her inaction—in either ease' 
resulting in the loss of possession to a' 
stranger and the need of a suit on behalf 
of the reversioner. It does not cover cases 
where the cause of action includes some v 
thing more beyond this, e. g. t a transaction 1 
by the last male owner such as a mort¬ 
gage (Art, 148), a mortgage by him and' 
transfer by the mortgagee (Art, 154), 1 
a purchase in Court auction (Art. 138), 
a lease (Art. 139) or a carving by bimj*' 
of life-estates with a remainder or a reversion* 
following it (Art. 140), or any transaction' 
involving the possibility of forfeiture (Art, 
143), or loss of possession by him (Art/ 
142). In these cases, the specific Articlh 
applies. This is the respondent’s CDntentron, 
and the result of accepting it would 
be <lut Art. 141 does Dot apply to the 
first two olasses of cases, and in third class of' 
oases, 

(o) Of the Arts. • 34, 135, 138 to 144 
and 148, no two are overlapping. ii 

( b) Art. 1*4 has to be applied last. * 

(c) Each of the other Articles has to be* 
applied when the suit is of the kind 
described in it, even if it is d suit by 
reversioner; 

(d) Only when the suit is of a knid 1 

Dot described in Arts. 134, 135, 138/ 

140, 142, 143 aud 148, does Art, 141 
apply to suits by reversioners—the dis¬ 
continuance of possession in Art. 142 refer¬ 
ring to a discontinuance during the last male' 
owner’s lifetime. 

If the intention of tho Legislature when 
it departed from the Act of 1859 and in¬ 
troduced Art. 141 in the later Acts was 
to give the reversioners the benefit of a 
longer period in all suits to recover' 
possession—even whero the suits are of 
the kind described in tho other Articles > 
such intention would havo been attained' 
and expressed better, not, by the introduc- 
tion of a separate Article like Art * 

141, but e. general eeution somewhat as 
foliows ; 

"Where in the suit* described in Arts, 
134 to 144 find 14$ the plaintiff i a a 
person entitled io tho right on the death 

pf a Hind : female, and the came of actiot) ’ 
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am rues during or at the end of the life of 
the female, the interval between the aieraal 
of the cause of action and the Sdeafch of 
the female shall be excluded from the 
computation of the period in the eeiond 
column.” 

I am, therefore, of opinion that the suit 
is governed by Art. 134. 

Another argument of the learned Counsel 
for the appellant is. that tuth a oonstruction 
-will leave the reversioner remediless, for 
the intervening female may allow the 
suit to be barred and he himself has no 
right to bring a suit, Apart from the 
consideration that the fast that some 
possible hardship cannot stand in the way 
of accepting a construction of a Statute 
otherwise clear, 1 am unable to agree with 
the propo&itioD that the reversioner cinnot 
intervene for tbe protection of the actual 
reversioner if the widow neglects to take 
action, In support of this proposition, tbe 
learned Counsel for tbe appellant relied 
on the dictum of Srinivasa Iyengar, J. in 
Mull* Vititl Seeti Kutti v Kunhi Pathumma 
(3): “Further tbe Article cannot, I think, 
apply to suits where at the time of the 
transfer the mortgagor was not entitled to 
cue for poscessior, etc,” This dictum was 
not necessary for decision of the poiDt 
before tbe Full Bench and 1 respectfully 
dissent from it. When we see the varying 
attitude of the Legislature in respect of 
the suit described in Art. 134 [see Ixadha - 
nath Dost v. Gisborne & Oo, (8) Act of 1859, 
Bhaguan Sahai v, hhagwan Lin (9) on the 
Act of 1871, Muthu v. hambalivga (6)] it ia 
clfcar that the object of tbe Article was to 
cut down tbe period available to the 
mortgagor under Art. 14b and to compel 
him to watch the conduct of the mortgagee 
and to intervene on a transfer— thus making 
tbe transfer a cause of action which 

otherwiee did not exist. 

The dccieione in ham Ghavdar v. Eallu 
(4), Meda Vengamma v. Mitta Ohelarraah 
(17) hold tlat the reversioner canrot sue to 
redeem during tbe lifetime of tfce widow. 
Ordinarily this is true, but I do not understand 
the caeesto lay down that id a cate when the 
appropriate allegations dare (made taud the 


( 17 ) 15 lmi;Cae. I 7 i c 6 }W. 4 £ 4 j* ii Al, L, T. IS 3 , 
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facts proved to the effect that the intervening 
female’s conduct is such as to raise the 
apprehension that the property will never 
be redeemed or altogether lost to a trans¬ 
feree, the reversioner cannot maintain an 
action for the preservation of the property, 
on the same principle that aotions to 
restrain waste are allowed. [See Mayne’s 
Hindu Law, paragraph 647 and cases cited 
therein, especially Nobin Ohunder v. Issut 
Ohunder [Guru Purshad Doss ] (lO» P® r Sir 
Barne9 Peacock.] 

I am, therefore, of opinion that Art. 134 
applies to the l/5th share of the house and 
of the land mortgaged in 1866. 

The result is that tbe whole second 
appeal fails and is dismissed with costs. 
m. o. r. 

N. k, & w. c. A. 

Appeal dismissed. 
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Second Civil Aipeal No. 2492 of 1916. 

January 27, 1922, 

/ resenti— Mr. Justice Abdul Raoof, 
and Mr. Justice Harrison. 

ABDUL KARIM—Difehdaht— • 

Appellant 

versus 

|The Shop THAKAR RAM-JAGGU RAM, 

THBODUH BU'l ARAM, AMI) At'OTHER 
Plaintiff* and ABLUL HaQ *nd another 

— Difkndant*— Respondents. 

Evidence Act (I o] s. 114, ill . (e)—Appeal- 

Objection taken in grounds of appeal not mentioned sn 
judgment—Presumption. 

In illustration (e) of section 114 of the Evidence 
Act it ia laid down that the Court may presume that 
judicial and official acta have been regularly per- 
formed, a presumption which, like all other pre¬ 
sumptions, may be rebutted but, unless rebutted, is 
conclusive, [p. 741, col. 1.] 

Vi here it is the duty of a Court to do a particular 
thing it must be assumed that tbe Judge of that 
Court did his duty. [p. 74', col. 1.] 

It is the duty of a District Judge to record a find- 
ing on all points argued before him, and where a 
judgment makes no mention of an objection taken 
in the grounds of appeal, the presumption, in tne 
absenco of ovidenco to the contrary, is t a t 
objection was abandoned, [p. 741, col. 1J 
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Second appeal from a decree of tbe 
District Judge, Ferozepore, dated tbe llfcb 
May 1918, affirming that of the Subordinate 
Judge, First Clast, Ferozspore, dated the 21st 
January 1918. 

Sheikh Niae Ali, for the Appellant. 

Ohaudhri Zafrulla Khan . for the Defend¬ 
ants* Respondents, and Lala Fakir Ohand , 
for the Plaiotiffe-Respondents. 

JUDGMENT.—The only question to be 
desidedin this appeal is, whether the appellant 
is entitled to have the case remanded in order 
that the evidence of one remaining witness 
may be recorded. The first ground of appeal 
runs as follows:—'The lower Appellcts 
Court has erred in lavr in not ordering tbe 
evidence produced by the appellant to be 
recorded,” and this, Counsel explains to mean 
that the defendant Abdnl Karim was not 
given the opportunity for which he asked 
to have a witness re summoned. In danse 
9 of the memorandum of appeal presented 
to the District Judge the appellant did 
state that the lower Court had not taken 
all bis evidence. The judgment of the 
learned District Judge is silent on the 
point and Counsel urges that the point must 
have been pressed before the D’strict Judge, 
who must have overlooked it or have failed 
for some other reason to record a finding. 
He concedes that it was the duty of tbe 
District Judge to re-trd sroh a finding 
and he has not supported his ground of 
appeal b/ an affidavit from the Counsel in 
the District Court to the effect that be did 
not give up the point and did press it. 
In section 114 of the Evidecc3 Act it is 
laid down that the Court may presume that 
judioial and official acts have bsen regularly 
performed, a presumption which, like all 
other presumptions, may be r-ba*Ld hat, 
unless rebutted, is conclu ive. At page 
747 of Woodroffa and Ameer All’s Law of 
Evidence, 7th Edition, a mass of authorities 
is quoted to the effaot that if it bo the duty 
of a Court to do a particular thing it must 
be assumed that the Judges of that Court 
did their duty. These authorities are 
precisely in point aid, in the absence of 
cny affidavit to the iffait that, the ground 
was not given up, ano i >armaah as the p e 
sumption is that tbe Court aid its du y, 
we nmsfc assume tha: the ground 
definitely given up. The mere recital of 
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thel ground in the memoraudam of appeal 
is no reason for making a contrary presump¬ 
tion and holding, as Counsel wieheB us to do, 
in contravention of section 114, that the 
Court failed to do its duty. The position, 
therefore, is that the appellant did not ack 
the District Court to remand the case and 
abandoned &Dy relief to which he might 
have been entitled. He cAnnot now claim 
to be given any further opportunity. There 
is no force whatever in any of the remaining 
grounds put forward in this Court as the 
questions decided are all questions of fact. 
We, therefore, dismiss this appeal with 
costs. 

z- k. Appeal dismissed. 


(BOMBAY HIGH COURT, 

Second Civil Appeal No. 510 of 1821. 

June .-2, 1922. 

Present :—Sir Lallubbai Shab, Kt., 
Acting Chief Justice, and 
Mr. Justice Crump. 

GANESH MORESHWAR JOSHI and 

ANOTUf B—PLAI STIFF* — APPELLANTS 

versus 

YASUDEO VITHaL PARANJPE— 

Dipendant—Rcbpondkmt. 

Transfer of Property Act (IV of itiHxJ, 9 . 60— Mort¬ 
gage — Mortgage on portion of property invalid—Quit 
Jor redemption — Portion , omission of, from suit — Mort¬ 
gage., whether splitted—Parties —Quo-mortgagee, whe¬ 
ther necessary party . 

B mortgaged certain property, described as Kel* 
ghar, to P. in 1*90, In February 9i>0 ho mortgaged 
tho same property to J. for an amount which inolud- 
ed tho sum payable to P, in respect of the first 
mortgage. In April 1900 J. mortgaged certain prop¬ 
erties belonging to himself and his mortgage interest 
in the Kelghar property to P, and the consideration 
included the sum due by B. to P, under the first mort¬ 
gage. In 1903 R, purchased the Kelghar property 
in execution of a money-decree against B , subject to 
the mortgage of 900 in favour of J, R brought a suit 
against J and P and obtained a decree holding that 
the mortgage by J. to P was colourable and unreal 
and without cu.-ideration, and that P. was entitled 
to a charge in respect of tho mortgage by B. in hie 
favour In ■' R obtained a decree for ponaespiun 
of tho Kelcbar property by virtue of tho title acquired 
by him at the Court sale against J, and P, In IQ.tf 
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J, Med the present suit against P. for redemption of 
the mortgage of 1906 excluding therefrom the 
Kelghar property : 

Held, that the omission to include the Kelghar 
property, »>., J 'a mortgage right therein which was 
found not to exist, did not in any sense contravene 
the rule contained in the last olanse of section *0 of 
the Transfer of Property Act that a mortgage should 
ifdVfce split up, [p. 7*3, col. 2.] 

In a suit by a mortgagee to redeem his sub-mort¬ 
gage the original mortgagor is not a necemary party 
though he may be a proper party, [p. 743, col, 2.] 

Second appeal from the decision of the 
District Judge, Thana, in Appeal No. 73 
df 1920 confirming the decree passed by the 
Subordinate Judge at Roha, in Civil Sait 

o. 594 of 1917. 

Mr, Ooyajee , (with him Mr. P. B, Shingne ), 
for the Appellant. 

Mr, K , H. Kelk'ir, for the Respondents. 

JUDGMENT. 

Shah, Actq. C. J.—It is neoessary to state 
briefly the faots which have given rise to 
this second appeal. Certain property belong¬ 
ing to one Bapat, which may be described 
as the Kelghar property, was mortgaged by 
him to Paranjpe in 1890. Subsequently, in 
February 1900, Bapat mortgaged the same 
property to the present plaintiffs (Joahi 
brotbefe) for Rs. 2,000, whish included the 
sum of Rs. 1,200 to be paid by the Joshis 
to Paranjpe in respect of the firet mort¬ 
gage. The present plaintiffs mortgaged 
certain properties belonging to them and 
their interest as mortgagees in the Kelghar 
property for Rs. 4,000 to Paranjpa in 
April 1900. The soDsideration was stated 
in detail, as including the sum of R 3 . 1,186*1-6 
vyhieh . was mentioned as being the amount 
due. to Paranjpe under the mortgage by 
Bapat to him. This mortgage was renewed 
in 1906 in the eame terms. In 1903 the 
Kelghar property was sold in execution of 
a. money-decree against Bapat and purchased 
by the Rodes, but it was subjest to the 
mortgage of 1900 in favour of the Joshis. 
The Rodes filed suit No, 131 of 1904 
against the Joshis and Paranjpe for a de- 
elaration that the said mortgage was eolonr- 
able, unreal and without valuable considera¬ 
tion” and for a declaration that the prop¬ 
erty of - Bapat was liable to be sold free 
from that mortgage. The suit was brought 
ih that form, as the property was already 
declared subject to that mortgage in mis* 
qellapeoue proceedings before the suit. That 
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suit was dismissed in the flrst irstame, but 
in apoeal (No. 292 of 905' it was held 
that the mortgage oolour&ble and unreal 
and without •on»ide» , atnn, and tha r defend* 
ants Nos, 5 and 6 t. e. t t>e Karanjpes) 
were enH'led to a charge of R’. *,181-1-6 
in resoeit of the earlier mortgage by Baoat 
in their favour. Accordingly, a decree was 
p’8 3 ed deehring the property in that suit 
(*. e, the Kelghar property) nubjeot to that 
oharge in favour of <he Paranjoes and that 
the mortgage in favour of the Josh's by 
Bapat was not binding upon the plaintiffs 
in th*t ►ni r . This decree was affirmed by 
the High Oonrtin Qaneth v. Purshottam (0. 
Snb'fqaent'y the Rod** filed another suit 
in 1909 to recover pvs*s ion of the Kelghar 
property on the title acquired by them at the 
Court-pale against the Joshis an! Pwanjpe, 
The claim for poeseemn wae allowed ultimate* 
ly by the Appeal Coar, it i* relevant to 
note that it was held in that litigation 
that the fi iding as to the trua nature of 
the mortgage of Febraary 1900 in the suit 
of 1904 was retiudicata against them. 

The Joshis filed the present unit against 
their mortgagee !Paranjpe) in 1917 for re¬ 
demption of the mortgage of 1906 . In the 
plaint they described all the mortgaged prop* 
erties inc'uiing their interest as mortgagees 
in the Kelgtar property and stated the 
fasts proceeding the suit. They prayed for 
ascoQDts under the Dekkhan Agriculturists’ 
Relief Act, and further prayed that in 
taking accountR the property at Kelghar and 
the amount of Rs, 1,186 1*6 should be excluded. 
The defendant filed a written statement in 
which the above facts were stated but the 
effect thereof was contested. The Trial 
Court found the first three issnes in favour 
of the defendant and recorded no findings 
on the remaining issnes. It held that, the 
eight annas Khoti Takshim of Kelghar 
required ti be included in the present suit, 
that the R^des were necessary parties,and 
that by the judgment in Aooe»l No. 29 i 
of 905 , confirmed by the Hmh Court in 
Second Appeal No. 186 of 1*07 the defend- 
aDt *a« ro r - deprived of his rig't to claim 
H S i,U6- . 6 ah ivit e f.o u ,ne p.Jut- 

iffe, 

3 

(1) 1 Ind.iCftB. I0$j 83 B.|8ll, 11 Bom. L. B. 26j 5 
U, L. T, 228 * 
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The suit was diimissel as the plaintiff i 
refa^ed to inslads the Keljhar property 
ia the sail and to join the Redes as parties, 
The plaintiffs appealed, bat the same view 
was taken by the learned Jadge, who affirmed 
the decree of the Trial Conrt. 

In the appeal before ns it ie contended 
that the lower Courts are wrong in holding 
that the inalasion of the Kelghar property 
and the non-joinder of the Rodag as parties 
are neaessary steps. It is urged on behalf 
of the respondents that that view is right. 

It seems to me, on a soneiderafcion of 
the arguments and of the plaint, that the 
sait is properly framed. It is really a suit 
for the redemption of the whole mortgage. 
The plaintiffs seek ^o establish that a part 
of the mortgage-deft^pbould be exsluded 
from the asoonots on aertain grounds. That 
is a question to be decided in the suit be¬ 
tween the parties on its merits, on the 
terms of the mortgage bond and in the 
light of the subsequent events with referenos 
to the mortgage by Bapat in favour of 
the present plaintiffs, bat the suit i* one 
for the redemption of the whole mortgage, 
treating the mortgage debt as one entire 
debt. 

I do not think that the inalasion of the 
Kelghar property in the sait is a matter of any 
praatiaal importance on the facts of this oase. 
It has been referred to in the plaint, and all 
the neseesary fasts relating thereto have been 
stated. If it were abaolately nesessary to 
include it in the sait, it may be treated as 
having been so included, Mr. Coyajee for the 
plaintiffs consedes that, if necassary, it may 
be 83 treated. Bat he contends that its 
iuslusion ia wholly nnneiessary: and I 
think that that sontention ought to b) 
allowed. It mast be remembered that the 
mortgage in sait insludes the interest of the 
Josbis as mortgagees in the Kelghar prop¬ 
erty, It is slear that, as regards the Kelghar 
property, the transaotion in suit is a mortgage 
by a mortgagee of his interest in that 
property, The existence of that property 
depends neoee^rily upon the rights of the 
plaintiffs as mortgagees in that property. 
But it has been effectively determined as bet¬ 
ween the owner and the mortgagees that the 
mortgage was not real aud that practiealiy it 
had no existence. That adjudication was made 

a suit, to whish the derivative mortgagee 
was a party. The derivati ye mortgagee 


derives his title, from the mortgagee, and 
if the mortgagee is proved to have no 
interest as a mortgagee as against the 
mortgagor (the owner), I do not understand 
how the derivative mortgagee oan now 
sontend that the property (s'. his mort¬ 
gagor's interest as mortgagee) should be 
brought in the suit as part of the property 
mortgaged to him. The parties to the preaebt 
suit, the mortgagee and his Bab-mortgagee f 
are bound by the finding that the persent 
plaintiffs have no interest as mortagees in 
the Kelghar property The fact of their 
being in possession of the Khoti Takshim 
of the village or a part of it, is disputed. 
The lower Courts have plated some reliance 
npon this fast. Even if it be a faot it 
does not appear to me to sffest the question. 
The plaintiffs have stated in the plaint the 
faet that their interest as mortgagee is 
found to be non-existent. I do not see 
how the omission to include the Kelghar 
property (». e., the plaintiffs' mortgage right 
therein, whish is found not to exist) oan 
he treated as any transgression of the rule 
that the mortgage should not be split up. 
This rule is stated in the last paragraph of 
sestion 60 of the Transfer of Property Aet. 

I am unable to hold that the omission’to 
briog the Kelghar property, by which th*mort¬ 
gage right of the plaintiffs therein is meant, 
san be held to sontravene in any sense 
the terms of the last clause of sestion 60. 
The mortgagors here seek to redeem the 
whole mortgage, and have to pay the whole 
of the amount, whish may be found due 
on taking aeooutts under the Dekkhan 
Agriculturists’ Relief Act, before they can 
redeem the whole of the property mort¬ 
gage^, s. o., all the pronerty except- the 
mortgage right in the Kelghar property, 
whish was supposed to have been in 
existence at the time of their mortgage to 
Paranjpe but whish has been subsequently 
found to have never been in existence really. 

In this v : e? of the matter, the question 

of the non-joinder of the Rides does not 
ariss. Bat I may point out that in a 
suit by a mortg^gie to redeem his enb. 
mortgage the original mortgagor i 8 no fc a 
necessary party, though be may be a proper 
party. The follow : ng note in Seton on 

Ddsrees^ poge 2011 (7fch Edition), j Q j n 
point“The original mortgagee may redesEi 
the derivative mortgagee and the 
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may foreclose the original mortgagee without 
making the original mortgagor a party.” 

This view was eocepted by this Court 
m-'Someihioar y. Naranbhai (2) which was 
a ease of the eub-mortgagee suing his 
mortgagor (». e. the original mortgagee) 
without joining the original mortgagor as 
a party. The same view is taken in Earn 
Shankar Lai v Oane$h Prasad (3). 

Ae regards tbe third point which has 
been detided by the lower Courts as to 
Re.- 1,186* 1-b, it is true that it is not 
re» judicata. It is elear that tbe question 
as to the plaintiffs’ liability to pay the 
eum to the defendant in Epite of the fast 
that the mortgage in their favour of tbe 
Xelgbar property was a sham and colourable 
transaction could not have been and has 
not been desided in tbe previous suits 
between tbe Bodes and the parties to the 
present litigation. But that is all, we think, 
that is decided by tbe lower Courts, We 
are not called upon to express any opinioo, 
and we express none, as to the merits of 
tbe defendant’s sontention that be is entitled 
to rccDver that amount on the terms of 
the mortgage bond in suit. That will 
have to be considered ly the Trial Court 
when the question as to the amount due 
to tbe defendant under tbe mortgage, ac¬ 
cording to the terms of tbe bond and the 
Dehkban Agriculturists’ Relief Act, is dealt 
with by tbe Court. 

; As-there has been some confusion in the 
argument as to this sum of R°, 1,185-1*6, 
which originally represented tbe mortgage 
amonnt under tbe first mortgage by Bapat 
to Paranjpe, it is desirable to point out 
that it appears from tbe judgment in 
Appeal No. 292 of 19C4 that tLe charge 
of Rs. 1,186 1-6 was declared in favour 
of Paranjpe as representing the amount 
of tbe mortgage, to him by Bapat, and 
not on asoonnt of the subsequent 
transactions between (a) Bapat and the 
plaintiffs, ard (6) the plaintiffs and Paranjpe. 
Only the amount was taken ft9 settled on 
aocount of its having been mentioned in 
tbe subsequent mortgages. 

1 would, therefore, allow the appeal, reverse 
the decree of the lower Appellate Court 

(z) ft Ind Cas. 766; ]3 Bom. L. R. 90. 

(3) 29 A. 8b6 (F. BJj 4 A. b J. 278; A. W, N. 

O907/97»2M. L. T. 248, 
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and ramand the suit to the Trial Court for 
distotal on tbe merits. The plaintiffs are 
emit lad to the costs here and in the lower 
Appellate Court. The oostB in tbe Trial Court 
to be ousts in the suit. 

Crump, J.—I agree. 

w. o. A. 

Appeal alloioed. - 


LAHORE HIGH COURT. 

Second Civil Appeal No v899 op 1917. 

March 1922. 

r^aieKf:—Ju^iee Sir Wi l *m Cbevis, Kt., 
and Mr. Justice Hirrison. 

R(JP UHAND amD others— 

PLilSTJf P3— AFPELUBTj 

versut 

ALLAH J A W AY A—Depjxdint— 

— Respondent. 

Civil Procedure Code ( Act V of 1908J, t. 47, 0 XXI, 
r. 35 -Execution oj decree-Decree /or postestion of 
immoveable property—Execution not taken out—Posm- 
sion taken out of Court—Dispossession—8uit, whether 
maintainable. 

Plaintiff obtained a decree against defendant for • 
possession of a piece of land conditional on payment 
of a certain sum of money. He paid the sum and 
obtained possession out of Court. Some years after¬ 
wards he was dispossessed by the defendant. He 
brought a suit to reoover possession of the land from 
the defendant: 

Held, (1) that although the deoree had not been 
technically oxecuted in the sense in which the word 
is used in the Code of Civil Procedure, it had been 
given effeot to out of Court, and having been satisfied 
nothing further remained to be done in execution j 

[p 745, col. 2 ] . 

(2 that plaintiff having been in lawful possession 
of the land and having been dispossessed therefrom, 
was entitled to bring the present suit. [p. 746, 
col 2 ] 

Khub Ram v. Burat, 39 Ind. Cas 758; 20 P. R* 
1917; 26 P. L. R. 1917; 22 P. W. tt. 1917, dittin- 

guished. 

Second appeal from a decree of the Difl* 
trick Judge, Shabpur at Sargodha, dated the 
a 1st July 1917, revereiDg that of the Junior 
Subordinate Judge, Shabpur at Sargodba, 
dated the 16th Dtoember 1916. 

Mr. Nanak Chand, for the Appellants, 

Mr. tiuj Knehna for Mr, Mukini Lai i, 
for the Respondent, 
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JUDGMENT.—The present plaintiffs, Rap 
Oh and and others, obtained a decree agaitist 
the defendant, Allah Jawaya, on the 8th of 
August 1904 eonditional on payment of 
Re, 230 by the 15th of August. In Novem¬ 
ber 1915 they instituted the present suit 
against the same defendants on the allegation 
that they bed obtained possession in Septem- 
ber 1904, at d, after enjoying the land and 
building npon it in the interval, had been 
dispossessed in 1915 and, therefore, ask for 
a fresh decree for possession. Toe suit was 
decreed by the first Court but remanded by 
the District Judge on appeal for decision of 
two additional issues as to what was the 
value of the land and whether the snm of 
Re, 230 had been paid or not. 

The first point as to the valuation was 
dropped and on appeal the District Judge 
dismissed the suit, relying on Khub Bam v. 
Surat (1), in spite of the fact that 
his fibdirgs on the fasts were as follows:— 

(1) The condition that Rs. 230 was to be 
paid was fulfilled. 

(2) The defendant in execution of the 
decree refused to deliver possession formal¬ 
ly, and the decree was never exeanted 
legally. 

(3) The site was, however, aetnally taken 
possession of by the plaintiffs, who let the 
execution proceedings drop. 

(4) Latterly, the plaintiffs being negligent 
in the nse of the property, the defendant 
took advantage deliberately of the imper¬ 
fection of the execution proceedings trespass¬ 
ed on the property, and built upon it. In 
explanation of the Blackness of the plaintiffs 
in pursuing tbe execution, it is to be 
noticed that the decree itself was a consent 
dioree. 

This second appeal is presented on the 
greund that the ceccesiry revolt of the 
findings is that the plaintiffs are entitled to 
a decree. The facts are that, after the sam 
of Bs, 230 had been paid, the successful 
plaintiffs applied for execution of their 
decree and to be pat in possession of the 
laud in suit. A bailiff was sent with the 
decree-holders for the purpose, and he 
appears to have been under & misapprehen¬ 
sion as to tbe necessity of obtaining the 
signature of the judgment-debtor before he 

0)39Ind. Caa. 75?; 20 P. II. 1917; 20 P. L- fl, 

1917; 22 P. W. B. 1917. 
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eoald proceed to pat tbe deeree-holders in 
possession of tbe vacant site. It ie quite 
dear from his report that the judgment- 
debtor stated that be bad no objection 
whatever and that he had given up the 
land, which was lying vacant. Thereupon 
the plaintiffs took possession and remained 
id possession for many years and, although 
it oanDot be said that that possession was 
taken “in execution” in the sense that an 
official of the Court actually placed the 
decree-holdere upon tbe land, it was taken * 
in the course of execution proceedings and 
as a result of tbe decree which the plaintiffs 
had obtained. The authority relied upon 
by tbe District Judge deals with exactly 
the opposite set of conditions, that is to say, 
where a decree-holder has not obtained 
physical or actual possession, and relies 
only on the formal proceedings giving him 
symbolical possession aud there it was held 
that if there bs aDy flaw in those proceedings 
hie proper remedy is to continue to execute 
his decree. Here the decree had been given 
effect to ont of Court though it may not 
have been technically executed in tbe sense 
in which tbe word is used in the Code of Civil 
Procedure and, inasmuch as it had been 
satisfied, nothing further remained to bs 
done in execution. Tbe plaintiffs, therefore, 
having been in possession for many years 
and in lawful possession were fully entitled 
to bring this snit when they were ousted 
by the defendant. We, therefore, accept 
the appeal and give the plaintiffs a decree 
for possession. The defendant, however, 
most be given an opportunity to remove the 
m^lla which he has erected on the land in 
accordance with the decree of tbe first 
Court, on wh ; ch no appeal has been lodged 
in this Court, and we allow him six weeks 
for the purpose from the date of this 
decree. The costs of the plaintiffs will be 
paid by the defendant in all tbe Courts, 

z. k. Appeal accepted. 
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BOMBAY HIGH COURT. 

Sicond Civil Appeal No. 568 op 1919. 

June 16, 1922. 

Present: —Sir Lallubhai Shah, Kt., Aating 
Chief Jnstiee, sod Mr. Justiee Cramp. 
MAHADU KASHiBA awd otaess — 
Dipikdants — Appellants 
versus 

KRISHNA TATYAMAHAR akd oihirs— 

PLONTIFFS — Rf8 p O»IDENT8. 

Bombay Hereditary Offices Act (III of 187W, s. 18— 
Panch, appointment of—Collector's powers of appoint - 
ment—Appointment by Deputy Collector—Award, 
validity of—Jurisdiction of Civil Court. 

On an application to a Deputy Collector for the 
appointment of a Panch according to section 18 of 
the Bombay Hereditary Offices Aot, the Deputy 
Collector ordered the Mamlatdar to do so, and he, in 
turn, ordered his Head Karkun to get two Punches 
appointed by the parties, and appointed the Head 
Karkun to be Sar Panch: the villagers, however, 
refused to appoint the Panches whereupon the 
Mamlatdar directed the Head Karkun to himself 
appoint the necessary two persons : the Panch so 
constituted made an award which was approved by 

the Deputy Collector. In a suit on foot of the 
award, its validity was challenged : 

Held, that the award was not a valid award, as the 
procedure adopted in appointing the Panohes was 
not a substantial compliance with the terms of 
section 18 of the Bombay Hereditary Offices Aot; 
that the subsequent approval of the Deputy Collector 
gave no kind of validity to the award which at the 
time it was made had no validity, and that such 
approval was not in accordance with the proviso to 

the section, [p. 7*7, col. 1 ] , . 

A Civil Court has no jurisdiction to determine a 
matter for the determination of which section 18 of 
the Bombay Hereditary Offices Act provides the 

procedure, [p. 747, col. 2.] 

Bhiva v. Vithya , 25 B. 186; 2 Bom. L. R. 809 and 
Parsha v. Lagmya, 13 B. 83; 7 Ind. Dec. (N. s.) 56, 

followed. . . , 

Second appeal from the decision of the 

Assistant Judge, A. P., at Satara, in Appeal 

No. 568 of it 19, eonfirm'Hg the deiree 

passed by the Subordinate Judge at Islam* 

pur, in Civil Suit No. 539 of 1915. 

, Mr. Patvarihin, (with him Mr. F. IK 

Limnye) , for the Appellants. 

JgMr. K, N. Roy'jee, for Respondents Nos. 1 

to 15. 

JUDGMENT. 

Chomp J— By our interlocutory judgment 
of June ’22, 1920, we sent down two issues 
for determination and we are now in 
possession of the findings of the lower 
Court upon those two issues and of the 
materials upon wh : ch those Mingn are 
based. The first issue was were the Panchas 
and the Sar-Paoeh appointed in this ease 


* * 


as required by section 18 of the Hereditary 
Offiies Act?” and upon the, facts stated, 
in the judgment of the lower Appellate 
Court upon remand, I think, that tins 
question mast be answered in the negative. 

Sestion 18 of the Bombay Hereditary Offiees 
Act lays down the procedure to be followed 
in determining the rights and duties'.of 
•ertain slasses of Vatandars, and it is 
neeeesary before the determination, can-bo 

said to have been made under that section 

• 

that the provisions of that sestion should 
have been somplied with at least in 
substance. Now, wbat the sestion require? 
is that the Collector, if be takes action 
under that sec ion shall sause the matter 
in dispute to be defined in wrilirg by a 
Panshayat of five persons, whereof two shall 
be appointed by the villagers, two by the 
Vatandars, and one who shall be Sar- 
Paroh by the Oollestor. That sestion 
further goes on to provide that n ease 
the villagers or the Vatandars fail to 
rominate members within seven days, the 
Oollestor shall appoint such members as 
may be required to sonslitutea Panebayat 
of five. 

It may be premised that the Deputy 
Collector who dealt viiih this matter had 
no doubt the powers of the Oollestor as 
explained in our previous judgment, It 
is clear, however, that the Legislators intends 
that the Collec or shall himself appoint 
the Panchae in sase the villagers or Vatan¬ 
dars fail to nominate members within seven 
days and also that the Sar-Pansh shall 
be appointed by him. 

Now, what happened in this sare was 
that on AugQBt 1, 1911, a petition was 
made to the Deputy Oolleotor by the 
Mhars and on November 3, 1911, the 
Mamlatdar wrote to the Deputy Collector 
solisitiDg the appointment of a Panoh assort¬ 
ing to section 18 of the Bombay Hereditary 
Offises Act. Had the Deputy Oollestor 
proseeded to cause the appointment of a 
Pansh to bs made in the manner required 
by the section, all subsequent difficulties 
in the sase would have been saved. Baft 
what he did was to write to the Mamlatdar 
direeliDg him him6elf to take action, in 
aecordaroe with ths suggestion made by 
him. Frcm that time onwards he wa9in 
no way concerned in the matter. Wbat 
appears to have happened afterward* is 
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this. The Mamlatdar ordered his Head 
Karkan to get two Panchas appointed by 
. each party and appointed the Head Karkan 
to be himself a Sar Pansh. The Head 
• Karkan then reported to the Mamlatdar 
•that the Mhara had appointed Panchas 
.hat that villagers had refused to do bo. 
Thereupon the Mamlatdar ordered the Head 
Karkan tc appoint the necessary two persons 
under section 18 . It thus appears that 
the Sar-Panch was not appointed by the 
Deputy Collector bat by the Mamlatdar and 
that the two Panchas whosa appointment 
became necessary owing to ibe failure of 
the villagers were not appointed by the 
Mamlatdar, still les* by the Deputy Collector 
tat by the Head KaikuD, We are unable 
to consider that the ac.ion here disclosed 
was a substantial compliance with section 
18 of the Bombiy Hertditary Offices Act, 
or that a Panch so constituted coaid make 
a valid award. The fact that after the 
award , was made the Depaty Collector 
approved the action taken and the fiodiog of 
the Panoh, can give no kind of validity to 
■ that which had no validity at the time at 
which it was done. The approval of the 
Collector is not required by the Act in the 
case where the Panohas come to a dec sion. 
It is only where the Panchas fail to come to a 
decision that this approval ie recessary 
,and, therefore, the Deputy Collector’s order 
cannot be considered as having been made in 
accordance with the proviso to the section, 
It follow* that the award is invalid, in fact 
it is a nulli'y, not having been made in 
aLy re&peci whatever in accordance with the 
requirements of the Legislature. Therefore, 
the result most be that the esse must 
J>£ approached as though there was no sach 
award. 

’• Now what is the result ? The snit was 
one by the Mbars to restrain the villagers 
frem giving the carcasses of dead animals 
to the Macgs in contravention of the 
award which wai thus passed, and if the 
award was a nullity it must of necessity 
fail, it was, however, sagtrtated that, apart 
from the award, the quejtion of the rights 
of the Mharc arises to be deciiod ou tha 
merits. Bat it h*s be n held by this Oonrl 
in Qhiva v. Vithya(i) folio v ug toe decision 
in Parsha v. Lagmya {2) that, a Civil Court 

U) 25 B 183; 2 Bom. L. R. SS9 

W I 3 B. 83; rind. Doc. s.)|56. 


has no jurisdiction to determine a matter 
of this kind having regard to section 18 
of the Bombay Hereditary Offices Act 
which provides the procedare whereby snob 
dispates are to be determined. Following 
those decisions there is no other coarse 
possible except to allow the appeal and to 
dismiss the suit. 

In view of the fact that this point was 
not raised until the sase same before as in 
second appeal we direct that the parties 
should bear their own costs throughout, 

We wish to add that we regret the result 
in this 0)88 and that we trust that if the 
Mbar plaintiffs move the Collector for a 
fresh decision under ssetion 18 of the Aof 
steps may be taken to ensure a speedy 
determination of the matter and that atten* 
tion may be paid to the requirements of the 
Statute in order that bo regrettable a result 
may not again occur. 

Shah, Agio. 0. J.—I agree. 

w * c * A. Appeal allowed , 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 268 or 1921 . 

June 1, 1922. 

Freient :—Mr. Justice Lindsay and Mr. Jastice 

Kanbaiya Lai. 

DALBEP SINGH— Plaiutiff_ 

Appellant 
* ersus 

KHURSHED HUSAIN— Defbndamt— 

Respondent. 

Court of Wards Act (IV of 1912 ^, $, 45 —Ward cf 
Court, death of—Property retained under superintend 
ence by Court of Wards—Successor of ward, whether 
disqualified from incurring liability. 


Where a Court of Wards takes under its auperin 
tendonce the property of a disqualified proprietor* 
and on the death of that person retains superintend’ 
once over the property under eeotion 45 of the 
Court of Wards Act, the successor to the property of 
the deceased does not thereby become a Ward i- 
Courts, and is not disqualified from incurring ° l 
liability which. might affect the property after the 
debt, and lutbiUttea of the decewed hare beee <U “ 
charged, [p. 748, col. 2.J a 
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Second appeal from a decre9 of the 
District Judge* Meerut. 

Mr. Nehal Okand Vaish, for the Appellant. 

Mr, Iqbal Ahmed , for (be Respondent. 

JUDGMENT.—This appeal arises ont of 
a sail brought by the plaintiff-appellant 
for the recovery of money due on aoooant 
of cloth supplied and money borrowed by 
the defendant, The defenoe, so far as it 
ig material for the purpose of this appeal, 
wee that the defendant wa>, at the time 
of the alleged transactions a ward of the 
Court of Wards and, therefore, incompe¬ 
tent to enter into a contract, to make 
him pecuniarily liable, under section 37 of 
the Court of Wards Aot. 

The Court of first instancs decreed the 
claim; but the lower Appellate Court set 
aside the decree. The view taken by the 
Court of first instance was that the 
defendant was a ward as regards the 
property which he had inherited from 
Musammat Ahmadi Begam but was not a 
ward as regards the property which he 
owned in bis own right. The lower 
Appellate Court, however, held that he was 
a ward with reapect to both the prop¬ 
erties. 

It appears that Musammat Ahmadi Begam 
was the owner cf certain property, the 
superintendence of which was taken over 
by the Oonrfc of Wards on the -2nd August 
Ml. She died in 1913 leaving cerfcaia 
heirs, one of whom was the defendant. 
The Court of Wards retained the property 
of Musimmot Ahmadi Began) under its 
superintendence under seitioa 45, because 
the debts due by tbe deceased had not 
been till then discharged. The property 
was eventually release! on tbe 7th Jane 
M8. The debts, no.v in question, bai 
bsen incurred by the defendant between 
the 24th September 1916 and the 3)fch 
December 1916. Section 45 of Act IV cf 
1912 lays down that: 

“When a ward dieB.before the liquida¬ 

tion is completed of the debts and liabilities 
with which tbe property is charged, the 
Court of Wards may either release suoh 
property or may retain it under its 
superintendence until such debts and liabili¬ 
ties have been discharged,” 


It further declares that: 

“If the Court of Wards retains the 
superintendence, the person who has succeed¬ 
ed to the property.shall not be competent 

to transfer or create any charge cn, or 
interest in, any part of fuch property 
while it remains under tbe e uoeiintendenos 
of the Court of Wardr, n*r shall any 
debts or liabilities previously incurred by 
any person who has so eutcaeded be 
chargeable on such property until the debts 
and liabilities due by the Court of Wards 
have beeD discharged V 

It does not disqualify such a success >r 
from incurring aDy liability which might 
affect tbe property after those debts and 
liabilities have been discharged. 

Section 37 has no applioatior, because 
that section is applicable in terms to 
wards, as defined by section 3. A ward 
is a disqualified proprietor whose person or 
property or any part of whose property id 
under the superintendence of the Court'of 
Wards. The dispnalfication ie declared 
under section b. The defendant was never 
so declared. He made no application under 
section 10. The property inherited by the 
defendant from Musammai ALmadi Begam 
was under the superintendence of the 
Court of Wards but only for a specific 
purpoie, namely, for the discharge of the 
debts and liabilities which were due by 
Musammat Ahmadi Begam at tbe time 
when the estate was taken over under its 
superintendence by the Court of Wards, 
After these debts were discharged and the 
estate was released, any liability, incurred 
by the successors of the lady, might be 
enforceable, except in bo far a9 that 
liability creates a charge on the property 
which was under the superintendence of 
the Court of Wards while suoh debts and 
liabilities had remained undischarged, 

The view taken by either of the Courts 
below cannot, therefore, be upheld. T1 e 
defendant was not a ward of the Court, 
bo as to disqualify him from entering into 
a pecuniary obligation of a kind, not 
foibidden by Feolian 45, thot is, of the 
nature of a tin:pie money dett cr liability, 
not amounting to a charge on ary portion 
of tbe properly which was under the superin¬ 
tendence of the Court of Wards* 





749 


INDIAN OASES, 


VeL LXVIli] 

HBB8A1H BAKH8H 0. JHAMDA BINQH, 

In the lower Appellate Court no other 
plea wbb pressed. We allow the appeal 
Meordingly and setting aside the decree of 
the lower Appellate Court, restore that of 
the Court of first instance with oostp, in- 
eluding in thiB Court-fees on the higher 
scale* 

* w. c. A. 

Appeal decreed. 


LAHORE HIGH COORT. 

MrgCILLANEOOS SECOND ClVIL AfPIAL 

No. 26b5 or 1917. 

April 18,1922. 

Present Mr. Justice Le-Ros9ignol 
aDd Mr. Jnstice Harrison. 

Strdar HUSSAIN BAKHSH and another, 

- mihoh, through Musammat RANGO — 
Defendants—Appellants 
. versus 

8ardor JHANDA SINGH and others — 
Plaintiffs ano OTb eks— Defendants 

— RE$POf“ DENTS. 

Muhammadan Law—Legitimacy—Acknowledgment. 

The rule of legitimation by acknowledgment per¬ 
mitted by the Muhammadan Law applies only when 
the alleged marriage is uncertain, that is, not proved, 
but no benefit can be derived from this rule when it 
iafound as a fact that the alleged marriage never 
took place. 

Missellaneoua second appeal from the order 
of the District Judge, Amritsar, dated the 
24th August 1917, reversing that of the Sub¬ 
ordinate Judge, First Class, Amritsar, dated 
the 10th July 1917, 

Bakhshi TeJt Ohand , Messsr. Muhammad Rafi 
and D. 0. Balli , for the Appellants. 

Pandit Qheo Narain, R, B., and Lala 
fiithen Ohand i for the Respondents, 


JUDGMENT.—In 1914 one Fateh 

Muhammad, a convert to- Islam, whose 
original name was Gurbakhsh Singh sold 
95 kanals of his property, and the present 
suit was for a declaration by his reversioners 
that the sale was without necessity and 
consideration and should not affect their 
rights as reversioner§. 

A preliminary plea by Fateh Muhammad 
was to the effect that he was not without 
issue ai alleged by the plaintiffs but that 
he bad two sons and that the plaintiffs had 
no right to sue in the preseute of those 
sons. Fateh Muhammad alias Gurbakhsh 
Singh, who was originally a Sikh, set forth 
as his case that he was converted to 
Islam and married to Musammat Rango, 
a Muhammadan woman, in 1893 and he 
produced in support of bis contention a 
document marked Exhibit A. That doou* 
ment, the learned Judge of the Court 
below finds, has not been proved at all, 
and he holds for reasons given by him in 
detail that the marriage and conversion 
set up by Fateh Muhammad as having 
taken place in 1893 are disproved. He 
consequently came to the conclusion that 
the sous of Fateh Muhammad are not his 
legitimate sons and he directed the suit of 
the collaterals to proceed. 

In second appeal on behalf of Fateh 
Mohammad’s sons it has been contended 
before us that under Muhammadan Law 
the acknowledgment by Fateh Muhammad that 
the appellants are his sons has the effect 
of legitimating them. For the respondents it 
is admitted that the acknowledgment by 
a Muslim of his offspring is sufficient under 
Muhammadan Law to legitimate them 
provided that certain conditions are satisfied, 
the chief among which is that the marriage 
sbonld not have been disproved. It ie 
urged that the plea of legitimation was 
never mentioned in the Conrt below and 
that Fateh Muhammao’s case reposed upon 
a definite marriage on a definite date, that the 
alleged marriage has been disproved and 
that consequently the rale of Muhammadan 
Law upon which the appellants rely has 
no application. In our opinion, the appeal 
most fail on the finding of fact of the Court 
below that the marriage in lb93 has been 
disproved, for no marriage other than that 
in 1893 has been alleged. The rule of 
recognition permitted by Muhammadan Law 
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applies only when the alleged marriage is 
uncertain, that is, not proved, bat no benefit 
ean be derived from it when it is found 
as a fact that the alleged marriage did 
not take place. 

For these reasons we bold that the reoogni- 
tion by Fateh Mahammad that the appellants 
are his sons does not legitimate them, and, 
therefore, they cannot stand in the way of 
Fateh Muhammad aliat Gurbakbsh SiDgh’s 
collaterals. We aicordingly dismiss the 
appeal with costs and remand the ease to 
the First Court for a decision on the issues 
that remain. 

Z, k, Appeal dismissed. 


fuck 
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have held the premises between them since 
1866. . • 
Both the Courts below have dismissed the- 
suit aB barred by limitation and it seems, 
to us rightly ; while it is quite true that a; 
tenant who holds over cannot set up an, 
adverse title to the landlord, nevertheless, 
it sterns to us that Art. 139 of the First 

Schedole of the Indian Limitation Act 

» • • 

provides that the landlord can only recover 
possession if he sues within 12 years. In 

this sage it is quite obvious that Mohammad 

% 

Sadiq could not have ejected the defendants 
after 1878. tie oould Dot give his transferee 
a better title than he himself had. 

The result is that the appeal fails and is 
dismissed with costs. 

N. K. 

Appeal dismieted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 196 of 1921. 

May 16, 1922. 

present: —Mr. Justice RyveB and 
Mr. Jn6tiie Stuart. 

DEBI PRASAD— Plaintiff- 

Appellant 

versus 

Musarrmat GUJAR and others— 

Defendants—Respondents. 

Limitation Act (IX of 19C8,), Sell. /, Art, 139— 
tenant holding over—Advene possession—Landlord, 
suit for possession by—Limitation, 

A tenant who holds over cannot set up adverse 
title to the landlord, nevertheless under Art. 139 of 
Sell. I to the Limitation Act, the latter can only 
recover possession if he sues within 12 years. 

Second appeal from a decree of the 
District Judge, Benares. 

Mr, Badri Narain, for the Appellant, 

Dr. S. M . Sulaiman and Mr. Baribans 

Bahai , for the Respondents. 

JUDGMENT.—The plaintiff sued (o eject 
the defendants as his tenants on the allegation 
that the plaintiff is a transferee of one 
Mohammad Sadiq. Mohammad Sadiq bad 
leased the premises to Rajjab for one year in 
1865. On the expiry of the year, Rajjab 
held over, aDd.it is found that bis heir, 
Musamrnat Gujar, baa been in possession ever 
since tbo death of her father and that they 


LAHORE HIGH COURT. 

Civil Revision Petition No. 30 of i922, 

May 13, -922, 

Present Mr. Justice Harrison. 
SUKHA NAND and othsrs— Defendant*— 

Petitioners 

versus ' 

Joint Shop of BEHaRI RAM ISHAR DAS 

—Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 190*,), 0. XXX, r, 1, 
0. XXXII , r. 7 — Suit against firm—Minor member — 
Arbitration—Sanction oj Court. 

Where a suit is brought against a firm the mero 
fact that one of the members of the firm is a minor 
would not bring the suit within the purview of 0. 
XXXII of the Civil Procedure Code. The .sanction of 
the Court, therefore, is not required when such a suit 
is referred to arbitration to validate the reference. 

Petition, under section 44 of Act VI of 
1918, for revision of the order of the 
Subordinate Judge, Multan, dated tho 3lsfc 
October 1921. 

Lala Hmgopal, fortbe Petilioneis. ( 

Lala Jagan Nath, for the Respondents. 

JUDGMENT.—In this case the plaint-* 
iff firm sued the defendant firm to recover 
R?. 2,100. The case was referred to arbitra¬ 
tion, and the arbitrator gave ao award 
in favour of the plaintiff firm for 
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Rs. ^ 1,437. After the award v had been 
giyen • one Sakbanand, a member o! the 
defendant 6rm, objected, inter alia y that 
there was a minor member of the firm 
who had not been specifically impleaded or 
personally served, and that, therefore, the 
awa'rd was bad. : A decree was eventually 
given in the terms 1 ' of the award and an 
application for revision has now been 
presented by all four members of the 
firm including the minor, and the only 
point argued at the hearing is that the 
existence of the minor rendered it necessary 
for the Court to give special assent under 
0. XXXII, r, 7 to the reference • to 
arbitration although his existence was cot 
disclosed until after the award had been 
given. 

There would be 6cme force in this conten¬ 
tion had the minor been impleaded as 
such. The suit, however, was brought 
against the firm, and the mere fact that 
there is a minor member of ibe firm, does 
not brmg the suit, in my opinion, within 
the purview of 0. XXXlI. The prosedure 
has been perfectly regular and no reason 
having been shown for interfereica on 
revision,. I dismiss the application with 
•oats. 

z. k. & w. c. A, 

4 

Application dismissed 


Petition, under section 44 of Act VI of 
191S for revision of the order of the District 
Judge, Gojranwala, dated the 27th June 
1921, reversing that of the Subordinate 
Judge, Seoond Class, Gujranwala, dated the 
7th April 1921. 

Lala Tirath Bam and Mr. B. V. Kapur, for 
the Petitioner. 

Kauwar Dalip Singh, for the Respondent, 

JUDGMENT.—The only question argued 
in this case is that the lower Appellate Court 
had no jurisdiction to hear an appeal from 
the order of the Trial Court staying exeou* 
tion. 

On the merits the lower Appellate Court’s 
order is perfectly ju6t anfl reasonable. On 
the law point, there is some sontlist of view, 
but there is authority on both sides. 

In my opinion, speoifis reference to stay 
of execution in section 47 of the Code was 
rendered unnecessary by the alteration of the 
opening words of the section as compared 
with section 244 cf the old Code. 

Under the present law, all questions with, 
out exception, t. e, t all questions which 
determine the rights and liabilities of the 
parties in the matter of the execution of the 
decree are appealable. 

Now, a decision that execution shall not 

fake place does determine a right for the time 

being and may have very far reaching 
results. 

Stay of execution is a question relating 
to execution ; it stops execution deed. 

I dismiss the petition with sosts. 


Lahore high court. 

Civil Revision Petition No, Old of 1921. 

February 8, 1922. 

Present ;—Mr. Justice LeRossignol. 
SARDAR KHAN— Judgment Debtor— 

Petitioner 

versus 

FATEH DIN—Deckeb-Holdes— 

. Respondent. 

Civil' Procedure Code (Act V oi 190SJ, 47— 

Execution of decree — 8tay of execution by 2rial Court 
— Appeal . 

All questions that determine the rights and lift- 
mnfoes of the partieBin the matter of tho execution of 
a decree are appealable. 

An order of the Trial Court directing stay of 
execution is a quostion relating to execution and is 

^peclablo, 


Petition dismissed* 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2602 of 1918 . 

April 29, 1922. 

Present: — Justioe Sir Shadi Lai, Kt, 
Chief Justice, sdcI Mr. Jusfcise 
Abdul Qadir. 

SARUP SINGH—Defendant— 

Appellant 

versus 

KHEMAN and others—Plaintiff* and 

D RF E N U ANTS — R E 55 PONDE NTS 
Court * Jed (VI cf VAIS ), o . 41 ( ij - QrQ^rj 
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rights— Question of custom—Appeal, second—Cert 
Jicate , 


A question relating to grazing rights claimed by 
the tenants of a village over the shamilat area ci the 
village by virtue of custom is a question of custom 
and cannot be agitated in second appeal without a 

Nanda v. Jai Chand, 40 Ind. Cas. 184; 35 P. W. B. 
1917, relied upon. 

Second appeal from the decree of the 
Diefcriet Judge, HoBhiarpur, dated the 5th 
June 1918, affirming that of the Subordinate 
Judge, Second Class, Hoabiarpnr, dated the 

3rd March 1916. 

Lala Hanna Mai for Lala Fakir Ohand , for 
the Appellant. 

Mr. Devi Das t for the Respondents. 

JUDGMENT.—Kheman and others, plaint¬ 
iffs, residents of Nangal Kalan in the 
Hoshiarpur Disfcrist, who are tenants in the 
village, brought a suit for an injunction to 
prevent Sarup Singh, defendant No. 1, who 
is one of the proprietors having a share m the 
shamilat , from enclosing an area of 9 ikanals, 
2 marlas over which they claim to have a 
right to graze their cattle. The Trial Court 
granted the injunction prayed for and on 
appeal by defendant No. 1, the decree of the 
Trial Court was confirmed. Sarup Singh has 
now come up to this Court in second appeal 
and we have heard Lala Nanwa Mai on 
bis behalf and Lala Devi Das for the re- 


epondents, 

A preliminary objection is raieed by lain 

Devi Dae that tbe qnestion as to the rights of 
grazing is odo of custom and .annot be gone 
into in BB.ond appeal without a certifi.ate. 
The learned Distriot Judge has relied on the 
arz wbi.h gives tho plaintiffs he 
right cf gr&zmg over the whole of the 

shamtlot of whieh the plot “ “ 

nart. He Bode that this area fell to tbe lot 
ot Samp Singh by partition among the three 
then existing proprietors in I S, 7, and that 
the laud bus since .ontinned to be entered in 
the revenue papers ae UDColti-ated and 
graz ng rights have never been obetrn.ted by 

the defendant appellant till re.ently He 

finds that tbe appellant has never enjoyed 
effective and ex.lo.ive pre £ e £ B.onoftheplot 

whi.h bad fallen to hie Bhare and the first time 
„hen he .laimed exclotive possession was m 
1913-14. Lala Devi Das refers to paragraph 
220 of Rattigan’s Digest of Customary Law, 
*h Edition, to show that grazing rights are 


granted by custom to tenants as ft body. He 
also refers to a decision of the Punjab Chief 
Coorf, published as Nanda v, tfai Ohand (l) 
iD wbi«h it was held that the rights of 
grazing being based on custom and there being 
no certificate a second appeal eould not be 
entertained. We think that there is force 
in this objection and this appeal oannofc be 
heard for want of a certificate. It may be 
added that on merits aleo this appeal is 
hound to fail, beoause it is concluded by 
findings of fact, which have been referred to 
above, and which cannot ba questioned in 
second appeal. 

We dismiss this appeal with costs. 

Zt Kt Appeal dimissed, 

(1) 40 Ind. Cas. 184} 36 P, W.B. 1917. 


MADRAS HIGH COURT, 

Appeal against Order No. 220 of 1920. 

January 24, 1921. 

Present Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

Tei OFFICIAL RECEIVER, TRIOHINO- 

POLY— Appellant 

versus 

LAKSHMAN AIYAR— Respondent. 

Transfer of Property Act (IV of 188 2),ss. 64, 134— 
Assignment of mortgage—Absence of statutory for - 
malitiefi, effect of. 

A mortgage*debt cannot be treated as validly 
transferred if the conditions imposed by the Statute 
Law, t e, section 64 of the Transfer of Froperty Act, 
as requisite for the valid transfer of the mortgage 
security, are not complied with. [p. 768, col *.] 
Perumal Ammal v. Perumal Naicker, 61 Ind. Cas. 
461; 40 M ,L. J. 26; 13 L. W. 6»; (1921 ) M. W, N. 6, 
44 M. 196, followed. ; . 

Appeal against an order of the District 

Court, Trishinopoly, dated the 31st Maroh 
1920, in Civil Miscellaneous Petition No. 
777 of 1919, in I. F. Nos. 5, 6 and 10 of 

1918. 

Mr. O, 8. Venkatachariar , for the App*l- 

Mr. S. Voraisauamy Aiyar , for tbe Re¬ 

spondent, 
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tr' JUDGMENT. 

Sadisiva Aiyar, J.—I am clear that by 
h8 amendment made in the definition of 
'actionable claim” in the Transfer of 
Property Act in 1900, the Legislature 
intended that when money is borrowed on 
mortgage of immoveable property, the 
creation of the security on the immoveables 
should be treated as material part of the 
mortgage transaction and that the mortgage- 
debt should not be treated as validly 
transferred if the conditions imposed by 
the Statute Law as requisite for the valid 
transfer of the eesurity have not been 
complied with, I think that the latest 
pronouncement of the learned Chief Justice 
in Perumal Animal v. Perumal Naicker (l) 
supports my above view. 

The result is that the appeal has to be 
allowed and the respondent could be treated 
only aa an ordinary creditor and not a 
sesured creditor, The respondent will pay 
the appellants’ cost9 in both Courts. 

Napier, J.— I agree. 

The mortgage-debt has not been legally 
assigned a9 correstly stated by the District 
Judge. Section 134 of the Transfer of 
Property Aafc has no application nor can 
any priaoiple embodied therein be applied 
against the other provisions of the Transfer 
of Property Act, 

The appeal is allowed with costs here 
and in the Court below. 

m. c. P. 

Appeal allowed, 

(1) 61 Ind.Caa.4Sl; 40M.L. J. 25; 13 L. W, 63; 
(1921) M. W. N, 6; 44 M. 196, 


LAHORE HIGH COURT. 

Civil Revision Petition No. 20 of 

1922. 

April 1, 1922. 

Present'. —Mr. Justice Abdul Qadir. 
GHULAM RASUL and others— 
Defendants—Petitioners 

versus 

Musammat RAMZAN B1BI—Plaintiff— 

R, E3PONDENT' 

Civil Procedure Code (Act V of 1903), s. 116, 0. 
X-XllI, r. 1 (2)— Order permitting withdrawal of suit 
Revision, 


753. 

The High Court has jurisdiction to interfere in- 
re vision with an order under 0. XXIII, r. I 1 2) of 
the Civil Procedure Code permitting the withdrawal 
of a suit, on the ground that the order was improp¬ 
erly made. 

Jhunku Lai v. Bisheshar Das , 46 Ind, Cas. 71; 40 A. 

612; 16 A. L. J. 495, dissented from. 

Nathuni Ram v, Sheo Koer , 48 Ind. Cas. 179; 6 P. L. 
W. 104; (1918) Pat. 220; 3 P. L. J. 460, Vchant Ahir 
v. Basawan Ahir , 61 Ind, Cas. 639; 6 P. L. J. 112; 2 
P. L. T 634, Afu.rt.tta Lai v. Ckhabil Das , 46 Ind. C as, 
181; 117 P. W. R, 1918, relied upon. 

Petition, under section 44, Act IX of 1919, 
for revision of an order of the Subordinate 
Judge, Second Class, Gujranwala, dated the 
14th November 1921. 

Saiyed Mohsin Shah , for the Appellant. 

Mr. Zofarulla Khan , for the Respondent, 

JUDGMENT.—In a suit by Musammit 
Ramzan Bibi against Ghnlam Rasul, etc., 
which was instituted on the 12ih Ocbobar 
1920, an order was passed by a Subordinate 
Judge, Setond Glass, Gujranwala, on the 
14th November 1920, allowing the phinfciif 
to withdraw her suit with liberty to 
institute a fresh sait, if necessary. There 
was nothing in that order to show that 
the retirements of O- XXIII, r. 1 
(2) were fulfilled or that there were any 
grounds for allowing the plaintiff to institute 
a fresh sait. Though that order refer* 
to a deed of withdrawal, there appears to 
be none on the record and the order is in 
all probability granted on the oral suggestion 
of the Pleader for the plaintiff. The 
defendants have come np to this Court in 
revision on the ground that (the Court 
below acted illegally or with material 
irregularity in allowing the plaintiff to 
withdraw her suit with liberty to bring a 
fresh suit without there being any justifica¬ 
tion for the order passed, 

Mr. Zafarolla KhaD, who appears for the 
respondent, raises a preliminary qaestion 
whether any revision lies against an order 
of this nature, He refers to Jhunku Lai v. 
Bisheshar Das (1) where it was held by the 
Allahabad High Court that as the Court 
below had jurisdiction to pass even a 
wrong order, an order under 0. XXIIJ, 
(1) (2) conld not be interfered with in revision 
on the ground that it was erroneous. Bat 
Mr. Mohsin Shah draws my attention to 
» 3 veral other decisions in which a contrary 

(1) 40 Ind. Ca-. 71; 10 A. 612; 16 A. L. J, 493 •* 
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view has been held. Nathuni Rim v. cheo 
Eoer (2) and UchantAhir v. Basawan Ahir (3) 
are decisions of the Patna High Court in 
which the learned Judges of that Court 
have inteifered with an order under 
O, XXIII, r, 1 (2) on the ground that the 
order was improperly made and would 
prejudice the defendant. I am also referred 
to a decision of the Punjab Chief Court, 
HMWwa ZiaZ v. Ohhabil Das( 4), which held that 
a revision cid lie in a similar ease, I do 
not think, therefore, that the preliminary 
objection of Mr. Zafarulla Khan can prevail. 
As he himself admits, on the merits bo 
cannot defend the action of the Court in any 
way. 1 do not think there was aDy ground, 
not to speak of a sufficient ground, for 
allowing the plaintiff to irsfcitute a fresh 
suit after withdrawing the existing one% 
The order, dated the 14th November is, 
therefore, set aside and it is directed that 
the suit should proceed on the merits and be 
disposed of according to law, the proceedings 
to be resumed from the stage at which the 
order now cancelled was passed. 

Pleader’s fee in this Court Rs. 16. 

z. K, 

Apfeal dtimissed, 

(2) 46 Iml. Cas. 179; 6 P. L. W. 1C4; (1918) Pat. 
220; 3 P. L. J. 460. 

(3) 61 Ind. Cas. 639; 6 P. L. J. 112; 2 P. L. T, 634. 

(4J 4b Ind. Cas. 181; 117 P. W. R. 1918. 


privy:<council. 

Appeal from the Madras High Court. 

June 2, 1921. 

Fretcnt :—Viscount Haldane, Lcrd 
Atkinson 8Dd Sir John Edge. 
AMBA alias PADMAVATBI— Appellant 

versus 

SHRJNIVASA KAMATHI—Respondent. 

Registration Act (III of 1877,1, 8S < 3, 34 —Hindi 
married woman—Minor—Father, if "representative t ‘ 


(isk 

The father of a Hindu minor girl ceasea to be her 
natural guardian on her marriage and if he has not 
been appointed her legal guardian, he is not her 
representative within the meaning of section 3 of 
the Registration Act. [p. 757, col. 2.] 

Appeal from the judgment and decree 
of the Madras High Court (Abdur Rahim and 
OldBeld, JJ.) dated the 2«th November 1917, 
in Appeal Suit No. 24 of 1916 reported aa 
44 Ind. Cas. 483, oonfirming & deoreo of the 
Court of the Subordinate Judge, South 
Kanara, in Origin*! Suit No. 73 of 1914. 

Mr. Kenwc7thy Brotcn, for the Appellant. 

Mr. De Gruyther , K. 0. and Mr. K. F.£, 
Narosimhain , fer the Respondent. 

JUDGMENT. 

Lord Atkinson.— The appellant, who euea 
in forma pauperis, is a miner ord the reccnd 
wife of the respondent. Sbe was aleothe 
niece of one Krishna Kamathi, deceased, a 
man of considerable properly, who died on 
the 14th April 1909. The respondent is the 
adopted eon of this same Krishna Kamathi. 
The oase made by the plaintiff was that 
Krishna Kamathi being anxious that bis 
line should he perpetuated, pressed the 
respondent who was much attached to his 
first wife to marry ih3 appellant, then a 
girl only eleven yeais of age, that the 
respondent reluctantly consented to do so, 
aDd that the marriage accordingly took place 
upon the 9th Maroh 1908. 

It was alleged to be the custom when 
these child marriages tnke piece that the 
wife is not brought to reside in her husband's 
home till iho baa reached the oge of puberty. 
However that may be, the respondent did 
not brirg this wife of bis to hie home and 
in other reepccts was alleged to have treated 
her in a way of which Krishna Kamathi 
so strongly disapproved that he beoame 
somewhat incensed against his adopted bod. 
He wan the manager of the family prop¬ 
erty, and, although advanced in years, wac 
admittedly on intelligent mar, who man- 
aged this property well and looked after 
all legal mutters, c ,u5h as the institution 
of suits,' eta. On tbo 30th April 1908 
Kriehna Kamathi wrote to the respondent 
a letter, in w'hich he stated that the latter 
had recently become disobedient to him 
aDd had disregarded him, that it appeard 
to him the respondent woold behave in 
the same manner in futuro, that it did Dot 
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Appear to him, Krishna, proper to live with 
the respondent hereafter as a member of 
an undivided family, and that he had divided 
the moveable and immoveable family prop* 
erty into two equal parts, had prepared 
fonr lists thereof, and proposed to divide it 
between himself and hiB sen, in the somplisat- 
ed manner set out in this letter. The 
respondent, in answer to this letter, wrote to 
his adoptive father a letter bearing date 
30fch May 1908, in whieh, after defending 
himself against the aeonsafcions made against 
him, he suggested that relatives for interest¬ 
ed motives had poisoned hie father’s mind 
against him, begged of the father not to 
break up the joint family and divide the 
family property, but stated that if his 
father had made up his mind to do so 
he was ready to take as his share of it the 
property mentioned in List No. 2. 

Krishna Kamathi, in pursuance of the 
resolution he had formed, employed two 
Pleaders to draw up for him two deeds, 
dated respestively the 19fch and 23rd M*y 
1908. The first is a partition dead between 
him and his son, the respondent, in 
which he again sets forth the charges 
against the latter, as he had already done 
m the latter already referred to, stating 
that he had separated and delivered to his 
son the property in the aforesaid List No. 
2 , which the latter had assepted, and 
provided he, the respondent, should enjoy 
the immoveable and moveable propsrty 
mentioned in that list from generation to 
generation, he paying the Siroar Terva and 
by the entry of Kudthala in his, the respond¬ 
ent’s name. The sesond deed is a dead 
of gift to the appellant, his nieae, by which, 
after retitiag that he had effected a partition 
between himself and his sod, of the moveable 
and immoveable property, he, Krishna, ont 
of the part of the same wbith fell to bis 
share, had made to his nieca of hi9 own 
free will, beiau6e of the love he had for 
her, a gift of the moveable and immoveable 
property dessribed in a sshednle atfcasbei 
thereto and estimated to be of the value 
of Rs, 15,000. This deed contains the follow¬ 
ing passage: — 

Though I have given up to yon just now 
the full right of the undermentioned property, 
Bfcitl as yon are now a minor and nnable to look 

to the management of the property, I shall 


CaskS. 

look after the management of the property as 
your trustee till yon betome a major, and f 
shall myself take the rise and cash amount 
settled to ba paid by yon eath year for my 
and my wife’s maintenanse and keep a regular 
account and spend the amonnt nesessaryfor 
the dne performanse of the Mana Mariyade 
pertaining to this property and pay the 
remaining mesne profits to yon as soon as you 
become a major, or I shall get a document 
executed in yonr name for snoh an amonnt on 
the safe security of immoveable property and 
deliver the said doonment to yon.” 

Both these deeds were executed by 
Krishna Kamathi alone. Neither the appel* 
lant nor her father executed them. 

Oo the 1st June 1908, Krishna Kamathi 
duly presented both these deeds 'at the 
offiae of the Sub*Registrar of Vittal for 
registration. Registration, however, did 
not take plaoe owing to some question 
as to the amount of stamp-duty leviable. 
This involved a reference to the Registrar 
of the distriit, whish sensed delay. The 
deeds meanwhile remained with the Sub- 
Registrar. The respondent having in the 
meantime learned that his father had pre¬ 
sented these deeds for registration, requested 
him to obtain a return of them, and the 
latter aosordingly, on the 5th Jnne 1908, 
presented a petition to the Snb-Rsgistrar 
praying for a return of the two deeds 
withont their being registered. On the 
9th Jnne 1908 Krishna and the respondent 
entered into an agreement ( Tahanama ) to the 
effect that during their lifetime they would 
not partition the family property. This 
agreement was duly registered three days 
later, namely, on the 12th June 1908. On 
10th June 1908, Ramayya Shanbhogue, the 
father of the appellant, presented on her 
behalf a petition to the said Sub-Registrar 
objesting to the return to Krishna of the 
two deeds aforesaid until they had been 
registered, and informing this official 
of Lis, the petitioner’s intention to 
institute a suit to eeiure their compulsory 
registration. 

In answer to this petition the Registrar, 
on the 19th October 1908, informed the 
petitioner that the two before-mentioned deeds 
would be returned to the preeentantj 
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Krishna Kamathi, by the Sub^Registrar of 
Vittal nnleaa the claimant under the deed 
of gift obained an icjunction order of a 
competent Court against their return within 
one month from the receipt of this nolic?. 
Accordingly the minor, Amba Bai, by her 
father as next friend, instituted a suit 
(No. 44 of 1908) against Krishna Kamathi 
and her husband to obtain the suggested 
relief. The 1st defendant, Krishna, then 
filed a long writtan statement which is 
significant in its terms. After admitting 
that he bad executed the two dead** and 
had presented them for registration, and after 
stating that bis adopted son left his own 
house and went to reside in the house of 
his father-in-law at MaDgalore for many 
days, be alleged that Ramayya Shan- 
bhogue, taking advantage of hi*, Krishna’?, 
old age, diseass and helplecs condition, 
had represented to him that the conduct 
of his bod, the 2cd defendant, amounted 
to deliberate disobedience and to a disregard 
of his, Krishna’s, oomforts; that his said 
son intended to abandon him altogether, 
and if necessary to mArry a third girl or to 
himself adopt a 6on ; that by these fraudulent 
misrepresentations the plaintiff, Amba Bai s 
father, bad prevailed upon him, Krishna, 
to consent to a partition of his property and 
to make a provision for this girl, hio niece, 
out of his own share ; that in this way the 
two deeds in question were by fraud, mis¬ 
representation and undue influence, procured 
from him, aD old man struck with disease. Ho 
further alleged that he only b3came aware of 
the effect of the two deeds after he had pre 
sented them for registration and, therefore, 
was entitled to have them returned to him 
unregistered. And he made the point that 
the plaintiff, not being a party to the deed of 
partition, had no right to maintain a suit for 
its registration under the Registration Act, 
It clearly appears from these statements that 
Krishna Kamathi thus early clearly made 
the case afterwards strenuously insisted upon 
that the plaintiff’s father, for the purpose of 
procuring for his daughter the benefis con¬ 
ferred upon her by the two before-mentioned 
deeds, exercised upon Krishna undue influ¬ 
ence by the insidious method of poisoning his 
mind against hia adopted son, This suit was 
dismissed as against Shrinivaea, the appel¬ 
lant’s husband, but compromised as between 
her father on bur behalf, and her uncle 


Krishna. Tns terms of the compromise wer# 
embodied in a dasd dated the 29th March 
1909, styled ia the proceedings the deed of 
rectification. By this deed it was provided 
that Krishna would consent and thereby did 
consent to the registration of the two deeds 

dated 19 bh May 1908 and 23rd May, 1908, 
respectively, and further that the appellant 
should enjoy the partitioned property subject 
to certain amendments and conditions therein 
eet out. These alterations and conditions 
seriously modified and diminished the pro- J 
vision made for Amba Bai by the deed of 
gift of the 29 bb Mey, 1908. For instance, it 
burdens the properly given to her by the 
latter instrument with a liability to pay 
Rs. 360 annually to Krishna’s wife, Devi. 
Though providing that he, Krishna, should 
continue to be her trustee till her majority, 
it provides that owing to his ill-health her 
father should manage the property given to 
her on her behalf. It further provided that 
though the property given to her by the 
deed of gift was to be enjoyed by her 
from generation to generation, if she and 
her husband came together and lived 
amicably, and had children, the property 
was to be enjoyed on that line in succes¬ 
sion; but that if she should have no 
children, and her Savathe (co-wife) should 
have children, this property should be 
enjoyed by the latter’s descendants after her, 
Amba’s death. Numerous provisions are, in 
addition, introduced in reference to adoption 
contingent on the many everts named, and 
then the important provision is introduced 
that Amba should have no right to alienate 
the properties given to her in any manner 
while she behaved herself according to the 
conditions coDtaiued in the deed. This deed 
was executed by Krishna Kamathi in the 
presence of many wituesbes. It was not 
executed by Amba Bai nor by her father, 
Ramayya Shaubhogne, nor by her husband, 
the respondent, it is obvious that it super- 
Bedes the deed of gift of the 29th May 1908. 
Its aim, object and effeot are substantially 
different. A decree by consent was accordingly 
made in the compromised suit on the diet 

March 1909 in which, after reciting at 
length the effect of the compromise, it was 
ordered and de.reed "that the partitinn deed 
of the mb May 1203 and the gift deed of 
the i3rd May 1908 in dispute be returned to 
the plaintiff’s next friend for presentation 
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.before tbe Sub-Regi9fcrar of Vifctal, that the 
•Sab-Registrar do register them if they he 
'duly presented before him for registration 
within thirty days from this date,” 

• The deed of the 29fch March 1909 was 
vluly registered. The two deeds of the 19th 
and 23rd May 1908 were returned to the 
appellant’s father and on the 14th April 
1909, the day upon which Krishna Kamathi 
died, were presented by the appellant’s father 
to the Sub-Registrar and registered. 

The Buit out of which this appeal has arisen 
was, on the 17fch August 1914 brought by 
the appellant, suing in forma pauperis by her 
father as her next friend, to recover from her 
husband possession of the property given to 
her by the deed of gift of the 29th May 1908, 
On the 26th November the defendant filed a 
written statement in the suit in which the 
main defences relied upon were (1) that the 
execution of these two deeds of May 19u8 
was procured by the misrepresentation, fraud 
and undue inflaenae of the father of the 
plaintiff upon Krishna Kamatfci, by whish 
the mind of the latter was poisoned against 
the respondent and the eaid deeds were, 
therefore, inoperative and nnenforoeable 
and not binding upon him ; (2) that the 
•ompromiseof the Suit No. 41 of 1108, and 
the execution of the deed of the 29th 
March 1909, respectively, were institut¬ 
ed and procured by similar means, and that 
the decree made in said suit was void and 
of no effect; (3) that the deed of gift of the 
29th May 1908 was cancelled and annuli- 
ed by the execution of this rectification deed; 
and (4) that the registration of the two deeds 
of May 1908 was invalid and ineffective under 
the provisions of the Registration Act, and 
was, therefore, void ab initio , 

The Subordinate Judge found (l) that 
the two deeds of May 1908 were procured 
by undne influence by the appellant’s father 
exercised upon the respondent’s aged father, 
and were, therefore, void ; (2) that the agree¬ 
ment of the 9th June 1908 entered into 
between the respondent and his father was 
valid, that the deed of rectification was, there¬ 
fore, invalid and void, that, therefore, the 
Appellant was not entitled to recover posses¬ 
sion of the properties mentioned in the 
plaint; and (3) that the two deeds of May 


1908 were validly registered. He (in the 
result dismissed the plaintiff’s suit with 
costs. On tbe appeal from this decree to 
the High Court of Madras, Abdar Rahim, 
J., concurred with the Subordinate Judge’s 
finding that the two last mentioned deeds 
upon which the appellant’s case rested, had 
been obtained by the undue influence of the 
appellant’s father. Also that the two deeds 
were repudiated by Krishna Kamatbi before 
they were registered, and that they were 
not properly presented for registration and 
were not validly registered. 

Oldfield, J., differed from his colleague 
on the question of the procurement of these 
deeds by the exercise of undue influence on 
Krishna Kamathi, bnt agreed with him in 
the view that Krishna had the right to 
revoke the deed of gift of tbe 23rd May 
1908 and had revoked it, and both of these 
learned Judges held that under the provi* 
eion of the 32od seotion of the Registration 
Act the two deeds of May 1908 were not 
validly registered. They accordingly affirmed 
the judgment of the Subordinate Judge, 

Their Lordships do not think it neces¬ 
sary to pronounce any decision on the ques¬ 
tion upon which these two learned Judges 
differed. It was not and is not disputed 
that these two deeds cannot be given iu 
evidence or enforoed if they have not been 
duly registered. Their Lordships are dearly 
of opinion that as the appellant was not 
only a minor but a married woman, her 
father bad ceased to be her natural guardian, 
and had never been appointed her legal 
guardian, and was not, therefore, her assignee 
or representative within the meaning of 
section 3 of the Registration Act, 1»77. He 
was not an executant of the said deeds or either 
of them; neither was within the meaning 
of section 34 of that Act the representative, 
assign or agent duly authorised on the behalf 
of Krishna Kamathi, deceased, the only 
executant. Tbe presentation by him of the 
two deeds for registration was in direct con¬ 
flict with the express provisions of this 34fch 
section. The deeds were consequently never 
legally registered. The registration of th6m 
which was procured was illegal, invalid and 
a nullity; and if that be so, as iu their Lord- 
ships’ opinion it must be held to ba, it is 
not disputed that the deeds would be void 
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«iDd unenforceable, and this apart altogether 
frcm the question whether they have not 
been impliedly revoked by the agreement 
dated the 9th of June 1908 entered into 
between Kritbna Kamathi and the respond¬ 
ent and duly registered by the former on 
the 12th of June 1908. It is, therefore, 
unnecessary for their Lordships to expressly 
deside this latter question, ‘lbey are of 
opinion that owing to the invalidity of the 
registration of the two deeds of May 1908 
the appeal fails aDd must be dismissed, and 
they will humbly adviee His Majesty aoiord- 
ingly. 

N, K, 

Appeal dismissed. 


Bom. L.R. 460; 2 L, W. 634; (1916) M. W. N. 622f 
42 I. A. 103 and Hitching $ and Ohoulthwrst Go. v« 
Northern Leather Co. ot America, (1014) 3 K. B, 
907; 83 L. J. K B. 1819; 20 Com. Oas. 26, 30 T. L. B, 
688, referred to. 


Ramjibnn Berowgy r. Oghore Nath Ghatterjee, 26 0. 
401: 2 0. W. N. 188; 13 Ind. Deo, (If. s.) 268, 
explained. 

Qoseti Subha Rao v. Varigonda Narasimham, 27 M, 
368, Jnantndra Mohan Chowdhury v. Qopal Dai 
Chowdhury , 8 C. W. N. 92*; 31 C. 1020, Ramla 
Sahai v Nandan Mian, 2 Tad. Gas. 13; 11 G. L. 
J. 89, Jugtanund Mitser r. Neryhan Bingh, 0 0, 438; 7 
0. L. B. 347; 8 Ind. Deo. 28>, distinguished. 


Appeal against a decree of the Court of the 
Subordinate Judge, Madura, in Original Suit 
No. 66 of 1919, 


Solicitor for the Appellant.—Mr. Douglas 
Grant. 

Solieifcor for the Respondent.—Mr. H. 8. L , 
Pilah. 


MADRAS HIGH COURT. 

101 vi l Appeal No. 324 of 1920. 

April 26, 1921. 

Present'. —Mr. Justice Sadasiva Aiyar. 
and Mr, Justise Spencer. 
DOORVAS J. 8CJBBAYYAR and another 

—Appellants 


versus 

The Firm of K. M, SUBBARAYALUA 
IYERanp Son. MADURA, nr Managing 
Agist, K. M. 8. B. KUPPUSWAMI 1YEB 

—Respondent?. 

Evidence Act (I oj 1872;, .. 92 -Uncmditimal ?ro. 
mist to pay— Oral agreement, calculated to make if 
conditional, admustbiitfy o/. 


Where there ia an absolute, unconditional promise 
to pay a certain amount aa liquidated damages, oral 
evidence of a oontemporaneoua agreement which has 
the effect of making it conditional and defeasible, is 

inadmissible, [p. 7^0, ooL 1.] Q T , 

Motabhoy Mulla Essabhoy v. Mulji Haruiae, 29 Ind. 

Cas. 223; 39 B. 899. 17 M. L. T. 402; 28 M. 1. J. 689; 
13 A. L. J. 629; 19 C. W. N. 713; 21 0. L. J. 607; 17 


FACTS appear from the jndgment. 

Mr. 0 , V. Anantha Krishna Aiyar, tor the 
Appellants.—The oral agreement as to the 
effest of the sansellation of the sontraot by 
the Mills should not have been excluded. 
It was an independent agreement and related 
to a matter on whith the original agreement, 
Exhibit A. was silent. It neither eontraoted 
nor varied from the terms of Exhibit A. 
Reference was made to Qoseti Subba Row v. 
Varigonda Narasxmham (1 ),Jnanendra Mohan 
Chowdhury v. Gopal Das Chowdhury (2), 
Kamla Sahai v. Nandan Minn (3) and 
Jugtanund Miner v. Nerghan Singh (4). 

Mr. V. V. Breenivasa Aiyangar t (with him 
Mr. T. Krishnasawmy Aiyangar ), for the 
Respondent.—The oral evidence of the 
contemporaneous agreement is inadmissible. 
The damages were fixed by the parties at 
Rs. 5,GOO at d the appellants undertook un- 
iondnionally to pay it. The effect of letting 
in the alleged agreement of the respondent 
with the Mills would be to make the written 
agreement, Exhibit A, defeasible. The 
finality cf the original agreement would be 
impaired. See Etchings ar.d Ooulthxfst Co. 
y. Northern Leather Co . of America (5). 


(1) 27 M. 868. 

(2) 8 0. W. N. 628; 81 C, 1020. 

(8) 2 Ind. Caa. 18; 11 C. L. J. 89. 

(4) 6 C. 483; 7 C. L. B. 847; 3 Ind. Deo. (n. b.) 
28? 

(fi) (1914) 8 K. B. 907; 83^L. J, K. B. 1819; 20 
Com. Gas. 23; 80 T,_L. fc R- 688. 
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JUDGMENT. 

Spemoeb, J. —The appellants, who belong to 
a trading family, contraote l to purchase from 
the respondents, a similar firm, 50 hales of 
yarn manufactured by the Madura Mills and 
actually took delivery of 6 biles. Owing to 
a fall in prices in the market the appellants 
were unwilling to reeeive the remaining 44 
bales on the terms agreed upon. The 
contract was thereupon camelled on the 
condition that appellants paid Rs. 5,030 to 
the respondents to make good their losses 
upon their sontraot with the Mills. These 
Rs. 5,000 were included in a larger snm of 
Re, 10,800 which represented the aggregate 
amount found to be owing by the appellants 
to the respondents on a set 1 lemont of accounts 
made on February 2nd, 1919, and an uncondi¬ 
tional promise to pay Rs. 10,800 to respond- 
ants’ order on demand was written in the 
apoellant’s ledger, (Exhibit A), kept by the 
respondents and wa9 signed by the appellants. 

At the tiial in the Sub-^nurt the appellant! 
sought to prove by oral evidence that there 
was a contemporaneous agreement, that, in the 
event of the Mills consenting, to cancel their 
contract, with the respondents, the appellants 
should be excused from their liability to pay 
Rs. 5,000 to the respondents- 

The Subordinate Judge refused to admit 
9 uoh evidence, holding that to do no would be 
tantamount to admitting parol evidence of an 
agreement in defeasance of the written 
contract contained in Exhibit which was an 
unconditional contract to pay R*. 5,000 on 
demand. 

He held that the evidence sought to be 
admitted was made inadmissible by section 
92 of the Indian Evidence Act. He further 
held that the letter (Exhibit II) written on 
the same date as the promise to pay in Exhibit 
A did not amount to a written agreement 
varying the terms of the first agreement. 

Mr. Anantha Krishna Iyer argued that the 
evidence that was excluded was evidence 
of a separate oral agreement as to a matter 
on which Exhibit A was silent and which was 
not inconsistent with its terras. He drew 
our attention to the case of A lotabhoy Mulla 
Essabhoy v. Mulji Haridas (6) as being an in¬ 
stance of the application of proviso (2) of sec- 

(6) 29 Ind. Caa. 223; 39 B. 399j 17 M. L. T. 402; 28 
M. L. J. 569; 13 A. L. .T. 529; '9C. W. N. 713; 21 C. 
L. J. 5c7j 17 Bom. L. R. 460; 2 L. \Y. 521; (1915) M. 
W. N. 622; 42 I. A, 103 (P. C.). 
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tion S2. Their Lordships of the Privy Oounaif 
in that case went into the evidence observing 
that it wonld not be satisfactory to deoid® 
against the defendant on a view which 
might have been obviated by a mere amend* 
ment of the pleadings. So in this case I have 
considered, whether, if the respondents' suit 
had not been based on the accounts but had 
been brought to recover damages on aooonnl 
of the appellant’s breach of conntract in 
respect of the 44 bales which they refused 
to receive, it wonld have been open to them 
to plead in mitigation of the damages due 
upon the'r breach of contract that the 
respondents bad not suffered to the extent 
claimed by them owing to the Madura Mills 
having excused them from their liability 
to receive the remaining bales from tbe Mills# 
After full consideration I have come to tbo 
conclusion that the result wou’d be the same. 
When the promise in Exhibit A to pay 
Rs. 10,800 to respondents’order on demand wa® 
signed there wan an unconditional agreement 
to pay Rs. 5.000 as liquidated damagps for 
the cancellation of the order for the remaining 
44 bales. No donbt Exhibit A is not a very 
formal document and there are no calculations 
to show how the firgure Rs. 5,000 was 
arrived at. Bat on the strength of the 
promise to pay on demand, the respondents 
might have called on the appellants to pay 
the sum of Rs. 10.800 the next minute after 
they had signed Exhibit A and it would 
fchpn have boen inconsistent with the uncondi¬ 
tional nature of that promise to set up a 
contemporaneous undertaking that the 
respondent would re-pay the sum of Rs. 5,000 
paid as compensation in the event of the 
Mills allowing them to countermand their 
order, as to do so would be to destroy the 
finality of the settlement then made which was 
irrespective of the respondents 1 liability to 
tbe Mills. In the respondents’letter, Exhibit I, 
there is no acceptance of the proposal in 
Exhibit H that tbe compensation should b® 
returned if the Mills were prepared to 
cancel the order for bales of qnality No®. 
50 and 44. In Motabhoy Mulla Ettabhoy v. 
Mulji Earidat (6) the separate oral agrs®« 
ment that tbe money paid on December 
23rd,1907, should be treated as a pre-payment 
in lien of the advance due on January 30th # 
1908, and that in satisfaction of the promis¬ 
sory Dote of December 23rd the payee should 
give the holder an acknowledgment of the 
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receipt of the instalment dne on the later 
date was held to be an agreement which 
could be proved under proviso (2) to 
section 92. There the oral agreement was 
quite distinct from the agreement under 
• the promissory-note and not inconsistent 
with it. The fasts of the ease before ns 
are more analogocs to those in Bitchings 
and Ooulthurst Oo. v. Northern Leather 
Go, of America (5) where Bailhache, J. 
held that an oral agreement that the 
defendant would not pay if the goods 
supplied to his Company should be unequal 
»to sample was an agreement in defeasance 
of tbe aontraat to pay contained in the pro- 
mfsicry note, and evidence to prove it was 
inadmissible. 

i 

i In ftamjibun Heroicgy v, Oghore Noth OhaU 
terjee (7 ) there was an attempt to set op 
an oral agreement restricting the absolute 
engagement in a promissory note to pay 
on demand and to bring it under proviso 
•( 3 ) which relates to agieements constitut¬ 
ing a condition precedent to the attaching 
of an obligation under the contract, aod 
it was ruled out as being an agreement to 
postpone the legal obligation to per¬ 
form a promise which was absolute in its 

terms. 

Although the alleged agreement in the 
present ta6e not to enforce the absolute 
premise to pay on demand is not put for¬ 
ward as a condition precedent to the 
attaching of tbe obligation to pay, it is an 
agreement which would have the effeot of 
converting an absolute unconditional promise 
into a conditional, defeasible ODe. 

The other oases cited in the arguments 
are not of much assistance. Qoseti Subb • 
Uow v. Varigonda Narasimham (1) is an 
autlority on the application of proviso (4). 
Jnanendra Mohan Ohoudhurv Oopal D«s 
Olowdhury (2) is an authority on section 9l. 
Kumla Sahai v. Randan Mian (3) deals with 
an agreement de hors section 92 altogether, 
as it provided for the discharge of a debt 
secured by a mortgage deed by means of 
putting the mortgagee in possession and 
letting him enjoy the profits of the mortgaged 


(7) 25 C. 401; 2 c. W. N. 188; J3 Ind. Deo. fN. a.) 



property. Jugtanund Misser v. Nerghan Singh 
(4) simply laid down that evidence of part 
psrformacos of a contract negatived a 
plea that there was an oral agreement 
constituting a condition priedent to the con¬ 
tract becoming enforceable, 

I think that the appellants’ contentions 
are not acceptable and that the appeal 
should be dismissed with costs, 

SioABiVA. Ait iR, J,—I entirely agree both 
with the conclusion of my learned brother 
and with his reasons for arriving at that 
conclusion. 

M. c. p. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Revisiok Petition No. 143 of 1922, 

February 16, 1922. 

Present: —Mr. Justice Sc3tt*Smith. 
WARIS— Judgment Debtor— 
Petitioner 

versus 

FATEH DIN—Decree Holders— 

RESPONDEHT8. 

Specific Relief Act (l of 877j, s. 9 —Execution of 
decree—Order in execution — Appeal. 


An order passed in execution of a deoree under 
section 'J of the Specific Belief Aot ia not appealable. 


Mohfuz Ali v. Dirji Nand Kerat , 28 Ind. Oas. 282: 
45 P. L.R. 1915: 20 i P. W. R. 1915, Thomas Souza v. 
Qulam Moidin Beari, 6 M. 439j 13 M. U J. 214, Kanai 
Lai Qhose v. Jatindn Nath Chandra, 42 Ind. Caa 7l 1* 
45 C. 519: 26 C. L. J, 325* 22 0. W. N. 416, relied 


upon. 

Petition for revision of an order of the 
Senior Subordinate Judge, Hoshiarpur, dated 
the 23rd August 1921, reversing that of the 
Munsif, First Glass, Hcshiarpur, dated the 1st 

August 1921. , 

Mr. Shamair l'hand, for LaU Fakir Qhand\ 

for the Petitioner. 

Sheikh NUz Muhimm^ far the Respond* 


entc, 
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JUDGMENT —On 14th June 1919 Fateh 

Din got a detree for possession of certain 
property againet Waris under settion 9 of the 
Spetifia Relief Att. On the 1st December 
1919 Waris in a regular suit against Fateh 
Din was granted a declaratory detree to the 
effect that part of the property whiah was 
the subject of the suit under seotion 9 belong¬ 
ed to him. Subsequently Fateh Din applied 
for execution of his detree acd the Munsif 
rejectfd the application on the gronnd that 
fais decree had been set aside by the 
dealaratory decree obtained by Waris. Fateh 
Din appealed and the Subordinate Judge 
who beard the appeal acaepted it and directed 
that the First Court should execu'e Fateh 
Din’s decree in respect of the portion of the 
site as to which no declaration bad been 
given. Waris has filed a second appeal to 
this Court and it is contended on hi* behalf 
that no appeal lay to the Subordinate Judge 
from the order of the Munsif rejecting the 
application for execution. It was held by a 
single Judge of the Chief Court in a cate 
reported as Mohfut Ali v» Birji Nand Kerat 
(1) that an order passed in execution of a 
decree under section 9 of the Specific Relief 
Act was not appealable. This decision was 
based upon Thomas Sousa v. Gulam Moidin 
Beari (2). Kanai Lai Qhose v. Jatindra Nath 
Ohandra (3), in which the Punjab ruling and 
the Madras ruling were approved, is to the 
eame effect. I, therefore, hold that no appeal 
from the order rejecting Fateh Din’s appliaa* 
tion for exesntion was competent and that 
the Senior Subordinate Judge in hearing the 
appeal asted without jarisdiotion. As no 
appeal lay I hold that no sesond appeal lies 
from the order of the lower Appellate Court, 
but revision is competent under section 44 of 

the Punjab Courts Act. 

Mr. Niaz Muhammad for the respondent 
c ntends that the order of the Senior Sub¬ 
ordinate Judge does substantial justice 
and that, therefore, this Court should not 
interfere on the revision side. There is forse 
in this contention. 1 have myself perused 
the records, both of the fuit under section 9 of 
the Specific Relief Act and of the declaratory 

(l) 28 Ind. Cas. 282j 45 P. L. R. 1916; 201 P. W. 
R. 1916. 

(2t 26 M. 438; 13 M. L. J.214. 

18»42 Ind.Cas. 711; 45 0. 619; 26 C. L. T. 325* 22 

, W, N, 446. 


suit, and I find that the latter was not in 
regard to the whole of the land about which 
the first suit wst brought. There is no 
reason why Fateh Din should not be allowed 
to execute his decree in respect of that portion 
of the site which was not the subjeot of the 
declaratory snit. The Senior Subordinate 
Judge says that Lala Iqbal Rai’s decree 
covers only the red portion of the property 
shown in the plan attached to the plaint ia 
that case.” It is doubtful whether this is 
correct. The Executing Court should itself 
examine the plans and the measurements 
given in both the suits and should decide 
to what extent Fateh Din oan execute hia 
decree. 

No second appeal lies, and for the reasons 
given above I decline to interfere in revi¬ 
sion. Cos's of this Court shall be borne by 
the parties, 

a. k . Order accordingly. 


ALLAHABAD HIGH COURT. 

Second OiYil Appeal No. 1166 of 1921, 

Jnne 16, 1922. 

Present'.— Mr. Justice Stuart and 
Mr. Justice Sulaiman. 

MADHO DAS— Plaintiff—Appellamt 

versus 

GOKUL DAS AND ANOTHIR—DEFENDANTS 

—Respondents. 

Contract—Barest money—Question oj fact —Appeal 
second. 1 

The qnestion as to what is and what is not earnest 
money turns on the construction of the document 
which contains the contract, but where there is no 
written contract, Hhe question must be decided 
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according to the evidence on the record, and becomes 
a question of fact and a decision on that question 
oannot be disturbed in appeal. 

Second appeal from a decree of the 
District Judge, Benares. 

Dr, Kotlas Nath Kot:u, for the Appellant. 

Dr. Surendro Nath Sen, for the Respond¬ 


ents. 

JUDGMENT,—The plaintiff instituted a 
suit for the recovery of a sum of money 
which, he stated, he had paid in excess to 
the defendants. The facts, as found by 
the Courts below, are that the plaintiff 
agreed to purchase l ^0 bale* of cloth from 
the defendants ; that he broke his contract 
to the extent that he refused to take de¬ 
livery of 11 bales of doth. He took delivery 
of 9 bales and refused to take delivery of 
the remainder. It is further found that the 
plaintiff paid Rs. 1,000 on odo occasion, 
Bp. 1,000 on a second occasion before he 
received any cloth, and that be subsequently 

paid Ha. 4,950, Rs. 4.675 and Rs. 1,236. 
He thus paid Re. 12,861 in all and took 

delivery of 9 bales of doth which were 

priced at Rs. 11,301-15.0. This left a balarce 
of Rs. 1,556-1-0 which the pleiotlff has sued 
to recover from the defendants. The lower 
Courts have dismissed his suit holding that 


be had agreed to pay Rs. 2,000 earnest- 
money and that he bad actually paid 
Rp. 2,0C0 earnest money and that, inasmuch 
as he bad broken the contract, he forfeited 
his earnest-money and was, therefore, not 
entitled to recover anything. The learned 
Counsel for the plaintiff, who appeals before 
us, has scrupulously confined himself 
to the points of law which are open 
to bim in second appeal. He does 
not contest, in addition, the findings 
of the Courts below in every particular. He 
admits the faofcs as we have stated them with 
the exception that he denies that Rs. 2,000 
were paid as earnest money. He says that 
Rs. 1,000 only were paid as earnest money. 
Thus he has argued before us only in favour 
of a relief of Rs. 556-1 0 with interest. 
The law in respect of what is and what 
is not earnest-money, in a contract of snoh 
a nature a8 the present, and the liability to 
forfeiture of *uch earnest-money in respect 
of a failure to perform the contract, is laid 
down in the leading case cf Biwe v. tmith 

(1). There the decision as ‘o what was 
(1) (1684) 17 th. D. 89; 63 L. J.,Ch. 1C65; 60 L. T, 
673; 32 W. It 802; 46 J. P. 773, 



and what was not earnfsfc-moDey, turns on 
the construction of the document which con¬ 
tained the contract, and it was stated by 
Bowen, L. J., at page 97, that in each case 
it is a question of construction. WheD, as 
is the case here, there is no written con¬ 
tract, the point as to determination of wbat 
is and what is not earnest-money, must be 
decided according to the evidence on the 
record and bacomes a point of fact. This 
being the case, the finding of the lower 
Appellate Court, which we can onl y interpret 
as a finding that Rs. 2,000 were paid as 
earnest-money, would conclude the matter. 
It has, however, been argued with skill by 
the learned Counsel for the appellant that, 
in view of the defendants 1 own written 
statement, it was not open to the defendants 
to suggest that more than Rs. 1,000 had 
been paid as eame8t‘money, and his plea 
at first sight finds support from ths wording 
cf the seosnd paragraph of the written 
statement. Toe wording of this paragraph 
is not, however, such as to erclade the 
piesibilifcy of the plea that Rs. 2,t00 had 
been paid ns earnest-money. RsadiDg para¬ 
graphs 1 and 2 together, we understand the 
plea to be that Rs. 2,000 were paid as earnest- 
money, and i: is perfectly clear from the 
proceedings that as soon as the suit came 
to trial, the defendants urged that Rs. 2,000 
had been paid as earnest-money and based 
practically the whole of their defence upon 
that plea. Jn these circumstance*, we 
oonsider that it was open to the Courts 
below to decide as they have decided, that 
Ri. 2,000 were pail as earnest-money 
and we oannot interfere with that decision 
as it is a decision of fact. We, therefore, 
dismiss this appeal with costs. 

Wi 0* A# % 

Appeal dismissed* 
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LAHORE HIGH COURT. 

Sioomd Civil Appeal No. 2458 op 1921. 

April 11, 1922. 

Present :—Justice Sir William Ohevis, Kt. 

H1RA AND OTHER!—PlAIMTJFF8—APPELLANTS 

venue 

HARDAT SINGH— Dipendant — 

Rbsponbut. 

Punjab Tenancy Act (XVI of 1887J, s, 69—Succes¬ 
sion to occupancy rights—Customary heir—Adopted 
son—Hindu Lav—Adoption of married man, validity of. 

In order that an adopted son may succeed to the 
occupanoy land left by his adoptive father, the 
adoption must be under Hindu Law, and must 
comply with the requirements of that law as appli¬ 
cable to the parties concerned, the mere appointment 
as an heir according to custom is not sufficient, 
[p. 764, col. 1.] 

Under Hindu Law, among the twice-born olasses 
a boy may be adopted at any time before his inves¬ 
titure with the sacred thread, and among 8udras an 
adoption is valid only up to the time of marriage 
and not later, [p. 763, col. 2.] 

Pharma Dagu v. Ramkrishna Chimnaji, 10 B. 80; 

10 Ind Jur. 266; 6 Ind. Dec (N. b.) 438, Pichuvayyan 
v. 8ubbayyan, 18 M. 128 at p. 129; 4 Ind. Deo. (n. b.) 
80\, Hup Chandv. Jambu Parshad , 6 Ind. Cas. 272; 
32 A. 247; 14 0. W. N. 645; 7 A. L. J 349; 12 Bom. 
L. R. 402; 11 o. L.J. 454; 8 M L. T 3; 20 M. L. J. 
439; (1910) M. W. N. 432; 37 I. A. 93 (P. C.) and 
Jhunka Prasad v. Nathu, 18 Ind. Cas. 960; 36 A. 263; 

11 A. L. J. 293, referred to. 

Second appeal from a decree of the 
District Judge, Delhi, dated the 1st August 
1921, reversing that of the Mnneif, First 
Class, Jhajjar, Distriofc Rohtak, dated the 
14th JaDnary lb21. 

Mr. fclamair Ohand, for (he Appellants. 
Lala Jogan Nath , for the Respondent. 
JUDGMENT.—The plaintiffs are the land* 
lords in this case and they sue for possession 
of the occupancy land held by the late 
Sariit. The defendant Hardat ie a collateral 
of Sarjit and claims that be has a right to 
succeed to his occupancy land by reason of 
adoption, If the adoption is a valid adoption 
in Hindu Law, then, admittedly, the defend¬ 
ant has a right to succeed to the land: while if 
it is tot a valid adoption, then it can count 
no higher than the customary adoption of 
an heir, and in this ccse the defendant 
•annot succeed. The Fir*t Court decreed 
he claim bolding that the adoption was 
merely one nnder Ouetomaiy Law and was 
equivalent to the appointment of an heir. 

he learned District Judge noting that the 
parties reside in the Roht&k District in 
* District adoptions under Hindu Law 
we ccmmonly found, held that the adoption 



was one under Hindu Law, and dismissed 
the suit. The plaintiffs appeal to this 
Court and on their behalf Mr. Shamair Ohand 
argues that the adoption cannot possibly be 
recognised as valid under Hindu Law, 
because the adopted person was a married 
man. 

The parties are Jots, and Counsel on both 
sides are agreed that they must be regarded 
as Sudras . There are rulings of the Bombay 
High Court to the effect that marriage 
is no bar to adoption among Sudras provided 
that the person adopted is of the same 
gotta as the adopter. [Sse Dharma Dagu v. 
Ramkrishna Chimnaji (l),] The Madras 
and Allahabad High Courts, however, hold 
a different view. In Pichuvayyan v. Subba - 
yyan (2) it is held that a married person 
cannot be adopted. The learned Judge refer- 
red to the Bombay cases and stated that they 
proceeded cn texts which have no authority 
in the Madras Presidency and that, apart from 
the Bombay cases, no text or other 
authority were oiled to justify an 
adoption taking plate after marriage. The 
learned Judges held further that even 
among 8udras , an adoption, in order to be 
valid, mast take place before the marriage 
of the adopted son. The same view as 
regards the higher classes is held in Eup 
Ohand v, Jambu Parshad (3) where their 
Lordships of the Privy Council say • 
‘There is no longer any question that by 
the general Hindu Law applicable to the 
twice-born clashes, a boy oannot ba adopted 
after his marriage,” and in Jhunka Prasad y, 
Nathu (4) the learned Judges held that an 
adoption, in ordei to be valid even among 
Sudras , must take plaos before the marriage 
of the adopted son. The rule seems to 
be as laid down in Mayne’s Hindu Law 
paragraph 1*1, that among the twice-born 
classes a boy may be adopted at any time 
before his investiture with the sacred thread 
and that among Sudras an adoption is valid 
only up to the time of marriage aod not 
later. 


(1) 10 B. 80; 10 Ind, Jur. 266; 5 Ind. D«c 7v K \ 
438. ‘ 


(2) 13 M. 128 at p. 129; 4 Ind. Deo. (n. s.) 801 

(3) 6 Ind. Cas 272; 32 A. 247; 14 C. W. N 645. 7 
.. L. J. 349; 12 Bom. L. E. 402; 11 C. L. J. 464- 8 M 

. T. 3; 20 M. L. J. 439; (1910) M. W. N. 432- 37 T a 
93 (P. C.). ' ' 

(4) 18 Ind. Cas. 960; 35 A. 268,11 A. L, J. 293 
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• Counsel for the defendant urges that 
Hindu Law is not strictly followed in the 
Punjab andheciteB as an instance Hari Kishen 
v, Ghandu Lai (5) where it is laid down that a 
eon cannot compel partition in the lifetime of 
his father. The ruling in this case, however, 
seems to follow the provisions of the Punjab 
Civil Code. As regards adoption, l know 
of only two forms in the! Punjab, vie., 
adoption amongst agriculturists of the 
greater part of the Province, which is, 
strictly speaking, not an adoption but merely 
the customary appointment of an heir, and 
adoption under Hindu Law as practised in 
the south-east part of the Punjab. In order 
that the adopted person may succeed to the 
occupancy land left by the adopter, the 
adoption must be under Hindu Law, and 
must, in my opinion, comply with the require¬ 
ments of that law as applicable to the 

partite concerned. 

According to the Benares School the adop¬ 
tion of a married man even among Sudras 
is invalid, 1 do not say that a custom 
could not be pleaded as applicable to the 
parties concerned and authorising an 
adoption of a mariied peraoD, but certainly 
no such custom has been proved in the 
present case for the simple reason that no 
such special custom was ever pleaded. 
The plaintiffs pleaded generally that there 
was no adoption and the defendant pleaded 
an adoption, and the issue framed by the 
lower Court was whether the defendant had 

become legally an adopted eon. Thus it 
was for the defendant to prove an adoption 
local according to the Hindu Law. He has 
failed to do so, and I think the plain¬ 
tiffs must euoceed. At the same time 
the particular question which has been 
raised before me, namely, the question of 
marriage being a bar to adoption unoer 
Hindu Law dees not reem to have been 

pleaded specifically in the lower Courts, and, 

therefore, I shall not allow costs. I accept 
the appial and .etting aside the de.ree of the 
learned District Judge dismissing the suit, I 
restore tbe decree of the First Conrt bnt 
leave the parties to bear their own costs in 

all ? 0 K 0 t 9 , h. ] M >P»°* accepted, 

,6) 43 Ind. « up, Ct)7i 106 1'. K, 1917 (F. »•)• 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 125& of 1920, 

May 16, 1922.. 

Pretent: —Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

BAIJNATH AID ANOTHE*—PLAINTIFFS - 

Appellants 

versus 

MOHAMMAD ISMAIL— Defendant— 

iiWSPONPENT. 

Religious Endowments Act (XX of 1663), s. 7, [Com. 
mittee appointed under—Mosque property—Lease of 
shops— Committee, powers of, whether restricted to those 
of Mutwalli under Muhammadan Law— 
Muhammadan Law—Trust property—Power of 
Mutwalli—Lease of house property for more than one 

year. 

The powers of an “Islamia Committee” appointed 
under section 7 of the Religions Endowments Act 
to take charge of a mosque and the property 
attached to it are not necessarily governed by the 
rules of Muhammadan Law relating to the powers of 
a Mutwalli. Such a Committee can, m a proper 
case, lease house property for more than one year. 

[p. 765, ool. 5?; p. 766, col.).] 

Oliter :— According to the Muhammadan Law, a Mut. 
walli is not in general authorised to make a lease of 
house property for a period longer than one yeai^ hut 
a Oazi might empower him to grant leases for a 
longer perfod if such a grant is for the benefit of the 

tru9t estate, [p. 766, ool. 1.] 

Second appeal from a decree of the 

District Judge, Agra . 

Dr. Surendro Nath Sen , Dr. S. M. Sulatman, 
and Mr. Baleshwari Fratai, for the Appel- 

Mr. Narain Prasad Asthana, for the Re¬ 
spondent. 

JUDGMENT.— We have heard Counsel on 
both sides in this appeal and have come to 
the conclusion that the judgment of the 
lower Appellate Court is wrong and must be 
set aside and the deoree of the Court of first 

instance restored. 

The suit was a suit in ejectment brought 
by two plaintiffs, Baijnath and L. Bankey 

Lft ]fc appears that there is in Agra a body 
known as the Islamia Committee which is 

entrusted with tbe duty of looking after the 

It* appears tlat attaohed to tbe ilasiid 
there are .ertain .hope and for tbe purpose 
of proTiding funds for the upkeep of the 
mosque, it has been tbe pra.t.ce of this 

Committee to Pfrke frriangeraents for tbe 


c 
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leasing out of these shops so as to secure a 
ragular income. 

In their plaint the plaintiffs staled that they 
were the lessees ot these shops on behalf of the 
Islamia Committee under a lease executed 
in their favour for a period of five year9 
with effect from the 1st April 1919. The 
allegation was that Muhammed Ismail was in 
possession at the time the lease was granted 
in favour of the plaintiffs. He was told 
to quit but refused to give up possession: 
hence this suit for ejectment and also 
for damages in the way of rent for cciu- 
patioD. 

The defendant took a number of pleas. 
He asserted, in the first place, that the 
plaintiffs had no title to bring a suit a9 they 
were not lawfully lessees on behalf of the 
Islamia Committee. It was pleaded that the 
Ifllmia Committee had no power to give these 
plaintiffs a lease for the shops for a period of 
five years. The defendant also denied that he 
was the tenant of the plaintiffs. Further, it 
was pleaded that, in any case, if he was 
deemed to be the plaintiffs’ tenant, the suit 
was not maintainable inasmuch as no proper 
notise to vacate had been given to him. 
The Court of first instance decreed the suit 
but the lower Appellate Court has reversed 
the First Court’s decree, and the first question 
we have to consider ie the legal position 
of the plaintiffs in the present case. 

The view taken by the Judge was that 
according to Muhammadan Law th emutivalli 
of a trust property has no authority to grant 
a lease of house property for a period 
exceeding one year. In the view of the 
learned Judge the Islamia Committee stood 
m the same position with regard to the 
property in question as a mutwalli. Con¬ 
sequently the learned Judge was of opinion 
that the lease in favour of the plaintiffs con- 
veyed no valid title to them. 

Iu our opinion this view of the learned 
Judge ie erroneous. 

We have to refer, in the first instance, to 
the Bengal Regulation XIX of 1810. That 
Was a Regulation passed in order to secure 
the due appropriation of rents and produce 
lands granted for the support of mosques, 
Hindu temples, colleges and other pious 
purposes, and from the preamble to the 
Regulation it is made to appear that this 
legislation was undertaken by reason of the 
fact that there wao mismanagement or want 


of management on the part of persons 
responsible in connection with property 
which had been endowed for the upkeep 
of religions buildings sach as those which i 
we have mentioned. It was declared, 
therefore, by the Regulation (section 2;- 
that the general superintendence of all lands 
granted for the support of mosqaec, Hindu 
temple3, colleges and for other pious and 
beneficial purposes was vested in the Board 
of Revenue and Board of Commissioners in 
the several Districts subject to the control of 
these Boards respectively. 

The words of this section are as general 
a3 they can be, and it is to be noticed that 
the hngaage of the section itself imports no 
restriction on the power of the Board of 
Revenue in the management of the lands 
referred to iu the section. We may also 
in this connection refer to the terms of 
section 4 of the Regulation which lays 
down that in oases where buildings have 

fallen into decay and cannot be conveniently 

repaired, the Boards shall recommend that 

they be sold by public auction or other¬ 
wise disposed of as may appear most 
expedient. 

This arrangement for the management of 
property dedicated to the support of 
religious institutions remained in force for 
many years but was ultimately put an 
end to by the provisions of the Religious 
Endowments Act AX of 1863. It was then 
declared that it was no longer expedient 
that the Board of Revenue should be 
entrusted with the powers of management 
assigned to it under the Bengal Regulation, 
and arrangements were made whereby the 
duties and powers of the Board of Revenue 
were to bo assigned to Committees, or, in 
oases where there were properly appointed 
trustees of the property for the transfer 
of the Board’s powers to these trastees. 
The relevent section we have to consider 
in this connection is section 7 which lays 
down that in all cases described in section 
3 of the Act the Local Government shall 
occe for all appoint one or more Committees 
in evsry Division or District to take the 
place and exercise the powers of the 

Board of Revenue and local agents under 
the Regulation hereby repealed. 

There can be no doubt that the Islamia 
Committee is a Committee which was 
appointed under section 7 of Aot XX of 
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1863, and, consequently, it must be taken 
that they were appointed to take the placB 
of and to exercise the powers of the Board 
of Revenue. 

The learned Judge, as we have said, was 
of opinion that when tho Board of 
Revenue took over the duties of snperin- 
tendence under Rsgnlation XIX of 1810, 
it was necessarily governed by the rules 
of Muhammadan Law relating to the powers 
of a mutwalli to lease trust property. We 
•an find no warrant for this opinion in 
the language of the Regulation itself, aod 
indeed, as we have pointed oat, the language 
of section 4 which direited that the Board 
should in certain casrs recommend the 
Bale of religious buildings, is altogether 
inconsistent with the provisions of Muham¬ 
madan Law, It seems to us that the 
proper view is that in taking over the 
duties of management of these trust 

properties the Board of Revenue was 
entrusted with all reasonable powers which 
might be exercised tor the benefit of the 


trust. 

We may mention, moreover, that the 
provisions of the Muhammadan Law are 
not quits go rigid as the learned Judge 
eeems to have understood. It is quite true 
that there was a rule laid down with regard 
to house property that a mutualli should 
not in general be authorised to make a 
lease of suah property for a period longer 
than one year, but there was this qualifica¬ 
tion attached to it, namely, that in all 

cases the Qazi might empower the mutvalU 
to grant leases for longer periods if be 
thought that such a grant was for the benefit 


of the trust estate. 

If we were really sailed upon to decide 
whether the action of the Islamia Committee 
in leafing oat this property for a period 
of five years to the pla.nt.ffs was Justifiable 
we should have no diffi.olty in finding that 
this .ouree is really in the best interest, 
of the property, it sonld hardly be ex- 
pelted in modern times that any person 
would be willing to take a lease of a shop 
from which be would neiessarily have to 
be removed at the expiry of one year. 
Farther, it is not to be doubted that this 
arrangement by wbi.b the Oomm.ttee hands 

over the control of the property to thekadar 
for a period of five years, w, from their 
point of view, a most lonvemont arrange- 


ment. It secures lo the Committee a 
regular income which they can collect 
without any trouble. The Committee is 
saved the expense and trouble of maintain¬ 
ing a staff to collect the rents and otherwise 
look after the property, and, further, it 
seems to be quite clear that by this 
arrangement they are enabled to get as 
high a rent as they could possibly expeot 
to obtain. The procedure seemB to he that 
the Committee puts up the theka for auction 
for a period of five years and hands over 
the theka to the highest bidder. 

We are of opinion, therefore, that no 
question can possibly arise regarding the 
right of the present plaintiffs to maintain 
this suit in ejectment. We have read the 
document by which the theka was granted 
to the plaintiffs and from that it is 
apparent that they have been vested with 
full control over the abopB in dispute. 
They aie under an obligation to pay 
monthly to the Committee a sum of 
Rs, 700 aod it is declared in the deed that 
the lessees are to be entitled to get any 
rente they can from the persons to whom 
they let out the shops. They are given 
full powers to eject tenants and to make 
all arrangements whish are necessary for 
the renting out of the property. 

The next question that arises is, whether 
the defendant was entitled to raise a plea 
that he could not be ejected without 
notice. It is perfectly clear from the 
pleadings and also from other evidence in 
the case that the defendant has denied the 
right of the plaintiffs and he has been 
maintaining that he is a tenant not of 
the plaintiffs but of the Ielamia Committee. 
As regards this latter contention, there ia 
no evidence whatever and it seems to us 
to be clear on all hands that he has 
never been at any time, regarding which 
we have any evidence, a tenant holding 
directly under the Committee. 

Ifc seems to be true that the defendant 
has been in occupation of some of these 
shops for a number of years. On the 
other band, we have evidence to Bhow tfiat 
for the last 15 or 20 years at least the Islamia 
Committee has been in the habit of giving 
these five years* leases to thekidan , and 
the obvious inference is that the defendant 
must have been admitted to occupation of 
these shops under a grant made by the 
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thtkadars. We sannot for a moment allow 
the plea that the defendant ie a tenant 
bolding direetly from the Committee. 

Then ae regards the present plaintiffs 
whose lease, as we have said, dates from 
the 1st April 1919, it i, a ) e ar on all 
bands thafc the defendant is nothing more 
than a fcrespafser. Some stress h QS been 
laid in the Courts below upon a previous 
litigation between the defendant and previous 
thekadars. It seems that prior to the date 
of the lease in favour of the plaintiffs, 
attempt had been made by the previous 
thekadars to eject the defendant. The case 
was compromised nnder some arrangement 
by whioh the defendant vacated eome of 
the shops in his possession and same to 
an understanding with the then thekidars 
that the rent for the remaining shops wes 
not to be eDhanted nor wa9 he to be ejec'ed 
from them before the 31st March 1919, 
that beiDg the date upon which the lease of 

the previons thekadars expired. 


and rostore the 
first instance. 

N. K, & N. H. 


isi 

dearee of the Court of 


Appeal decreed . 


LAHORE HIGH COURT. 
Second Civil Appeal No. 289 op 1919 . 

March 11, 1922. 

Present :—Justice Sir William Chevis, Kr. 
SHER DIL and another—Defendants ’ 

—Appellants 


versus 

6 DLAB AND OTH 8 K 3 —PtIINTirFa 

—Respondents. 

Custom—Succession -Non-proprietor—Grandson, 

first cousm % 


of 


* general rule, a grandson of a first cousin lias 

hi a vin a g°o' UCCe t0 thG rightS ° f a non ‘P r °prietor 
(Case-law reviewed.) 


Ihe fast that this arrangement was made 
with the previons thekadars sannot help the 
defendant in the present cate. The previous 
lesiees were in aontrol of the property 
only for the period of the lease whioh had 
been given to them by the Committee and 
they sonld not, either by agreement or 
otherwise, sonfer upon tbe defendant a 
right to osoupy fcbe shops beyond the period 
of their own theka , which, as we have 
laid same to an end on the 31sfc Marsh 

♦u i re8uR > therefore, is that when 

the lease of tbe present plaintiffs same 
in o existence, the defendant was in posses¬ 
sion under some arrangement made with 
the earlier lessees—an arrangement which 
e pres9nt plaintiffs are in no way bound 
to resogniza, The defendant sannot, there- 
*°re, be heard to say that any tenancy 
exists which under the law must be put 
an end to by the giving of a regular 
notice as required by the Transfer of 
roperfcy Aafc, He has besides denied the 
* U ®. oE th * present plaintiffs. Ho is 
o mg more than a trespasser and he is 
10 no way entitled to noticj. 

^erafore, that tha lights of 
n 11 are the plaintiffs and we 

ft. fcbl8 Rpp8a * acaordingly, set aside 
te?reo oE f'bo learned District Judge 


Second appeal from the desree of the 

District Judge, Attock at Oampbellpore, dated 

the 7th November 1918, affirming that of 

the Honorary Munsif, Seoond Claes, Shamas- 

abad, Distn.t Attcok, dated the 12th 
January 1918. 

Mr. Nanak Ghand , for tbe Appellant, 

inn™™™*™* f ° r th9 Re8 P°ndent8. 
JUDGMENT —This suit relates to a 

house in a village which was ossupied by 
one Aziz Ullah. The plaintiffs are the pro¬ 
prietors of tbe site. Aziz Ullah, the non¬ 
proprietor, has died and Sher Dil, whose 
grandfather was a first cousin of Aziz Ullah 
has taksn posssssion of the house. The 
plaintiffs sued for possession and the lower 
Court has desreed the suit, and the Distriit 
Judge has dismissed the appeal holding that 
by custom Sher Dil i 8 not entitled to 
succeed. Sher Dil has preferred a second 
appeal to this Court. 

nbLV 11611 ^ 01 -^ 0 Pla, ‘ Utiffa a P«li™iaary 

objeot on is raised that the appeal sannot 

be entertained as there is no oertificate It 

.3 to be noted that the Dietrist Judge has 
treated Sher D.l a, a cslhteral in the 5th 
degree whereas according to the proper 

Sher°Dil >f ° 0I ? P , ntmer degrea ot relationship 
ohei Dil must be regarded as a nnlia* i 

in the third degree, being “ great 'tat 

uZ d :°n { fs h nrg;d th t e ha 8 t Tht fa t r t 1 ** 

the p,rt of the Distri.t Judge has vitiated 
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his judgment and, consequently, a second 
appeal lias. It is urged that the real ques- 
tion is whether a collateral in the third degree 
is entitled to succeed and that thu » not 
the question which has bien decided by the 
District Judge who has treated the ques- 
tion as if it were one whether a collateral in 
the fifth degree is entitled to succeed. Whe- 
ther the flaw in the Distrust Judges ]U lg- 
ment is eneh as to absolve the appellant 
io this Court from the ne.eisity of prodnc- 
iDK a terbificate for eeoond appeal seams to 
m0 a question of some difficulty. I have, 
therefore, given the appellant the Benefit of 
donht and have heard arguments on the 

merits. , , . __ 

Both (idea produced witnesses but no 

instances of succession relating to this parti- 
•alar village have been cited. The decision 
must, therefore, rest on cases already decid¬ 
ed in Court. Firstly, there is a Division 
Bench case in Shtr Jang v. Muncfcs B«« (U- 
This is a resent ruling bearing date 16th 
November 1921. I f*». ho " 8 ver, to see how 
it helps me as it is a caie relating to a 

village in tha Hoshiarpur District, and the 

elaimant whoBB claim to susaeed was then 
disallowed was a collateral in the fourth 

*T«. V. Pi- Bakhlh «) lb. •'*"« «' 

«..... Obii* 6 

“a b,u a™ j. 

nnole was allowed to succeed. This was 

.»» ... .'>«.■} “ Cm 'S 

like the one before ua, 

A Tht D “C.,. lb. <«", rf.,. VMi 

I,-Art 138 A in Rattigan’s Uigeet. 

"t i o ,. M ° da (6) ' c ° i,ateral8 t .:? ^ 

fourth degree were held to be not entitled to 

tuioeed. 

19D. 


'’■) 35 fnd. cas. 29b mF.b. E . 19161 63 P.W.U. 

48 ] ml. Cue, 7231116 P, E. 19 1 ®! L '“ 

l9 !t Wind. Cub. Ul 1C8P.B.19M. 

V 6) 37 P. lb 


In Walt Afttfrcwmatl Kfcan v. Surji (7), 

a 6rst oousin was allowed to sucseed. 

In Earam Ohand v. Hat'am SinQh (8), 
aollaferals in tbe sixth and seventh degree 
ware held to be not entUled to succeed. 

Bug v. Asad Ali (9) does not seem to me 

a relevant ruling. 

The raliDgi seem to sum up to this that no 
collater&l in the second degree has even been 
barred and that no sollateral beyond tbe third 
degree has ever sncsseded. We have the ease 
of an uncle sucseeding [Beli Ram V. TJmar 
Bakhsh (4)] and two cases of first cousins 
succeeding \_Ata Ali Khan v. Kola (5) an 
Wali Muhammad Khan v. Surji C'J. I 
There is no «ase apparently of a first 
couBin having been held to be not entitled to 
suioeed, but the •laimant in the present case 
is net himself the first cousin but is the 
grandson of a first aousin. No doubt aacord* 
iDg to tbe method of computation adopted m 
tbe Punjab he must bs sailed a collateral in 
the third degree. Aiaording to the method 
adopted in England he would be desmbed as 

a first •cusin twiie removed. 

Now, as regards the susoeseion to proprie¬ 
tary rights, the principle of representation 
generally recognized in the Punjab is that if 
a man be dead his plate is taken by his son, 
or if the son also be dead, by the grandson 
and in sush a case the son or grandson 
is in just as good a position as the father 
cr grandfather. But I am not at all sure 
that it can be said that this principle of 
representation applies to all cases including 
gases of Buaeession to tbe rights of a non- 
proprietor in a village. It is not or me to 
draw analogies and to guess what the custom 
is or should be; I oan only go by evidence 
and see what oustom is really proved to 
exist, I have been unable to find a case in 
which fcfce son or grandson of a first cousin 
has ever been held to be entitled to sucseed, 
and, therefore, I am not prepared to hold that 
a grandson of a first ieusin has any right 
of Buicession. J, therefore, flunk that the 
learned District Judge’s decision is correct 
and I dismiss this appeal with costs. 

k z * K ‘ Appeal dismissed* - 

(7) 76 P. R. 1888. 

[3) 71 p. K. t» 80 - 
(Uj 76 P. R. W97. 
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LAHORE HIGH COURT. 

Fibbt Civil Appeal No. 812 op 1920. 

Marth 27, 1922. 

Tressht: —Mr. Justice Broadway and 
Mr, Justiee Abdul Qidir. 

HAR BHAGWAN and others — Plaintiffs 

—Appellants 

tersus 

HUKAM SINGH and another— Defendants 

—Respondents, 

Succession-~Exclusion from, inheritance—Murderer 
— Descendants, lineal, position of—Personal law — 
Public policy — Evidence, admissibility of—Document, 
invalidly registered. 

A murderer as well as his lineal descendants are 
precluded from inheriting the property of the person 
murdered [p 772, col 2.] 

Tne question of the exclusion of the murderer and 
his lineal descendants from inheritance has reference 
to the broad view of public policy and justice rather 
than to the provisions as to exclusion from inherit¬ 
ance of the personal law to which the parties may 
be subject, [p 773, col. 2.] 

Shah Khanam v. Kalandhar Khan, 74 P. R. 1930; P. 
L. R. 1900 at p. 455, followed. 

Brojo Mokun 'Ihakoor v Qouree Par shad Chowdhry, 
15 W. R. 70, Nilmadhab Mitra v. Jotindra Nath Mitra, 

18 Ind Cas. 704: 17 C. W. N. 341, distinguished. 
Muhammad Khan v. Sis Bano , 4l P. R 19J6; 93 P. 

L. R 1903: 82 P. W. R. 1903, Girimallappa Chan- 
nappa v. Kenchava, 61 Ind. Cas. 294; 45 B. 768; 23 
Bom. L. R, 213, Vedanayaga Mudaliar v. Vedammal, 
27 M. 691, Vedammal v. Vedanayaga Mudaliar, 3i M, 
100; 18 M. L. J. 70; 2 M L. T. 633, referred to. 

Therefore, the son of a Hindu murderer is also 
exoluded from inheriting to the murdered person 
even though under his personal law ho may have a 
right to succeed to the murdered man indepen- 
ently of his father, [p 774, col. 2.] 

A deed which is not legally registered is invalid 
and a nullity and as such is inadmissible in evidence, 
[p- 776, col. 2.] 

Basheshar Das v. Bhagwan Das, 44 P. R. 1898, 
disapproved, 

Amba v. Shrinivasa Kamathi, 63 Ind. Cas. 754; 26 

C. W.N. -'69! 14 L, VV. 675, followed 

Udit Narain Ohowdhury v. Mathura Prasad , 29 Ind. 
Cas. 413, Barendra Lai Roy Chowdhuri v. Bari Dasi 
Debi, 23 Ind. Cas 637: 41 O. 972; 27 M. L, J. *0; 
09141 M. W. N.462, 16 M. L. T 6 ; 18 C. W. N. 817; 

19 C. L. .T. 484; 6 Bom. L. R. 400; 12 A. L. J. 774; 1 

D. W. 1060; 41 I. A 110 P. C,', Ram Lai v. Musam - 
rnat Tamkin Bano, 49 Ind. Cas. 543; 17 A. L. J. 363; 
41 A, 386, referred to. 

First appeal from a decree of the Senior 
onbordiDate Judge, Lyallpar, dated the 
iHb January 1920. 

Lala Mott Sagar , R. S., and La'a Badri Das, 
H. for the Appellants. 

No ^ eo ^ arfllw i R- B , for Respondent 

?T 7 r^k ,# ^ Ohind, for Ra*pindent No. 2. 
UDGMENT.—The pedigreedable given 

49 



below illustrates the relationship between the 
parties:— 


f 


First wife=AYA RAM=Second wife 

I 

1 


Phagu Mai, 
(deceased i. 


Shiv Dyal 

I 

Pindi Das, 
(defendant No. 2). 


r i 

Shanker Singh, Devi Dyal 
(deceased), | 

Musa in mat Saraswati, 
husband=S. Hukam Singh, 
defendant No. 1. 


) 

Ganda Mai 


r 


r .i .i i 

Har Bhagwan, Arjan Das. Bishen Das. .Tai Ram. 


'.plaintiffs Nos, 1 to 4. 


Davi Dyal, son of Aya Ram, was murdered 
on the 27th December 1907, aloDg with his 
wife, Muwmmat Jamna Devi. It was found 
that Ganda Mai, real brother of Davi Dyal, 
was responsible for this double murder and 
he was tried for this offence and c:nvicted. 
He was sentenced to be haogeJ and the 
sen'enae was duly executed. He left four 
minor sons behind him, two of whom have 
now attained their majority and have brought 
this suit, on their own behalf and ou behalf 
of their minor brothers, for possession of 
four squares of land in the Lyallpnr Dis> 
triat which belonged to Devi Dyal deceased 
They have also sued for the reiovery of 
Rq. 8,000, as meaae profits for four years 
and for fatur* mesne profits. Their suit has 
baen dismissed by the Senior Subordinate 
Judge and they have preferred this appeal 
agaioat the orders of the Senior Subordinate 
Judge through Mr. Moti Sagar. Certain 
cross objections with regard to the findings 
of the Court, regarding two side issues in 
the case, relating to the allaged adoption 
of one Balwant Singh by Musammat Saras* 
wati, daughter of Davi Dyal, and to a Will 
made by her in favour of the former have 
been filed on bsbalf of the respondents by 
Pandit Sheo Narain and this order will 
dispose of the appeal as well as the cross¬ 
objections. We have heard Mr, Moki Sagar 
for the appellants and Mr, Sheo Narain fer 
Hukam Singh respondent and have also heard 
Mr. Tek Chand who represents Pindi Das, the 
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son of step brother of Devi Dyal,decEared, who 
had been impleaded as a defendant, beoause 
he was a possible heir and also on the ground 
that be bad executed a sale-deed in favour of 
the plaintiffs transferring his rights, if any, 
in the property of the decsassd, to the plaint¬ 
iffs for Rs. 500, but, he denied the receipt 
of aDy consideration for this document and 
iontended that it was rot admissible in 
evidecc?. 

Another brief reference to the history of 
the ease may be made before eonsideriDg the 
various points whioh are in dispute between 
the parties. On the death of Davi Dyal the 
whole of his land was mutated in favour of 
his daughter, Mutammat caraawati, on the 
6111 June 1908 and she continued to be in 
precession of it till she died on the 8bh May 
1914. She had no children of her own, but 
it is stated by her husband Hukam Singh, 
defendant No. 1, that she had adopted 
Bilwant Mngb, ion of Gopal Singh, brother 
of Hukam Singh, a3 her son, and had executed 
a Will (Exhibit D-l) in Balwant Singh’s 
favour on the 6fch May 1914, t. two days 
before her death. It is also said that she 
had the power to adopt him and to leave 
the whole property to him, because she had 
got an absolute estate on the death of her 
father, by virtue of a letter dated the 26th 
Decemer 1907, written by Devi Dayal mak¬ 
ing her the owner of the whole of his prop¬ 
erty, which may be taken to amount to a 
Will in her favour. On the death of Mutant* 
mat Saraswati the land in dispute was 
mutated in favour of her husband, Hakam 
Singh, who is still iu possession of it. On the 
2lst May 1918 the plaintiffs brought their 
suit relying on their relationship with 
the deceased and claiming to be entitled 
to succeed to the property after Muaammat 
Saraswati. They alleged, that their 
father and Devi Dyal deceased were 
members of a joint Hindu family and that 
the propeity bad been acquired by Devi 
Dyal by paying for the proprietary rights in 
the squares in question out of the joint family 
funde. They denied that fcheie was any 
Will in favour of Mvsmnmat Saraswati cr 
that Hukam Singh had aDy right to 
hold the property. They also added that 
Pindi Das had no rights in the property 
and that if he had any they bad now 
purchased the same from him. Hukam 
Singh pleaded in reply that the plaintiffs 


had lost all rights to inherit the property 
of Devi Dyal, deceased, beoause their father 
had been guilty of murdering him and 
joined issue with them on the other points 
urged by them and added that Balwant 
Singh should also have been impleaded. 
For reasons given in bis judgment the 
Senior Subordinate Judge did cot add 
Balwant SiDgh as a party to the euifc and 
the points in dispute have bean fought 
between the plaintiffs on the one hand and 
Hukam Singh and Pindi Das on the other. 

The learned Senior Subordinate Judge 
framed no less than ten issues in this 
•ase and subsequently added two more at 
a very late stage, but it does Dot appear 
to be necessary to discuss most of those 
if suss at aDy great length in this judgment, 
because some of them are no longer dis¬ 
puted, while others are not very seriously 
pressed, and the case binges practically on 
the decision of Issue No. 7, as to the sons 
of Ganda Mai being excluded or not from 
inheriting the property of their deceased 
uncle, who met with his death at the hands 
of their father. 

Perhaps, it would be convenient to take 
up first the issue which can be easily 
disposed of before taking up what is now 
the main issae in the case. The issue 
ai to the existence of a joint Hindu family 
has not been proved by the plaintiffs. In 
fact it is noted by the learned Senior 
Subordinate Judge that the plaintiffs’ 
Counsel gave up this contention while 
arguing tlie case. Before us also this issue 
b88 not been urged by the learned Counsel 
for the appellants. The feet that the 
property was self-acquired i<r also not 
disputed before us and cannot be disputed, 
because the existence cf no joint funds 
is proved. Issue No. % has thus been 
rightly decided against the plaintiffs. 
Under these ciroumsfcances, it is conoeded 
by the learned Counsel for the appellants 
that £0 far os the succession of Musammat 
Saraswati to the property of her father is 
concerned, it was perfectly in accord with 
Hindu Law, by which the parties are ad¬ 
mittedly governed. He oontends, however, 
that all that Musammat Saraswati had, 
was a limited estate for life and that 
einoe her death the succession has opened 
out for the reversioners of Devi Dyal and 
that the plaintiffs bb his nephews are 
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onfcifclei to it. He denies that Musammat 
Saraswati ever gob an absolute estate or 
obtained any rights under the so called 
Will dated the 26th Daeembsr, 1907. This 

br * n * 8 ° 8 [° a consideration of the question 
whether this document is genuine or cot 
and whether it amounts to a Will. Mr. 
Moti Sagar argues that this letter is a 

• . _ was regarded with 

suspicion by the Sessions Jndge when it 

was prodmed before bim in the trial of 
Ganda Mai for the mnrder of Dsvi Dyal 
and has been similarly suspected and 
rejected by the Senior Subordinate Judge 
in the present suit. It is marked as 
Exhibit D 3 and is printed at page 26 of 
the printed record. It is written in Urdu 
^handwriting of one Gardas (D. W. 

•if* . and pnr P° rta to have been signed 
in Hindi by Devi Dyal, deceased. It is 
a dressed to Hukam Singh and desires 
him to come to take charge of the land, 
dealaring Musammat Saraswati to be the 
owner of it and authorising Hukam Singh 
to treat the letter as a Will, as Ganda 
Mai was troubling him (Devi Dyal) very 
Koch. D. W. Wo. 13, Gerdau, while admitting 
that he wrote this letter, states that he 
aid so after the death of Davi Dyal, at 
the instance of Hukam Singh and the 
aab.Inspector of Police. Gardas also states 
that the Hindi signature at the end of it 

avT ^ere in his presense. Pandit 

oheo Narain argues that the Court below 

? S ®. rre ^ in insisting on any formal proof 
\this document, as a Hindu Will does 
?° re 3 a ire any techniial evidence to prove 
1 and does not stand in need of any 
a station. He also urges that there was 
oo motive to fabrisate this letter, because 
0 proof against Ganda Mai in the murdtr 
case was so char that this letter conli 
ar y strengthen the case against him and 
ere was no octassion at that stage to 
a rioate any evidente in advance for the 
|0l P 68 c ivi^ litigation which migt 

*i are not, however, preseed 

® ar8umen ^ of the learned Counsel i 
urnn^^ document. Mush tesbnisi 

Will k* ay D0 ^ be neO03sar y for a Hind 
show ^ ere mu9 fc be some evidence i 
Will k a .^ 0#nmen t purporting to be 

Here fk & was executed by hit 

i 6 • . evidence is absolutely wantin; 

rae t'bat the witness Gardas, in h 


statement in tbe murder case before the 
Sessions Judge, deposed that the letter 
was dictated to him by Devi Dyal and 
wae signed by him in his presence, but 
when he was confronted with that state¬ 
ment be explained that be had made it 
under nndu9 ioflaense. Whatever may be 
the truth, so far as the two statements 
of Gardas are concerned, he has, at any 
rate, shown himself to be a man on whom 
no reliance san be plaeed and yet he wae 
the odI? men whe was produced to prove 
thi3 so-called Will and failed to do so. 
Moreover, there are, as pointed out by the 
learned Senior Subordinate Judge, many 
other things whiah make this document 
open to serious suspiaion. It is furious 
that it was addressed to Haranpur aud 
not to Sargodha where the addressee was 
living. It was at a late stage of the 
investigation in the oriminal eve that it 
was produced by Hukam Singh and the 
explanation he and his father gave of the 
way in which its delivery to either of 
them wa9 delayed is far from satisfactory. 
We think that this document is not genuine 
and has been rightly rejected. The questions 
as to the adoption of Balwaut Singh aud 
of the execution of a Will by Musammat 
Saraswati have also been argued before us, 
but in view of our finding given above as 
to the alleged Will in favour of Musammat 
Saraswati herself, we think it noneaetsary 
to disaufs the vros and cons of these two 
qaestioDS. Her right to adopt depended 
on her having an absolute estate an] as 
we find that there was no Will in her 
favour and that sho had nothing mer 3 
than a limited estate, au adoplna by her, 
even if it were prove!, would hardly be 
of any consequence. We agree, however, 
with the learned Senior Subordinate Judge 
in thinking that the adoption has not 
been established. With regard to the Will 
of Musammat Saraswati in favour of Balwant 
Singh it has been found by the Trial Conrfe 
that the Will was probably approved of by 
Musammat Saraswati, bat it is open to 
doubt that she had a disposing mind at the 
time, owing to her extremely week condition 
Lfc the time the Will was prepared. It has 
been rightly observed that if Balwant Singh 
bad been adopted, there was no necessity to 
have a Will in his favour and it seems 
that Hukam Singh in bis desire to retain 
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tbe property of his deceased wife in bis 
bands, has been resorting (o various 
devices and tbe idea of getting a Will 
from Musammat Saraswati shortly before 
her death was one of thoio devices. Thcs 
the pleas of the defendants as to the Will, 
Exhibit D-3, and the adoption of Balwant 
SiDgh and the Will dated the 6th May 1914, 
fail, and we come to tbe important issae 
relating to tbe rights of the plaintiffs a? the 
Dephews cf Devi Dyal and to tbe question 
whether they are affected or not by their 
father having murdered Devi Dyal in order 
to take hie land. 

Mr. Moti Sagar started bis argument on 
tbe main issue by questioning the finding of 
tbe Court below as to Ganda Mai having 
murdered his brother with the object of tak¬ 
ing his land. He argues that it is notenongh 
for the purposes of a care like the present to 
show that a man has been convicted of the 
offence of murder by a Criminal Court, the 
findings of whioh are not in aDy way binding 
od tbe Civil Courts, and that it must be 
shown by positive and reliable evidence that 
the murder was committed by the man 
whom it is sought to deprive of any property 
he would have otherwise inherited or whose 
descendants are to be shut off from their 
heritage on grounds of public policy. This 
proposition is correct so far as it goes. Tbe 
finding of the Senior Subordinate Judge is 
in no way based on that cf the Sessions 
Judge iu the ctiminal case but is arrived 
at independently after considering the 
evidence on this record about the facts of 
tbe murder. Three witnesses have beou 
examined on this point. Ditto (D. W. Ho. 
H), Aftisammaf Bhagwan Devi (D, W. 
No, 17) and Arura (D. W. No. 18). The 
last named witness professes to have seen 
Ganda Mai giving toka blows to Devi Dyal 
and afterwards to strike Musammat Jamna 
Devi. He is a man who made a statement 
to tbe Police on the day of the occurrence 
and gave evidence at the Sessions trial and 
was believed. Musammat Bhagwan Devi is 
the mother of the plaintiffs and the widow of 
GaDda Mai. She saye that her husband 
killed Musammat Jamna Devi and that on 
the same day Devi Dyal was found killed, 
though she came to know of it after witness¬ 
ing the murder of Musammat Jamna Devi, 
Dittu (D. W, No. 14) heard the outcry of 
mama*u4 Jamna Devi and weut to tho spot, 
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She was murdered in his presence, but • 
Devi Dyal had been killed already in the 
sime bouse. Mr. Moti Sagar’s contention 
i9 that this evidence is hardly sufficient to 
prove that tbe father of tha plaintiffs 
was the murderer of Devi Dyal. We 
do not see, however, any foroa in this 
contention and have no hesitation in believing 
the statement of Arura, who saw the whole 
of the occurrence, and the statements of 
Musammat Bhagwan Devi and Ditto, who 
saw the latter part of the occurrence and 
whose evidence dearly points to Ganda Mai 
being the perpetrator of the doable murder. 
Wo have no doubt that Ganda Mai murdered 
his brother, with the object of taking bis land- 

From the above question of fact Mr. Moti 
Sagar passes on to a point of law and argues 
that even if it is found that Ganda Mai was 
the murderor of hie brother this should not 
deprive the plaintiffs of their rights to the 
estate cf Devi Dyal, because under Hindu 
Law they do not derive those rights from 
their father but they have their own rights 
from the moment of their birth and are heirs 
to their uncle. He eays he i9 aware that the 
Punjab Chief Court has ruled in Mohammad 
Khan v. Sis Bano (1), that the descendants 
of a murderer are precladed from inherit¬ 
ing tbe property cf the person murdered, 
where the sole object of the crime was to 
secure the property of the latter, as such a 
euooeesion is opposed to public policy. He also 
to refers an unpublished* Division Bench 
ruling cf this Uourt, Jind Kaur v. Indar 
Singh % Second Appeal No. 2 d 2 of I9i9, 
which ba9 followed Muhammad Khan v. Sis 
Bano (1/ but adds that both those rulings are 
under Customary Law and aD heir under the 
Hindu Law etinds on a different footing from 
that of a reversioner under tbeCustcmary Law 
of the Punjab. It is contended that so far 
as the texts of the Hindu Law are concerned 
there is no prohibition against even a 
murderer succeeding to the property of • 
the man whom he has murdered, but 
au inference has been drawn from one or 
two texts and it has been held that the 
murderer himself may be excluded under 
Hindu Law on the ground of public policy. 

It is urged that it would be wrong to extend 

(1J 41 P. B. 19CG; 95 P. L. It. 1S06; 82 P. W. R. 1900, 

* Since reported as 07 Iud, Cns. 626; 8 L. 103; 23 P« 

W. It. 
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the disability to the pods and other descend- 
ants of the murderer simply on the ground 
of public policy in cases where the personal 
law of the paities does not justify eaah an 
extension and where sash descendants were 
absolutely innocent of the offenca in question, 
as they admittedly were in this ease, 

Mr, Moti Sagar cites the Mitakshara, 
translated < by Maonaghten and Oolebrcoke, 
page 373, where Yajunawalkya thus pro¬ 
pounded an exception to the ordinary rule 
of succession. According to Hindu Law "an 
impotent person, an outcast, and his issue, 
one lame, a madmar, an idiot, a blind man, 
and a person afflicted with an incurable 
disease” are excluded from participation. He 
points out that the murderer is not excluded 
and that even if the word 'outcast* were to 
be taken as including a man who has com¬ 
mitted a heinous crime aDd his son is to be 
excluded acsording to the above text, there 
is ample authority in Hindu Law for the 
view that the exclusion of the son of an 
outcast applies to sons born after the com¬ 
mission of the act, which resulted in the ex- 
communication of the father, but not to 
Bons born before the father became 
subject to aDy taint. It is further argued 
that if the sons of Ganda Mai had tried to 
succeed Devi Dyal immediately after bis 
death and if there had been no daughter of 
Devi Dyal to intervene between them and 
their succession it might possibly have been 
urged with seme reason that they should be 
excluded, but they now claim to torno in when 
succession has opened out to them by the 
death of Musammat fc’araswati, and they some 
io under Hinda Law nob as sons of their 
father but as nephews of their uncle in wh oh 
capacity they claim under their personal law 
a r, 8ht independently of their father. Reli¬ 
ance is placed for this contention on Btojo 
AfoAttn Thakoor v. Oaurte tar shad Onoicdkry 
where it was held that a nephew 
succeeds under th9 Mitakshara net as the 
heir of bis father, but as tho di/eci heir 
bis undo. We are also referred to another 
decision of the Calcutta High Court, Mmaihab 

f* ra v ’ Jotindra Nath Mitra (3), where a son 
w o was exsluded from iuheritauoo by 
reason of hia murdering Ira father, had 
served out] the punishment ^iutl .cied open 

• (2) 15 W. R. 70. 

(3);13 Ind.jCaa 70ij;i7;C.jV7 ( \N T . : 3il. 


him and claimed maintenance from hia son 
who had got the inheritance, and where it 
was held that the murderer was entitled to 
maintenance and so bis after-born son. 
He also referred to Oinmallappa Ohannappa 
v. Kenchava (4) where a murderer waa 
disqualified from inheriting the estate of the 
person murdered as a case that might 
possibly he considered against him. He 
argued that even that case was no authority 
for extending the disqualification farther than 
the murderer himself. We think the two 
rulings relied upon by him cannot he of 
much help to him in this case. Brojo Mohun 
Thakoor v. Oauree Parshad Ohowdhry (2), 
may he an authority in ordinary cases of 
succession under the Hindu Law to determine 
whether a nephew has an independent 
right of inheritance from his uncle but it 
onnot furnish any guidance in a case where 
the question ie, wbetber the direct lineal 
descendants of a murderer are to hd allowed 
or not to benefit by his crime. Similarly 
Nilmadhab Mitra v. Jotindra Nath Mitra 
(3), is a clearly distinguishable case. No 
doubt the son of a murderer does appear in 
that oaee to have succeeded to the estate 
of hi3 murdered grandfather, because no 
objection appears to have been raised by any 
one against bis succession, but the point that 
was directly before the High Court related 
to the light of maintenance which the con¬ 
vict had against his co parcener, which has 
nothing to do with the point involved in 
the present case. It i6 generally recognised 
that the exclusion of the murderer is not 
based on the principles of either Hindu, 
Muhammadan or Customary Law, hut on 
public-policy and justice and it is from this 
standpoint ratber than that of the personal 
law of the parties that the question before 
d 8 is to be approached. This was beld by 
a Division Bench cf the Punjab Chief Court 
in Shah Ehanam v. Kalandhar Khan 
(5) where the learned Judges laid down 
tbaf publio pclioy and justice demand that 
no criminal should benefit by the remit of 
his crime, at.d that it is unnecessary to con¬ 
sider either the Mnhammadan or Customary 
Law on the point. The same view was 
expressed iu Vedanaycga Mudzliar v. Vedam • 


( 4 ) 61 Iml. Cas, 294; -J5 B. 7fc6; 23 Bom. L, R, 313, 
to) 7i V. K. 1801’; V. L, R. 1600 at p/455. 
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wiaZ(d)and Vedammalv, Veaanayiga Mudaliar 
(7). Both the decisions related to the 
same case. The learaed Judges observed 
in Vedanayoga Mudaliar v. Vedammil (6) 
in remanding I he case for re-trial of the ques¬ 
tion of fact, whether the person sought to 
be excluded from inheritance on the ground 
of having committed a murder had actually 
committed that offeme or Dot : 

“The qaeition whether a Hindi who has 
been party to a murder is prevented from 
succeeding to the estate of the person 
murdered is not answered by the Hindu 
Law. Bat the ptiociple that no one shall 
be allowed to benefit by his own wrongful 
act is of universal application.” 

The same principle was adopted in Muham- 
mad Khan v, Sis Ba*o (1) by Mr. Justice 
Obatterji and Mr. Justice Kensington, who 
held that if the son of a murderer is allow* 
ed to succeed, the law excluding the father 
will be stultified altogether. In the un¬ 
published ruling of this Court in 
Jind Kaur v. Indar Singh, Civil Appeal 
252 of 1919, a case decided by a Division 
Bench, the Sime principle has been farther 
emphasised. The following observations in 
the last mentioned ruling are wcrfchy of 
attention:—“The mardeier’s right in such 
a case is swept away and with ii is cirr.ei 
away the right of eveiy one who claims 

through (and not merely from) him. 

. If this were not s", the object of tbic 

prinoifle of exclusion would be, in many 
cases, rendered nugatory ; an aged father 
who had a right of reversion to a large estate 
could murder the holder of that estate and 
sufftrthe extreme penalty cheerfully know¬ 
ing that ky l»is aoion he had benefited his sons 
very materially. Ham Singb wasnotthe source 
of Indar Singh’s right of succession but he 
was the ohanDel through which bia right went 
to Iudar SiDgh, and when the channel becomes 
tainted, or blocked, che rfght to succeed ceases 
to flow on to the son.” As noticsd already, 
Mr. Moti . agar tries to distinguish the 
present ca?e from Muhimtnad hh*n v. 
Sit bat.o (») and Jind Kaur v. Indar 
tingh [Civil Appeal No. 252 of lyl9*J 
on the ground that they Were both 
inlings under Customary Law and that they 
ehouli not be applied to cases falling uaae r 

(0) 27 M. 691. 

(7) 31 M. 100; 18 *1. L. J. 70; 2 M. L . T. 633. 

~ * Since reported ae 67 Ind, Caa. 626— 


Hindu Law, m the rights of a Hindu heir 
are on a different footing from those of an 
heir under the Customary Law. Iq the first 
place we fail to see that there is mash 
appreciable difference between the position 
of the two heirs, so far as the qaestion of 
deriving their title through a person is 
concerned, For instance, the sons of Ganda 
Mai may be the heirs of Devi Dyal independ¬ 
ently of their father but they certainly 
derive their status as heirs through that 
relationship and, as observed above, if the 
ohannel through which that right to suoceed 
was to flow is blocked, they cannot assert 
their relationship, which was created through 
the murderer and which has been tainted by 
his criminal act. In the second place, on 
consideration of public polioy, it seems to be 
quite unjust to allow the sods of a murderer 
to derive aDy benefit from their father’s 
•rime, because in that way the public 
polioy on which the rule of exolusion is 
based would be defeated. Oar attention is 
drawn by Mr. Tek Ohand to certain princi¬ 
ples of English Law on which the principles 
of public policy propounded by the Indian 
Courts 6eom to be based. He cites the 
following passage from Jodgs Blackstone, 
page 254, in this connection 

There is yet a further consequence of the 
corruption and extinction of hereditary blood, 
which i9 this, that the person attainted 
shall Dot only be incapable himself of inherit¬ 
ing or transmitting his own property by 
heirship, bnt shall also abstract the descent 
of lands or tenements to his posterity in all 
cases where they are obliged to derive their 
title through him from any remoter ancestor. 
The channel, which conveyed the hereditary 
blood from hie ancestors to him is not only 
exhausted for the present, bat totally dammed 
np and rendered impervious for the future. 
This is a refinement upon the ancient law of 
feuds, whish allowed that the grandson 
might be heir to his giandfather, though the 
son in the intermediate generation was guilty 
of feloDy, But by the Law of England a 
manta blood is bo universally corrupted by 
attainder, that bis sons can neither inherit 
to him nor to ary other ancestor, at least on 
the part of their attainted father,” 

'i be law of attainder in England may be 
different to the law in India relating to 
mnrder but we think that the principle 
enunciated above is one whieh] aanjltand 
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should apply to cases where the descendants 
of a murderer claim to benefit by hie arime. 
As remarked already, the question involved 
in this ease ought to be deoiled on broad 
principles of publia policy and we think that 
it is compatible with justice, equity and good 
conscience that the exclusioo of a murderer 
from the inheritance of the man whom he 
had mnrdered rauifc be taken to inalnde his 
direst lineal descendants, and, holding that 
view, we are of opinion that the su't of the 
plaintiffs haa been rightly dismissed. 

As to the part of the cise relating to 
Pindi Dae (defendant No. 2), who was nude 
only a pro forma defendant without any relief 
beiog sought against him, there seems to have 
been no adjudication between the rights of 
the defendants inter se and the only points 
decided with regard to him are those involved 
in Issues Nos. 1, 11 and 12. The point 
raised in Issue No. I wap, “did Pindi Das 
alienate hie share io the estate of Devi Dyal 
deceased in favour of the plaintiffsP M It has 
been found that though he had executed the 
deed dated the 8th January 1918, Exhibit 
P 3, in favour of Har Bhagwan, plaintiff, 
that deed was void for want of consideration, 
that it was very suspicious in its nature and 
invested the plaintiffs with do title to claim 
posaession of any part of the property in suit 
on the basis of that deed. With regard to 
this it has been contended by Pandit Sheo 
Narain that this deed was inadmissible in 
evidence, as it was registered at Haraopur 
where no part of the property concerned was 
situated and that, therefore, the registration 
was withoat jurisdiction and the deal was 
inadmnsible in evidedoe. He refers to 
JJiit Narain Ohowihury v. Mathura Pratai (8) 
where the Caloutta High Court has held that 
the Registrar of a district has no jurisdiction 
to register the bond where the person giving 
the bond has no property in the district. Hs 
refers in the same connection to Harendra 
Lai Rou Ohowdhurt v. Hari Dasi Debt (9) and 
Ram Lai v. Mutammat Timkin Bano (10). He 
aim points ont that the authority followed by 
the Court below for bolding that the dead 
was admissible, t.c., Bashethar Das v. Bhagwan 

(8) 29 Ind. Cm. 413. 

(9) 23 Ind. Caa. 637; 41 0. 972; 27 M. L. J. WO* 
(1914) M. W. N. 432; 16 M. L. T. 6; IS C. \V. N. 817; 
19 0. L. J. 484; 13 Bom L R. 400; 12 A. L. 3 . 774; 1 
L. W. 1050, 41 1. A. 110 (P. 0 ). 

(10) 49 Ind. Cac. 643; 17 A. L. J. 863; 41 A. 335. 


Bat (11), was based on the Allahabad 
case, the decision in which has been re¬ 
considered since by the Allahabid High 
Court. He drawi attention to the 
Privy Con noil ruling Arriba v. Shrinioasa 
Kanathx (12) whiih lays down that a 
deed which was not legally registered is 
invalid and a nullity. We ars incliaed to 
think that this contention ic correct and 
the deed is inadmissible in evidence. We 
also agree with the dear fioding of the Court 
below that the deed was without considera¬ 
tion. (n fact it is admitted before us by the 
learned Connie! for the appellants that no 
part of the eonfideration has bean yet paid 
and as far as we can sea the transfer has been 
rightly characterised as a nominal one, be¬ 
cause it is evident that no one coald have 
parted with titla to so valuable a property 
for such a paltry sum as Rs. 500. It i 3 not 
proved, therefoie, that there wai any valid 
transfer of any rights which Pindi Das may 
have in the property in dispute. 

As regards Issue No. 11, the finding of the 
Court below is that the parties are governed 
by Hindu Law under which the brothers and 
nephews of whole-blood exclude those of 
half blood and no custom to the contrary is 
shown and the issue is, therefore, decided 
against Pindi Die, but in view of what we 
have held regarding the claim of the plaintiffs, 
who are the whole blood nephews of the 
deceased, the result of this issue baldly 
affects the oa*e. Similarly the pronouncement 
of the Court below oo Issue No. 12, doei not 
require any decision from ua. The issue was 
whether the plaintiffs were estopped by their 
condnct from claim ng preference over Pindi 
Das, and it has beeu held that there was no 
condnct of theirs which could operate agaiost 
them by way of estoppel. This is again a 
decision with which we have no concern, ac 
the suit of the plaintiffs fails. We, therefore, 
dismiss thh appeal with costs. The cross- 
obiections filed on behalf of Hukam Singh 
defendant, are also dismissed. They related 
only to the findings of the Oonrt below 
regarding the adoption of Balwant Singh by 
Mutammat Saraswati and the Will made by 
her in his favour which points have baen 
duly disposed of above. 

K * fl * Appeal dismissed. 

(11) 44 P. R. 1898. 

(12) 68 Ind. Cm. 764; 23 0, W. N, 369; 1IL. W. 575 , 
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ALLAHABAD HIGH COURT. 

First Civil appeal No. 122 of ’920. 

May 16, 192 2. 

Present .—Sir Grim wood Mears, Kf., Chief 

Jut Lice, and Mr. Jnflioe Gokul Prasad. 
BIND BAHADUR SINGH and othess— 

PLilKTJFFfl—A h*ELLANT8 
versus 

RITURA JI AND others—Defendant*— 

Respondents. 

Hindu Law—Succession—Widow, death of—Next 
reversioners, not seeking to obtain possession of estate— 
Remoter reversioners, right of. 

One K. died leaving a widow after whose death a 
dispute arose as to succession. K.’s daughter sued 
for declaration and obtained a decree against next 
reversioners Upon a suit brought by the remoter 
reversioners who alleged a custom excluding daugh¬ 
ters from inheritance, which they said, the next 
reversioners being in collusion with the daughter 
had failed to urge in the previous suit: 

Held, that the suit was not maintainable inasmuch 
as even if the custom as alleged were found to exist, 
the persons entitled to succeed would be the next 
reversioners and if the latter did not choose to avail 
themselves of their right to the possession of the 
property, such inaction on their part would not confer 
any right on the remoter reversioners. 

First appeal from a decree of the Sub¬ 
ordinate Judge, Basti. 

Mr. Shiva Prasad Sinha with him Mr. 9. 
M. Eulainan , frr the Appellants^ 

Dr. Furendro Nath fen (with him Mr. Gul- 
tail Lol) t for the Respondents. 

JUDGMENT—The circumstances uoder 
whiih this appeal baa arisen areas follow*: — 
Ope Kutj Behari Siogh died many years 
ago leaving a widow Mvsammat Jamna 
Kunwar. She died in the year 1914. 
After her death, two person*, Sheo Narain 
Singh aDd Cbotku SiDgb, applied for mnta- 
tion ae Dext revereioners. Their application 
was opposed by Musammat Rituraji, the 
respondent No. 1. who represented herself to 
be the daughter of Knnj Behari Singh, and 
laid she was as suih entitled to the property. 
She lost her case in the Revenue Court aod 
afterwards brought a suit for declaration of 
her title as the heiress of Kuoj Behari 
Singh as again3t Cbotku Singh and Sheo 
Narain Singh, the next reversioners. Her 
unit was decreed by the Court of first irstance 
and that decree was confirmed, on appeal, by 
this Ccurt, in 1919. 

The present plaintiffs, who allege them, 
selves to be remoter reversioners, as ocmp^ied 
to Sheo Narain Singh aid Ch-tku Si. gh, 
commenced this litigation on the - ftb of 


June, 1919, claiming possession of the 
property of Knnj Behari Singh against 
Musammot Rituraji Kunwar, ard Cbotku 
Singh and Sheo Narain Singh, the immediate 
reversioners. After stating the fasts, of which 
we have given a brief resume, the plaintiffs 
say that the Chotku Singh and Sheo 
Narain Singh did rot bring forward 
evidence in the previous suit to prove that 
under a snstcm ret cut in the prepent plaint 
Musammot Rituraji Kunwar, even if she 
was the daughter of Knnj Behari Singb, 
W88 cot entitled to succeed. It is suggested, 
but there is no evidence to support it, that 
Chotku Singh and Sheo Narain S : ngh did 
not set up this custom as a defence in the 
previous *uit, presibly beoauee they were in 
collusion with Musammat Rituraji. It may 
be mentionad that in this case they gave no 
particulars to lay the foordatioD of any such 
ccstim, and these would have been neceisary 
if the plaintiffs had been able to get over 
the plea that their plaint disclosed no cauie 
cf action. The plaintiffs pay that their 
cause of action arose cn the 2ud of January 
1914, aDd subsequent dates, and also on the 
13th of January, 1919, when the High 
Court confirmed the decree of the Sub- 
ordinate Judge in favour of Musammat 
Rituraji Kunwar. 

The point raised in the defence was that, 
on tbeir own ca c e, as put forward in the 
plaint, tbe plaintiffs bad no cause of action 
to maintain the present suit. The main 
defence was that, od a careful reading of tbe 
plaintf it disclosed no oanee of actioD, and 
it was to this mattr r that tbe Jndge addressed 
himself in the first instance and ba« decided 
that question adversely t^ tbe plaintiffs-appcl* 
lantp, aLd disraiefed their suit. 

The p!air tiffs rone here in appeal and 
challenge the judgment of the lower Court. 
The learned Subordinate Judge has, in a 
very careful judgment, diccueced the various 
pleas put forward before biro, and we agree 
with h m in his conclusions. This is not 
a case in which a remoter reversioner is 
suirg by reason of tbe action or inaction of 
a nearer reversioner to set aside an alienation 
by an owner with limited powers. In this 
case it is a euit by a person alleged to be 
entitled to cerlain property because some 
person with belter title to that property 
has failed to take advantage of the rights 
which he had. In this case, as soon as 
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M)utammat Jamoa Knnwar died in the year 
1914, ‘the sutceBsion opened ont. If the 
ordinary Hin^n Law applied, the Dext.heir 
would be the daughter, Musamm.'it Ritaraji 
Kan war, provided she succeeded in proving 
that she was the daughter of the deceased 
and .if ehe succeeded in meeting the alleged 
cpstom excluding daughters. If she did not 
succeed because of either of the two reasons 
aforesaid, the property would go to Sheo 
Narain Singh and Obotka Singh, and if 
Sheo Narain Singh and Cbotku SiDgh did 
not sbooso to avail themselves cf therr r'gbt 
to popsesaion of the property, sash inastioa 
of theirs would not confer any rights on the 
plaintiffs who do not olaim to be his heirs. 
The reasoning on this question sannot be 
put - better than it has been put by the 
learned Subordinate Judge at pages 12 and 
13 of the paper book. We agrea with the 
view taken by the Subordinate Judge that 
the pliantifTs are not entitled to maintain the 
present suit. We, therefore, dismiss the 
appeal with eosts. 

n. k. & n. h. Appeal dimiued. 


LAHORE HIGH COURT. 
Miscellameocs Second Civil Appeal No. 2515 

op 1921. 

April 26, 1922. 

FreseflfMr. Justice Abdul Raoof. 

MADAN GOPAL— Decree-Holder— 

Appellant 

versus 

MALAWA RAM— Judgment-Debtor— 

Rrspo* D-JNr. 

Limitation Act (IX of -908f, ss. S, 12 —Civil Pro• 
cedureCode (Act V of lfloO* •• ]2? * O. XLI.r. 1— 
Appeal, second — Limitation—lime spent in obtaining 
copy of First Court's judgment, whether can be excluded 
—Extension cf time—Sufficient cause. 

Under section 12 of the Limitation Act the time 
requisite for obtaining the copy of the judgment on 
whioh the decree appealed against is fonnded can 
alone be excluded in computing the period of limi¬ 
tation. In the case of a second appeal, therefore, the 
period spent in obtaining a copy of the First Court's 
judgment cannot be exol uded under the provisions 
of this section, even where the Buies of the High 
Court require a copy of the First Court’s judgment 
to be filed along with the memorandum of appeal 

A High Court has power to alter, amend and add to 
rules of procedure laid down in the Code of Civil Pro¬ 
cedure aocording to section > 2‘i of the Code, but it 
has nopower to alter the period of limitation provided 

by the Limitation Act. 


Narsing Sahai v. Sheo Parsad, 42 Ind. Cas. 865; 40 
A. 1; »R A. I . J. relied upon. 

A Court is not bound to show indulgence to an 
appellant under section 6 of the Limitation Act 
who has not been prompt in applying for copies. 

Miscellaneous second appeal from an 
order of the District Judge, Jullundur, dated 
the 21st April 1921, affirming that of the 
Senior Subordinate Judge, Jullundur, dated 
the 8th February 1921. 

Lala Eadri Dae , R. S., for the Appellant. 

L'ila Mthr Ohand Mahaian , for the Re¬ 
spondent, 

JUDGMENT. — This appeal is olearly 
barred by time. The judgment appealed 
agairst was given on the 21st April 1921. 
The appeal was lodged in this Ooort on tl e 
12th October 1921. The period of 90 days 

allowed under the law expired on the 20 h 
July 1921. Therefore, the appeal was clearly 
barred by lime on 12th October 1921 ; hut 
the appellant was entitled to time occupied 
in obtaining copy of judgment which be was 
required to file with the memorandum cf 
appeal. The application for copy of judg¬ 
ment was made on 4th July 1921, The copy 
was ready for delivery on 6th July 1921. 
Thus appellant was entitl'd to three days on 
this accrunt. Mr. Badri Das, however, has 
contended that the copy was actually deliver¬ 
ed on the IKh July 1921. This would give 
to the appellant 8 daj s fer obtaining copies. 
The appeal Recording to this calculation 
would be within time up to the 28th July 
1921 and it ought to have been filed then. 
The long vacation commenced on the 29th 
July 1921. Thus the period of limitation 
had expired before the flommercfment of the 
long vacation. Therefore, the appeal of the 
appillant cannot be treated as within time. 

Mr Badri Das for the appellant has 
argued that a°, according to the rules of this 
Court, it is incumbent upon appellant to file 
a copy of the judgment of the F.rsfc Court 
also, the appellant in this oa«e was entitled 
to the benefit of the period spent in obtain¬ 
ing copy of the judgment of the first Court. 
The application for copy cf the first Court’s 
judgment was made on Hie 20th July 1921 
and it was not delivered till the 29th of 
July 1921. If thifi period were to be allowed 
to the appellant h»8 appeal would certainly 
be within time. It is provided in clause (3) 
cfieo'ion 12 of the ^Limitation Act that 
where a decree is appealed from or sought 
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to fce reviewed the time requisite for obtain- 
ids: a eopy of the judgment on which it is 
founded shall also be excluded. Now, in 
this «as9 the decree appealed from is the 
decree of the Appellate Court. Therefore, 
only the time requisite f;r obtaining the eopy 
of the judgment on which the deoree appealed 
against is founded should b- excluded. I am 
aware that this Coirt has framed a rale 
making it necessary to file a iopy of fcbe First 
Coirt*s judgment witL the memorandum of 
appeal. This Court has power to alter, 
amend and add to roles of procedure laid 
down in the Code of Civil Procedure accord¬ 
ing to section 122 cf the Code ; but it has no 
power to al*er the period of limitat : on 
provided by the L’mi'atirn Act. This view 
cfihelawis supported by the Full Bench 
decision of the Allahabad High Court in 
Naisingh Saha v. Sheo Frasad(i ). Mr. Badri 
Dae has asked me to extend the period of 
limitation in this ia*e under section 5 of the 
Limitation Act and treat the appeal as 
within time, bnt 1 see no sufficient reason for 
doing this. The judgment appealed agaicst 
was delivered on the 2lct of April 1921 and 
the appellant did net apply for oopy of 
judgment atd decree till the 4*h of July 
1921. A Ccurt is not brnod to ebow indul¬ 
gence to a litigant who is not prompt in 
seeking bis remedy. 

The appeal is cleaily bar.ed and is dis¬ 
missed with costs. 

z. I. 

Appeal ditmiised, 

(1) 42 Ind. Cai u 855; 40 A. 1; 16 A. L. J. 836. 


ALLAHABAD HIGH COURT. 
Second Oiv»l Appeal No. 38 jiF 1921.' 

May 25,1922. 

Present Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

NEHAL SINGH and akotleb—Defendants 

—Appellants 
t ersui 

FAT EH CHAND and another—Pla nuffs— 

RBtPOXDBKTS. 

B Specific Relie) Act (l of 187 7), «. 23— Contract, 
enforcement of—Stranger — Equity. 

A stranger to a contract is, as a rule, not entitled 
to sue, but relief may sometimes be granted m his 
favour ou principles of equity, [p '7 , col. *,] 

B contracted to Bell certain property to in 
order to satisfy a money-decree obtained against 
him by 8, The consideration was fixed at ah . 2,90.1. 


Oat of this B. actually received Re. 800 and the 
balanoe of Rg. 2,600 wag left with the purohaser 
for payment to 3. The gale, however, waa not 
carried oat, and eventually 9. himself got & sale- 
deed from B. of the same property and ont of 
the prioe fixed appropriated Rs. 3,000 to the satisfao- 
tion of his deoree. Subsequently N. sued B. for 
gpeoifio performance. The suit was deoreed and 
8. lost possession of the property. S. brought the 
present suit to reoover from N. Ha 8,000 being the 
amount appropriated in satisfaction of his deoree. 
The lower Courts held that although N. was not 
liable to pay Rs. 3,000 he was liable to the extent 
of Rs. 2,603, being the amount whioh under 
his contract with B was left with him for payment 
to S. In seoond appeal N contended that 8. being 
not privy to that contraot was not entitled to 
enforoe any covenant under the same : 

Held, dismissing the objection, that though 8. was 
at the outset a stranger in dealings between N. and 
£., nevertheless by reason of the subsequent pro¬ 
ceedings terminating in the deoree for epeoifio 
performance, 8. was brought into a degree of privity 
with N. so as to be entitled to relief on prinoiples 
of equity, [p. 780, ool. 1 ] 

Debi Narain Butt v Ram Sadhan htandal [Chunnilal 

Qhose ], 20 Ind. Cag 6>0;4l C. 137; 17 C. Vf. N. 1143; 
18 C. L. J. 603, followed. 

Second appeal from a degree of the District 
Judge of MaiDpnri. 

Dr. Kailas Nath Katju , for the Appellants. 
Mr. Qirdharilal Aga>wah t for the Respon¬ 
dents. 

JUDGMENT.—This ease has been argued 
at eonsiderable length before us but we have 
•ome to the conolusion that the decree of the 
lower Court ought to stand. 

The suit was a suit for the recovery of a 
sum of Rs. 3,034*fi alleged to be due from 
the first two defendants, Kunwar Nehal 
Sirgh and Kunwar Dwarka Singh. The 
plaintiffs in the suit were Lala Fateh Oband 
and Lala Hira Lai who admittedly are the 
brothers and survivors ofone Lala Sewa Ram. 

It is netessary to set ont in some detail the 
earlier history of this ease. Sewa Ram bad 
obtained in the year 1908 a simple money- 
degree agaiast a judgment-debtor, named 
Kunwar Bhawaoi Singh, who is impleaded 
in the present suit as defendant No, 3. 

In execution of that detree Sewa Ram 
attached tertain immoveable property on the 
allegation that it belonged to bis judgment- 
debtor. 

This attachment produced an objection 
on the pait of Bbawani Siogh’s wife, 
Musammat Darga Kunwar ? who put forward 
the plea that the property had been 
transferred to her. 

This objestton cf Musammat Durga 
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Kunwar was allowed. Thereafter Sewa Ram 
brought a deelara*ory suit for the purpose 
of establishing that the property which 
he had got attache^ was. in fact, the 
property of his judgment-debtor. Sewa Rira 
won this case and, thereafter, began 
execution proceedings. 

Meanwhile, on the 19lb Febrnary !9’0, 
Bbawani Singh entered into an agreement 
with Nehal Singh and Dwarka Singh to 
sell to them certain Zemindari property, 
bis object being to pay off the decree wbish 
was ontstandirg in favonr of Sswa Ram. 

There aan be no question that by this 
agreement Bhawaii Sincrh undertook to 
sell the property to Nehal t'ingb and 
Dwarka Singh for a sum of R*. 2,900, 
Ri. 100 was given as earnest money, Rs. 200 
was paid in sash, and the balaroe of 
Rs. 2,600 was left with the purchasers for 
payment to Sewa Ram in satisfaction of 
bis decree. 

This sale, however, was not carried out, 
and on the 7th June 1910, Sewa Kara, the 
decree bolder himself, got a sale-deed from 
the judgment'debtors, Bhawani Singh and 
his wife, Dnrga Kunwar. The consideration 
of this deed was a &nm of Rs. 3,300. Oat of 
this Rs, 3,034-6 were appropriated by Sewa 
Ram in satisfaction of hia desree. Sewa 
Ram certified satisfaction to the Court. 
The rest of the money was paid to the 
vendor in ca*b. 

Following on this in the year 1912 Nehal 
Singh and D/jajka Singh brought a suit f ir 
speciSc performance of tbe contract for 
conveyance which had been c xeouted in their 
favocr on tbe 19*h February 1910. They 
lo3fc this suit in both the Courts below 
but in second appeal this High Court gave a 
decree direotiDg that specific performance 
of the oontract to sell should be enforced. 
It was directed by this Court that Sewa 
Ram, the subsequent purchaser, and Bhawani 
SiDgh should join in executing a conveyance 
in favocr of the successful plaintiffs, „'ehal 
SiDgh and Dwarka SiDgb, and that 
conveyance was ultimately 6X6futed on 
behalf of Sewa Rim and Bh»*ani Singh by 
the learned Subordinate Judge of Maiopuri. 
The terms embodied in this conveyance were 
the terms which had been agreed upon by 
the parties to tbe contract of tbe 19th 
February 1910. After this sonveyanoe had 
beenA^xecated byitbe Conrt in favour |o£ 


Nehal Singh and Dwarka Singh, Sewa Ram 
lost possession of tbe property, and now we 
have this present 6uit brought by the 
survivors in interest of Sewa Ram to resover 
from Nehal Singh and Dwarka Singh a sum 
of Rs. 3,034-6, that b3ing the amount which 

undar the sale-deed executed in favour of 
Sswa Ram was appropriated in satisfaction 
of Sewa Ram's desree. 

The sait was conteated on every imaginable 
ground. The main plea with which we are 
concerned was that there was no privity of 
contract between Nebal Singh and Dwarka 
Singh on the odo side and the plaintiffs or 
their predecessor on the other. Great 
reliatca was placed upon the fact that Sewa 
Ram was a stranger to the oontract of the 
19th Febrnary 1910, and it was p’eaded that, 
being a stranger to that contract, neither be 
nor his successors were entitled to sne 
for the puroose of enforcing any covenant 
entered into between tbe defendants and 
their vendor. 

The result has been that both the Courts 
below have decreed the claim though not to 
the extent to which the plaintiffs desired. 
Both the Courts have held that although tbe 
defendants Nos. 1 and 2 are liable to these 
plaintiffs, they are ody liable to the extent 
of Rs. 2.600, that being the amount which 
urder tbe contract cf 19th February 1910, 
was left with them for payment to Sewa Ram, 
Interest on this sum to the amount of 
Rs. l44-ii has been allowed. 

It has been strongly argued before us 
that the suit was not maintainable inas¬ 
much as Sewa Ram was no party to tbe 
contrast of the 19th February 1910. There 
can be no doubt that the general law is 
that’ a stranger to a contract is not 
entitled to sne, but there are cases in which 
the Courts have granted relief ia favour of 
a stranger to the contract on principle of 
equity. We have been referred to a great 
DDany oa~es of various Courts but we shall 
content onreelvea with referring to the case 
of Debt Narain Butt v. Ram Sadhan 
Mandal [Ohunnilal Ohoae ] (1) There 

tie whole law on the subject has 
been lucidly la : d down in the judgment 
of Jenkins, C. J. We consider that there 
is a close analogy between the facta of the 
present case and the facts of the case with 

(1) 20 Tnd. Caa. f3C s 41 C. 137. 17 C. W. N 1143 
18 C. L. J. 60*. 
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wbish the Bensh of the Calontfca High 
Ourt was dealing iu the reported tase, 
and we think, when all the faets are 
examined it fs not possible to maintain the 
plea that Sewa Ram or bij safc^seors-io- 
interest, the present plaint ffs, are altogether 
strangers to the dealings between Bhawani 
SiDgh on the one side and Nehal Singh 
and Dwarka Singh on the other so a? to 
preelude them from asking for the relief 
•which has been asked for in this ease. 
Wo start with the fast l bat Sowa Rim 
w88 outside the contrast of 19lh February 
1910; but then we have the fait that Sewa 
Ram was impleaded as defendant in the 
suit for a speeifii performacc3 of that eon* 
tract which was brought by Nehal Singh 
and Dwarka Singh, and we have the fast 
that under the dearee cf this Court Sewa 
Ram and Bhawani Singh were both directod 
to convey the property in dispute to Nehal 
Singh and Dwarka Singh. Further, it is 
not to be dcubfced that it was the intention 
of this Ccurt that this sonveyai ce to be 
executed both by Sewa Ram and Bhawani 
SiDgh was to be cxoeuted upon the very 
te-ms which were embodied in the sontrast 
of the 1 9feh Fdkruary 1910 , and one of 
thore tenns was that Nebal Singh and 
Dwarka Smgh were to be liable to pay 
R<. y,^O0 to Sewa Ram in diatbarge of 
V e debt owing to him from Bbawani Singh 
under the de»reu. In other words, although 
Sewa Ram was at the outlet a stranger 
to the dealings between Bhawani Singh 
and his purchasers, nevertheless by reason 
of these subsequent proceedings terminating 
in a decree for ap3citis performance passed 
by this Court, Sewa Rim was brought into 
a degree of privity with Nehal Singh and 
Dwarka Singh wbioh, in our opinion, jasti- 
ties us in bolding that this is a case in 
which the equitable relief ought to be printed 
as it was granted in the Calcutta case to 
which wa have referred. There the relief was 
granted on the ground of certiiu subsequeat 
dealings bet wean the plaintiff and the de¬ 
fendant No. 5, dealings by which the parties 
were brought into a relation of privity, 
and it was upon that basis that the Cal* 
cutia Court considered that the plaintiff was 
id iilol to equitable relief. Similarly, in the 
prosdLt Cise we think there cm be no 
doubt that in equity the plaintiffs ar9 en¬ 
title:! to the sum whioh was awarded to 


them by the Court below. In oar opinion 
no qaestnn arise3 of ras judicuta or of the 
applimtion of sactnn 47 of the Code of 
Civil Procedure. The ca98 is to our mind 
a straightforward cjss in wbioh the plaint* 
ifft had a cause of action arising oui of 
a decree which was passed by this Court 
for specific performance and out of the 
cmveyaooo which followed upon that 
decree. 

Tha resuP, therefore, ii that we affirm 
the decision of the Court below and dismiss 
this appeal with costs. 

App al dismitssd. 

N. H. 


CALCUTTA HIGH COURT. 

Appeal from Appbllate Order No. 

21 of 1921. 

August 27, 19 41. 

Preient: —Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Panton. 

BALEY MAHAMMAD SAHI and others— 
Degree-Holder—appellants 

versus 

AIJANMAI and others —Judgment- 
Debcor —Rejpondints. 

Execution of decree—Decree-holder seeking to certify 
payment made to him out of Court — Limitation — 
Application to certify payment, if must be distinct from 
application to execute decree—Civil Procedure Code 
(Act V of 190s^ 0. XXI, r. 2 (1— Limitation Act 
(IX of 1908 J, Sch, I, Arts. 174,18J, application of. 

Where a deoree-holdor seeks to certify a payment 
made to him out of Court by the judgment-debtor 
under sub-rulo il) of r, 2 of 0 XXI of the Code of 
Civil Procedure, the Article of the Limitation Act 
applicable to an application for the purpose is 
Art. 181, and tho right of tho deoreo-holder to apply 
accruos as soon as ho receives payment, [p. 781, col. 
2 ] 

Tho Code of Civil Procedure does not proscribe 
that au application to cortify paymout by a judgment- 
debtor must necessarily be distinct from au appli* 
cation for execution of tho decree: there can be 
no objection to a combined application embodying a 
two-fold prayer, uamely, tirat, that tho alleged pay¬ 
ment bo recorded, and secondly, that tho docreo bo 
executed for tho balance of tho judgment-debt, 
[p. 78?, col. l.'J 

Lahhi Narain Qanguli v. Fclamani Dasi, 27 Ind. 
Cas 11; 20 C. L. J. i-«»; 18 C. W. N\ oxovi (196), 
Eusujjzeman Sarkar v. Sanchiu Lai Nahata, 34 Ind. Cas. 
6o> : 41 O. 207; 23 C. L. J. 39 >; 20 C. W. N 272, 
Ilnrendra Chandra Bhuttachurjce v. Qagan Chandra 
Das, 35 Ind Cas. 177; 22 O. W. N. 325, Jotindra 
Kumar Duss v, Qagan Chandra Pal, 4j Ind, Cas. 903; 
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46 C. 22, Elahi Bux v. Nawab Ball, 60 Ind. Cas. 
364; 4 P. L. J. 169; (1919) Pat 260, Masilamani 
Mudaliar v. Sethnswami Ai>jar> 41 Ind. Caa 701; 41 
M. 251; (1917) M. W. N. 50'; 33 W. L. J. 2I&; 22 M. 
L. T. 116, Pandurang Balkrishna v. Jagxja Bhau ,, 
69 Tnd. Cas. 399; 45 B. 91; 22 Bom. L. R. 1120 and 
Bahuballav Roy v. Jogesh Chandra Banerjce t 50 Ind- 
Cas. 242; 23 C. W. N. 320, referred to. 

Biresioar Mookerjee v. Ambiku Charnn Bhutta- 
charjec , 42 Ind Oas. 472; 45 C. 630, distinguished. 

Art. 174 of Schedule I to tho Limitation Act is 
applicable only to a case under sub-rule (2) of r. 2 
of 0. XXI of the Code of Civil Procedure. It has no 
application to a case under sub-rule (1). [p. 781, col. 
2 ] 

Appeal against an order of the District 
Judge, Dinajpar, dated the 5th Oitober 
1920, affirming that, of the Munsif, Dinoj- 
pur, dated the 18th December 1919. 

Babu Oirija Frasanm. Sanyal , for the 
Appellants. 

Baba Jatindra Mohan Ohowdhury for Baba 
Phamndra Lil Maitra , for the Respondents. 

JUDGMENT.—This is an appeal by the 
decree holders from an order of dismissal 
made on an application for execution of 
a mortgage-decree. The preliminary decree 
in the mortgage-suit was made on the 
8th May 1912. This was followed by the final 
desree on the 15bh January 1919. Oa the 
llth August 1919, the decree-holders 
applied for execution, This application was 
prtma facie barred by limitation under 
Art. 182 of the Schedule to the Indian 
Limitation Aat. Consequently, the decree- 
holders Bought to escape from tha bar of 
limitation by reference to a paymeat 
alleged to have been made by the jadgment- 
debtors on the 25th Oofcober 1917. The 
Court of first instance held that the alleged 
payment, which had not been certified or 
recorded ander 0. XX.I, r. 2 of the 
Code of Civil Procedure, could not be 
recognised, and dismissed the application 
as barred by limitation. This decision of 
the primary Court has been affirmed by 
the District Judge. We are of opinion 
that the view taken by the Courts below 
oannot be supported. 

0. XXl, rule 2 consists of three sub-rules. 
Snb rule (1) deals with the ceso where the 
decree-holder seeks to certify a payment 
made to him out of Court by the judgment- 
debtor. The sub-rule provides that where 
any money payable under a decree of any 
kind is paid out of Court or the decree is 
otherwise adjusted in whole or iu part to 


the satisfaction of the decree holder, the 
decree-holder shall certify such payment or 
adjustment to the Court whose duty it is to 
execate the decree and the Court shall racord 
the same accordingly. Sub rule (2) deals 
with the case where the judgment-debtor 
seeks to inform the Court of a payment 
alleged to have been made by him out of 
Court to the decree-holder. In this event, the 
judgment-debtor may inform the Court of 
such payment and apply to the Court to issue 
a notice to the dearea-holder to show cause 
on a day to ba fixed by the Court why 
such payment or adjustment should not ba 
recorded as oartifiad; and if after service 
of such notice the deoree-holder fails to 
show cause why the payment or adjustment 
should not bo recorded as cartffiad, tbe 
Court shall reoord the same accordingly. 
Sub rule (3) finally provides that a payment 
or adjustment which has not baeu ortified 
or recorded a3 aforesaid, that is, at the 
instance of either the decree holder or the 
judgmaDt-debtor, shall not be recognised 
by any Court executing the decree 
Lat it be uonceled that nub-rule (3) 
is expressed in wider terms thau the corres¬ 
ponding provisions of the Code of 1882, which 
laid down that a payment or adjustment not 
certified should not ba recognised as paymanl 
or adjustment of the decree. But this does 
not solve the problem raised before U3. The 
question is, whether the decree-holder can 
certify the alleged payment in the manner 
attempted iu his application for execution. 
In this connection it is important to ob¬ 
serve that Art. 17-1 of the Limitation 
Act is applicable only to a casa under 
sub rule (2) of rule 2. That Article provides 
that an application fjr the issue of a 
notice under tbe Civil Pro3edure Code to 
show cause why any payment made out of 
Court or any money payable under a decree 
or order should not be recorded as certified 
shall be made within 90 days from the 
date when the payment or adjustment is made. 
This is clearly not applicable to a case 
under sub rale (l). We mast conssquently 
consider, whether there is a period of limi¬ 
tation for an application by a detree-holder 
who has received payment from the judg- 
ment-debtor out of Court, to record tbe 
payment. Plainly, the only Article applicable 
is Art. 181, which provides that an appli¬ 
cation for which no period of limitation 
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is provided elsewhere in this Schedule shall 
be made within three years from the time 
when the rights to apply accrues. The 
right of the decree-holder to apply aoorueg 
as soon as he receives payment, because 
from that moment he is under an obligation 
to certify the payment to the Court whose 
duty it is to execute the degree. 

In the ease before up, the alleged payment 
was made on the 25tb October 1917, Con¬ 
sequently it was open to the decree* holder 
to apply to the execution Court within three 
years from that date to record the payment, 
The Code does not prescribe that rush 
application must be distinct from an appli¬ 
cation for exesufcioo of the decree and 
there is obviously no objection to a combined 
application embodying a two fold prayer, 
namely, first, that the alleged payment 
be recorded, and secondly, that the dearee be 
executed for the balance of the judgment- 
debt, Thh view has beea adopted by this 
Court in the cases of Lakhi Naratn Qanguli 
V. Felamani Dasi (1), Eusuffieman Satkar v. 
Sandhi a Ld Nahuta (2) and Harendra 
Ohandra Bhattacharjee v. Qagan Chandra Das 
(3), That the decree-holder is not bound by the 
rule of limitation applicable to the judgment- 
debtor bas alGO b9en recognised in a series of 
decisions of this Court, namely, Lakhi Nanin 
Qanguli v. Felamani Da$i (1), Eusuffteman 
Sarkar v. Sanchia Lol tfahata (2), Rarendra 
Chandra Bhattach irjee v, Qagan Chandra 
Das (3) and Jotindra Kumar Dass v. Qagan 
Ohandra Pal (4) A similar view has not 
been adopted by the Patna High Court in 
Sheik Elahi Bux v. Nawab Lall (5) by the 
Madras High Couri in Masilamani Mudaliar 
v. Sethuswami Aiyar (6) and by the Bombay 
High Court in Pandurang Balkritkna v. 
Jagya Bhau (7). Our attention baa, 
however, bsen drawn to the decision 
of this Court where an apparently different 
conclusion was reached. The first of theeo 

(1) 27 1ml. Can. 11; 20 C, L J. 131; 18 C. \V. 1S\ 
cxcri (1S6;. 

(2) 34 I ml, Cas. (308; 43 C. 207; 23 C. L. J. 300; 20 
C. W. N, 272, 

(3) 35 lud. Caa. 177; 22 C. W, N. 325. 

(4) 45 Ind. Cas. 903; 40 <\ 22. 

(5) 50 Ind. Cas. 364; 4 P. L. J. 159; (1919) Put. 
260. 

(6) 41 Ind. Cas. 701; 41 M. 251; (1917) M. W. N. 
602; 33 M. L. J. 219; 22 M. L T. 115. 

\7) 59 Ind, Can. 399; 46 B.91; 22 Bom. L. K. 1120. 


cases, Biresujar Mookerjee v. Ambika Ohiran 
Bhattacharjee (8) need not detain up, because 
the ex parte judgment in that case was 
re*ca)led on an application for a re hearing 
by the opposite party in the Rule upon 
whom do notice has been served and the caB9 
was subsequently decided on another ground. 
But we may point out that the facts of 
that case were of a very spscial character 
and even on the view wnich we take the 
result would not have been different, in 
that case, the decree was made on the 24th 
November 1909. The application for execution 
was presented on the 7th June 1916, and 
was prima facie barred by limitation. To 

escape from the bar of limitation the decree* 
holder relied upon two payments alleged 
to have been made by the judgment-debtor 

on the 8th October 1912, and 9th June 
1913. In respect of the first payment 
dated the 8th October 1912, the prayer to 
have it recorded (as contained in the appli¬ 
cation for execution dated the 7th June 
1916) was barred by limitation under 
Art. 181. In re3pect of the second pay¬ 
ment, dated 9th JnDe 1913, the application 
was not so barred, but that payment, even 
if recorded, would clearly be of no avail by 
itself to save from the bar of limitation a 
decree dated 24th November 1909. The 
second case brought to our notice is 
Bahuballav Eoy v. Jogesh Chandra Banerjee 
(9) where it was ruled that the decree 
holder can certify payment made at any 
time, subject to tbe ordinary rule of limi a- 
tion that the certification must take place 
within suoh time as is required to save 
the application from being barred by 
limitation, it may be doubtful whether 
the application mentioned is the application 
for execution, or the application to have 

the payment recorded; the latter interpreta¬ 
tion would be in harmony with tbe provision 
in Art. 181, which prescribes the only 
restriction upon the rights of the decree- 
holder to bring tbe payment to the notice 
of the Court. Ia these circumstances 
we mast bold that tbe balance of judicial 
opinion is in favour of tbe view that the 
present application for execution is not barred 
by limitation. . 

The result is that this appeal is allowed, 

(8) 42 Ind. Caa. 472; 45 O. 630. 

(9 ) 50 Ind. Cas, 242; 23 C. W. N, 320. 
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the order of the Court below get aside 
and the case remanded to the Court of first 
instants in order that the Court may investi¬ 
gate whether the alleged payment was in 
faet made and whether the requirements 
of eeition 20 of the Indian Limitation Act 
have been fulfilled. The appellants are 
entitled to their aosts both here and before 
the Distriat Judge. The costs of the Court 
of first instance will abide the result. We 
assess the hearing fee in this Court at one 
gold mohur t 

B. N, 

Appeal allowed ; Oate remanded . 


ALLAHABAD HIGH COURT. 
Second Civil Afpeil No. 862 of 1921. 

June 5, 1922. 

Present:— Mr. Justice Stuart and 
Mr. Jastice Solaiman. 

BASD.EO RAM SARUP— Dependants — 

Appellants 

versus 

DIL8UKBRAI SEWAK RAM— Plaiki:»fs 

—Respondents. 

Contract Act (IX of 1872J, $. 63— Acceptance of 
smaller sum than amount due — Discharge — Presump . 
lion—Question of fact 

. yhere a plaintiff agrees to accept a smaller sum 
ln lull payment of the amount due to liim, it is 
not open to him to go behind that admission and 
claim the recovery of the balance. Oh the other 
f do* 8 cot agree to accept that amount in 

oil satisfaction of his claim, ho cannot claim the 
onefit of section 63 of the Contract Act, for that 
section only applies where a promisee agrees to 
remit wholly or in part the performance of a promise 
In fr® to him or accepts instead of it any satisfaction 
Wluoh he thinks fit. [p. 784, col. 1.] 

Where a debtor sends to his creditor a cheque 
a taller amount than what he owes, the 
mere retention and encashment of the cheque by 
e . cre ditor, who at the same time refuses to 
O01ve th 0 amount in full discharge of the pay- 
ent of the debt, does not raise any conclusive 
P sumption that he had accepted the cheque as 

* conditional offer by the debtor, [p. 78 J, cols. 1 & 2.] 

?r^ Wl ^^ an ^ ra Marwari v. Rani Keshobati Kuniari , 

«l 936 s 6 A.L. J. 617; 10 C. L J. 1; 6 M. L. 

ltnir t B ° m * L R ‘ 765 i 13 C. W. N. 1102; 36 C. 840, 

* M L ’ J - 419; 36 I, A. 86, referred to. 
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Dag v. McLea, (1689) 22 Q. B. D. 6*0; 68 L. J. Q. B. 
293; 60 L. T. 947; 37 W. 3. 4S3;53 J. P. 632, followed. 

A liudiug that a plaintiff did not really agree to 
accept a smaller sum in full discharge of his debt is 
a question of faot. [p. 784, col. 2.] 

Second appeal from a deoree of the 
District Judge, Agra. 

Mr. N any an Prasad Asthana , for the Appel¬ 
lants. 

Mr. Oirdhnri Lai A gar wall, for the 
Respondents. 

JUDGMENT.—Seoond Appeal No. 862 
and Sesond Appeal No. 960 of 1921 are 
connected appeals arising out of the same 
suit. The plaintiff’s firm brought a suit 
to n?covor a sum of Rs. 1,265-13-0 with 
interest, on the following allegations. Their 
case, devoid of all unnecessary details was 
that the plaintiffs, as agents of the Standard 
Oil Company, sold £03 tins of Kjrosine oil 
to the defendants the price of whisk was 
Rs. 3,982-13 0, that the defendants paid 
only a sum of Ri. 2,717 and that the balanse 
of Rs. 1,265-13-0 was still due. The plaint- 

iffs’ claim to resover this amount with 
interest. 

On behalf of the defendants it was eon- 
tended that the sum of Ri, 2,717 bad been 
paid in fall payment of the plaintiffs' olaim 
and that having accepted that amount, the 
plaintiffs are no longer entitled to olaim 
any balance. It was further pleaded that 
a sum of Rs. 503 bad been paid by the 
defendants as advanse money for the oil 
contract and should be deducted. 

The Court of first instance daareei the 
plaintiffs claim for the recovery of 
Rs. 1,265-13-0 and disallowed the defendants’ 
objection as to the payment of Rs. 500; 
There were two appeals filed before the 
learned Distrist Judge who has affirmed 
the decree of the Court of first iosfcanse. 
The defendants have some np here in sesond 
appeal, and, on their behalf, it is sontended 
that it is not now open to the plaintiffs 
to ignore the conditions under which the 
amount of Rs. 2,717 was paid under a sheque 
and to olaim the balance. 

It appears that the defendants sent a 
oheqae for Rs. 2,717 with a condition that 
this sum was being paid in full discharge 
of the total amount due to the plaintiffs 
The plaintiffs retained this cheqig aa ^ 
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ultimately cashed it and two days after 
tbie they pent a letter to tbe defendants 
intimating that they had sashed the chfqoe 
but that they did not agree to restive tbe 
amount in full discharge of the payment 
of ibe 8Dm doe to them. The learned 
Advocate for the defendants contends that 
this is really a case of accord and satis* 
faction and be relies strongly on section 
63 of the Indian Contract Act which embo¬ 
dies that prinsiple. Now, if tbe plaintiffs 
bad really agreed to accept a smaller earn 
in full payment of the amount due to them, 
then there can be no doubt that it wonld 
no longer be opsu to them to go behind 
that admission and claim the recovery of 
tbe balance. On the other hand, if they 
did not agree to accept that amount in 
fall difcbarge of the payment of the amount 


tbe cheque and sashed it and at tbe same 
time refused to recaive the amount in fall 
discharge of tbe payment of their debt, does 
not raise any corclneive presumption that 
they had accspted it as a conditional offer 
made by the defendants. Every case is to 
be judged on its special circumstances, and 
in this particular case the lower Appellate 
Court hag come to a finding that the plaintiffs 
did not really agree to accept the amount in 
full discharge of their debt. This is really a 
question of fact. 

On behalf of the defendants reliance is 
placed on the analogy of section 83 of the 
Transfer of Property Act and it is contended 
that inasmuch as the sum was paid in full 
discharge of the amount dne, the principle 
underlying that section applies. Refereccg 
was also made to the oase of Ram Chandra 


due to them, section 63 of the Indian Con¬ 
tract Act would have no application, for 
that section would only apply where a 
promisee agrees to remit wholly or in part 
the performance of the promise made to 
him or accepts instead of it any satisfaction 
which be thinks tit. The main question, 
therefore, was whether the plaintiffs did, 
in fact, agree to accept tbo money s e nt 
in fall satisfaction of their claim. The 
finding of the learned District Judge on 
this point is against the appellants and 
ptima facie that finding ie a finding of fact 
which cannot be interfered with in second 
appeal. 

The learned Advocate for the defendante- 
appellante, however, contends that the 
plaintiffs took time in retaining the obeque 
which was sent under an express condition 
that the money was being paid in foil 
discharge of the amount due to tbe plaiot* 
iffs and that this was a conclusive proof 
of their having agreed to accept that 
ciVer ; and it is strongly contended that 
tho eendiDg of the money by the defendants 
musk be deemed to be a conditional offer 
made by them and the retaining of the 
cheque by the plaintiffs was an acceptance 
of that cffer, and it ie, therefore, urged 
that, the plaintiffs,having accepted the defend¬ 
ants’ liter to pay the sum of Rs. 2,717 in 
full discharge of the amount due, are not 
entitled to go behind it. This contention, 
if well-founded, would convert the question 
into one of law. We are, however, of opinion 
that the mero fact tbatltholplaintiffc retained 


Matwari v. Rani Eeshobati Kumari (I), 
But the perusal of that judgment would 
make it clear that that case proceeded entirely, 
on the provisions of section 81 of the Trans¬ 
fer of Property Act which distinctly provides 
that the money fo deposited would have to 
be aecepted in full discharge of the amount 
due. Their Dordships of the Privy Council 
in the case referred to above lay stress on 
the fact that the mortgagee was bound to 
comply with tbe requirements of the Statute 
under which the money was paid into Conrfc 
and that there was no juriidiction in the Court 
to permit the money deposited to be drawn 
out of Court on aoy terms other than those 
imposed by the Statute. That case is clearly 
distinguishable from tbe present case. The 
rule of English law undoubtedly seems to bs 
in favour of the respondents’ contention, 
and lays down that if the eum of money sent 
by a debtor to a creditor is leeB than the 
amouut acually due, the creditor ia not 
bound to refuse it and may accept the 
debtor’s offer without prejudice to his olaim 
such as it may be. The oase of Miller 
v. Davies which is an nnreported case but 
is referred to in tbe jadgment in tbe case 
of Day v. Me Lea (2) is a case which is 
very much similar to the case before us. In 
that ease a Solicitor was entitled to a eum of 

(1) 2 Ind. Cas 935; 6 A. L, J. 617; 10 0. L. J. 1; 6 
M. L. T. 1; 11 Born. L. R. 705; 13 0. W. N. 1102; 86 
C. 840; 19 M. L. J. 419; 36 I. A 85 (P. C.). 

12) (1889) 22 Q. B. D. 6t0; 68 L. J. Q. B. 293; 60 L, 
T. 947; 37 W. II. 493; 53 J. P. 532. 
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£50 bb floats. The defendants, ho*fever, s^nfc 
a cheque for £25 with a letter stating 
that in order to put an end to the matter 
he sent the cheque for £25 on the terms 
that the. plaintiffs would receive it in foil 
settlement. The plaintiff kept the oheque 
and cashed it but wrote to the defendant 
that he declined to accept it in full catisfac* 
tion of the payment of the amount due and 
that he required a cheque for the balance. 
The plaintiff tbeo brought a suit to recover 
the balance and the defendant pleaded that 
there was an accord, and satisfaction of the 
claim but it was held that it was a question 
of fact on what terms the cheque was kept. 
The verdict of the jary was that there was 
no accord and satisfaction, and that was 
held to be final in the matter. The same 
principle was aocepted in the reported case 
of Day v. McLea (2) which also was a similar 
one. Iq that the plaintiffs were olaiming 
damages, and the defendants seDt a cheque 
to them for a mu less than the amount 
olaimed which cheque the plaintiffs retained. 
Nevertheless it wes held that tbi3 did 
not amount to full accord and satisfa&tioa 
of fcbe^ claim. It was further remirked 
that if a person sends a sum of money on 
the terms that it is to be taken, if at all, 
in satisfaction of a larger claim, and if the 
money is kept, it is a question of fact as 
to the terms upon which it is so kept. 
Accord and saiinaction imply an agreement 
to taka the money in satisfaction of the 
alaim in respect of which it is sent. If 
acaord i 3 a question of agreement, there 
mu9t be either two minds agreeing cr on 9 
of the two person! acting in such a way 
as to iodace the other to think that the money 
is taken in satisfaction of the claim, and 
to cause him to act upon that view. In either 
ca9e it is a question of fact.” 

Both on authority and principle, therefore, 
it is clear to our minds that the mere fact 
at the plaintiffs retained the cheque and 
cashed it, cannot be a conclusive proof in 
aw that they had agreed to accept the amount 
on the condition cffered by the defendants, 
e question was primarily one of fact and 
e view taken by the District Judge is 
lnding on ns. The appeal, therefore, fails 
^ ,Bm i 8 * e d with costs including 
ln 18 Court fees on the higher scale. 


*. K. 


Apttal dimutcd. 


SO 


CASES. 



LAHORE HIGH COURT. 

Miscellaneous Petition No. II of 1922. 

(Civil Appeal No. 2793 op 1918.) 

March 17, 1922. 

Fresent :—Mr. Justice Abdul Raoof and 
Mr. Justice Martioean. 

SAIF ALI, minor, through RAHMAT 
SHAH, his uncle—Plaintiff 
—Petitioner 
vergui 

OHIRAGH ALI SETAH and others— 
Dependants—Rbcpondxnts. 

Civil Procedure Code (Act V of 1908^, 0, XLI , r. 19 

—Avpeal dismissed Jot default — Re-admission __ 

Sufficient cause—Counsel engaged in other Court. 

It is the duty of Counsel to see that their clients 
are properly represented when their cases are called 
on for hearing If a Counsel is unable to appear 
himself he should arrange for another to take his 
brief for him when the case is called on for hearing. 
Courts cannot be expected to await the conveni¬ 
ence of Counsel. 

Miron Bakhshv Rattan Chand, 71 P. R, 189">, Mani. 
lal Dhunji v. Qulam Uusein, 13 B. 12; 7 Ind. Dec, 
IN. s.) 8, referred to. 

An appeal was dismissed in default, and upon 
an application for it3 re-admission on the ground 
that when the appeal was called on for hearing 
Counsel for the appellant was engaged in arguing 
a case before another Court at the time and had 
sent word to the Reader of the Court asking to bo 
allowed ten minutes’ time : 

Held, that this was not a sulhcient cause within the 
meaning of r. IH of 0 XLI of the Civil Procedure 
Code for re-admittiDg the appeal. 

Petition, under 0. XLI, r. 19, Oivil 
Procedure Code, for restoration of the appeal 
DO*ed above dismissed in default on the 
28th November 1921. 

Lila Lichhmi Ndrain, for Dr. Hand Lal 
for the Petitioner, 

Mr. Qhulam Band and Lala Mul Ohand 
R. S., for the Respondents. 

ORDER.—The appeal was dismissed 
for default on the 28th November last. 
Application is made for its re-admission on 
the ground that Counsel for the appellant 
Dr. Nand La!, was engaged in arguing a ease 
before the 3rd Bench at the time when the 
appeal before us was cilled on, and had sect 
word to the Reader of this Court asking to be 
allowed ten minutes’ time. 

The Court cannot, however, be expected to 
await the convenience of Counsel, and it i a 
time that Counsel should understand that it 
is incumbent on them to see that their client 

ave properly represented when the " a 
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•ailed on for hearing. It appears from an 
affidavit of the respondent, Haeean Din, that 
Dr. NaDd Lai had specially arranged to have 
the appeal in question pat higher ap on the 
list, so that he knew that it was likely to be 
called on early in the day. If he was unable 
to appear himself he could have arranged for 
another Counsel to take his brief for him. 
The observations contained in Miran Bakhsh 
v. Battan Ohand (1) and Mar.ilal Dhunji v, 
Qulam Eusein (2) are pertinent to the pre¬ 
sent case. 

In our opinion no sufficient tause is shown 
for re-admitting the appeal, and we dismiss 
this application with costs, 

W. C A, 

Apptal dismissed. 

(!) 7i l\ R. 1SS0. 

(2 13 B. 12; 7 lud. Dcu. (x s.) 8. 


ALLAHABAD HIGH COURT* 

Second OitilAppeai No. 334 of 1921, 

June 5, 1922. 

Preterit;— Mr. Justice Lindsay and 
Mr. Justice Kanbaiya Lai. 

PUTTU LAL AND OTHERS — DEFENDANTS— 

Appillants 

venus 

DAYA NAND— Plautipf—Responding 

Trust—Right of founder to provide for management 
--Trustee, removal of—Civil Procedure Code (Act V 
ofWOi*),6. 92, applicability of, to suits between rival 
claimants. 

The founder of a trust is entitled to provide for 
the management of the trust and to reserve to 
himself and his heirs the power to appoint trustees, 
and if, in tbo exercise of that power, be appoints a 
trustee, the latter cannot be removed except in the 
manner prescribed in section 92 of tho Code of Civil 
Procedure. 

Siddhan Lai v. Gauri Shankar, 40 Ind, Cas. 165, 
referred to. 

Section 92 of the Code of Civil Procedure provides 
for the institution ofu representative suit by 
beuelieiaries to secure the proper administration of 
a public trust either by the removal of the existing 
trustees or by tho settlement of a scheme by which 
the object of tho trust can bo properly carried out. A 
trustee cannot bo removed except on the ground of a 
breaoh of trust. The section does not apply to a suit 
between persons who individually claim a right to 
iseoeed to the office of trustee, 


A suit by a person claiming to be the mufwalli of 
certain property against another who has taken 
possession of the same does not fall within the 
purview of section 92 of the Code of Civil Procedure. 

Budree Das Mukitn v Chooni Lai Johurry, 33 C. 
789; 10 C. W. N - . 58*, Muhammad Abdul Majid Khan 
v. Ahmad Saeed Khan, 20 Ind, Cas. 37; 35 A. 459; 11 
A, L, J. 673, relied on. 

Second appeal from a deiree of the District 
Judge, Fariukbabad. 

Mr. M. L. Agarwala , for the Appellants. 

Dr. Kailas Nath Kotju, for the Respond¬ 
ent. 

JUDGMENT —This appeal arises out of 
a fcoit brought by the plainHff-respondent 
for a declaration that the plaintiff was 
entitled to act as the Sarbarahkar of a certain 
temple and of the property appertaioirg 
thereto and for possession of the said property. 
The allegation of tbe plaintiff was that he bad 
been appointed Sarbarahkar of the said 
property and temple by Ganga Prasad, tbe 
fonnder of the trnet, by a deed executed by 
him and registered on the 27th February 
1801. By virtue of that deed Ganga Praiad 
had dedicated certain property for the 
benefit of the temple which he had contract¬ 
ed in his lifetime and appointed himself a 
trnstee for his life and nominated the plaintiff 
as his successor in that office. By a 
subseqnent document, executed by him 
od the 22nd May 1919, he appointed his 
nephews as trustees after him. These nephews 
are the defendants to the present snit. They 
succeeded in getting mutation of names effeob* 
ed on the death of Gauge Prasad in the 
revenue papers. Tbe plaintiff contended that 
the defendants bad obtained the deed from 
Ganga Prasad under undue influence, but they 
failed to prove that allegation. The Courts 
below, however, decreed the claim of the 
plaintiff on the ground that, by virtue of tbe 
deed of waqf of the 27th February 1901, 
Ganga Prasad bad appointed the plaintiff as 
his successor in the office of trustee and that 
be bad no power thereafter to appoint another 
man in his place. The v ew taken by tbe 
Courts below is supported by the decision in 
Siddhan Lai v. Gauri Shankar (1). Ordinarily, 
the founder of a trust is entitled to provide 
for the management of the trust and to 
reserve to himself and his heirs the power to 

(I) 40 lad. Cm, 166, 
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appoint trustees; butif he exerci«ei that power 
and appoints a trustee, the trustee can¬ 
not ba removed extepfc iD the manner laid 

down in seition 92 of the Code of Civil 
Procedure. 

The defendants entered into possession of 
the trust property under the subsequent deed 
exeouted by Ganga Prasad, by virtue of whieh 
they were appointed trustees in the plaae of 
the plaintiff. But Ganga Prasad ha'f reserved 
no power to himself by the earlier deed to 
alter the siheme of management there laid 
down, and the subsequent appointment of 
other persons eannot, therefore, be upheld. 

It is urged, on behalf of the defendants, 
that the suit ought to have been brought under 
seection 92 of the Code of Civil Procedure, but 
that sscfcion provides for the institution of a 
representative suit by the benefitiaries to 
seiure the proper administration of a publio 
trust either by the removal of the existing 
trustees or by the settlement of a scheme by 
whiah the objeot of the trust aan be proper* 
ly earned out, The removal of the trustees 
oau be tlaimed on the ground of an alleged 
breath of trust, but no iuih gronnd is alleged 
here in regard to the defendants. All that 
is stated is that Ganga Prasad had committed 
a breach of trust by appointing new trustees 
in the plaae of the plaintiff. Ik is not statsd 
that the defendants had tommifcted any 
breash of trust. On the other hand, the 
anit is, as theOonrts below point out, between 
rival olaimanta to the office of trustee. The 
plaintiff slaims that office in his own right 
by virtue of the earlier deed executed by 
Ganga Prasad. The defendants elaim tho 
sime offije by virtue of a lafcar deed, 
whish, so far as it is inconsistent wit h the 
earlier one,* is not enforceable. As pointed 
out by Woodroffs, J., in the ease of Bulree 
Das Mukim v. Ohooni Lai Johurry (2), in order 
to bring a c»se within the purv.ew of ssation 
539 of the Code of Civil Procedare the suik 
mast be a representative one, brought for the 
banafit of the publie a id to enfoiee a public 
right in respect of an express or constrnetive 
trust upon a cause of action, alleging a 
hreash of trustor neeeasifcy for directions as 
to its administration against a trustee of such 
express or constructive trust Sush trustee 
may be a trustee de ;ure or a trustee de son tort. 
But if the suit id between persons, who 


individually tlaitn a right to succeed to the 
offise of trastee, section 92 of the Code of 
Civil Prooeedure has no applioatioa. The 
right here set uo is a personal right to act 
in a particular offise. In Muhammad Abiul 
Majid Khan v. Ahmad 8ased Khan (3), it was 
held, in somewhat similar circumstances, 
that a suit by a person claiming to be a 
m'itwalli of serkain property against another 
wno had taken possession of the same, did 
not fall withm the purview of seition 92. 

We 338 no reason, therefore, to interfere 
with the dearee possed by the Court below 
and dismiss the appeal with costs, 

N. K. 

Appeal dismissed , 

(3) 23 lad, Cae. 37; 35 A. 459; 11 A. L, J. 673. 


LAHORE HIGH COURT. 
Miscellaneous Pibst Civil Appial 
No. 1591 of 1921. 

April 11, 1922. 

Prevent :—Justioe Sir William Ohs vis, Kt. 
SURRENDRO and COMPANY thro job 
NARINDRA NATH of RAWALPINDI— 

Creditor—Appellant 
versus 

Tar LIQUIDATOR, PUNJAB TANNERY 
COMPANY, LIMITED, in LIQUIDATION 

—Respondent. 

Companies—Contract entered into on behalf of Com* 
pawj before incorporation—Company, ratification by 
—New contract. 

A contract entered into by the promoters of a. 
Company prior to its incorporation, is not binding 
on tbe Company; nor can a Company ratify or 
adopt each a contract: it may enter into a new 
contract embodying the terms of that contract or 
adopting it. [p. 783, col. 2.] 

Qanesh Flour Mills Company Limited v Puran 
Mai. 2 P. R 1935: 129 P. L. R, 1904; 7 P. W. R. 1935, 
distinguished. * 

The mere atfixiug of a copy of an agreement to the 
Articles of Association is not equivalent to effecting 
a new contract by the Company and would not estop 
tho Official Liquidator from objecting to a claim on 
behalf of the persons with whom that contract was 
entered into. [p. 789, col. 2.j 

Misiellaueous first appeal from the order 

of the District Judge, Rawalpindi, dited tha 
14th June 1921. 

Maulvi Qhulam Mohai*ud»Din and Lila 
Dhar/n Das Suri , for the Appellant, 

Sardar Kharah Singh , for Offitiai Liquida¬ 
tor and Mr. Sundar Dat % for the Lahore Bank 
for the Respondent, 1 


(1) 33 C, 789, 10 0. W. N. 581, 
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JUDGMENT.—This is an appeal from the 
order of the learned District Judge of Rawal¬ 
pindi passed in the matter of the winding-up 
of the Pud jab Tannery Company. 

A preliminary objeition is raised that the 
appeal is barred, tervica not baviog -beoD 
effected on the respondent within three 
weeks of the District Judge’s order as 
required by section 169 of Act VI of 
1882, The District Judge’s judgment is 
dated the 14th June 1921. Copy was applied 
for on the 24th June 1921 and supplied on 
the 30th June 1921. Tbe appeal was lodged 
on the 6th July U21 aloDg with an affidavit 
that delay was due to the fact that cholera 
had broken out iD tbe appellant’s family, his 
brother-in law having died and hie eieter-in- 
law being dangerously ill. Extension of time 
was, therefore, prayed for and granted 
subject to all just exceptions. In the absence 
of any counter affidavit I take it that tbe 
statement 88 to cholera baving broken out in 
the family was correct, and I think 
extension of time may be allowed in this 
ease. 

The question for decision in this case is 
whether a debt due to Surrendro and Comp, 
ary can be enforced against tbe PuDjab 
Tannery Company. The 6rmcf Sorrei droand 
Company consisted of Lala Maya Das and 
Mr. Hans Raj Bhandari and these two persons 
were amongst tbe promoters of the Company. 

A s agreement was drawn up on the 11th 
September 19C8 between Maya Das and 
Bans R* j Ehandari on one ride as propi ietors 
of Surrendio and Company, ana Harbi.agwan 
and Beant Singb on the other f-ide as pro¬ 
moters of t 1 a a a I 

According to this agreement, the Panjab 

Tannery Company was to buy op the st< ok 
and good-will of Surrendro aDd Company, 
though iD tbe agreement tbe space for 
entering tbe amount of money, which the 
Punjab Tannery Company was to pay to 
Surrendro and Company, was left blank He 
Company was registered on the 26th O.tiber 
It08 A tojy ot the agreement cf tLe 11th 
September 1108 was attecl ed to the Articles 
of Association. On various meetings of iLe 

Diieotcis the qcetlitD of tbe amount oue to 

Surrendro and Company and of tbe steps 
neteeiary for chetkirg the stock in Land 
taken over or to be taken over from the 
Company was diecutetd. Ontbe 4th Ajnl ] £09 
agecereliceetirg ves called at which the 


lI TANNERY CO. LTD. 

agreement with Sarrendro and Company was 
approved and confirmed, bat, as pointed oat 
by the learned District Judge, this meeting 
waj attended only by seven persons, two 
others also being present by proxy, and so 
there was no quorum, and fcbo meeting was 
invalid according to paragraph 26 of the 
Articles of Association which lays down that 
no business excepting the declaration of a 
dividend can be transacted at any general 
meeting unless a quorum is present consisting 
of ten members of whom not les9 than five 
should bo personally present. There was 
another general meeting on the 20th Jauuary 
1910 when a bare quorum was present, At 
this meeting there was a further discussion 
as to the accounts and as to takiug over tbe 
stock from Messrs. Surrendro and Company, 
but I agree with the learned District Judge 
iD holding that nothing was done at this 
meeting which constituted an agreement 
between the Punjab Tannery Company and 
Surrendro and Company. The learned Dis¬ 
trict Judge has held that any contract enter¬ 
ed into before incorporation of the Company 
is not binding and that no new contract wac 
entered into by the Company after i>s incor¬ 
poration and that, therefore, the Compaoy 
is not liable under the agreement, but that 
Surrendro and Company c*n, if they so wish, 
fall back upon the original promoters who 
signed the agresmeDt. 

Messrs, Surrendro and Company have 
appealed to thi* Court and Mr. Ghulam 
Mohai-ud-Din has taken me through the 
proceedings as recorded in the Minute Book, 
but he has nowhere succeeded in p tinting out 
to me anything which l can possibly regard 
a 9 amounting to an agreement subsequent to 
incorporation of the Company between the 
Company and Mirrendro and Company. 
There is ample authority for holding that a 
Company cannot ratify or adopt a coutracb 
entered into by a person on it9 behalf bafoie 
incorporation, though it may enter into a 
new contract embodying the terms of the old 
one c r adopting the old one, The cacps in 
question are all cited on pages 211 to 213 of 
T. A. how’s edition published in 19 0 of tbe 
ludiBn Companies Act of 18b2. Here, as I 
have stated, 1 can find nowhere aDy fresh 
contract entered into by the Company after 
its incorporation. All that seems to have 
happened ia that the Directors and the body 
of efcare-holdero generally, so far aa the latter 
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took any interest in the nroceedings, seems to 
hive thought, that the old contract entered 
into before the incorporation of the Company 
was binding and that no new contract was 
nececsary. If the Directors after incorpora¬ 
tion had entered into a new agreement and 
if the Company had acquiesced in the action 
of the Directors, then, I think, it might be 
right to say that the Company would be 
bound even if the Directors had acted beyond 
their legal powers; but, as I have already 
stated, I can and nothing on the record 
showing that the Directors ever entered into 
any fresh agreement with Surrendro and 
Co. after the incorporation of the Com¬ 
pany. The Dirsctora included Maya Dai 
and Hans Raj, who were the proprietors of 
Surrendro and Co. so it would be d'ffiiult 
for them to ent r into an agreement with 
themselves. The whole business of the 
Company seems to have been conducted in an 
utterly slipshod way no notice being pa^d 
to the important fact that at the first general 
meeting the necessary quorum was not pre¬ 
sent. Even at the next general meeting a 
bare quorum was present, though 1 am 
informed that the number cf share-holders 
was not far short of 10 J. In fact the share¬ 
holders seem to have taken very little interest 
in the p r ooeedings and to have left matters 
entirely to the Directors. Had the Directors 
other than Maya Das and Ha >s Raj entered 
into a fresh agreement wi h Su'rmdro and 
Co. and had the share holders agreed to 
sach an agreement theD, as I have 
already said, that agreement wool! probably 
have been binding on the ComDany; 
but there is no evidence of any new agree¬ 
ment and Mr. Ghulam Mohai-ud-Din has 
stated before me that he is unable to 
aicerfc that the Directors entered into a new 
agreement. But he argues that the Direit n r^ 
took over the stock from Messn. Surrja J r'> 
and Co. and the Company rafciBed this 
action and is thus liable to pay to Surrendro 
and Co. the pries of that stock. When 
the stock was actually taken over and by 
whom or whether it was really taken over at 
all are mat'ers on which I am unable to come 
to any clear finding. If the ptoik was taken 
overby the promoters before the Company 
was incorporated then it seercn to n e that 
Surrendro ard Co. have their olai n not 
against the Company bat against the pro¬ 
moters, In suoh a case as the present, where 


the promoters of Surrendro and Co. wera 
two out of the five Directors it may well b© 
tbat there was no formal taking over of the 
stock. As might have been exoected, fcha 
Company soon came to grief and stopped 
work in Marsh 1912, I need not, however, 
go into the question of the Company being 
liable, apart from any sontract, to pay for the 
value of the sfcosk taken over, as this was not 
raised in the grounds of appeal. The first 
ground of appeal is merely that the lower 
Court has erred in holding that the resolu¬ 
tion passed at the meeting of the share¬ 
holders held on the 4th April 1909 is void in 
law. The decision of the lower Court on 
this point is undoubtedly torreofc. 

The next ground of appeal is that the con¬ 
tract entered into by the Company with 
Surrendro and On. was subsequently ratified 
and acted upon. But, as I have already 
stated, there was no contraol between 
the Company bnfc merely a contract entered 
into by the promoters prior to incorporation 
of the Company. 

The third ground of appeal is that in the 
general meeting held on the 20bh January 
1910 certain persons were appointed to oheck 
the stock and the accounts were passed in 
which Surrendro and Co.'s debt was 
included This, however, does not constitute 
any contract between the Company and 
Sarrendro and Oo. but is merely evidenoe 
that the persons attending that meeting were 
under the impression that there was a con¬ 
tract existing between the Company and 
Surrendro and Co, 

The fourth ground of appeal is simply that 
the Official liquidator is estopped from rais¬ 
ing objection to the claim of Surrendro and 
Co., because a copy of the agreement was 
ioc'-rp-rated in the Articles of Assooiatbo. 
Bu*. affixing a copy of the agreement t) the 
Articlee of Asscc’ation is not equivalent to 
effecting a new ootrac 1 between the Company 
and Surrendro and Co, and I fail to see 
how the respondent can be estopped from 
objecting to the claim on behalf of persons 
with whom the Company entered int) no 

contract. 

Th* fifth and last ground of appeal is that 
the Dirsctora had legal authority which they 
rigb'ly exercised. But, as I have pointed out 
already, the Directors did not enter into any 
conlrtct with Sarrendro and Co. They 
merely seem to have been under the mig. 
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taken idea that the agreement entered into 
prior to incorporation was sufficient and that 
no new contract was necessary. 

In conclusion I note that Mr. Ghulam 
Mobai ud-Din in his arguments cited 
Oanesh Flour Mills Oomvar.y Limited v, Puran 
Mai (1), a caBe referred to on page 211 of 
T. A. Row’s Indian Companies Act (Edition 
of 1910) a9 laying down that a contract 
entered into prior to incorporation even though 
embodied in the Articles of Association cannot 
bind the Company when formed, unlent it hat 
after its formation ratified and adopted it. 
This ruling does not, however, lay down that 
such an agreement is binding if ratified by 
the Company. The factie that this ruling was 
first published in the PoDjab Record with an 
incorrect head-note, and this seems to have 
misled the author of the above hook. Pages 
11 and 12 of the Punjab Record for 1905 
were subsequently re-printed with an amend¬ 
ed head-note. 

I uphold the order of the learned District 
Judge and dismiss the appeal with costs. 

w. c. A. 

Appeal dismitted. 

(1) 2 P. R. 1906; 129 P. L. R. 1904; 7 P. W. R. 1906. 


ALLAHABAD HIGH COURT. 

Second Oiv.l Apieal No. 6£6 of 1921 

June 2, 1922. 

Freievt Mr. Justice Stuart ard 
Mr. Justice Sulaiman. 

ROSHAN LAL and others— Plaintiffs— 

Appeilantc 
c ersut 

LALLU AND OTHERS — Difknoantb— 

RlSrONDlNTS 

Civil Procedure Code (Act V of 1P08,), O. XXI , r. 66 
—Auction sale—Notification of mortgage — Auction, 
purchaser, whether estopped from questioning validity 
of mortgage, 
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TTnder O. XXT, r, 66, oftheOiril Procedure Code, 
if a morfcarage-deed is notified, that notification is in 
no way conclusive as between fch 4 * denree-holder or 
the parohaser on the one hand, and the holder of the 
enoumbranoe on the other, as to ifcs validity, and 
where a sale is not effeoted subject to a mortgage 
bat the mortgage is simply notified at the time of 
the sale, the auction-purchaser is not estopped from 
questioning the validity of the mortgage, [p, 792, 
col. 1.] 

Bhagwan Dae v. Ahmad Jan, 36 Ind. Cas. 732 
3 O. L. J, 422, referred to. 

Second appeal from a decree of the 
District Judge, Oawnpore. 

Dr, Kailat Nath Katju, for the Appellants. 

Mr. Peary Lai Banerji, for the Respond¬ 
ents. 

JUDGMENT.—This ic a plaintiffs* appeal 
arising out of a suit for foreclosure on 
the basis of a mortgage-deed dated the 
30th of August 1907. It appears that 
the defendant held a simple-money decree 
in a enit No. 192 of *893 wbioh was in 
execution, On the 30th of July 1907 
the property in dispute in this case was 
attached in execution of the simple money 
decree; while this attachment was subsisting, 
the judgment-debtor, on the 30th of August 
IP07, executed the mortgage deed which 
is the subject-matter of dispute in this 
appeal. On the 20th of August 1908 the 
subsequent mortgagee seems to have made 
an application to the Execution Court 
prayiDg that bis mortgage should be 
notiSed. An order of the 14th of November 
1*08 passed by the Execution Court, shows 
that inasmuch as no objection was preferred, 
notification was ordered. The property 
W8s put up for sale on two occasions hut 
those sales were set aside. On the 20th 
of August 1909 tbe prorfr'y was again 
put up for sale and wac ultimately sold to 
the attaching decree-holder himself for a 
sum of Rs. 1,800. The subsequent mortgagee 
has row brrught a fuifc to enforce the 
mortgage of the >0th of August 1907 
and, on behalf of the defendants, it was 
contended that inasmuch as this mortgage- 
deed bad been executed at a time when 
the attachment of the decree in Suit No. 
192 of 1898 was in force, the mortgage 
was invalid and unenforceable as against 
the defendants. 
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The Chart of first instance heH that the 
attaching d9or93 holder hid, in no w*y, 
been prejudiced by fche execution of this 
marbgagedeel and that the attachment 
was no bar to the validity of this mort¬ 
gage. 

Oq appeal the learned District Judge 
was of opinion that the plaintiffs were 
not entitled to enforee their mortgage as 
against the defendants who have purchased 
this property in execution of a decree under 
which the property wae under attachment 
at the time when the mortgage-deed was 
executed. 

The plaintiffs have oome up to this 
Court in cecind appeal, and, on their 
behalf, it iB argaei that the fiading of 
the learned District Judge is not correct. 
It is contended on their behalf that, 
inasmuch as the defendants bad fall notice 
of the existence of the plaintiffs* mortgage, 
they are estopped now from saying that 
that mortgage is not valid. In the first 
place, there is nothing on the record to 
show that any notice was actually issued 
to the decree*holder on the application of 
the 20th of August 1908. In order to 
succeed on a plea of estoppel, it was 
obviously incumbent on the plaintiffs to 
prove this. In tbe sesond place, the 
proceeding relating to tbe notification of 
tbe mortgage-deed was merely a proceeding 
under 0. XXI, r, 66 of the Code of 
Civil Procedure, and tbe order passed in 
that proceeding can in no way be conclusive 
as to the validity of the mortgage which wa3 
going to ba announced. 

It is next contended that nuder section 
64 of the Code of Civil Procedure the 
mortgage is not abiolutely void bit that 
it is valid so long as the attaching decree- 
holder wa 9 not prejudiced. It is true that 
under the new Act this section has been 
slightly altered. In the old section 276, 
the words ‘‘during the continuance of the 
attachment** were too wida and might 
have made all transfers “daring th9 
pendency of the attachment” absolutely void. 
Under the new Code, however, that ex¬ 
pression has been substituted by the 
expression “contrary to such attachment.” 
It is clear, therefore, that a transfer 
during the pendency of the attachment 


would be void only as against all claims 
enforceable under tbe attachment. It cannot 
be dispnted that it was open to tbe attaching 
decree-holder to ignore the subsequent 
mortgage and to proceed to sell the whole 
property and not only tbe equity of 
redemption, and that if he did so, the 
auction*purchaser would get tbe whole 
property free from the incumbrance, tbe 
mortgage not creating any lien on tbe 
property sold. There is nothing to show 
that the property sold was anything less 
than the absolute interest in it, and there 
is nothing to show that it was only the 
equity of redemption snbject to the sub¬ 
sequent mortgage which was put up for 
sale and purchased by the defendants. 

The learned Advocate for the appellants 
has strongly relied on the case of Dinobundhu 
Shaw Chowdhry v, Jogmoya Dost (l). In 
that case there were, first of all, two previous 
mortgage.deeds and the equity of redemption 
was attached in exeoation of a money 
decree. While tbe property was in the 
coarse of being sold, a third mortgage was 
created by the mortgagor in lieu of the 
amount due under the previous mortgages. 
The auction purchaser, in execution of the 
mortgage-decree, claimed that the provisions 
of section 276 of the Code rendered the 
subsequent mortgage wholly void as against 
him. Their Lordships of the Privy Council, 
however, held *hat inasmuch es fche intention 
of the parties was to keep alive the earlier 
mortgages, it was impossible to hold that 
the effect of that section was to give an 
exeoation creditor an anincamberad fee 
simple instead of an equity of redemption 
against the intent on of the parties. In 
our opinion that case is clearly distinguish¬ 
able from the present case. The case of 
Abdul Unhid v. Qappo Lai (2) is also clearly 
distinguishable, because in that case the 
subsequent mortgage was held to be valid 
only in respect of that excess share which 
was not legally saleable in execution of a 
prior decree. The case of Bhagwan Dat 
v. Ahmad Jan (3) was a case where 
ultimately the subsequent mortgage was not 


(1) 29 0. 154; 12 M. L. J. 73; 4 Bom. L R 28S* 
C. W. N. 209; 29 I. A. 9 (P. 0.' ' 

20 A. 421; A. W. N. (1898) 98; 9 Ind 
(n. c j 830 


Deo. 



(3) 36 Ind. Oas. 732; 3 0 L. J. 422, 
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upheld. Bufc it was dearly poiaked out 
in that ease that under 0. XXf, r. 66, 
Civil Prosedure Code, if a mortgage-deed 
is notified, that notification is in no way 
eontlusive as between the deiree holder or 
the purchaser on the one haml and the 
holder of the enoumbrante on the other as 
to its validity, and it was pointed out that 
where a sale is pot effected subjeot to a 
mortgage but tbe mortgage is simply 
notified at the time of the sale, the auction 
purohaser is not estopped from questioning 
the validity of the mortgage. 

It is next tontended that the mortgage- 
deed in dispute was execated in order to 
pay off the money dae to another attaching 
•reditor, namely, Sheo Mokh Ru, and 
that, therefore, this mortgage was invalid. 
In tbe 6rBt plate, this point was not taken 
before the learned District Judge, and we 
have no proncunoement of his opinion on 
this point. Id tbe second place, Sheo Mnkh 
Rai did not hold aDy decree for siie. 
Be was a simple money detree-holder, and 
es soon as his amount was paid cut of 
Court, the attaohment teased to exist, ard 
we are of opinion, that that fact tannot in 
any way help the appellants. In our 
opiniou tbe view taken by the learned 
District Judge cn this point was correct. 
Tbe appeal, therefore, fails and isdiemiieed 
with costs. 


w. c. A. 


Appeal dismissed. 


LAHORE HIGH COURT. 
Miscellaneous Fibst Civil Appeal No. 1581 

of 1921. 

April 4. 1922. 

Tresent: —Jo&tiee Sir William Chevie, Kt. 
Lala HEM RAJ and other*— 

APPII LASTS 

versus 

Saidir BEAUT SINGH, VAKIL, LIQUI¬ 
DATOR, The PUNJAB TANNERY Go. 

ltc., Rawalpindi on liquidation) 

— Respondeat. 

Cmvpanw Act (VII of 1913 / 8 , 284 —Companies 


Act (VI of 1^82/ s. 169— Winding-up commenced 
under old Act— Appeal —Notice. 

Under section 284 of the Horn panics Act, 1913, 
where proceedings for the winding-up of a Com- 
pany have commenced before the commencement 
of the said Act, all subsequent proceedings connected 
with such winding-up, continue to bo governed in 
all respects by the provisions of the Companies Act 
of 18S2. Therefore whore an appeal arises oat of 
suoh proceedings notice of appeal must be served 
iu accordance with tho provisions of section 169 of 
the Companies Act of 1382. [p. 793, cols. 1 «& 2 ] 

Ihakar Das v. Official Liquidator, Peshawar Bank 
Limited , 2i Ind. Cas. 90s 40 P. L. R. J915; 2?5 P. W. 
R. 1915, Daulat Hii v. Wazir Chand [ Liquidators , 
Hindustan Bank Limited ], 29 Ind. Cas. 272; 20 P. R. 
1915; «t5 P. L. R. 1916; 216 P. W. R. 1914, Khiali 
Ram v. Official Liquidators of the Peoples' Bank of 
India Limited, 28 Ind. Cas 600 43 P. VV. R. 1915; 
113 and ls-i P. L. R. 1915, relied upon. 

Miaotllaneon6 first appeal from the order 
of tbe District Judge, Rawalpindi, da‘ed the 
14th Jnne 1921. 

Mr. M. S. Bhagat, for the Appellants. 

Sirdar Eharak Singh, (for Offioial L r qui* 
dator) and Mr. Sundir Das, (for Libore 
Bat k), for the Respoudente. 

JUDGMENT,—This judgment will tover 
the connected appeal filed by Gnrdit Siogh 
(Civil Appeal Wo. 1621 of 1921). Tbeie 
two ea'.es are appeals from the order of the 
learned District Judge passed in the matter 
of the windiDg-op of the ' Punjab Tannery 
Company, Limited, Rawalpindi,’ 1 

A preliminary objection is lodged on 
behalf of the respondent that these appeals 
are barred under section 169 of tbe Indian 
Companies Act, VI of 1882, whiohlaya down 
that appeals from any order or deaiaion made 
or given in tbe matter of the winding-np of 
a company by tbe Oonrt may be had, subject 
to the restriction that no such appeal shall 
be heard anises notice of tbe same is given 
within three weeks after any order tom- 
plained of haB been made in the manner in 
which notices of appeal are ordinarily given 
unless snob time is extended by tbe Conrt of 
Appeal. On behalf of the appellants i is 
orged tl at the provisos of teetion 16 ) of 
the old Act have not been inccrporated ij no 
Lew Indian Companies Act, Vil of 191 i and 
that in matters of procedure the new Act 
should be followed and not the old. But 
section 284 of the new Att lays down that 
the provisions of the new Act with respett to 
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winding-up shall not apply to any Company 
o! which the winding up has oommencad 
before the oommantement of the Aet, bat 
that every sueh Company shall be wound¬ 
up in the seme manner and with the same in* 
•idents as if the new Act had not bsen passed, 
and that for the purposes of the winding-up 
Aet VI of 18*2 shall be desmsd to remain 
in full force. Is is admitted that the wind¬ 
ing np in this case commenced before the 
Aet of 1913 came into forse and I consider 
that the provisions of section 284 of the new 
Act clearly lay down that, for all purposes 
•ODnected with the winding-np a Company, 
the old Aet shall be regarded as still in foree. 
The present appeal is one of the ineidents 
conneeted with the winding-up of the 
Company and I hold that the l*w applie 
able is that contained in the old Act 
of 1882. The same was held in four Single 
Beneh rulings of this Court, namely, Thakar 
Das v. Official Liquidator , I'eshawar Sank 
L : mit*d (1), Daulat Rai v Wozir Ohand 
[Liquidators , Hindustan Bank Limited ] 

Rhiali Ram v Official Liquidators of the Peoples' 
Bank of India Limited (*), and Civil Appeal 
1753 of lyl8, and Counsel is nnable to site 
aDy authority to the contrary, I hold, there¬ 
fore, that the provisions of section 169 of Act 
VI of Ifc82 are applicable to this sase. 

The order of the learned Distiiot Judge is 
dated the 14 h June 1921. In the sase of 
appeal filed by Lala Hem Raj and others 
copy was applied for on the 17th June 1921. 
The copy was supplied on the 24 .h of June 
1921 ; the appeal was filsd on the 11th July 
1921. The Liquidator was not served till 
Ottober 1921. The three weeks mentioned 
ia section 169 of the Ast expired on the 
5th of July 1921 and the appeal was not 
filed by that date. No affidavit explaining 
sause of de ay was pat in with the appeal, 
but tho order of the Judge of this Court 
admitting the appeal to a hearing directed 
that time for service on the res¬ 
pondent should be extended subject to all 
jupt exceptions. I am quite ready to all^w 
extension of time in an appeal of this sort 

(1) 28 Ind. Ou. 90; 40 P. L. R. 1915; 225 P. W. R. 

1916. r 

(2) 29 Ind. Cas. 272; 20 P. R. 1916; 35 P. L. R. 

1916; 216 P. W. tt. 1^14. , 

(3) 28 Ind. Cas. 600 4? P. W, R. 1915; 113 and 183 

?. L, R. 1«15, 


provided that it oan be Bbown to my satis¬ 
faction that the appellant has throughout 
acted with due diligence. The appellant 
must bo presumed to know all the previ¬ 
sions of law applicable to his case and so 
I shall presume that he knew that he should 
file bis apueal with such promptness that 
the respondent could be served within the 
time prescribed by section 169. I am not 
prepared to say that there was any waste of 
time in applying for copy of the District 
Judge’s order, seeing that the copy was 
applied for only three days after the order 
was passed, but when the copy was suppled 
on the 24th June the appellant should have 
realised that out of the 21 days 10 had 
already passed and only 11 days remained 
In spite cf this, however, the appellant 
did not lodge bis appeal till the lith June 
i. e. 17 days after obtaining the copy. The 
consequence was that owing to this waste of 
17 days the appeal was lodged after the 
period of three weeks mentioned in section 
169 had expired. No explanation has been 
given of this waste of time. The journey 
from Rawalpindi to Lahore by train takes 
lees than 12 hours and the appeal ccnld 
have been filed the day after oopy had 
been supplied. I can find no sufficient 
reason for allowing an extention of time and 
1 dismiss the appeal of Hem Roj and other. 1 2 3 . 

In the «aoe of appeal by Gurdit Singh the 
copy was applied for cn the I7cb June 1921 
and supplied on the 24th June 1921. This 
appeal was filed on the 4th Jnly 1921. In this 
case too no affidavit explaining the delay was 
filed with the appeal, and no extension of time 
was asked for or given. Here 10 days were 
wasted after the copy bad besn supplied, 
though the apoellant niLst be presumed to 
have known of the provisions of section 169. 
The consequence wa9 that the appeal was 
lodged only one day before the expiry 
of the thiee weeks and it was then quite 
impossible to effect service of notice 
od the respondent within the pre¬ 
scribed period. The appellant is a legal 
practitioner and the only excuse that is 
offered in his case is that he was away at 
Karachi attending to fome cases of his 
own. This l regard as quite insufficient to 
explain away the delay. The appellant 
was represented in Rawalpindi during his 
ab enoc by a legal practitioner who, I am 
told, was a friend of his, If the appellant 
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chore to go away to Karachi leaving hie 
iaee in charge of a friend any delay on the 
part of that friend must be regarded as 
having the same effect as if the appellant 
bad himself delayed, 

Tn both of these cases I consider that want 
of due diligence in presenting the appeals 
promptly to this Court has been shown 
and that no extension should be allowed, 
I dismiss both of these appeals as barred 
under the provisicns of section 169 of Ait 
VI of 1582, but as these provisions are un¬ 
doubtedly strict I leave the parties to bear 
their own tOBts in this Court, 

N. H. 

Appeals dismissed, 


ALLAHABAD HIGH qOURT. 

Second Civil Appeal 890 of 

1921, 

June 5, 1922, 

Present: — Mr. Justice Stnart and 
Mr. Justice Sula ; m c n. 

KALYAN SI* GH— Defendant— 

Appellant 

V6Y8US 

DHARAM SINGH AND OTBERS— 
Plaintiff*— F e^pon dints. 

Hindu Law-Joint family-Debt-Father, decree 
against— Liability of father's interest in family property. 

Under the Mitakchara I aw a simple money-deoree 
against a Hindu father which is not shown to have 

been on the basis of a debt which was tainted with 

immorality, can be executed against the ancestral 
property, and the father's interest therein can be 

attached and sold. , 

Second appeal from a decree of the 

Distriit Judge, Moradabid. 

Mr, Rata AU t for the Appellant. 

Mr. 8. A. Haidar , fer the Reepocdenfs. 
JUDGMENT.—This is a defendants 
appeal, arising out of a sait for a ap»Ura- 
tion that the order of the 14th of Feb uiry 
1920, diaallowirg the plaintiffs’ obj'ct. on 
to the attachment of the property in suit, 
was wrerg and that the property, beirg 
the ancestral property of the family» wes 
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not liable to be attached and sold in «xe* 
cution of a deires, in soil No, 178 of 1918, 

parsed against the plaintiffs’ father. The 
Conrt of first instance dismissed the sait, 
but on appeal the learned District Judge 
has allowed the appeal and reversed the 
deeree of the Court of first instance. 

It appears that on the 18th of February 
1914 Chbidu Singh, defendant No. 2, who 
is the father of the plaintiffs, executed a 
mortgage-deed, in respett of the ancestral 
property, in favour of Kalyan Singh, the 
present defen lant-appellant. On the 11th 
August 1917 a suit was instituted on 
behalf of the sons for a declaration that 
the said moregage-deed was not binding on 
them, inasmuoh as the debt had not been 
contrasted for any legal necessity. The 
sait was ultimately decreed. After this, 
Kalyan Singh brought a suit on the basis 
of this deed but only asked for a simple 
money decree against the father, That 
sait was decreed and when the decree was 
pnt in exeoution the rights and interests 
of Chbidu Singh in the joint family prop* 
erty” were attached. An objection was 
filed, on behalf of the sons, that the 
attachment was invalid. This objection 
having been disallowed, the present suit was 
inst tuted. 

The learned District Jndge seems to ha 
of opinion that inasmuch as it was 
found in the previous suit, that the debt 
bad not been contracted for any valid 
family necessity and inasmuch as the 
father is still alive, it is not open to the 
simple money decree-holder to attach the 
family property, and he relies on the o*se of 
Sahu Ram Ghandra v. Bhup Singh (l). Bat 
in onr opinion now there is no question as 
to the Hindu father’s authority to transfer 
any family property. There is a simple 
money decree against him, which is Dot 
shown to have bsen on the basis of a debt 
which was tainted with immorality. That 
being so, that decree can clearly be executed 
against the father, and the father’s in¬ 
terests in the family property can beattaohed 
and sold. The case of Sahu Ram Ghandra v. 
Bhup Singh (l) does not lay down any 

(1) 39 Ind, Cas. 280; 16 A. L. J. 437; 99 A. 437; 21 
0. W. N. 698; 1 P. L. W. 667; 19 Bom. L. R 498.* 26 
C. L. J. 1 t 33 M. L. J. 14j (1917) M. W. N. 439; 22 U, 

L. T. 22; 6 L, W. 213; 44 I A. 126 (P. C.). 
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contrary rule. On the other hand, an 
earlier ease of their Lordships of the Privy 
Conneil, Siipat &ingh Dugar v. Prodyot Kumar 
Tagore (2), clearly laid down that where 
a simple money decree bad been obla'ned 
against a father, that decree eonld be 
executed against the ancestrsl family prop¬ 
erty under the Mitakabar* Law “unless it 
were shown that the debt was a debt 
incurred for illegal or immoral purposes.” 
In cur opinion the view taken by the 
learned District Judge was clea* ly wrong 
and is in no way supported by the authority 
quoted by him. 

The result is that we allow this appeal, 
ret aside the decree of the lower Appellate 
Oonrt and dismiss the plaintiffs' suit. 

W. c. A. 

Appeal decreed. 

(2) 39 Ind. Cas. 252; 15 A. L. J 147; 32 M. L. J. 
133; (1917) M. W. N. 19’; 21 C. W. N. 442; 26 C. L. 
J.220; 21 M. L. T. 222; 19 Bom. L. R. 290; 44 0. 624; 
441. A. 1 (P 0.), 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 189 

of 19$0. 

July 19, 1921. 

Pie$ent Jostise Sir Aantosh Mookerjee, Kt., 

and Mr. Justice Panton. 

HARIDASI DaSI and others— 

ArPtLLASTS 

tersut 

BIDHUMUKHI DASI— Respondent. 

Probate and Administration Act (V o/1880,$. 60— 
Hindu reversioner, whether entitled to be heard in 
Probate proceeding—Application for revocation of Pro¬ 
bate—Immediate jemale reversioner not entitled to 
maintain application—Next reversioner, if can apply 
—Minor reversioners—Natural guardian omitting to 
a Pplyjor revocation — Reversioners, whether estopped. 

Although a reversioner under the Hindu Law has 
no present interest in the property left by the 
deceased, yet the reversioner, whether mole or female, 
is substantially interested in the protection or 
devolution of the estate, and, as such, is entitled to 
appear and be heard in a Probate proceeding. If the 
immediate reversioner is a female, the male rever- 
sioner in the second or third degree, as the case may 
(for instance, where the deceased has left a 
widow, daughter, mother and brother), is similarly 
entitled to be heard, [p. 797, cols 1 & 2.] 


Where the immediate reversioner, a’ female, had 
rendered it impossible for himself by her own conduct 
to successfully maintain an application for revocation 
of a Probate, the application may be made by the 
next male reversioner who is unquestionably a pro¬ 
per party to the Probate proceedings, [p. 797, col. 2.] 

Ram Qopal Das v. RadhaJcrishna Das, 3 0. L. J. 87n, 
Abinash Chandra Mazumdar v. Harinath Shaha, 32 
C. 62 at p, 66; 9 C. W. N. 26, Hareh Chand Babu v. 
Bijoy Chand Mahatab, 2 C. L. J. 87 at p. 96; 9 C. W. 
N. 796, Srinibash Das v. Monmohini Dasi, 3 C. L. J. 
224, Bepin Behari Kundu v. Durga Charan Banerji 
36 C. 1088 at p. 1090; 12 C. W. N. 914; 8 C. L. J. 120 
referred to. ' 

Rhettramoni Dasi v. Shyama Churn Kundu , 21 C. 
639, 10 Ind Deo. (n. e.> 989 and Shyama Charan ▼! 
Prafulla Sundari, 30 Ind. Cas. 161; 21 0. L. J. 657; 19 
C. W. N. 882, relied upon. 

A reversioner who was a minor at the time of the 
grant of tho Probate is not estopped from making 
an application for revocation by reason of the fact 
that his father who was his natural guardian did nob 
intervene on his behalf at the time when the Pro¬ 
bate was granted. [p. 797, col 2.] 

Nistariny Dabya v. Brahmomoyi Dabya , 18 C. 46; 
9 Ind. Deo. (n. a.) 31, distinguished. 

Appeal against the decision of the District 
Judge, Hugbli, dated the 9fcb July 1920. 

Babus Panna Lai Ohatterjee and Manmatha 
Nath Mookherjee , for the Appellants. 

Dr. Jadu Nath Kan dial, Babus Durga 
Oharan Mitter and Bsr.ode Lai Muhherjee , for 
the Respondent. 

JUDGMENT.—This appeal is directed 
against an order of dismissal made on an 
application to revoke a Probate under 
section tOof the Prrbate and Administration 
Act. Priya Nath Ghcse, the alleged testator, 

died on the 13th November, 1907. He left 

a widow. Bidhumukhi Dasi, a daughter, 
Haridasi Dasi, and two sons by her Pramatba 
Nath and Anadinatb. On the 16th July 
1908 the widow applied for Probate of a 
Will said to have been executed by tie 
deceased on the 26th October 1907. The 
application, which was supported by the 
affidavits of two of the attesting witnesses, 
did not mention that the testator bad left 
a daughter or two sons by ber who would 
Bucceisively take tb e estate in the event of 
intestacy. A general citation was thereupon 
issued but no special citation was or could be 
eeivtd upon tbe relatives of tbe deceaeed. 
Ab there was ro rrpesition, tbe Prebate was 
gTanted on tbe affidavits on tbe 21st Aucnat 
19C8. On tbe 21et May 1919, the present 
application for revocation of tbe Probate waa 
made by Haridasi and her two sons, Pramafcha 
Nath and Anadinatb, on the allegation that 
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the Will set up was not genuine. The appli¬ 
cation was opposed by the widow. The 
District Judge has refused the application 
of Haridasi on the gronnd that she was 
aware of the Probate proceedings, and that 
the fact that no soecial citation bad been 
issued to her was in the oircurmtancas not 
sufficient to justify ibe revocation of tbe 
Probate, on the principle explained by this 
Court in the ease of Prem Ohar.d Das v. 
Surendra Nath Saha (1), As rsgarde the 
application by Pramatha Nath and Anadinatb, 
the District Judge has held that they had 
no interest in the property during the life¬ 
time of tbeir mother and were not aonse- 
quently necessary or proper parties to tbe 
Probate proceedings. 

It is not necessary to consider whether in 
view of thedeoision in Raragopal Das v t Radhu - 
krishna Das 12 >, the Probate was properly 
granted on affidavits or whether the applica¬ 
tion made by Haridasi Dasi has been properly 
refused, because there is no room for srrious 
oontroverey that the application made by 
Pramatha J'ath and Anadinatb should have 
baen granted. It is plain that in the event 
of intestacy Pramatha Nath and Ao^dinath 
would be ultimately entitled to succeed to the 
estate of their maternal grandfather, Priya 
Nath Ghose, in their own right and Dot 
through their mother. Consequently, if the 
alleged testamentary instrument is not 
genuine, their position has been seriously 
affected by tbe grant of the Probate, in¬ 
asmuch as tbe result of the Will is 
to alter the line cf succession and to 
divert the estate into new channels. In 
such circumstance 0 , the daughter’s bods 
would prima facie be entitled to intervene in 
the Probate preceding-, on the well- 
established principle relating to the true 
position of reversioner of the second degree, 
as exolained in the *ase of Abinash Ohandra 
Mommdar v. Rarinath Saha(i) in the follow- 
terras : 

In the case in which, upon the death 
of a full owner, the estate successively 
passes through the hauds of a series of female 
heirs, who take only a qualified estate, before 
the property veetfl in another full owner, 


(1 DC. W. N, 100. 

<2, 3 C. L. J. 37«. 

(3) 32 C. 62 at p. 06; 9 C. W. N. ‘25. 


they may rightly be regarded in the aggre¬ 
gate as the holder of a limited internt 
which intervenes between the fall 
ownership of the original owner and 
the ultimate faker. Each of these recipients 
of the limited interest has three common 
characteristics, namely, first, each possesses 
only a qualified right of alienation ; secondly, 
not one of them can transmit the property 
to her own heirs, but it passes 
upon her death to the heir for the 
time being of tbe last full owner, and, 
thirdly, not one of them can alienate the 
estate absolutely even with the consent 
of the next female reversionary heir, for 
where the next reversioner is herself a 
female who only takes a life-estate, 
her consent will not bind tbe next rever¬ 
sioner who takes an absolute estate : in 
other wfrds, tbe assent of a female rever¬ 
sionary beir to an alienation made by a 
female beir cannot confer upon it a character 
of greater validity than it wonld 
have pofsessed if it had been made 
by herself. . . There is a cnbelantial distinc¬ 
tion between tbe case in which a remote 
reversioner who wonid take an absolute 
interest, sues for a declaratory decree in 
the presence of a nearer male reversionary 
beir and the case in whioh such a suit is 
brought in the pre e ence of a Dearer female 
reversionary heir. It follows torsequently 
that a male reversionary leir who would 
be entitled to tie pioperty absolutely, if 
be succeeded to it, ought to be allowed to 
challenge an nnautborieed alienation by 
the holder of a qualified estate, whether or 
not snch female beir is his immediate pre¬ 
decessor oris separated from bimbytbe inter- 
position of other possible female heirs.” 

Tbe view thus expounded h8s been adopted 
and applied in a variety of cases. As an ex¬ 
ample, reference maybe made to the judgment 
of this Ccurfc in tie case of Rarsk Ch.iul 
Babu v. Btfoy Ohand Mahatub (4) where 
the following observation was m«de: 
“where there are several reversioners entitled 
successively under the Hindu Law to an tslale 
held by a Hindu widow, no one such lever- 
t-ior er can rightly be held to claim through or 
derive bis title from another, but he derives 
Lis ii.lo Lom tl.o lust full owner, and, 
therefore, although the right of the neatest 


(4) 2 C. L, J. 87 at p. 95; 9 C. W. N, 795. 
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reversioner for the time being to contest an 
alienation or an adoption by the widow may 
have besoms barred by limitation against, him, 
this will not bar the eimilar rights of the 
subsequent reversioner.” This principle has 
been followed by the Madras High Oonrt 
in Qazzala Veerayya v. Qatzala Oanamma (5) 
and Narayana Aiyar v. Rama Aiyar (6). 

For other illustrations, reference may be 
made to the desisions in Snnibash Das v. 
Monmohini Dasi (7) and Beoin Behari Kundu 
v. Durga Oharan Bauer,i (8). In the case 
last mentioned, Mr. Justice Doss stated the 
prinsiple in these words: if the widow 
had, with the concurrence of the daughters 
alienated the property in favour of a 
stranger, the alienee would not have taken 
any larger estate tbau the limited and 
qualified estate of the widow or of the 
daughters, for the alienee cannot have a 
larger estate than that possessed by the 
alienor, and the toalition of the estate of 
the widow with that of the daughters Dot 
having the effect of amplifying the qaantnm 
of the resultant es'ate,” This prinsiple was 
applied in Roji Dei v. JJmed Singh (9) 
and Chidnmbara Seddiar v. Nallammal (10). 

In the case before u.«, there is do doubt 
that, apart from all questions of acquie*c8nc*, 
the appliaation for revocation could have 
been made and was properly made by Hari- 
dasi Dasi, the immediate reversioner. The 
decisions in Khettramoni Daii v. Shyima 
Churn Kuniu{ 11), Briniaban Chunder Shaha 
V. Sureshwar Saha (l 2) and Shyima Charon 
V, Prafulla Sun-lari (13) show that although 
a reversioner unler the Hindu Ij»w has no 
present interest in the property left by the 
deceased, the reversioner, whether male or 
female, is substantially interested in the protec¬ 
tion or devolution of the estate, an J, as eaah, 
is entitled to appear aud bo heard in a 
Probate proceeding. If the immediate 


(5) 16 Ind. Cas. 839; 36 M. 570; 12 M. L. T. ISS; 23 
M. L. J. 269; (1912 M. VV N. 912. 

(6 20 Ind. Cas. 625; 38 M. 390; (1913) JI. W. 
588; 14 M. L. T. 89; 25 M. L. J. 219. 

*7) 3 C. L, J. 224. 

( 5 * * 8 * * * 12 13 > 35 C 1086 at p. 1090; 12 C. \V. N. 914; 8 C. 
h , J, 120. 


19j 13 Ind. Cas. 632; 34 A. 207; 9 A. L. J. 158. 

UO) 6 Ind. Cas. 161; 33 M. 410; 7 M. L. T. 41. 

\ l) 2L U, 539* i0 Iud. Doc. (N 9^9* 

(12) 3 Ind. Cas. 178; 10 C. L. J. 263. 

(13) 30 Ind, Cas, 161: 21 C. L. J. 557; 19,C. W, 
N. 832. 


reversioner is a female, the male reversioner 
in the seoond or third degree, as the case 
may ba (for instanc) where the deceased 
ha 9 loft a widow, daughter, mother aud 
brother), is similarly entitled to be heard. 
In the present case, the immediate rever¬ 
sioner, Haridasi, ba§ rendered it impossible 
for herself by her own conduct, to main¬ 
tain the application successfully; sonsequenfcly, 
the application may be made by Pramatha 
Nath and Anadinath who, as the ultimate 
reversioners, were unquestionably proper 
parties to the Probate proceedings, this is 
clear from the deoisions in Brindaban Chunder 
Shaha v. Sureshwar Saha (12) and Shyama 
Churn v. Prafulla Sundari (13). 

We have been pressed, however, to hold 
on the authority of the decisions in 
Nistariny Dabyu v. Brahmomoyi Dubya (14), 
Kuma Lai Chowdhury v. Kailash Chandra 
Ohonahury (15), Nalini Sundari Oupia v. 
Bejoy Kumar Roy Chowdhury (16), Prem 
Ohand Das v. Surer, dr a Nath Saha (1) that 
Pramatha Nath and Anadinath should be held 
incompetent to main*aio the present ap¬ 
plication iu the same way ai their mother, 
because the evidence indicates that their 
father who was their natural guardian 
was aware of the Probate proceedings. It 
is clear, that at the time of those pro¬ 
ceedings, Anadinath and possibly Parmatba 
Nath also had not attained majority. 
Assuming that their father was aware of 
the Probate proceedings and yet did not 
intervene therein, on their -behalf, we 
cannot hold that, his omission can prejudice 
t-ho position of the infants. The case of 
Nistariny Dubya v. Brahmomoyi Dabya (14) is 
clearly distinguishable. There a person 
professing to bo the guardian of the infants 
had intervened for fcheir protection. He 
succeeded in the Court of first instance, 
bet upon appeal the deoision of the pri¬ 
mary Court was reversed. In these 
circumstances, this Court held that the 
infant could not bo permitted to re open 
the proceedings through another guardian. 
No such consideration obviously arises in 
this cate. Nor is there room for applioa-* 
t on nf the theory, as there was in the caso of 


(14) IS C. 45; 9 Tml. D-.*c. (x. 3.) 31. 
tin) 7 Iud Cub 719; I t C. \Y. N. 1063. 
(16) 39 Iud. Cas. 12; 21 C. L. J, 555, 
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Prafullananda Gotwami v. Brojendra A andan 
Qoswami ( 17); that there has been so great 
a lapse of time as to jastify a refusal by 
the Court to re-open matters id oontroverey 
in exercise of its discretionary powers: 
Brinda Choiodhrain v. Radhica Ohowdhrain 
(18). 

The result ig that this appeal is allowed, 
and the application for revocation is granted. 
The Probate will be re called, the original 
Probate proaeedirgs will stand revived and 
the present respondent will be at liberty 
to prove the Will in solemn form. The 
costs of all the parties to the present 
proceedings, both in this Court and in 
the Court below, will oome out of the 
estate. We assess the hearing fee in this 
Court at three gold mohurs. 
v. H, & u, N. 

Appeal allotted, 

(17) 51 Ind. Cas. 593. 

(18) 11 C. 492; 5 Ind. Dec. (n, s.) 1087. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

First Civil Appeal No. 369 of 1920. 

July 25, 1922. 

Present :—Sir Giimwood Mears, Kt., 
Chief Justice, Mr. Justice Piggott, Mr. Justice 
Gokul Prasad, Mr. Justice Kanhaiya Lai, 
and Mr. Justice Sulaiman. 

LALLU SINGH— Defendant—Appellant 

terms 

GUR NARAIN and others—Plaintiffs 

—Rfsponi ints. 

Hindu Laic — Gift-Gift by Hindu lady with reserva¬ 
tion of usufruct for her life, validity of—Trane* 
fer of Property Act (IV of 1882), s. 123, effect of, oji 
yift by Hindu- Gift, ho iv effectuated — Statutes, interpre¬ 
tation of—Long and established interpretation, 

A Hindu lady who is the full proprietor of im¬ 
moveable property can by a registered document, 
duly signed and attested, validly make an immediate 
gift of it, although she reserves to herself the enjoy¬ 
ment of the usufruct or profits of a part of the prop¬ 
erty for her lifetime and without retaining power 
of alienation over it. 

There is nothing in the Hindu Lavr which on 
principle would make a reservation of the usu¬ 
fruct of a part of the property for life by the 
donor, or tho postponement of the enjoyment by 
the doueo of a part of the profits till after tho 
donor’a death, a repugnant condition aud render 
the gift invalid, [p. 801, col. 2.] 

Tho effect of seotion 123 of the Transfer of Prop- 
nrty Act is to supersede tho rule of Hindu Law, if 
there was any, for making the delivery of possession 
Absolutely c.aoBtial for Ike completit* of tke gift, 



aud a provision in a deed of gift that no suoh 
delivery is to take place during the lifetime of the 
donor would not necessarily invalidate it. [p. 800, 
col. I.] 

Dharmodas Das v. Ntslarini Dasi, 14 0. 446; 7 Ind. 
Dec. (n. s.) 297, Balbhadra v. Bhowani, 34 C. 853; H 
C. W. N. 956; 6 C. L. J. 233, Alabi Koya v. Mussa 
Koya, 24 M. 513 at p. 622» 11 M. L. J.227, Madhab- 
rao Uoreshvar v. Kashibai Dattubhai , 6 Ind. Cas. 599; 
34 B. 287; 12 Bom. L. R, 9, Man Bhari v, Naunidh, 
4 A. 40; A. W. N. (1881) 78; 6 Ind. Jar. 429; 2 Ind. 


Dec. (n. s ) 512 (P. C.), BalmaJcund v. Bhagwan Das, 
16 A. 185; A. W. N. (1894) 21; 8 Ind. Dec. (n. s.) -19, 
Phul Chand v. Lakkhu, 26 A. 355; A. W. N. (1903) 70, 
relied on. 


The effect of section 123 of the Transfer of Prop, 
erty Act is that a gift of immoveable property even 
in the case of a Hindu can be validly effected by a 
registered instrument, signed by or on behalf of the 
donor and attested by at least two witnesses, and 
that sooh a gift cannot bo effected in any other 
way. [p. 799, col, 2.] 

Where the terras of a Statute or Ordinance aro 
clear, a long and uniform course of judicial inter- 
pretation of it may be overruled, if it is contrary to 
the clear meaning of the enactiatent; but where such 
is not the case, it is the duty of a Judge to 
accept the interpretation so often and so long put 
upon the Statute by the Courts, aud not to disturb 
those decisions, [p. 800, col. 1.] 

Tricomdas Cooverji Bhoja v. Sri Sri Gopinathji 
Thakur, 39 Ind. Cas. 156; 25 C. L. J. 279 at p. 284; 1 
P. L J. 262; 15 A. L. J.2I7; 32 11. L. J. 357; 21 11. L, 
T. 262; 21 C. \V. N. 577; (1917) If. W. N. 363; 5 L. 
W. 654; 19 Bom. L. B. 450; 44 C. 759; 44 I. A. 65 
(P, C.), relied upon. 


First appeal from a detree of the Addi¬ 
tional Subordinate Judge, Mainpuri. 

Dr. Kailas Bath Katju , for the Appellant. 

Mr, SurendroNath Sen, for the Respond¬ 
ent. 

JUDGMENT.—The only point referred 
to the Full Benoh for consideration is the 
question of the validity or otherwise of a 
deed of gift, dated the 29th of January 1891, 
executed by Musammat Tulsha Kunwar, in 
favour of her only daughter, Musammat 
Naraini Kunwar. This document recites 
that Musammat Naraini Knnwar was her 
sole issue, and the donor wished to give 
tbo entire property in seven villages to 
her ; but that, inasmuch as during her 
lifetime she bad also to provide for her own 
maintenance and other neoessary expenses, 
and it was reprehensive and forbidden for 
her to reieive any benefit or to take any¬ 
thing from her daughter, she aonsidered 
it proper to get the name of her daughter 
recorded over four villages at onae, but 
to remain in possession of the other three 
villages for her life, meeting the expenses 
of her maintenante and other neoessary 
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expenses from the profits thereof. Bat all 
the seven villages were eomprisei in the 
gift, and it was stated that she had no 
longer any claim or right left in respeot 
of all the proparty gifted, and the donee 
would have all the powers of a proprietor, 
with this exception that the three villages 
last mentioned would remain in her posses¬ 
sion during her life and she would bring 
the profits thereof into her use, but she 
would have no power of sale, mortgage, 
gift, or other transfer, and they would after 
her death some into the proprietary posses¬ 
sion of her daughter. 

It is an admitted fact that Mwammat 
Tulsha Kunwar allowed Mummmot Naraini 
Kunwar to obtain possession over the four 
villages firet mentioned, and got her name 
recorded in reepsot of then in the revenue 
paperp. There is thus no doubt a? to the 
genuineness of her intention. It is assumed for 
the purpose of this reference that Musimmat 
Tulsha Kunwar was the full proprietor, 
and the only question is as to the 
validity of the gift in respest of the three 
villages, over which she had retained the 
right of remaining in possession for life and 
did in fact retain possession. Musammat 
Naraini Kunwar died in the lifetime of 
Musammat Tulsha Kunwar, and the present 
dispute is between the respective heirs of the 
two ladies, 

Reading the document as a whole, there 
•an be no doubt that it was not a 
bequest of the three villages by Musammat 
Tulsha Kunwar in favour of her daughter, 
but that she did intend to effect a transfer 
in preaenti of her proprietary interest in 
the three villages, though she stipulated 
that she would have the right to reraaiu in 
effective possession of them by appropriation 
of their profits for her life. 

The learned Counsel for the defendant* 
appellant has urged, (l) that under the 
Hindu Law delivery of possession was 
absolutely essential for the completion of 
the gift, (2) that that provision of the 
Hindu Law has in no way been affected 
by the passing of the Transfer of Property 
Act and (3) that in aDy crse a provision, 
that the donor is not to deliver possession 
during her life time to the done - *, vitiates the 
gift altogether. 

As to the first point it may Its conceded 
At ones that the general trend of the 


authorities prior to the passing of the 
Tranif)? of Property Act was to the 

effect that under the Hindu Law a gift, 
unaccompanied by delivery of possession, 
was invalid. A number of oases on this 

point have been cited on behalf of the 

appellant, bub we consider it unnecessary 
to ravi9w them. It may bo assamed for 
the purpose of this §aie that the defendant’s 
•ontention is correct. 

We are, however, of opinirn that whatever 
might have b9eu the strict Hinda Law 

prior to the passing of the Traosfer of 
Property Aot, ib must now be held that 
a gift of immoveable property can be 
validly effected by a registered instrument, 
s ! gned by or on behalf of the donor and 
attested by at least two witnesses, and that 
nothing further i3 nesessary to effectuate 
a transfer. Section 129 of the Transfer 
of Property Ast provides that nothing in 
Chapter 7 shall, save as provided by 
section 123, be deemed to affect any rule 
of Hindu Law. This clearly indicates that 
section 123 might supersede a rule of 
Hindu Law. Section 123 provides that for 
the purpose of making a gift of immoveable 
property, the transfer must be effected by 
a registered instrument duly signed and 
attested, whereas for the purpose of making a 
gift of moveable property the transfer may be 
effected by a registered instrument duly signed 
or by delivery. It is obvious that under the 
latter tlause a gift of moveable property 
can be effected by a duly signed and 
registered instrument and without delivery. 
This does away with the provision of 
Hindu Law, requiring delivery of possession 
as regards moveable property. Now, the 
first slauie uses the word “must* 1 which 
is significant, and omits the woids ‘‘or by 
delivery”. A reasonable interpretation of 
section 123 would, therefore, be that a 
registered instrument duly signed and 
attested is quite sufficient to effect a gift 
of immoveable property, and that au«h a gift 
oanbe effected in no other way, 

Dr, Katju, on behalf of the appellant, 
has strongly contended that by set lion 
123 it was merely intended to add one 
more requirement of law, namely, that of 
attestation and registration, to those enjoined 
by the Hindu Law, and that the section 
did not mean that where there was a 
rogistorod document duly sigood and attested. 
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all the other requirements of Hindu Law 
were dispersed with. Section 123 ha*, 
however, been interpreted by all the High 
Courts continuously for a very long period 
in the way first indicated, and there 
is now a uniform aoneersDs of opinion 
that the effect of section 12f is to supersede 
the rule of Hindu Law, if there was any, 
for making the delivery of possession 
absolutely essential for tbe completion of 
the gift. We may only refer to a few eases 
for the sake of reference, Dharmodas v. 
Nistarini Dan (1), Balbhadra v, Bhowani (2), 
AIM Kcya v. Musm Ko^a (3), Madhairao 
Moreshv/tr v. Rashibai Dattubhai (4), Man 
Bhari v. Naunidk ‘ 5) Balmahutd v. Bhagwan 
Dai (6)and / hui Ghandv. Laklthu (?). Where 
the terms of a Statute or Ordinance are clear, 
then even a lorg and uniform oourse of judi- 
oial interpretation of it may ba overruled, if it 
is contrary tc tho dear meaning of tbe 
enactment; but where such is Dot tbe cise, 
then it is our duty to acoepfc tho interpretation 
so often and so long put upon the Statute by 
tbe Courts, and not to disturb tho*-e 
deoisiors, tide.’ the remarks of their Lordships 
of the Privy Council in the ease of Tricomdas 
Oooverji Bhoja v. Sri Sri Qopinathi 
Thakur (8). We are, therefore, clearly of 
opinion that it must now be accepted that the 

provisions of eeotion 123 do away with the 

neaeeBity for the delivery of possession, 
even if it was required by the strict Hindu 
Law. 

Tho third point raised by the learned 
Advocate for the appellant requires a little 
cocsideratnn. It has been very strenuously 
contended that where the deed of gift itself 
provides that the douor is to retain 
posieRsion over the property and appropriate 
the profits, the transaction is void ab initio 


(1) 14 0. 440; 7 Ind. Dec. (x. s.) 297. 

12) 34 C. 853; 11 C. W. N. 95(5.6 C. L. J. 233. 

(3) 24 M. 513 at p. 3*2: 11 M L. J. 227. 

(4) 5 1ml. Cuh. 599; 34 11. 2S7; 12 Bom L. It. 9. 

(5 4 A. 40; A. \V. N. (ISSly 78; Glnd.Jur, 429; 2 
Iud. Doc. (n. s.) 512 (I\ 0.*. 

(0)16 A. 185; A. W. N. (1894) 21; 8 Ind. Dec. 
(K. s.) 119. 

(7) 25 A. 358: A. W. X. (1G03)70. 

(8/ 39 Ind. Cas. 150; 26 C. L J. 279 atp. 281; 1 P. 
L. J. 262; 15 A. L J. 217; 32 Al. L. J. 357; 2i M. L. T. 
262; 21 C. U.N.577; (1917) M.W. N. 863; 5 I. \Y. 
654; 19 Bom. B. It. 150; 44 C. 759; 44 I. A. 05 (P. C.\ 
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and is not a valid gift under tbe Hindu Law 
at all. Reliance is stroDgly placed on a 
number of ca<es which were decided prior to 
the passing of tbe Transfer of Property Act, 
in which it was held that the delivery of 
possession was absolutely essentia], and 
it is contended t'-at when tbe delivery of 
possession «as essential, then a provision 
in the deed that no delivery was to take 
plaoe at all, invalidates the gift altogether. 

In the first place, these earlier oases were 
desided prior to the passing of the Transfer 
of Property Act, and the provisions of 
section 123 of the Act were not applicable. 
Now that the delivery of possession is no 
linger necessary, it would follow that a 
provision in the deed of gift that no 
soch delivery wss to take placa during the 
lifetime of the donor, would not necessarily 
invalidate it. 

In tbe second plaoe, the reiervatiou of a 
temporary advantage or a limited benefit 
does not necessarily militate against a 
complete transfer of the title, and unless 
there is something in Hindu Law which is 
repugnant to it, it must b9 upheld. Now, 
according to our interpretation, the true 
intention of the donor was to effect a transfer 
in pretenti of the proprietary interest in the 
three villages in dispute and to veit tbe sams 
in tbe donee, with a reservation of the right 
to enjoy the usufruct during her own 
lifetime. We do nob consider that she 
meant t} create two distinct and separate 
estates ; one, whioh she reserved for herself, 
and the other which she bestowed on the 
donee, providing that the estate which she 
had reserved for herself woald also vest in 
thedoreo after her own death. On the 
other hand, we are distinctly of opinion that 
the whole interest in the three villages 
vested immediately in the don6e, and tbe 
donor had no power of disposal left over it. 
The only right that was reserved to her was 
to enjoy the profits thereof. There was an 
immedi&to gift of all the seven villages, but 
the enjoyment by the dooee of the profits of 
three villages was postponed till after the 
death of the donor. 

Such a gift is not in any way opposed to 
Common Law or to public policy, nor is snch 
a transfer invalid under the provitions of the 
Transfer of Property Act. We have, 
therefore, to 6ee whether there is anything in 

the Hindu Law which ia repugnant to it. No 
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authority which is exactly in point has been 
•ited before ns on either side. The learned 
Advocate for the apo^llant has hoover, 
referred to ns the oa e of Dngii Dab^e v. 
Mothura Nath Oh'itto tadhya (9). Tuei efcie 
Rift was not governed by the Transfer ot 
Property Act. The view then expressed was 
that the gift of a house, in a case where the 
donor reserved to himself the right of 
remaining in the honss f or the term of his 
life and which wa9 nnaecompanied by physical 
delivery, or any symbolical act by which 
physical delivery conld In held to bs imolfed, 
was invalid. Tho decision was based entirely 
on the snppos d rule cf Hindu Law that 
delivery of complete possession was absolutely 
essential, Tnat rnling i9 hardly in con¬ 
sonance with the opinion expressed by the 
Calcutta High Conrfc in subsequent cases. 
The case cited in M&cnaghten’a Hindu Law, 
Volume If, at page 207, is not in point, 
because there the competition was between 
a gift, unaccompanied by the delivery of 
possession, which was to take effect after the 
death of the dmo , and a subsequent gift by 
which the donor delivered possession to 
another donee. That was strictly not the 
case of a gift in prmenti t but something in 
the nature of a beqaest. Ao that time 
testamentary dispositions not having bsen 
separately recognized, the Cise was treated as 
falling under the heading of gifts 

Lastly, the 04se of Harjtoan Anandram v. 
Horan Hartbhai (10/ has been cited, and 
onr attention is particular T y drawn to the 
texts quoted at page 34, Bat there, too, the 
possibility of the donor retaining possession 
of the property with the consent of the 
donee is recognised. We cannot take these 
texts neoe-sarily to imply that the donor 
cannot gift away the property with a 
condition attached, reserving the usufruct 
of a part of the property to himself for 
life. The other oases cited are not directly 
in point, 

A reference bas al c o baen made to a passage 
in Bam Lai Sett v. Kanai Lai S»tt (11) to the 
effect that‘ gifts are cf three ki ds — tho^e 
which convey a present title and interest, and 
a present right of enjoyment; those whiob are 


(9) 9 0. 
1219. 


654; 12 C. L. E. 530; 


4 Ind. Dec, (x. a.) 


H * °* R * (A - C * J -) 31 - 

Ul) 12 c, m at p. ee?; 6 Ind; Dec. (x. E.) 4£C. 




vested, that is, present in interest, but in 
which the enjoyment ic deferred ; and those 
which are contingent, that is to say, in which 
neither title nor ri7bt of enjoyment is given 
at p r esen*, but both depend upon future and 
certain event*'. All these kinds of gifts are 
admissible among Hindus, all are recogniz’d 
by the Succession Act, the Hindu Wills Act, 
and the Transfer of Property Aat. All these 
kindc of gifts may among Hindus b9 given 
subject to various restrictions, aitber inter 
vitos or by Will, and, speaking generally, the 
same law applies in either oasa.” But this 
remark is certainly an obiter dictum. 

In West and Bahler’s Digest of Hindu Law, 
4th Bniti n, at page 188, it is stated that the 
grantor may stipulate or provide for various 
advantages to himself or to others arising out 
of the property, and so far diminish the 
advantages of the proprietor in it, and then 
on page 190 it is said on the authority of 
Jagannath that the gift of property is valid 
though it be accompanied by the donor’s 
retention of a life-interest. No distinction 
was, however, made by Jagannath between 
a gift and a testamentary disposition. The 
ease of Kasim Husain v. Sharif-uu-nissi (12), 
where a gift of a Muafi Estate with a 
reserva‘ion of the income of that share 
without power of alienation for life was 
held to be valid, was a case undor the 
Muhammadan Law and is not applicable to the 
present case. 

In the absence of any clear authority 
rfs'rict»ng the power of the donor, we are of 
opinion that there is nothing in the Hindu 
Law which on principle would make a resorva* 
tion of the usafract of a part of the property 
for life by the donor, or the postponement of 
the enj >yment by the donee of a part of the 
pro6ts till after the donor’s death, a re* 
pngnant condition and tender the gift invalid. 
Furthermore, wear© of opinion that, inasmuch 
as the Legislator© has now dispensed with the 
necessity cf delivery of possession in the 
case of gifts by Hindu donors, a reservation 
of the kind indicated above would now much 
less affect the validity of such gifts Under 
the Hindu Law gift and its acceptance by 
donee are essential. Here both these 
elements exist. 

Oor answer to the reference, therefore, is 
that a Hindu lady who is the full proprietor 

(12 5 A. 285 A. VV. N. (1883) 3lj 3 Ind. Dec. 
(x. s) 267. 
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of immoveable property, aan by a registered 
dosument, duly signed and attested, validly 
make an immediate gift of it, although she 
reserves to herself the enjoyment of the 
usufruct or profits of a part of the property 
for her lifetime and without retaining any 
power of alienation over it. 

The appeal will now be restored to the 
Division Bench for disposal. 

. w. c, A. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1638 of 1917. 

February 1, 1922. 

[resent 1 —Mr. Justice Abdul Raoof 
and Mr. Jastice Harrifon. 

ISAWAN MAL and another—Defendants 

—Appellants 
versus 

RAUNAQ MAL and another—Plaintiif£— 

Respondents. 

Civil Procedure Code (Act V of 190^, s. 7", 0. 
XXVI— Commission, issue of—Court delegating func - 
tions to Commissioner. 

Section 76 of the Civil Procedure Code defines 
clearly the circumstances undor which a commis¬ 
sion may be issued, and does not authorise a Court 
to delegate to a Commissioner the trial of any 
material issue which it is itself bound to try. [p. HO*, 

Sangili v. Mookan , J6 M. 350; 3 M. L. J. 157; 5 
Ind. Dec. (M. s.) 95', relied upon. 

Seaond appeal from a dearee of the 
Distriat Judge, Hiesar, dated the 17th 
April 1917, reversing that of the Subordinate 
Judge, Second Clasp, Hisear, dated the 4th 
Marah 1915. 

Mr. Philip Merton , for the Appellants. 

Mr. N. 0. Pandit and Lala Eargopal , for the 
Respondents. 

JUDGMENT.—In this aase the plaintiff 
firm sued the defendants alleging them to 
ba a Hindu joint family and claiming to 
recover from them as suah Rs. 1,217*10 3. 
The saee was aarefully tried by the Sob* 
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ordinate Jndge and a laaid and well expressed 
judgment was written by him, disposing 
of all the points in dispute and dismissing 
the suit. On appeal tbe Distriat Judge 
first heard the arguments, and then apparent¬ 
ly on his own motion referred every question 
arising in the aase, and in fact one question 
which had not arisen at that stage, to Lala 
Sheo Narain and issued a most comprehensive 
commission to him. This gentleman died 
before he was able to do anything, and 
his son, Lala Joti Parshad, was appointed 
in his plaae. A full report was submitted, 
but apparently no evideute was taken, 
though tbe statements of the parties were 
recorded. Tbe Distriat Judge then prononre- 
ed judgment and accepted the findings of 
tbe Commissioner throughout. 

On appeal it i9 urged that the only 
possible point on whiab the District Judge 
c.uld lave been justif^d in issuing a 
commission was the examination of accounts, 
and that in this case he was not justified 
in doing so, as the question cf the correctness 
of the aotonnts had not oniy not been 
•balleDged but bad not even arisen, the defence 
having been fcba* the defendants had no sort 
of dealings with the plaintiff firm and the 
finding being that this was so. Until, 
therefore, the Distriat Jndge reversed the 
decision of the lower Court and found that 
there had beeD dealings, the question of the 
amount due on those dealings did not arise, 
and when it did the uiual and natural 
procedure would have bpen to remand the 
case for a deaision. Not content with issuing 
a oommisfcion whiab m'ght be necessary at 
gome later stage, the Distriat Judge direo‘ed 
the Commissioner to deside every single 
material is^ue whether of law or fast and, 
in a word, to do his work for him. Counsel 
for tbe respondents urges that, even so, 
there are findings of fast and, in the words of 
Dtirga Ohowdhrani v. Jtwihir Singh Qhowdhri 
(1) that there was evidence lefore the Court. 
The very form of tbe judgment shows that 
the way in wbish the Distriat Judge approach¬ 
ed the saae wa3 to accept the opinioa of 
tbe Commissioner as final and conclusive 
unless tbe plaintiff sould show how and 
where it was wrong, He made no reference 
to the evidense on the resori nor to the 

(l) 18 C. 23 (P. O.h 17 t. A. 122; 6 8ar. P. 0. J. 
S60j 9 Ind, Deo. (n. s.) 10, 
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well-exoressed judgment of the Trial Court, 
and we are satisfied that, in the sense of 
bain? considered by him, the evidence was 
not before him, though he had the knowledge 
that ample evidenca had been given. 

As to the eaope of the commission, Counsel 
for the respondents urges that 0. XXVI 
amplifies and explains seation 75 and that 
the Court is at libarty to issue a commission 
on any subjeat whatsoever and not merely 
on the aubjeats given in heads (a), (6), (c), 
and ( d) of seition 75 and dealt with in the 
first four branches of 0. XXV1, the 
headings of which repeat the wording of 
that section. With this contention we cannot 
agree. Section 75 rnns “ Subject to such 
conditions and limitations as may be prescrib¬ 
ed,” thcsi conditions and limitations being 
contained in the subsequent Orders. The 
words on which Counsel relies are to 
be found in r. 9 of 0. XXVI-“in any 
suit in which the Coart deems a Ioc*l 
investigation to be requisite or proper for 
the purpose of elucidating aay matter in 
dispute ”—and these come immediately uoder 
the heading “commissions for local investi¬ 
gations.” Here there was no question of 
a local investigation and no such investigation 
waa made, and all that the Commissioner 
did, and apparently all that he understood 
he wae required to do, was to give an opinion 
on the case generally and on each of the 
issues of law and fact. 

Counsel for the respondents farther urges 
that the commission having been accepted 
by the defendants-appellants they cannot uow 
question it. There is nothing whatever to 
chow that they accepted the commission 
or agreed to having one issued. All that 
they did was to accept Lala Joti Parshad 
after the death of his father as a suitable 
person to do the work which the Court had 
decided to entrust to a Commissioner. 


the respondents* Pleader to be erroneous in 
any way.” We are of opinion that sectioa 
75 defines dearly the circumstances under 
which a commission may be issued, and 
Sangili v. Mookan (2) explains that it does 
not authorise a Court to delegate to a 
Commissioner the trial of any material issue 
which it is bound to try. We find, therefore, 
that there has been a grave irregularity 
in the issuing of a commission at all, that 
the District Jadge has not done his duty, 
inasmuch as be has not come to an independ¬ 
ent finding on the material icsnes in the 
• ise, that the findings, such as they are, are 
not ba^ed on the evideno9 on thereiordand 
that, 60 far as the District Court is concerned, 
the else has not been triad at all. Counsel 
for the appellants states that his clients 
never questioned the correctness of the 
accounts and do not question them now, and 
that if their liability be held to be proved 
a decree should be pi«9sd against them for 
the total amount cla med. The necessity, 
therefore, for examining the accounts in order 
to see what amount is dae wholly disappears, 
even if the defendants, or any of them, 
be hell to he liable, and what is required 
is a clear finding on the various material 
issues. 

We remand the case to the District Judge 
for a decision on the merits wholly inde¬ 
pendent of the Commissioner’s report which 
shoild be entirely ignored. It is unnecessary 
for a* to frame any fresh issues as those 
framed by the Trial Court are correct and 
exhaustive. 

z. K. 

, „ 0as6 renandci . 

( 2 ) 16 M, 3:0; 3 M. L. J, 137; 5 Ind. Deo. (n. s ) 
951. * 


The most material point in the case was, 
whether a certain dooumenfc had been signed 
by Sawan Mai, defendant. On this the 
Commissioner gave an opinion as an expert 
witness which may be good or bad, and this 
opinion was accepted by the District Judge. 
The finding as to the amount shown to be 
due in the accounts is giten by the District 
udge in the following words:—“The 

vommissioner’e calculation is not shown by 
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PAT a A HIGH COURT. 

Appeal from Appellati Decree No. 706 op 

1921. 

Jure. 28, 1922. 

FresenU—h/lr. Justice Ooutts and 
Mr. Justice Dae. 

NANDXESHWAR MlSRA and others— 
Dependants—A kpellants 

versus 

SUDARSHAN Ram tewari— 

Plaintiff and 

SEVA RAM TEWARI and others— 
Dependents—Respondents. 

Parties — Co-sharers^Partition suit hy transferee of 
one co-sharer — Transferor, whether necessary party. 

Where the interest of one of several co.sharers ha 3 
been transferred to a third person and has property 
vested in him, he can briDg a suit for partition with¬ 
out joining his transferor, for the latter, although a 
roper party to the suit, is not a necessary party, 
p. 804, col. 2 ] 

Second appeal. 

f 

Mr. Shiveshwar Dayal , for the Appellants. 

Mr. Lahshmi Narayan 8ingh t for the 
Reepondents. 

JUDGMENT. 

Dap, J — This appeal arises out cf a suit 
for partition instituted by the jlaintiff* 
respondent, Sudarsban R*m Tewari, against 
the appellants The plaintiff on the ‘0th 
February 1914 obtained a cjnvejatca from 
one Palta Kuer and her son Rim Sarat 
Sokiti. Palta Kuer, aoaoiding to the «ate 
of tub plaintiff, inherited the share <vbi«h 
was of Ram Ya i, Aco *rding to the ease 
of the plaintiff Ram Y*d was separate 
from the predesersors in-title of the 
defendants. The defendants res'sted the 
suit on thegiound that Ram Y<*d was joint 
with their predeceisors-in tit.e and that 
on Ram Yad’s death, the iu eresc which 
was of Ram Yad survived to them and did 
not vest in Palta Kuer, the predeiessor- 
in-title of the plaintiff. The Oour's below 
have loncurrently held that Ram Yad was 
separate from the piedecettcrs in-tiile of 
the defendants, and that hie share vetted 
on his death in his widow, bheo Tabla 
Kuer, sod that on her death it vested in 
her daughter Palta Kuer. Od this tioding 
the plaintiff was entitled to a decree for 
partition if in fast he bad obtained joint 
fioeceesicn of the property on the execution 


of the aonveyance in his favonr by Palta 
Kuer and Ram Surat Sukal. 

In this Court it has been igeniouily 
argued by Mr Shiveshwar Dayal on behalf 
on the defendants appellants that Palta 
Kuer rot beirg sited in the action as a 
defendant, the plaintiff is not entitled to 
a desree for partition. The argument of 
Mr, Shiveshwar Dayal is this: that upon 
the finding of the Court that Ram Yad was 
separate from the defendants* predecessors- 
in-fcitle, it is open now to Palta Kuer and 
to her son Ram Surat Sukal to institute 
a suit for partition as against them and 
he say* that in ord«r to prevent Palta 
Kaer and her son Ram Surat Sukal fr^m 
harassing them, the Court should have 
insisted upon the pUiutifE bringing PaPa 
Kuer and her son in the record as parties 
defendants. I quite agree that Palta Kaer 
and Ram Surat £nkul would be proper 
parties to an action for partition, but I 
am not prepared to eay that they were 
necessary parties to the action. In my 
opinion, the appellants would he entitled 
to succeed on this point only if it eoald be 
shown that on the judgments of the Courts 
below or on the admission of the plaintiff 
there was aD interest wbish was outstanding 
in someb dy else and was not represented 
in the astion. Now, that is not the 
oonolueion at which the Courts below have 
arrived. Their eonolueion is that the 
interest of Palta Kuer hps properly vested 
in the plaint ff; there is, tl ere fore, do interest 
according to the decision of the Courts 
below outstanding in any body wbo is not 
a party to the sait. The Courts cannot 
possibly prevent Palta Kuer from instituting 
a suit if she likes against the parties to 
the suit. 

The only question which we have to 
decide is this : is Palta Kuer a. necessary 
party to the suit ? In my opinion she is 
not, and the argument of Mr, Shiveshwar 
Daya) cn this point must fail. 

It was then argued that the plaintiffs 
are not e> titled to a decree for possession 
since the Court of first instance has come 
to the conclusion that Palta Ku*r is in 
poBreeeion of eome of the properties in salt. 
It has been argued that in order to succeed 
in a suit for partition there must not only 
be the unity of title but that there must 
be unity of possession and that iff on the 
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finding of the 'loirb beliw, the plaintiff is 
not in po^se^ion of the priie^biei hs ii not 
entitled to a de«r*e for oarfcitioo, That is 
trne, btfc still the oUint-ff would be entitled 
to a deiree fir jjiit oonessioa anf for 
partition. That argument is really an 
argam «nt on Chart fees and dose no-, affeit 
the nnrits of the cisa. If, ia leed, Palt* 
Kaer is still in poiseesioa of ihe orooerfcy, 
the plaintiff may have some diffioalty in 
enforcing the dssres whish he hae ob l ain^d, 
bat we have nothing to dn with that qnes* 
tion. The question is one of technicality 
without any merit to reoomtnend it. 

I would dismiss this appeal with costs, 

Ooutts, J. —I agree. 

N. H. 

Appeal dismissed. 


AILAHABAD HIGH COURT. 

First Civil Appk l No l 5 of 1920. 

Jane 14 1922 

Present: —Mr. Jos ice Walih and 
Mr. Jostice Ryves. 

PEARE LAL and ot.iers -Dsferdinti — 

Appellants 

verms 

SUNDER SINGH and others 

— Pl^NT^S -Rg«POND«NT8. 

Hindu Law—Mortgage of family property—Onus oj 
necessity on creditor , when shifted — Question of onus 
mixed question of fact and la » - Antecedent debt what 
is—Joint Hindu family—Debt incurred by karta— 
Presumption 

The onua of proof to support a mortgage of family 
property lies upon a creditor, [p. M) , col. ' } ] 

Chandradeo Singh v Mata Pra*ad, I Ind. Cas. 4 9; 
31 A. lift; A. I.. . ■''63, followed. 

Baku Ram Chand)a v, Bhup Singh, 39 Ind Cas. 
280; 39 A. 4*7; ^1 0. Y7. N. o9* 1 P. C. W. 557; >5 A. 
h. J. 437; 19 Bora. L. R, 499; 2ft C L J. It 33 W. 1,. 
J. 14; (1917) M, W. N. 439: 22 M. L. T. 2?; 6 L. W. 
213; 44 I. A. 12ft P. referred to 

In the absence, however, of evidenoe tending to 
shake confidence in the transactions themselves or 
in the conduct and care of a manager or a creditor, 
the onus is shifted back on to the song or members of 
the family who desire to repudiate the transactions. 

[p. «07, col. i ] 

The question of onas is not a mere question of 
law. Ouoe the principle cf onus Ins b^ea settled, the 
question atiil remains in the decision of each par¬ 
ticular case as to whether, having regard to the 


transactions which have been established by ev2« 
dence, the onus still remains where it was or whether 
on the other hand, it has been made to shift So 
that in each particular oa<e whether the onus h»B 
been shifted or not becomes a mixed question of fact 
and law [p 30 ool I.] 

The onua may be total'y shifted without any ex¬ 
press evidence beyond what may be afforded by docu¬ 
ments or the admitted circumstances of a case, 
[p 90ft, ool ] 

Nanda Lai Dhur Biswas v. Jag at Kishore Acharjya, 
36 Ind Cas *20; 43 I. A. 249; 20 M. L. T. 336j 
31 M L. J.F6*;'1916i 2 if. W. N. 336; 4 L W. 458; 
18 Bom I. R. 8fi°; 14 A. L. J. 1103; 24 C. L. J. 497; 
i P. L YV. 1; 21 0 YV. N. 225; 44 0. 186; 10 Bor. L. 
T. 177 (P. 0.*, followed. 

In order to validate a transaction of mortgage of 
family property by a father or manager on the 
ground that it was entered into to pay off an 
antecedent debt, there must be shown not only 
formal antecedency but antocedenoy in date com¬ 
bined with real dissociation in faot. Mortgages 
brought into existence merely to cover a breach 
of trust and what is called an unreal antece. 
dency should not be given effect to by Courts [p. 806, 
col. 1.] 


Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cat, 
260; 39 A. 437: 21 C. W. N. 699; 1 P. L. W. 667; 16 
A. L. J. 437; 19 Bom. L. R. 498; 26 0. L. J. T; 33 U . 
L. J. 14; (1917) M. W. N. 439; 22 M. L. T. 22; 6 L. 
YV. 213; 44 I. A. 126 (P. C.\ foUowed. 

There is no presumption that fathers of joint 
Hindu families or managers or kartas necessarily go 
out of their way to borrow money for purposes which 
they know to be unlawful and which can confer no 
benefit upon the general body of the family to which 
they belong [p. 606, col. 2; p. 807, col 1.] 


F.rsfc appeal from a desree of the Subordi¬ 
nate Judge, Budaun. 

Dr. Surendro Nath Sen , for the Appellants. 

Mr. Bata Alt, tot the Respondents. 

JUDGMENT.—In oar view this appeal 
fails. It raises in form a nise question of 
onas in a oaee where the law has unoontro- 
vertibly placed the odus of pr *of to eapporl a 
mortgage of family properly npon the 
shoulders of the creditor. It is sufficient, 
for the purpose of the preceding statement, 
to refer to the judgment of Sir John 
Stan’ev in the ease of Ohindradeo Singh 
v, Mata Pratad (1) whiah bas received the 
expressed approval and adoption, if one 
may nee the term, of the Privy Connoi), 
more than once and particularly in the 
•a*e of 8ahu Sam Oh ndrav. Bhup Singh 
(2), and we, of coarse, faithfully adhere to 


(1) 1 Ind. Cas. 470, 81 A. 170:6 A. L J, 203(P. B 1 
(2» 34 Ind. Cas. 260; 39 A. 4*7; 21 0. W, N 698;* 1* 
P L. YV. 5 - 7 . 5 A. L, T. 4<", 19 Bora. L. R. 493 . 

C. L. J. 1; 3 . M. L. J. 14; 1 19.7, M. VV. N. 439- 22 SI 
L. T. 22; 0 h. YV. 213; 441, A. 126 (f\ 0.), 
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that decision which may be said to 
have a force in India equivalent to Statnte 
Law. 

We adopt also the principle laid down 
by the Privy Council, as expressed in the 
concluding words of the opinion of their 
Lordships delivered by Lord Sbaw in the 
rase of Sahu Bam Ohandra v. Bhup Fingh 
(2), where he says that in order to 
validate a transaction of mortgage of 
family property by the father or 
manager there mmt be not only formal 
antecedency, but antecedenoy in date 
combined with real dissociation iD fact. The 
Courts in India are warred not to give 
effeot to mortgages brought into existence 
merely to cover a breach of trust and what 
is called an unreal antecedency. 

Bnt the question of onus is not a mere 
, question of law. Once the principle of onus 
has been settled, the question still remains 
in the decision of each particular case, as 
to whether, having regard to the transac¬ 
tions which have been established by 
evidence, the onus etill remains where it 
was, or whether, on the other band, it 
has been made to shift, and one might 
site, if any useful purpose would be served 
by citing them, cases in which the onus 
ba- been shifted seveial times during the 
process of elucidating a case in consonant? 
throughout with the general principle of 
law governing the qaeetion of odds in 
such circumstances, So that in each particular 
cape, whether the onus has been shifted or 
not, it becomes a mixed question of fact and 
law, or rather a qoestion of the due applica- 
tion of a recognized principle to the 
shifting scenes and circumstances of the 
countless varieties of human life in business. 
An illustration of the way in which the 
onus may be totally shifted without any 
express evidence beyond what may be 
afforded by the documents or the admitted 
circumstar ces of the cafe, which are 
common ground to both parties, is to be 
found in the csee cf Nando Lai Dhur 
Biiwai v. Jagt-t Rishor* Achatjt/a (3) 
where ancient documents effecting an aliena¬ 
tion by Hindu widows, which would 

(3) 30 led. Cas. 420i 43 I. A. 249; 20 M. L. T. S36» 
31 M. L. J. 608; (191 f) 2 M. W. N. 380; 4 L. W. 468; 
)8 Bom. L. K. 8(8; 14 A. L. J. 11C8; 24 0. L. J. 487; 
1 P L. W. 1; 24 C. W. N. 2V 6; 44C. 18P; 10 Bur. L. 

T, 177 (P. 0.). 



a priori be totally contrary to law and which 
contain mere rec'tala of neresnty which 
prove nothing except that tbe rart.ie* to 
the deeds were anxious to make other 
people believe that there bad been necessity, 
and tbe admitted circumstances in which 
such deeds bad been entered into, were held 
sufficient as a matter of faot and ormmon 
sense to shift tbe onus, and in tbe absence 
of anything to tbe contrary, to justify 
tbe findirgp of fact sufficient to support 
tbe documents. In this ca°e we have 
*we do not i repose to enter into a detailed 
history of tbe transaction), broadly speaking, 
a document which is sued u^od in 1918 
dated 1906 in respect of which the 
oreditor hsc sneoeeded in showing a sum 
roughly of Bs. 3,071 to have been made 
up of various liabilites, not in themselves 
open to objection, except two earlier 
mortgage-bond liabilities dated respectively 
1898 and 18P9. It ie in respect of these 
two mortgage bond liabilities that Dr. 
Sen in bis able argument has seriously 
challenged tbe view taken by the learned 
Judge. On the question of legal necessity 
these two documents are silent. They do 
no more than re-open previous liabilities 
traceeble to four prior tranppc’ionp, two 
of which had oocurred in 189^ and two 
in 1897, which are brought forward, and 
re-affirmed as existing liabilities ard 
discharged by the fresh contracts rrsde 
in 181-7 and 1899. These prior transactions 
are Dot on tbe record. Both parties were 
either content, or compelled, to rest upon 
tbe state of the evidence without the 
assistance of these documents, and to rely 
upon such inferences as tbe Court could 
legitimately draw from the evidenoe in 
cuoh condition. There is nothing to show 
us, and it by no means follows from 
one’s experience of these and other in¬ 
stances, that, if these documents bad 
been brought upon tbe record, they would 
not again have cpeDed out a fre»h vieta of 
prior transactions of business loans brought 
forward, and re affirmed by them, and 
throwing the parties back another stage 
in tbe history of this family’s borrow¬ 
ings. As a matter of bu°inecs and 
common senee, which are really matter* 
of fact, we deolioe to take judicial notice 
of the faot that fathers of joint Hindu 
families, or managers or kartat , as the 
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•M® may be, where the father is dead, are 
necessarily and chiefly ootnnied in going 
out of their way to borrow money for 
purposes wbioh they know to be nnlawfal 
and which can confer no benefit upon 
the general body of the family to which 
they belong and of which they are the 
respected heads. On the contrary, the 
presumption mast be in their favour, vtc., 
that inasmuch as their own interests are 
indissolably interwoven with the in- 
tereste, and, one may say, also the affec¬ 
tions of the other members of the family, 
it is after all not paying a very high 
compliment to their character and natural 
inclination to presume, unless there is 
something to arouse suspioion in the 
eyidenoe of the case, that the object of 
going through all this trouble of raising 
loans is to assist and benefit the joint 
family. The learned Judge in this case 
has contented himself with finding that 
the Bs. 3,000 was borrowed for legal 
neoessity to pay antecedent debts and 
for family expenses and that, therefore, 
to that extent the sods were hound by 
the mortgage, and nobody can doub*, to 
apply Lord Sbaw’a language, that the 
transactions of 1898 and 1899 were really 
antecedent and dissociated in fact. The 
opinion of the Privy Oouncil, as expressed 
by Lord Buckmaiter in the case of Nandi 
Lnl Dhur Bitxoaa v. Jogit Kishore 
Achar.ya (3), seems to ns to be peculiarly 
appropriate. To hold otherwise, that is to 
say, to hold in cases of transactions which 
go back beyond the stage at which direct 
evidence can possibly be expected from the 
creditor, and to destroy the liability if 
such evidence is not forthcoming, would 
result in deciding that a title becomes 
weaker as it grows older, so that a transaction 
perfectly honest and legitimate when it 
took place, would ultimately be incapable 
of justification merely owiDg to the passage 
of time. 

We are prepared to hold in this and 
similar cases that, in the absence of evidenoe 
tending to shake conBdencs in the trans¬ 
actions themselves, or in the conduct and care 
of the manager, or of the creditor, the 
onus is shifted back on to the sons or 
members of the family who desire to 
repudiate the transactions. We might add 
fco the observations of L?rd Baokmaate: 


that to hold otherwise is to hold out to 
litigants the deliberate invitation, one 
might use the word temptation, to attempt 
to conform to an impossible standard of 
evidence by calling direct testimony which 
must of necessity be valueless and frequently 
deliberately perjured. There is enough of 
this sort of thing in the Trial Oourte as it is 
without any further enoonragement being given 
to it by us. Taking a broad view, although 
there are exceptions to every rule, we ourselves 
are not prepared to call upon the creditor 
to trace every rupee in a transaction which, 
broadly speaking, is obviously honest and 
properly entered into. We think that the 
creditor has done all that he was required 
to do by the decisions of the Privy Council 
in this matter, that the learned Judge 
has coma to a right conclusion and* that 
this appeal must be dismissed with costs. 

N. K. 

Appeal dismiisei. 


LAHORE HIGH COURT, 

Mil OSLL4NIOUS SECOND '/ITiL ApPSaL No. 151 

OF 1920. 

May 25, 1920. 

Pretent: —Mr. Jnstioe Shadi Lai, Chief Justise, 
OHHABE& SINGH—DefsiNdaiit; 

—Appsllant 
versus 

RADHU RAM—Phistiff ahd othi*i 
— Dsisndamtc—Responds nta. 

Civil Procedure Cods (Act V of 190SJ, *. I44 f 
object of—Loen caused independently of emccution •} 
decree reverted, whether recoverable. 

Under section 144 of the Civil Procedure Code 
a decree*holder can claim compensation only for 
the lose oauaed to him by reason of the execution 
of the decree reversed on appeal and not for any 
loss caused independently of the same. 

A entered into passession of certain land in 
execution of a deoree obtained against B, but was 
a^kiu diip 3333333 d by the latter. By and by B 
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r»ot the decree set aside but it was sometime be¬ 
fore he entered into possession under tho same 
formally. A eventually got the decree restored in 
second appeal and claimed mesne profits under 
section 144 beginning from the timo when B got 
tho decree of the first CouH; set aside : 

Held, that mesne profits could be claimed under 
that section only from the time when B entered 
into possession in pursuance of his decree formally 
and not from tho date when he got the decree 
of the First Court set aside, as A, even though 
dispossessed by B, must be deemed to have been 
in possession in execution of the decree passed in 
hiB favour by the Court of first instance until he 
was formally evicted therefrom by the process 
of law, 

Miscellaneous second appeal from the 
order of the District Judge, JbaDg at 
Sargcdba, dated the 19th November 1919, 
modifying that of the Senior Subordinate 
Judge, First Class, Jhang, dated the let May 
1919, 

Mr. M. S. Bhaqat % for the Appellant. 

Lala Faqir Ohand, for the Respondents. 

JUDGMENT.—This appeal arises out of 
proceedings in execution of a decree for 
possession of land, and the dispato between 
the parlifiB relates (o the amount of compen¬ 
sation which the decree-holder is entitled to 
•laim cn acocuot <f the lots suffered by him 
by reason of tLe judgment-debtors bavirg 
realised the produce of the land for wbioh 
be has obtained a deoree from the Court 
of final appeal. The relevant facte are as 
follows:—The respondent, Radhn Ram, whose 
land had been sold during hie minority by 
his two brothers, rbtained from the Trial 
Court a deoree for possession of the land 
on 24th Aupust 1911, and got possession 
in execution of the deoree on 5th March 
1912, The decree in bis favour was, however, 
reversed by the Divisional Judge on 3rd 
January 1913, with the result that the 

possession of the land was taken back from 

him on 3rd July 1914. Radbu Ram appeal- 

ed to the Chief Court cf the Funjab, whish 

reversed the decree of the Divisional Judge 
aud restored that of the Court of first in- 
stanie This final deoree was passed on tbe 
11th Marsh 1915*, but Radhu did not 
recover possession until the I6tb October 

1916, 


*3eo Radhu Ram v. Mohan Singh , 29 Jnd. Cub, 109, 


[1992 

He no v aUims mesne profits for sev^n 
harvest, and Ms claim fi* ?hr«e harvests, 
namely, Kharif 1914 Rabi 1^15, and Kharif 
1915, is admitted. The dispute io the 

Court, of the District Judge was consequently 
narrowed down tn b u * f Rowing frur 

harvests, namely, *hnif 19 I, Kharif 1913, 
Fabi 1914 acd Babi 19i6, and with respect 
to all these harvests the learned Judge 
finds that the judgment-debtors realised the 
produce to whith the decree-holder was 
entitled, In view of this finding of fast 
Mr. M. S. Bhagat for the appellant does 
not dispute the liability of hie client in 
respestof mesne profit for Rabi 1^16, 

As regards Kharif 1911, the learned Conn, 
sel sonteuds that though the decree-holder 
got his decree in the original Court cn 24th 
August 1911, he did not obtain possession in 
pursuance rf that decree until the 5th of 
March U12 &nd that as the crop in question 
relates to a period prior to the latter date, the 
decree bolder sannot aek the Court of Exe¬ 
cution to award him mesne profits with 
respect to that harvest. Now, it is slear 
that eestion 144, Civil Procedure Code, under 
which the decree-holder applied to the Court 
of Execution, empowers that Court only 
to order restitution, that is to say, to restore 
to the party what he has lost in ex* aotion 
of an erroneous decree pa* s^d against him 
which decree las been reversed on appeal. 
The provisions of the afore*a d sestion would 
help the decree-holder in getting compensa- 
tion for aDy loss tensed to him by reason 
of the execution of the otcree of the Divisional 
Jrdge, but do Dot entitle bm to recover 
mesne profits frr a prried wbisb bad elapsed 
before he executed the detree passed in his 
favour by the Court of first instance. Jt 
wa« open to him to include in his plaint a 
cUim for mens profits atd the Court tould 
then have awarded him n cine profits fora 

period n^t exceeding One ytar* fuhMqnent 

to the da e cf the decree, tide, 0 XX, r, 
12, Civil Prosed ure Code, No sush claim 
was, however, made, and the deoree, as it 
stands, does not grant him aDy relief with 
respest to mesne profits. 

Mr. Fakir Cband for tbe decree-holder 
is unable to site any law whieh would 
justify tbe award « f mesne p^ofi -b ft r Kharif 
1911 by the Court of Exe u«ir n. Acoordir gly 
I bold tbat mesne profits for that h&rveet 
cannot be allowed to tbe decree-holder. 
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With reepeot to the remaining two 
harvests, namely, Khorif 1913 and Eabi 1914 
it ia eontended that, though the judgment 
debtors got the deoree of the Oonrt of fir*t 
instants set aside on 3rd of Janaary l *13, 
they did not resover possession of the land 
in pursuance of that deiree until tb*3ri 
of Joly 914, and that, so far as the C art 
it e~nc8rn*d, the decree holder mats he 
deemed to have been in possess’ n of the 
property from the 5th Marsh 19.2, the date 
on whieh he obtained possession in execution 
of the desree passed in hia favoar by the 
original Court, until he was evicted on 3rd 
July 1914 by ths prosese of law. This 
•ontention is, in my opinion, correct. If 
the judgment-debtors wroogfulJy realised the 
produce of the land for a p a riod during whish 
the decree*holder wie in possession, he cannot 
ask the Court of Execution to help him. 
The objeot of section i4tisthat anything 
done in exeention of a decree reversed on 
appeal should, so far as possible, be undone; 
and that the party, who has been fioally 
victorious, ehould be placed in the position 
"which he would have occupied, if the 
erroneous decree had not been carried out. 
Now, as pointed out above that deoree was 
carried out only on 3rd July 1 14; and sec¬ 
tion 144 has, therefore, no bearing upon 
any act done by the judgment-debtors prior 
to that date. 

Here again Mr. Faqir Chand expresses 
his inability to iovite my attention to any 
provision of law which wouli help his 
client. I must accoriingly hold that the 
dicree holder is entitled fo mesne profi a 
for four harvests ruly; aod the District 
Judge has, after a onsideraM'on of tie 
evidence, found that the price if the 
produce fv r three harvest* amounts to 

Rs. 268. 

As regards interest oo the produce, it 
ii enffiiient to say that the defiii'ion of 
Wdfne profits as contained in s<c5-on 2, 
tab section (12) of the Civil Procedure 
Code, includes not only the profits of 
immoveable property bat abo interest on 
such profits. The rate of interest may be 
each as the Court deems reasonable, and 
the Courts below have given good reacona 
for awarding interest at 12 rer cent, per 
annum. The learned Counsel for the aorel- 
lant has not bjen able ti sa is f y me that t e 
fat? is, ia the circumstances meutioned by 


the Courts below, excessive, and ehoull be 
reduced. 

The result is that I ascent the appeal 
and setting aside tne orders of t e Courts 
t»low remit the casa to the Court of firefc 
ins auce, and direct it to ascertain the total 
amount du« to th-> decree holder in respect 
of me‘M piofit* forf ur harvests. The value 
of the prod pc' s^uL be CilcnUtcd at the 
rate of Rs. 2d8/3=893 per ha vest. To 
the amount thus determined intere-t must 
be added at the rate of 2 per cent, per 
aonum from the date on which the sum on 
account of each harvest became dae, up 
to the datecf realisation. The decree-holder 
shall be entitled to proportionate costs on the 
amoant found due to him, 

N. H. 

Appeal accet ted. 


ALLAHABAD HIGH COURT. 

Fikbt Civil Appeal No. 90 of 1920 

April 27, 1922 

Present: —Mr. Jun iie K»6que and 
Mr. Joeh'ce Lindsay. 

PIRBHU DAYAL —Plaintiff— 

Appels m 
versus 

TULA RAM — D Fit d-\st—Rchponde t. 

Burden of proof— Execution of document, proof of 
—Admission of signature by other party —Oij\i3 t ivhethrr 
shifted. 

An admission by a defendant regarding (he put. 
ting of a signature or a thumb mark on a document 
while he maintains that the paper when he 
signed it was blank is not such an admission of 
the exeention of the document as to thrust the 
burden of proving hia case upon him. It is for the 
laintiff to prove due execution of the document 
p. BIO, ooh a J 

First appeal from a decree of the Sub- 
ordinate Judge, Agra. 

Mr. Narain nsad AsUani, for the Appel, 
lant. 

Mr. Shiv r neid Si*ha for Messrs. A 
S xnV'd a id Sarkir Bahadur Johri, fj r * the 
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JUDGMENT.—This appeal arises out of 
a soifc brought for rpsoifio performance of 
aD agreement to sell property the case for 
the plaintiff being that on the 20th of 
JaDnary 1919 the defendant had exeoated 
a written agreement undertaking to convey 
certain immoveable property to him. The 
story was that on the day aforesaid, the 
property of the defendant, Tala Ram, was 
np for sale in execution of a decree and 
that this agreement was entered into in order 
to enable Tula Ram to avoid a public sale 
of his property and to enable him to satisfy 
the decree. 

The document upon which the plaintiff 
sued was brooght into Court. The defend¬ 
ant, Tnla Ratn» filed a written statement 
on the 15th July i919, in which he denied 
that he had entered iDto any agreement 
with the plaintiff, Pirbbu Dayal, In 
substance his Btory was that he had oome 
to some arrangement with his decree-holders 
and that any agreement relating to the sa’e 
of the property was with them and not with 
the plaintiff. It farther appears from an 
extract from the order-sheet on the reoord 
that Tali Ram was broaght inlo Court on 
the 19:h January 1920, the date fixed for 
hearing, and was examined as a party. 
The document upon which the plaintiff sued 
was shown to him and he admitted that 
the paper on which the docnment was 
written bore both his signature and his 
thumb impression but he declared that when 
he put his signature and thumb-impression 
on this piece of par er » it was blank, and 
consequently, he denied that he was responsi¬ 
ble for the agreement to sell which the 
plaintiff had produced in Court. On this 
statement being made, it appears from the 
order-sheet that the Pleader for the plaintiff 
informed the Court that inasmuch as the 
burden of proof lay upon the defendant, 
he (plaintiff’s Pleader) waB Dot willing to 
open the case and to call evidence. He 
informed the Court that he bad already 
filed euoh documentary evidence as he had 
to rely on. 

The Pleader for the defendant called no 
evidence, and, in this state of things, the 
learned Judge oame to the conclusion that 
the suit most fail inasmuch as that the 
plaintiff had failed to prove bis oase. It 
has been argued, before us, that the Court 


(1928 

# 

, r 

below was wrong in holding, in the cir¬ 
cumstances above indicated, that the burden 
of proof lay on the plaintiff. This argu¬ 
ment, however, does not commend it self fie 
ns. It is obvious, in any ca?e, that the 
burden of proving the ca^e lay upon the 
plaintiff, Pirbhn Dayal, We cannot concede 
in favour of the appellant that any admission 
which was made by the defendant regarding 
the putting of a signature or a thumb- 
mark on the document in question, amounted 
to such an admission of execution &3 to 
thrust the burden of proving the case npon 
him, Obviously, there was no admission 
of execution of the document upon whioh 
the plaintiff relied when the defendant 
stated that he had put bis signature and 
bis thumb-mark on a blank piece of paper. 

We have no doubt at all that iu view of 
the pleadings, it was for the plaintiff to 
prove the due execution of the document 
upon which be waB suing. We may further 
observe, and it is apparent from the printed 
record, that the plaintiff had filed a list of 
no less than ten witnesses on whose evidence, 
no doubt, he relied for the purpose of 
showing that au agreement bad been 
exeoated in his favour by the defendant. 

In spite of this we find the Pleader 
taking his stand upon the legal point and 
assuming in his own favour that no 
burden of proof lay npon the plaintiff but 
that it was for the defendant to open 
the case. The resnlt is unfortunate for 

i 

the plaintiff, but we cannot allow ths 
appeal to prevail notwithstanding. There 
oanoot be the slightest doubt that, ou ths facts 
whioh were before the Court, it was for the 
plaintiff to make out his case and he could only 
do that by proving dae execution of the 
agreement itself on the part of the defend¬ 
ant, We affirm the judgment of the Court 
below and dismiss this appeal with costs 
including in this Court fees on the higher 
scale, if auy. 

M. X. 

Appeal ditmitted. 
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LAHORE HIGH COURT. 

Sioomo Civil Appbal No. 2007 oi 1921. 

February 16, 1922. 

Present:— Mr Justice Scott*Smith. 
HAIDER ALI SHAH— Plaintiff 

—Apfillint 
terttu 

BHIKHE SHAH and othbbs—Dipikdants 

— R1HPOWBENT8. 

Pu7ijab Pre-emption Act (I o/1913', #. 30— Pre • 
emption suit — Limitation—Physical possession — Land 
in possession of tenants. 

The term “physical possession” used in section * 30 
of the Punjab Pre-emption Act means personal and 
immediate possession and not merely proprietary 
possession. 

Land whioh is in possession of tenants is not 
capable of physical possession within the meaning of 
fleotion 30 of the Punjab Pre-emption Act of I9i3, 

Ohulam Mustafa v. Sahab-ud-din Khan, 49 P. R. 
1908; B8P. L. R. 19J8; lP.ff. R, 1908, (F. B.) 
followed. 

Second appeal from the decree of the 
District Jadge, Ferczepore, dated the 7th 
June 1920, affirmiDg that of the Munsif, 
First Claes, Zire, District Ferozepoie, dated 
the 28th Jniy 1920. 

Mr. B. D . Qurrshi, for the Appellant. 

Mr. Sagar Chand, for the Respondents. 
JUDGMENT.—The plaintiff's suit for pre¬ 
emption of land sold by defendant No. I 
to defendants Nos. 2 and 3 having been 
dismissed as barred by time by the lower 
Coortp, he has filed a second appeal to this 
Court. The Sile was an oral one. Muta¬ 
tion having been attested on the 6th May 
19 9, the suit was instiuted on the 6th 
May 1920. The Courts below have held 
that the vendees obtained pbyeicel posses¬ 
sion of pert of the land sold in Khanf 
of 1918, When the appeal first came up 
before Mr. Bbide, District Judge, be pointed 
out that the entries in the girdatcari papers 
had been altered and were not altogether free 
from euspition. He remanded the tase and 
ordered that further enquiry should be made 
as to whether the vendees bad paid the 
lard revenue of Khanf 1918. Mr. Kennaway, 
before whom the appeal came, after the 
return to the order of remand, held that 
the vendees bad paid the land revenue of 
Khanf 19.8 and that the fard ahal bachh for 
Khanf 1918 and Rabi 1919 also showed that 
the vendees held possession. It is urged, 
however, by Counsel in this Court, that mere 
payment of land revenae doe3 not of] itself 


prove or even indicate physical possession 
and all that it indicates is ownership. It 
appears to me that the learned District 
Judge has confused proprietary with physical 
possession. Under section 30 of the Punjab 
Pre-emption Act the limitation is one year 
from the date on which the vendee takes 
under the sale physical possession of any part 
of such land or property, or from the date 
of attestation in the mutation register, which¬ 
ever date shall be the earlier. Now, the 
laod sold consists of five kh-tra numbers 
of which three were, in Rharif 19*8, in the 
possession of teuants-at-wiil, When land in 
possession of tenants at-will is sold it is not 
capable of physical possession, and under the 
old law it was held by the Fall Bench in 
Ohulam Aft utofa v. Sahab-ud din Khan (1), 
that the limitation applicable to a suit for 
pre emption of such land is that provided by 
olauee (2) of Art. 10 of the Second Schedule 
to the Indian Limitation Act. The Full 
Bench held that the term “physical posses¬ 
sion” in Art. 10 of the Limitation Act 
meaDS personal and immediate possession. 
Id my opinion, the words physical posses¬ 
sion” in the Punjab Pre-emption Act of 
]913 have the lame meaning. Counsel for 
the respondents frankly admits that the land 
was in possession of tenants and that, there¬ 
fore, actual possession was not taken by the 
vendees. Under tbeee circumstances the 
date of mutation is the date from whioh 
the period of limitation ha9 to be calculated, 
aod the plaintiff’s suit is, therefore, within 
time. 

1, therefore, accept the appeal and setting 
aside the order of the lower Courts remand 
the case to the Court of first instance for 
decision on the merits. Stamps in this Court 
and the lower Appellate Court will be 
refunded and other costs will be sosts in the 
case. 

z. k. Appeal accepted. 

(1) 49 P. R. 1908; 63 P.JL. R. 1908; 1 P. W. R.| 1908 
(F. B.). 
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IMB Bill L V, JAGIMVATH PBABAD, 

ALLAH A R 1 D HIGH f'OURT. 

FULL BENCH. 

Second Cm u afpials *> 08 . 7^2 aad 743 

op 921. 

February i7, 192/. 

Present: —Sir Gtirawocd Meare, Kt., Chief 

Jostiie, Justice Sir P. C. Banerj», K;., and 

Mr. Justice Stuart, 

SHiB DAYaL AND ANOiURR—PL/TI'T.FPS 

— Appellaata 
vanui 

JAGANNATH PRASAD—Defendant— 

Re pondent. 

Limitation Act (IX of 190^^, s. 5— "Sufficient cause" 
ichat constitutes—Litigant acting on Counsel's incorrect 
advice—Time, extension of . 

The English rule, that a mistake made by a Solioitor 
of a party, who is applying for an extension of time, 
is not a sufficient ground for extending it, is a salu* 
tary one and the < ourts should ordinarily insist upon 
legal practitioners giving correct advice But con¬ 
sidering the present state of the profession, an honest 
mistake, even though a negligent one, ought not to 
bo allowed to operate to the prejudice of clients, 
[p. 81 , col. 2; p 8tJ, col. 1 ] 

What constitutes “sufficient cause” within the 
meaning of section 5 of the Limitation Act cannot 
be laid down by hard and fa6t rules, and must bo 
determined on a reference to the circumstances of 
each case. 'I he expression “sufficient c u*e" should 
be liberally construed, so as to advance substantial 
justice. An honest mistake made by a litigant upon 
incorrect advi c given to him by his lawyer is a 
sufficient cause within the meaning of section 6 of 
the Aot, [p. Hi4, col. i.] 

Where an appellant is advised by his Vakil that 
copies of the judgment and decree of lower Appellate 
Court are sufficient for the purposes of his appeal to 
the High Court and ho honestly believes that the 
advice given to him is correct and, consequently, 
makes a delay in the presentation of the copy of the 
judgment of the < ourt ol first instance and asks that 
his appeal be admitted although the period of limita¬ 
tion has expired, such an honest mistake made by 
a litigaut upon incorrect advice given to him by hie 
lawyer is a sufficient cause within the meaning of 
section 5 of the Limitation Act and entitles him to 
have his appeal admitted, [p. 814, cols. & -.] 

Wazir Ali Khan v /ainub, A W. N (-603; 32, if am 
Mai v. Ram Nath VK A. 4l4 8 A. L. .T. 218: A. W. N. 

(I90G 67, Anjora Kuntcar v. Babu, 29 A 6*8: 4 A. L. 

J. 515: A W. N. (Iv.u7» 219 and Brij Mohan Dae v. 
Manny, Bibi, 19 A 348: A. W. N. (laU7j 86; 9 Ind. 
Dec, (U. s.) 228, followed, 

Deua v. Buddha, 25 Ind. Cap. 80; 12 A. L. J, 887 # 
distinguished. 

Coles and Ravenshear , In re, *1907* 1KB. t; 7*3 L, 

.T. K B. 27: 95 . . T. 7u0; 23 T. L. R. 32, Helsby, In re. 
Trustee, Ex parte, < In! 4) 1 Q. B. D. 7t. at p. ? 6: 6t 
It. J. Q. B. 265; 9 S, 139; 70 L. T. 144; 42 W. R. 21*j l 
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Manson 4 and International Financial Society v. City of 
Moscow Oas Co., * 1878 7 Ch D 241-47 L. J. Ch. 268; 
37 L. T. 736; 26 W, R. 272, not followed. 

Application for leave to appeal. 

Mr Sttal Prasad Ghosh, tor tbe Appellants. 
Mr. Hirnandan f-'rasad for Mr. . . N , 
Paner i, for the Respondent. 

.1UDGME »T. 

Mr4?£, 0. J.—Id th’s oaee the appellant 
applied nnder section 5 of the Limitation 
Act aid asked that a time larred appeal 
n.igbf be beard on the gronnd that there 
>»88 enfficient canee’ for his haying failtd 
to comply with the rales. When a second 
appeal is presented to this Court, there is 
no doubt that the oopy of the First Court's 
judgment and a aopy of tbe judgment 
and decree of the lower Appellate Coart 
nrast be fil j d. The appellant waited until 
alinoet the last day for tbe admission of 
his appeal, and then, on May 2nd, 1921, 
filed the judgment and decree only of tbe 
lower Appellate Coort. The last day of 
limitation expired on May 3rd, 1921. 
Tbe appelant having learnt that tbeapptal 
•oold Dot be admitted without the judgment 
of the F r-t» oart subsequently obtained it and 
then asked t : at ?ime sh< aid be extended and 
the appeal admitted. It is stated that his 
failare lo comply with the rales was due 
to the error of tbe Yakil, in tbe district, 
who had informed him that the judgment and 
detree of the lower Appellate Couit were alone 
nereeeary. 

We believe that this is what actually 
happened, and, therefore, the question arises 
wbe'her that explanation can in tbe year 
1922 be accepted as sefficient cause. There 
is do drnbfc it was the practise in past 
years to allow appl c-un s of this kit.d 

aid between 1903 ar d 907 d’etiuguiAhed 
Jorges cf this Court did absolve the appli¬ 
cant from the core*qoenaes of an error on 
the part cf hi* hgal r-reo itioner. See JVoz r 
Ali hhan v. Zoinob (1), Kura Mai v. Ram 
Nath (2) aid Anjora Kttntcar v. Babu (3), 

Id 1914 the ease of Detean v. Buddhu (4) 
same before Sir Sur der Lai on appeal from 
the Difi rict Judge who bad admitted a 
time barred appeal. The ciraumsfcanees under 

(1) A. W. N. (19031 32. 

(2 2S A. 414; HAL f. 218; A. W N (1908- 07. 

(H, 2.1 A. 6,8; 4 A L, J. 615; A. W. N. (1097; 210. 

\A) 26 Ind. Gas. 80; 12 A- b. J- 837. 
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whioh the omission to fie the aapaal 
within time took plate, were oofc v j .ry 
clearly pot forward by the appl cant bat 
it “was not suggested that there was any 
misapprehension on the part of Mr, Weston 
(tbe Conneel employed to file the appeal, 
as to the time within which the appeal 
ought to have been lodged.” Sir Sander 
Lai thinking that the explanation of tbe 
delay was “utterly inadequate, 1 * overruled the 
decision of the District Judge. That ease is, 
therefore, clearly distinguishable from the pre¬ 
sent one, and notably from the decision of 
Stanley, 0. J. and Bin rii, J., id Kura Mai 
v. Him Nath (2). On aopoal a Bench of 
this Orn't upheld thy decision of Sir 
Sunder Lai on the ground that the lo/er 
Appellate Court had no materials upon 
which a diHsretion could be exercised, Buihu 
V. Deu>an (5). 

Daring the hearing of this application it 
was suggested, by Mr. Justice Stuart, that 
the more correot principle was that laid down 
in the English decisions by which a default 
by the legal practitioner is not held to be a 
sufficient cause for exterdiog tbe time f r 
aD appeal. Exsept for expressions of regret on 
the part of Collins, M.R., and Cczjns Hardy, 
L. J., in the case of Cole* a'd Ratemheir, 
In re (6), the «urrent of English decitioi s is 
consistent and the remit m-y ba enmmarLed 
in the words of D»vty, L. J., who »u 
Etlsby , In re, Trustee , Ex parte (7), 
concluded his judgment by saying I 
cannot see that; a mistake made by a 
solicitor of the party who is applying for au 
extension of time is a snffiiient ground for 
extending it ” 

The English Courts have laid stress up an 
the fact that the proposed respondent to 
an appeal has a right to boll his jafg- 
mentanl that such right ought n)t to be 
interfered with after the lapse of the 
prescribed time, uuless there ara special 
ciroumatanaes. 

The question which is to be decided is one 
of policy. Jf this Coart decides to break 
away from its dec sions, prouoai C3d daring 
the period 1903 to 1907, it will not mean 
that these cases were wrongly decided at 

(6l 23 Ind. Cu:>. 265; 13 A. L. -T. 2S6; 37 A. 267. 

(6) (1907) 1 K, I). Ij 76 L. J. K. B. 27; 9o L. T. 
7o0; 23 T. L. E. 32. 

v7; (894) Q. B. D. 742 at p. 746; 63 L. J. Q. B. 

833 j 9 E, 13J, 70 L, T. U4j 42 W. R. 213; 1 Slanaon 4. 


the time that they were so decided. In the 
past 15 years, legal education has progressed 
in this oooDtry and Courts are right in 
demanding in the pn* lie interest increasing 
competence in legal practitioners. Whilst 
I am of opinion toat the English rule is a 
salutary one, aDd the Courts should ordinarily 
insist upon legal practitioners giving correct 
advice, it may nevertheless be that to demand 
at the present time a normal standard of 
efficiency would impose hardship upon 
litigants. 

In this espect of the case the decision 
must turn npon the question whether tbe 
profession id the Mujfasil ip in each a state 
cf ffficiercy as tom ke it expedient to depart 
from the rale which i as hitherto prevailed in 
this C( nrt. Mr. Sital Prasbd Gbosb laid em« 
pbatis cn tbe rLsdvartage* of piacfcitionera 
in piece* remote frc m libraries, and I give 
weight also to • he argnmenfc ns-ri by him that 
there is in tbe Muffissil some want of 
knowledge of the procedure of tbe High 
Court. My opinion as to the general average 
of efficiency must necessarily be based apon 
the quality cf work as disposed in the 
printed records which come up here on 
appeal. The work, no donbfc, has been 
done with increasing care aod discrimina¬ 
tion, and, therefore, tbe records of 1917, 
19 8 and 1919 now coming before ns in 
appeal do not, 1 believe, present a fair 
picture of tbe standard of the resords in 
current cases in the lower Courts. Every 
one who practises in this Court will agree 
that throughout the last two years there 
Las never been one week in which Counsel 
on one aside or the other, has Dot admitted 
hims.lf to be in difficulty, by reason of 
the way in which tbe case was launched 
or conducted in the Court below, and the 
ormplaint is always based, not apon some 
mere technicality but upon a matter of real 
importance and substance, such as some 
grave defect of pleading, failure to obrain 
essential particulars unaer O. VI, rr. 4 
and 5, tbe omiseion to call the plaintiff 
or dtf» ndanfc or some necessary witness 
or tbe deliberate withholding of docu¬ 
ments or bocks of account. I am, there, 
fore, of opinion that, at the present, we 
ought to maintain our existing practice 
namely, that mis»ako3 of the kind, into 
which we are enquiring, should not bar 
appeals. Au horest mistake, even though 
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a negligent one, ought not, io the present 
state of the profession in the District be 
allowed to operate to the prejudice of 
clients, I would, therefore, admit the 
applioatioD. 

BiwERJi, J.—I, also, am of opinion that 
the application should be granted and the 
appeal admitted, The petition of appeal 
was presented one day before the expiry 
of the prescribed period of limitation, bat on 
that date a copy of the judgment of the Court 
of first instance was uot filed with the 
memorandum of appeal, as required by the 
rule 3 of this Court. When the copy was 
subsequently produced, the period of 
limitation had expired, For this reason 
the appellant has now applied under 
section 5 of the Limitation Act for the 
admission of his appeal after the expiry 
of the period of limitation. Under 
seetion 5 of the Limitation Aot, a petition 
of appeal may be admitted after the expiry 
of limitation, if sufficient cause is estab* 
lished to the satisfaction of the Court. 
What constitutes sufficient cause, cannot 
be laid down by hard and fast rules. 
The sufficient cause must 1)9 determined on 
a reference to the cironrastancrs of each 
cisa. In my opinion the expression sufficient 
tause” should bs liberally construed so 
as to advance substantial jastica. In the 
present oase the sufficient cause alleged is 
that the appellant was advised, by his 
Vakil in the lower Court, that copies of the 
jadgment and the decree of the lower 
Appellate Court would be sufficient for the 
purposes of his appeal. He honestly be¬ 
lieved that the advice given to him was 
correct, and in this honest belief he made 
a delay in the presentation of the copy 
of the judgment of the Court of first 
instance, and, therefore, a3ks that his 
appeal should 1)9 admitted, although the 
period of limitation has expired. 

It has been held in this Court in the 
oases to which the learned Chief Jnsfcioe 
has referred, that an honest mistake made 
by a litigant upon incorrect advice given 
to him by his lawyer is a sufficient cause 
within the meaning of section 5 of the 
Limitation Act. These are the cases of 
Want Ali Khan v. Zainab (l), Kura Mai v. 
Bam Bath (2), An)ora Kunwar v. Babu (3). 
A similar view was also held by the High 
Courts of Calcutta and Madras in the 


[1922 

cases to which Mr. Sital Prasad Ghosh 
invite 1 our attention in the ooursd of his 
argument. Toe same principle was affirmed 
by a Fall Bench of this Court in the 
case of Brij Mohan Das v. Mannu Bib\ (8), 
In all thesa oases it was held that if there 
has bsen an honest mistake on the part of the 
litigant, and this mistake has been caused 
by reason of an incorrect advise given to 
him by his Counsel, he is entitled to have 
his apoeal admitted under section 5 of 
the Limitation Act. The case of Budhu 
v. Devin (5) was referred to as laying 
down a different proposition. I d) not 
think that this is so. The question 
which arises in this casa was not the 
question which was considered and decided 
in tha l i case. Thera the Counsel for the 
appellant bad omitted to present his peti¬ 
tion of appeal in due time although be 
had bean furnished with the necessary 
papers aod the necessary crate. That was 
a oase ( in which there was culpable neg¬ 
ligence on the put of the Counsel, and 
for this reason it was held that no suffi¬ 
cient oaDse had been establ shed for the 
admission of the appeal after time. I was 
a party to one of the cases cited above, 
and I see no reason to alter the opinion 
which was expressed in that case. 

A contrary view was held in the oase of 
CoUt and Ravcnshear t In re (6 . Bat two of the 
learned Jadges felt themselves bound by a 
recent authority in that Court Collins, 
M. R , said : 1 confess that, if the case were 

free from authority, and I felt myself at 
liberty to follow my own judgment in the 
matter, I should unhesitatingly allow the time 
to be extended.” Cozens-Hardy, L. J„ ob¬ 
served : If the matter bad been free from 
authority, I should have preferred, in a ease 
where there has been an honest mistake by 

tho legal adviser of a party,.,,.,to hold 

that the Court would be justified in giving 
special leave.” He also added that the course 
of authority on the subject in England had 
been “far from nniform”. 

In this Court, as I have pointed out above 
there is a consensus of authorities and, I 
think, upon those authorities, from whioh 
I see no reason to depart, we should he 


(8)-19 A. 348; A. W, N. (1897) 80; 9 lad. Dc«, 
(N. e.) 228. 
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justified in admitting the appeal, wbioh must 
be taken to have been filed after the period 

of limitation, 

• 

The remarks whieh the learned Chief 
Jnatite has made as to thednty of practi¬ 
tioners in the Districts have my full oon- 
tarrence, and I hope that those practitioners 
will bear them in mind. 
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Second Civil Appeal No. 464 of 1918. 

March 2, 1922. 

Preterit :—Mr. Jnstiee Le-Roseignol and 
Mr. Jnstiee Abdul Qad ir. 

The Firm GURDAS RAM-KOTU RAM OF 
MAGHIANA through KOIU RAM afd 
UTTAM OH AND— Plaintiffs— 

Appellants 
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Stoart, J.—While I am still of opinion 
that the rale as laid down by James, L. J., 
in the International Financial Society v. City 
of Moscow ' Qat Company (9) and again in 
Reltby , In re % Trustee , Ex parte (7) is the 
rule wbiih I should like to see enforced in 
this Court, I am eonviooed upon the rea'ou- 
ingof the Chief Jnstiee that the time has 
net yet came when it would hi wiee to 
enforce this rcl*. I, therefore, concur in the 
order pa*sed. 

By the Court. —Our order, therefore, is 
that we extend the time for the filing of 
these two appeals and deelare the appeals 
admitted. Let a date be fixed under 0. 
XL T , r. 11, of the Code of Civil Procedure 
for hearing, 

. N. K, 

Appeal admitted . 


„ ( 9) (1873)7 Ch.D. 241; 47 L. J. Cli. 258; 37 L. T. 
7»6; 26 VV. R. 272. 


versus 

BHAGWAN DAS and others—Defendants 

—Respondents, 

Limitation Act (IX of 1008,), Sch. J, Arts. 67, 64, 
85— Suit to recover money from agent after balance 
struck—Limitation—Civil Procedure Code , (Act V of 
1908,), 0 XXII , r. 4 — Joint contract—Appeal—Death 
of respondent — Abatement. 

Plaintiffs alleging that the defendants were their 
gumashtas set forth in their plaint that by agreement 
between the parties the plaintiffs financed the 
defendants and took with them an equal share in » 
profit and loss on the defendants’ transactions. Ou 
the other hand, inasmuch as the plaintiffs financed 
the defendants, defendants undertook to pay inter¬ 
est. The plaint further recited a series of trans¬ 
actions terminating in the striking of a balance by 
the defendants in the plaintiffs’ favour. Plaintiffs 
brought a suit upon the account supported by the 
acknowledgment: 

Held, (V that although there had been a mutual 
and current account between the parties, it was not 
open and ourrent at the time of the suit, and that, 
therefore, tho suit was not governed by Art. 85 of 
Sch. 1 to the Limitation Act; [p 816, col I.J 
(2) that if tho suit was regarded as one for 
money payable for money found to be due on an 
account stated, it was governed by Art. 64 of Suh. I 
to the I imitation Act; [p. 816, col. 2.] 

l3* that if it was regarded as a suit for money 
payable for money lent, or as a suit for the re-pay- 
ment of principal and interest less any credit due 
to the defendants in respect of profit on transactions 
effected by the defendants, then Art. 67 of Sch. I 
of the Limitation Act would be applicable, [p. 816 
col. 2.] 1 

A contract entered inLo by one or more promisors 
can be enforced as against all or any of thorn, [p. 816 
col. 2.] 

Therefore, whore one of scvoral promisors who aro 
respondents in an appeal dies and his legal repre¬ 
sentatives are not brought on the record, the appeal 
does not abate as a whole tho right to piosecute it 
survives as against the surviving respondents. [p,816 
col. 2.] ’ * 

Seiond appeal from the detree of the 
District Judge, Shabpnr, at Sargodha, dated 
the 15th November 1917, reversing that of 
the Subordinate Judge. SecondOlate, Shabpnr 
at Sargodha, dated the 31st January 1917 


Lala Tiratk Bam , for the Appellants. 

Mr, Nanak Ohand , for the Respondents 
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JUDGMENT.—In this case the plaintiff?, 

alleging: that the defendants were their 
gumasktas , set forth id their plaint that by 
agreement, between the parties the pLin iffs 
financed the defendants and twk with them 
an equal share in pr fi • and loss on the 
defendants’ transaction, Oo the other hand, 
inasmuch as the plaintiffs doacced the 
defendants, defendants undertook to pay 
interest. The plaint further resited a series 
of transitions between May 1905 and Augnst 
1907 and the final striking of a balance of 
Rs 1,531 6 0 by fc^e defendants in the plaint, 
iffs’ favour. The suit was brought upon 
the account supported by the aoknowledg- 
ment and was deoreed by the Trial Court, 
On appeal the learned District Judge accept- 
ed the plea of limitation which was raised 
only in argument and regarding Art. 85 
of the Limitation Aot as applicable to the 
suit, dismissed the suit as having been brought 
out of time. 

The plaintiffs have oome to this Court 
in second appeal and a preliminary objection 
is raided by the respondent that inasmuch 
as out of the four original defendants three 
have died and are unrepresented before this 
Court, the appeal mast fail as a whole. 
For the appellant it is retorted that he is 
quite eontent with a decree against Bbag- 
wan Dis only, for the acknowledgment 
signed by the defendants was signed by 
Somau Ram, Hanun Ram aud Boagwau 
Das jointly and Ram Das was a mere pro 
forma, defendant inasmuch as he was alleged 
to be a co-parcener by the other defendants. 
In our opinion the appeal does not fail as 
a whole but the right to prosecute it sur¬ 
vives as against Bhagwan D>s alone, fora 
oontrait entered upon by ope or more 
promisors can be enforcsd against all or any 

of them. 

With regard to the point of limitation 
which is the only one argued before us, 
we tan not agree with the Court below that 
Art. 85 of the Second Schedule of the 
Limitation Aot is applicable, for that Article 
deals with a suit for toe balance due on 
a mutual, open and earreut account. In 
the present ca 9 e there was, no doubt, 
a current acoount and a mutual one. The 
plaintiffs had claims against the defendants 
for money advanced plut interest. The de¬ 
fendants could set against those claims 


their share of any profits mide in the 
transactions in which the parties had a 
common interest hut the ascount was not . 
np^n and current at the time of the suit. 
The account had been closed and had been 
settled by the striking of a balance. In 
our opinion the Article applieable is Art. 64 
which applies to a suit for money payable 
for money found to bs due on acooants 
stated. Having regard to the nature of 
the contraot between the parties we hold 
that the balance struck by the defendants 
was a balanie on accounts stated, and in¬ 
asmuch as the period of limitation for saits 
falling under this Article has been enlarged 
by the Punjab Limitation Act of 1904 the 
suit is within time. 

If the suit be regarded, as it might well 
be one for money payable for money lent, 
Art. 57 would be applicable and the suit 
would bo within time; if the suit be regarded 
as a suit for the re-payment of principal 
ard interest less any credit due to the 
defendants in respect of profit on transaction 
effected by the defendants, then Art. 57 
would seem to be applicable. 

On the merits there is nothing to be 
said for the defendants nor has anything 
been and on their behalf. The appeal is 
accepted and the decree of the First Oourt 
is restored with costs throughout, 

v. K, 

Appeal accepted . 
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DAHGAR KHAM V . EMPEROR. 

r LAHORE HIGH COURT. 

CRiti AL Apppal Nn. 142 of 1922, 

May H, 1922 

, Freient :—Mr. Ju*t c* Brasher. 

DANGAR KHAN aid other*— con victs 

— A PPElL aNIS 
, versus 

EMP ? ROR—R**^po>'DE'fT. 

Penal Code (Act XLV of 'SCO), ss. 34, 73, 395, 397 
—Dacoit y — Use of deadly weapons — Conviction — 
Separate sentences —Solitary confinement—Period spent 
in lock-up . 

Where several persons join in committing a dacoity 
and some of them use deadly weapons, all of them 
are liable to be punished under section 397 of the 
Penal Code. The provisions of section 34 of the 
Penal Code are applicable to such a case, LP 8l7, 
col 2 .] 

Croum v Afohna, 16P. R. 1901 Cr., Queen- Empress v. 
Mahabir Tiioari, 2* A 2*3? A. W. N. 76. » Iud. 

Deo N 8.) 8*6, relied upon. 

Where a person is convicted of separate offences, 
separate sentences of solitary confinement are not 
illegal, but as a matter of practice a sentence of 
more than three months’ solitary confinement should 
not be passed on a person convicted at one trial of 
more offences than one. [p. 818 col. i.J 

Ibrahim v. Queen- Empress, 7 P R. 1897 Cr., relied 
upon. 

A Magistrate in awarding a sentence has no 
jurisdiction to direct that any portion of the period 
during which the accused has been detained in 
oustody as an under-trial prisoner should count as 
part of the sentence. 

Appeal fiom an order of the Magistrate 
Fi?st Class, exeicii-ing epbarced powers under 
section 30 of the t riminal Procedure Code, 
Mianwali, dated the 24th January 1 ^2 A. 

Mr. Alim Khan , for the Appellants. 

Mr, Solatia , for the Respondent, 

JUDGMENT.—There is nodoobt that on 
the night of January 24tb, 1921 a dacoity 
was committed at the bouse of Dalil Khan. 
Dalil Khan after being prodded with 
knives was taken away by the dacoits and 
was kept by them for four days and then 
effected bi* esc o pe. Four persons viz , Dangar, 
Khaleq Din, Zarin and Mohammad Jan, 
have been held by the Magistrate to have 
taken part in the dacoity and they have 
beeD convicted under sections 397 and 365, 
Indian Penal Code, A joint appeal has 
been filed an behalf of Danger, Khalak 
Din and Zarin srd a Feparate appeal has 
been filed an behalf cf Mohammad Jan. This 
judgment will dispose ofbi-thlh'pe appeals. 

The aonviotion of the first three »fP l l* 
I ante rests solely nron tbeir ioentifijation 
by Dalil Khan. M« hammad Jan has been 
idertified by Dalil Khan and there is 
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against this appellant the additional evidence 
that his house in said to be one of the 
places to which Dalil Khan was taken by 
the datnits, and that a lungi which has 
been identified by Dalil Kban as part of 
the property stolen from him was recovered 
from another house belorging to Muhammad 
Jin. The evidence shows that Dangar was 
identified in the Mianwali Jail on May 7th 
1921, Kbalaq Din in the Bannu Jail on May 
llth 1921, Zarin at Isa Khel on August 
3rd, 1921, and Muhammad Jan at the Is* 
Khel Thana on June 9th of 1921, In each 
cate precautions were taken and the accused 
were placed with other persons. Dalil 
Khan had his eyes bandaged most of the 
time that he remained with the dacoiti 
but he states that the bandage was 
removed on two occasions and there is 
no reason why he should not have been able 
to identify his captors. No enmity of any 
kind between him and the appellants has 
been established. 

In the case of Muhammad Jan there is 
the additional evideno9 referred to above 
whioh appears to b9 reliable. Mahammad 
Jan does not claim the lungi as his own 
aod admits that it was found in his 
hou c e, but states that it was placed there 
by an enemy. There is, however, nothing 
to support this allegat'on. The defence 
evidence producad to show that the appellants 
w«re in different places at the time of 
the dacoity is obviously of no value, I see 
no reason to doubt that ail the appellants 
took part in the dacoity and abduction of 
Dalil Khan. 

The convictions under section 397, Indian 
Penal Code, are obviously wrong. The 
convictions should be under section 395, 
Indian Penal Code, aod section 397, Indian 
Penal Code, ehoold be applied in awarding 
the sentences. 

The appellants are liable to the 
minimum punishment provided by section 
697, Indian Penal Code, because though it 
is not proved that they were among the 
persons who used deadly weapons at 
the time of the decoity it has be^n held 
in Crown v. Mohna (1) following Queen* 
E repress v. Mahabir Tiioari (2) that section 34 
Indian Penal Code wonld apply. 


(1) 16 P. R 1901 Cr. 

(2) 2 A. 2o3{ A. W. 
(n. a.) b7o. 


N. (1899) 76. 9 Ind, Dee, 
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The separate convictions under section 
365, Indian Penal Code, appear to be jueti- 
6 ed. The two offences, though committed 
in the course of the same transaction, were 
quite distinct. 

The separate sentences of solitary con. 
finement are not illegal, but as a matter of 
practice a sentence of more than three 
months’ solitary confinement should not be 
passed on a person convicted at oue trial 
of more than one offence. (See Ibrahim v. 
Queen Empress (3). 

The Magistrate bas directed in the case 
of each appellant that half of tbe period 
during which be was detained in lustody 
as an under-trial prisoner shall count as 
part of the sentence. This order is quite 
wrong. If the Magistrate considered that 
the appellants were entitled to leniency 
on aooount of their having remained a long 
time in custody be should have passed a 
a smaller sentence. To set aside this order 
would have the effeot of enhancing the 
sentences, unlees the sentences are also 
reduced. Tbe sentences passed nnder 
Beofcion 364, Indian Penal Code ,are therefore, 
reduced in each oase to six years’ rigorous 
imprisonment (without solitary confine* 
ment.) Tbe convictions nnder section 397, 
Indian Penal Code, are altered toseotion 395, 
Indian Penal Code, and under that section 
taken with section 397, Indian Penal Code, 
tbe sentences will he seven years’ 
rigorous imprisonment including three 
months’ solitary confinement, Tbe order 
directing that talftbe period spent as an 
under*trial prisoner will count towards com* 
pletion of the sentence is set aside. 

z. k. Order set aside , 

(8) 7 P B. 1897 Cr. 


LOWER BURMA CHIEF COURT. 
Obusmal Rcvibion No, 1)4 B or 1922 

February 23, 1922. 

Present:—Mr. Justice Dackworth. 

PO ME— Accused 

terms 

EMPEROR— Opposite Party. 

Arms Act (XI of )&78),r 4— Arms— Dab— Criterion 
for determining whether dah anarm, 

In determining whether any given dah is an arm 
within the meaning of that term.in eection 4 of the 


[IMS 

Arms Aot, the true oriteriou Is the intention of the 
maker as re<?ard3 its purpose. A dah having a blade 
22 f inohes long, nob intended for domestic purposes, 
is au arm. 

Reference, nnder section 438, Criminal 
Procedure Code, by the Sessions Judge, 
Prome, to set aside the sentence passed on 
the accused by tbe Second Additional Magis¬ 
trate, Paurgde. 

JUDGMENT.—Read Reference by the 
learned Session Judge, Prome. The weapon 
referred to in Emperor v, Ramyit (1) 
was held *o be intended primarily for 
dom°6fio and agricultural purposes. It 
was oalled a dashe-u-pyat* and was said to 
be of the usual type. Exhibit B is dearly 
intended to be used as a sword or dahltee 
and is sheathed as such. It also bas a 
grip hound with cane to give the hand 
a secure hold. I consider it to be an 
arm as defined in the Arms Aot. 

Next, I will deal with dahs % Exhibits A 
and D. Exhibits A aud D are " dashe-u • 
pyat” in tbe sense that the point f\f any 
was ever there) has been cut off. Baft 
they are both of very great length, aDd 
Exhibit A bas decorations and a * three 
chating” which, apart from its length, tend 
to show fcbak it was Dot intended primarily 
for domestic purposes. Exhibit B bas no 
such decorations or “f/itre chamy” but its 
extreme length and handiness serve to 
show that it was intended primarily for 
a weapon of offence. 

It is my opinion that these two dahs t 
of which tbe blades are 22} inches long, 
are arms, and that the true criterion is 
not whether any given dah is an 'u-pyat” 
but what was tbe intention of the maker 
as regards its rurrose. 

Ab regards Exhibit 0 this is, in my 
opinion tbe ordinary village daihe-u>pyat , 
Tbe blade is only 16} inches long and it 
is adapted more clearly to domestic and 
agricultural needs. 

I would remark that Exhibits A and D 
appear to be the usual kind of dashe which 
is carried in Lower Burma by persons who 
commit dacoity. They are indeECriminately 
known "Ringin'* dahs t ' Rngetiyidauny" 
dabs, or "dashe u-pyat' 1 and I have no 
donbt that they are intended to be 
weapons. I see no reason, therefore, to set 

(1)8 Ind- Gas. 972} 5 L, B. E. 207j 8 Bur. L. T. 9I| 
11 Cr, L. J. 744. 


INDIAN OASES, 


V«l, LNVIII] 

JANKI DAS V. IMP1BOR, 

aside the conviction in the tase in question, 
in whioh Exhibit A wan the exhibit. The 
proceedings may be returned 

W. 0. A, Proceedings returned . 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 12 *9 o» 1921, 

February 13, 1922. 

Present :—Mr. Justice Campbell. 

JANKI DAS —PlTITIONBB 

versus 

EMPEROR -Respondent. 

Criminal ‘proceedings stay of — Civil euit — Subject- 
matter of both identical — Cheating—Charge, contents of. 

Where the subject-matter in both a criminal pro¬ 
ceeding and a civil suit is identical, and the main 
questions for decision are the same, the criminal 
proceedings should be stayed, pending the decision 
of the civil suit, if the same was brought without 
undue delay. 

Bhoja Ram v. Emperor , 13 Ind, Cas. 927; 21 P W. R. 
1914 Or; lift P. 1/. R-19'2: 13 Cr. L. 1.176, followed. 

Emperor v. Bishen Das, ft lnd. Cas. 1161, 33 P. R. 
1910 Cr.; 12 Cr. L. J. 60; 57 P. L. R. 191»; 60 P. W. R. 
19'0Cr. and Paras Ram v. Emperor, 12 Ind. Cas. 991; 
44 P. W. R. 19H Cr; 12 Cr. L. J. 615, referred to 

Obiter. —In framing a charge for oheating, the 
manner in which the alleged cheating was committed 
should be set out. 

Petition, under section 439, Criminal Pro¬ 
cedure Code, for revision of an order of the 
Sessions Judge, Hissar, dated the 12th August 
1921, affirming that of the Magistrate, First 
Class, GQrgaon, dated the 15fch July 1921. 

Mr. Shamair Ohand , for the Petitioner, 

JUDGMENT.—This is an application for 
the stay of criminal proceedings pending 
decision of a eivil suit in regard to the same 
matter. 

Oo the 13th May 1921 one Ram 
Kanwar executed four Bale^deeds, one of 
them in favour of Janki Das and the other 
three in favour of the father and sods of 

Janki Das. On the 21st May 1921 Ram 
Kanwar made a report to the Polite that he 
had been cheated. On the 26th May 1921 
Janki Das filed a civil suit for possession of 
the property purporting to have been convey¬ 
ed to him by one of the sale-deeds. On the 
9th July 1921 the Polite challaned Janki 



Das and another under seotion 420, Indian 
Penal Code, as the result of Ram Kanwar's 
report of the 21 tfc May 1921. Oa the 15th 
of July the Magistrate framed a charge and 
filed without orders an application by 
the two accused for stay of proceedings. Oa 
the 12th Augaet the Sessions Judjge rejested 
a petition by the asoused for revision of the 
order framing the charge remarking that 
he saw no good reason to interfere with an 
interim order in criminal proceedings, al¬ 
though probably it wonld have been better 
for the Magistrate to await the result of the 
civil suit before framing the charge.' 

I have seen the records of the triminal 
case and of the eivil suit. The second 
accased in the criminal ease, Hardwari. 
is not directly involved in the eivil ease, but 
in both oases the main questions for decision 
are the same, Damply, whether Ram Kanwar 
was deceived when he executed the sale- 
deed aod whether or not ha received con¬ 
sideration, The civil suit, although instituted 
after the Police report, was brought without 
undue delay, and the same reasons for staying 
the criminal case appears to apply ia the 
present instance, as were held valid in 
Bhoja Ram v. Emperor (1). Other authori¬ 
ties which support the petitioner are Emperor 
v. Bishen Das (2) and Paras Ram v. Empervr 

(3). 

I order that proceedings on the charge 
under section 420, Indian Penal Oode, framed 
against Jauki Da j , aod Hardwari, ba stayed 
until the civil suit, Jan\i Dasv. Ram Kanwar, 
file 1 on the 26th May 1921 shall be decided 
by the Munsif, Gargaon. Toe Magistrate 
should note that, if the criminal proceedings 
should be revived, the charge framed by him 
requires amendment, since it does not sat out 
the manner in which the alleged oheating was 
committed. 

w. o. a. Criminal proceedings staged. 

(1) 13 Ind. Cm. 927; 21 P. W. R. 1912 Cr.; 115 P. 
L. R. 1 9 1 2; 13 Cr. L. J. 175. 

(2) 8 Ind. Cas. 1161; 83 P. R. 1910 Or.j 12 Or. h, J 
60; 67 P. L. R. 1911; 60 P. W. R. 1910 Or. 

(3) 12 Ind. Cas. 991:144 P. W, R. 1911 Or.; 13 Or. 
L. J. 616. 
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ALLAHABAD HIGH COURT. 

• Criminal Appeal No 185 or 1922. 

May 18, 1922. 

b retent: —Mr. Jusliie Ryves. 

FATEH OHAND and ctheri—Accused— 

Appellants 

versub 

EMPEROR—Respondent. 

Penal Code (Act XLV of lFC f) 2, a. 34 —Isolated 
assaults—-No common object—Joint trial, legality of. 

Duriog a trial, for a political offence a crowd gather- 
ed with a view to make a demonstration and a9 a 
result a number of Policemen posted to keep order 
received injuries and the assailants were tried 
together under section 33v/34 of the renal Code 
and convicted : 

Held, that their joint trial was illegal and sectiou 
34 of the Code did not apply, because the assaults 
on individual members of tho Police force were 
isolated and the accused were not actuated by any 
common object, [p. 821, col. 1.] 

Criminal appeal from an order of tbe 
Officiating Fourth Additional Sessions, 
Judge, Aligrab. 

Messrs. Kehol Ohand, S. Zafar Mehdi and 
If. A . Aiiz, for the Appellants. 

Mr. Sanker Saran (Government Pleader), 
for the OiowD. 

JUDGMENT.—Darirg the forenoon of the 
5fcb of July 192), a large crowed gathered in 
front cf the District Megiatrafe’s Conrt 
daring the trial of one Malkban Sirgh for 
some alleged political cfierce. The trial 
created a good deal of excitement and, it 
appears, that, in tbe light of previous dis¬ 
turbances, the Police authorities gathered an 
unusually large Dumber cf Policemen to keep 
order, Apparently, it was feared, rightly or 
wrongly, that an attempt might be made 
by the crowd to rescue Malkhan Singb, 
During the course of tbe morning there wae 
seme sort of a melee, and nice individual 
Policemen were hurt, although with tbe 
exception of cne man, who bad his lip out, 
cone of tbe others received more than the 
meet trivial irjuries. The result, was a 
magisteiial erquiry, and 1 27 men were com* 
milled to the Conrt of Session charged 
under sections 147 and 332/149 cf Indian 
Pei al Code. Now, that was a perfectly intelli¬ 
gible charge and implied that the 27 elcd corn- 
niit'ed were actuated by a common cbject, find 
in pursuance of that eommen cbjec‘, ar. 
faulted tbe Police in the discharge of their 
duties, Al tbe trial tbe learned Sessions 


Judge found that there was no common 

object and that the accused were not 
aoting in concert. He, therefore, held that 
tbe charge under section 147 could Dot ba 
maintained. After discussing the evidence, 
he says 

This leads to the inference that the whole 
crowd did Dot collect with an unlawful object 
nor was it excited in tbe manner stated 
by the prcsccution. On the other hand, these 
circumstances show that only those men who 
wanted to follow Mr. Sherwani offered 
resistance to the Police when tbe latter wanted 
to push them back ar.d very likely these who 
were j‘d the front joiie! them. Suoh b?irg 
the ease, only those men who committed tbe 
act. «an be held liable.” 

I entirely agree with this observation of 
the learred Judge. Be goes on to cay:— 

“Id this case all tho circumstances lead me 
to think that tbe crowd had collected with a 
view to make a demonstration at the trial 
of Malkban Singh. That object was not 
unlawful ror was it consideied objection¬ 
able by tbe authorities as not only snob 
crowds bad assembled on previous cccasions 
but the authorities had been watching 
the gradual increase in the crowd without 
ever tbiiking of dispersing it. It was 
cei tairJy wrorg on the pert of fome men 
to go to ih e Court-rcom after Sherwani did. 
Tt ere canherodrubt that they krew very 
well that or ]y tbe peisor s who had permission 
cculd go tl ere. The order pass d by the 
authorities to prevent pecple in general going 
to the CcDit-rocm was a lawful one. The 
Policemen posted on the drive, to see that 
tbe order was carried out, were undoubtedly 
engaged in the diicharge of their duly, and 
if they were assaulted or resisted by- tbe 
men, whrm tbe Policemen wanted to prevent 
from gciDg, they certainly committed the 
offence under section 332 of the Indian Penal 
Code, and every man who joined in tbe 
assault can alto be held guilty of that 
offence under the provisions of section 34 
of the Indian Penal Code; but I do not 
think the offeree of riot was committed 
nor c&d every man who happened to be 
present in the crowd he held guilty under 
section 832 cf the Indan Penal Code. 
I. therefore, fnd flat the efferee of riot 
woe net. ermmrted hut an offence under 
esc ion 332 cf the-Indian Psial Cide wae, cf 
course, committed but only these men who 
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took part or joined those assaulting men, cm 
be held guilty,” 

He then goes on to eonsider the evidence 
against each one of the ae«med, and io the 
end he convieted 11 and acquitted thereat. 
These 11 aesnsed have appealed. It seems 
to me that on the finding that these 
accused persons were Dot aotnated by any 
common object it mast be taken that 
there were merely a number of isolated 
auaulta on indivilual members of the Police 
force, and, in the absence of any common 
intention, the provisions of section 34 of the 
Indian Penal Code omnot b3 called in 
Rid, Nine Policemen are said to ha7e been 
assaulted io different parts of the maidan 
and apparently by different people acting 
quite independently of eaoh other. The 
Oonrb has made do attempt to find cut 
who were the particular individuals wbo 
R'lanlrpd a partionlir Policeman bat his 
held that any one wbo wai seen assault¬ 
ing aDy Policsman dnriog that morning in 
front of the District Magistrate’s Court, 
must be held to be guilty of the offeooe, 
not of assaulting the particular Policeman 
bat of what he considers to bi an assault 
on the Police, under section 34 of the Indian 
Penal Code, and that any one who assaulted 
the Police on that morning mast be held 
guilty. I cm not agree with this vi6W, 
If there was no common intention or 
concert between the acinsed pereoas, they 
•annot, in my opinion, be tried together. 
There were so many isolated assaults and 
there should have been as mary seoarate 
trials. 1 do not think it necessary in this 
case to order a re trial. On the finding*, 
1 think, the accused are entitled to an 
acquittal. Tbe 7 were ooly sentenced to 
four months’ rigorous imprisonment of 
which many hava served more than half, 
and before this they were eight months in 
Police custody. Under these circumstance?, 
specially as the hurt inflicted was of the 

vary slightest, I think it unnecessary to order 
a re trial. 

I allow the appeal and, so far a9 this 
charge is concerned, they will be released, 
Rod, such as are on bail, need not surrender, 

*• Appeal allowed. 



LAHORE HIGH COURT, 
Criminal Appeal No. 90 of 1922. 

April 18, 1922. 

Present :—Sir Shadi Lai, Kr., Chief Justice, 
and Mr. Justice Abdul Qadir, 

AHMAD NUR and another— Courier* — 

APPELLAKT3 

versus 

EMPEROR —Respondent. 

Approver—Corroboration. 

Evideuce that is itself tainted cannot be useful for 
purposes of corroboration of tainted evideuce. [p. 823, 
col. 2.] 

Mamun v. Queen- Empress, 11 P. R. 1891 Cr., relied 
upon. 

Lad Khan v. Emperor , 13 Ind. Cas. 998; 19 P. W. 
R >9U Or; li P. L R. 1912; 13 Cr. L. J. 182, 
referred to. 

A wife who knows all about a proposal to murder 
her husband, and is a consenting party to the com- 
mission of the crime, is in the position of an accom¬ 
plice aud her evidence should not ordinarily ba 
accepted either as corroborative of the evidence of 
an approver or as sufficient, apart from independent 
corroboration, to justify the conviction of the 
accused [p 823, col. 2.] 

Shahrah v. Emperor , 49 Ind. Cas. 607; 20 Cr. L. J. 

20 P. R. 1919 Cr.; 14 P. W. R. 1919 Cr, relied 

upon. 

Appeal from an order of the Sessions Judge, 
Jhelun, dated the 9th December 1921, 

Mr. Philip Morton , for the Appellants. 

Mr 0. B . Garden Noad, Assistant Legal 
Remembrancer, for the Respondeat, 

JUDGMENT. — Ahmad Nur, son of Karam, 
and Peroz, son of Buta, have been convicted* 
of the murder of Fer:z, son of Ghulam 
Muhammad, and of a young lad named 
Anwar, and sentenced to de*th. Buta father of 
Feroz, convict, who was co accused with 
than, has bean acquittsd. Both the con¬ 
victs have appealed to this Ooort and their 
case is also before ng for confirmation of 
the sentences of death. Their appjal has 
been argmd by Mr. Philip Morton, while 
Mr. Carden Noad hag argued the case on 
behalf of the Crown. 

The only direct evidence in thig case is 
given by one Khan Bahadur, son of Samond 
who has received a pardon and who gives 
evidence as an approver. The story as 
narrated by him is that he was on friendlv 
terms with Peroz and Ahmad Nnr and w 
a^ked by them to join them in murderi** 
F«roz, deceased. He was also told that 
Buta would take part in the proposed murd 

Ho waa promised a payment of lie. \qq 
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On the evening of the 18th April 1921 
Bata «ame to bis house with an axe under 
his arm. The witness accompanied him and 
armed himself with another axe. They 
went towards Ohak Naurang and fonnd 
Ahmad Nor and Feroz waiting for them, 
both the latter also Iking armed wPh axes. 
Ahmad Nur said that he had B9certaioed 
that the deceased had gone to the threshing 
floor and there wculd be no one with him 
exiept a relative named, Anwar, a led of 
about 14. The four men then went to the 
threshing floor and Feroz deceased was 
given blows with axes by Fercz, appellant, 
and the approver, while Anwar was similar¬ 
ly injured by Ahmad Nur and Buta. After 
•ommitting this double murder, the four 
men went away and no bedy taw thuu 
cr met them in the way. The murders were 
discovered next morning, when tte report 
(P. A.) was made to the Police at Cb&kwdl, 
on the 19th cf April 1921, at 10 a. m. by 

Allah Yar, father of Anwar deceaied. 

The report stated that the suspicion 
about these murders was against Buta, 
his ron Fercz atd Ahmad Nor, and also 
added the names of Laru and Nabbu, as 
the pcrsible co-adjotora cf the three men 
named above. The reason for this suspi¬ 
cion, as given in the reprrt, wa* that Feroz, 
appellant, had an illegal intimacy with 
Musammol Bahiehtan, wifn o! Fer< z d. ceased, 
and that it was the desire tf the former 
that the latter should divorce her 
and thus enable Fercz, app-llant, to marry 
her. It was further Hated that Ahmsd 
Nur had been promised by Fercz, appellant, 
the band of an unmarried ei ter of the 
latter, named Musav.mat i ekaD. Thus 
it was shown bow the three persons, named 
as the principal accused, were interested in 
doing away with Fercz, decea s ed. It is 
not seriously disputed that the murder of 
theycurg lad Anwar was nefcreaby intended 
by anybody but waB committed 6imply to 
avoid his betomiLg an eye witness in the 
•ase. 

Musammat Babit-hiaD, widow of Feroz 
deceased, and Musammat Bakbat Nur, sister 
of Ahmad Nur, appellant, were cited by the 
prosecution as witneesap, who were in a 
position to give evidence against the appel¬ 
lants. In their depositions before the Com¬ 
mitting Magistrate they *fca ed that Buta 
aud the appellants bad expressed a desire 



to get rid of Feroz, deceased, and that they 
were taken into confidence by them aod 
asked to give information when the said 
Feroz should go out alone. Musammat 
Bakbat Nur admitted that she gave infor¬ 
mation on the evening in question and 
Musammat Bahisbtan deposed that ebe was 
told by Musammat Bakhat Nur that she bad 
done so. She also admitted the existence of 
an intimacy between herself and Ftroz, 
appellant. These two women, however, 
retracted their stalmeets in the Sessions 
Court and Baid that the evidence that they 
had given before the Committing Magistrate 
was induced by Police pressnre and was not 
true. They denied the ex*9tence of any 
connection between Musammat Babiibfan 
and Fercz, appellant, as well as any intended 
marriage between Ahmad Nur and Mutam• 
met NebaD. They also £ aid that they gave 
no infoimat'oD on the evening in question to 
aDy 0 De. The barred fceieicns Judge 
brought on the rec ri the previous rtate* 
ments of these two women under ssotion 
S:88, Criminal Procedure Code, and baing of 
opinion that the statement firat made by 
them, during the commiital stage of the case, 
were true and that they had gone back on 
their statements owing to dote relationship 
between them and the appellant?, be held 
that tbeir original statements furnished 
mate ial corroboration of the evidence of the 
approver. 

There is come other evidence in this ca?e 
by which it has been sought to corroborate 
the statement of the approver bub that dees 
not require very serious notice, because it is 
admitted by the learned Counsel for the 
Crown that if the corroboration furnished 
by the statements of Mutammat Bahisbian 
and Musammat Bakbat Nor fails, then there 
is no corroboration worth the name cn the 
record. Certain witie86is have been pro¬ 
duced. for* instance, to say that the appellants 
and the approver were ecod together at a 
fair before this occurrence, A cobbler has 
been pn dneed to state that Feroz, appel¬ 
lant, got his shoes mended by him and this 
evidence is introduced to corroborate the 
introductory part of the statement of the 
approver, who says that Fercz asked him to 
wait while he got his shoes mended. It 
need hardly be remarked that evidence of 
this kind is in the nature of paddiag. There 
is come other evidence showing that the 
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reasons for implicating the appellants, as 
given in the 6rst report, had some foundation. 
We need not detail that evidence, faeoanse 
we are prepared to agree with the learned 
Sessions Judge in bolding that the evi* 
dense on the record doe9 show that there 
was an intimacy between Musammat 
Bahishtan and Feroz, appellant, and that 
Ahmad Nur probably wanted to get the 
hand of Musammat Nekan in return for 
getting Musammat Bahishtan divorced by 
Feroz, deceased, this evidence certainly 
snpplies the motive for the mnrder of Feroz, 
deeeased, bat the main question in this 
case is whether the story of the approver is 
corroborated in material particulars by the 
evidence of the two women or can be 10 
corroborated, when the evidence of the 
latter is itself tainted. Mr. Morton 
contends, in the first place, that the statements 
of these womeD, as made at the trial, mast 
be taken to be correct and that it is not 
unlikely that pressure may have been brought 
to bear upon them to state wbat they did 
against their own near relatives. We are 
not imprersed, however, by this argument, 
because we think that in all probability the 
earlier statements of the two female witnesses 
were more reliable than their depositions in 
the Trial Court, It is in evidence that short¬ 
ly after tbe doable murder in question an¬ 
other murder took place io tbe family, when 
a young man named, Muhammad Sharif, 
brother of Musammat Bahishtan, was 
murdered by one Muhammad KhaD, nephew 
of Ahmad Nor. Muhammad Khan was 
•onvioted of that murder and his conviction 
was maintained up to the High Coart, and 
it was alleged in that case that one reason 
why Mohammad Sharif was killed was that 
his sister insisted on giving evidence against 
Ahmad Nnr and Fartz in the Court of the 
Committing Magistrate. It is not to be won 
dered at that after each a terrible incident 
she should make a complete change of front, 
but even taking her previous statement to be 
correot, on the whole, the question remains 
whether it is ot any use as corroborative evi¬ 
dence as far as the evidence of the approver is 
concerned. We thi ,k Mr. Morton is on much 
surer ground on this point than be was on the 
point referred to before. He contends that the 
evidence given by Musammat Bahishtan and 
by Muiammat Bakbat Nur does not go 
beyond Btating that tbe appellants and Bata 


wanted to kill Feroz and with that object 
got information from them of his move¬ 
ments on the night in question. This is 
not inconsistent with the possibility that 
they might depute the approver only to 
do tbe foul deed. There is nothing in the 
statements of the women which would throw 
light on what actually happened at the 
scene of the murder. In the second place, 
he urges that even if these statements did 
furnish aoy kind of corroboration they 
cannot be used for that purpose, because the 
women are accomplices, aciording to their 
own showing, and their evidence would 
require corroboration before it could be 
relied upon. He adds that the statements 
brought on the record under section 288, 
Criminal Procedure Code, though admissible 
iu evidence, are to be taken with great 
caution and that, therefore, their value as 
corroborative evidence is next to nothing. 
He refers to Shahrah v. Emperor (1), 
where a Division Benob of this Court held 
that a wife, whokoew all about the proposal 
to murder her husband and was a consenting 
party to the commission of «he crime, was in 
tbe position of an accomplice and her evi- 
denoe should not ordinarily ba accepted either 
as corroborative of the evidence of an approver 
or as sufficient, apart from independent corro¬ 
boration, to justify the conviction, of the 
aciused. He also cites Lad Khan v. 
Emperor (2), to show that the approver’s 
evidence must be corroborated in material 
particulars by other independent evidence, 
which he says is not the sase here. He also 
relies on Mamun v. Queen-Empress (3) to 
show that the evidence that is itself tainted 
cannot be useful for purposes of corrobora¬ 
tion of tainted evidence. We think there ia 
force in these contentions of Mr. Morion. 
Khan Bahadur, the approver, was a hired 
assassin according to his own admission. 
He asked for money as soon a9 the pro¬ 
posal for murder was mentioned to him. 
There is no doubt that there is sufficient 
evidence on the record to show that, who¬ 
ever else may have taken part in the double 
mnrder, the approver, Khan Bahadur, waa 


(1) -10 I ml- Cas. 607; 20 Cr. L. J. 191: 20 V 
1319 Cr.; 4 P. ' . R. 1910 Cr 


(2) 13 Ind. Cas. 9W8; 19 P. W. It. 1912 Cr - 

R. 1912; 13 Cr L. J. 182. *’ 

(3) 14 P. R. 1894 Cr, 
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■ertainly in it, as certain b’ood stained things 
have tome cut frcm his possession. He is 
not a man, however, whose unoorroborated 
■word tan be treated as eoffioieot for the con¬ 
demnation of any one for murder and that 
torroboration is unfortunately not forfchoom- 
ing in this sate. There is certainly serious 
reason to suspect the appellants of having 
taken part in the crime, but on the grounds 
given above, we do not think it safe to 
uphold their c-mviatioos in the absence of 
any corroboration of the approver’s state¬ 
ment. The appellants must be given the 
benefit of doubt owing to the evidence on the 
reaord being insufficient to warrant their 
conviatioD. We, tbertfore, acoept their appeal 
and acquit them. They will be released forth¬ 
with, 
z. K. 

Appeal accepted . 


MADRAS HrGH COURT. 

Criminal Revision Case No. 804 (J? 1221 
(Criminal Revision Petiiion No. 6d6 

op 1921). 

July 17. Iy22, 

Present: —Mr. Justiae Oldfield and 
. Mr. Justice Ramesam. 

In re KRISHNA PILL At a*d others— 

Accused No*. 1.3, 4 *nd 5 — Pet.tio .ek. 

Criminal Procedure Code (Act V of '8^), s. 437 — 
Order of discharge—Further inquiry, direction of, 
when justified—Improper direction-Revision. 

The essential matter for consideration in setting 
aside an order of discharge and directing a further 
inquiry uuder section 437, irimioal Procedure <;ode, 
is the prospect of any public advantage from the case 
being ro-opened. Whore thero is no such prospect, by 
reason of the comparatively insignificant character 
of tho offence, of tho considerable time whioh has 
elapsed since its commission and of the evidence 
being of no special strength, an order directing 
further inquiry would bo wit* out jurisdiction and 
liable to be set asido by tho High Court in revision. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure 1898, 
praying the High Court to revise an order 
of the Court of the District Magistrate, 
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Ramnad at Madura,! n Criminal Revision Casa 
No, 39 of 1921 presented againet the judg¬ 
ment of the Court of the Hazur Sheristadar, 
and First Class Magistrate, ftamoad aft 
Madura, in Calendar Casa No. 1 of 192L.' 

Dr. Swaminadhan for Messrs, T. Ranga• 
chariar, 8. Subramanii Iyar and A , N, 
Krishna swasai Iyengar , for the Petitioners, 
The Public Prosecutor, for the Crown. 
ORDER.—The order before ns is one 
passed by the District Magistrate under 
seotion 4o7, Criminal Procedure Oo^e order- 
iog farther enquiry into a csss, ia whioh 
the pstitioners were die charged. The 
occurrence in question in that oase took 
plaee on 25th July 1 b20. It is unueiessary to 
go iD detail irit^ the subsequent progress 
of the prooeedings The pstMoners were 
ODoe oonvioted and on their conviction 
being ret aside by the Sessions Judge, were 
re-tried. That re-trial ended id an order 
of discharge, which tbs District Magistrate 
has set aside in the order before ns. 

The facts for invesfciga ion amounted to a 
petty riot between themembere of two factions 
in a village in the Madura District, In the 
course thereof a certain amount of violence 
seems to have been used and 9tones were 
thrown; but do injuries of any gravity were 
it fl'C'ed and, fo far as appears, there is no 
question of any lo sof valaable property, The 
evidence, so for as we can julge of it from 
fcbe records be f ore u% was of tne kind usual 
in such cites and of do speoial strength. 
The District Magistrate’s order is basad 
on cr.ticisms of tbe reasoning ia the order 
of discharge, which are very possibly well- 
founded. But he has entirely failed to 
consider the esaeut'al mvttur ; tne proipeot 
of any pabho advantug) from che ci9e baing 
re opened. Tha^ prjsjec*, m our opioion, 
is exceedingly email. Io v.evof the ppriod 
of two years, whic i has elapsed sinie the 
oocurrenae, its comparatively insignificant 
cbarait.-r, and tbe nutate of evidence 
available, we think that the order of the 
District Magistrate passed, without regard 
to what is Tdally >he moterul conaideraion 
in eases or this kind, wa* pissed wieboat 
jurisdiction. We, therefore, set it aside in 
the exercise of our powers of revision, 

v. n. Y. . . 

w. o, a. Order set aside. 
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LAHORE HIGH COURT. 

Criminal Revision Pbcitiox No. 151 

ov )922. 

March 22, 1922. 

Present: —Mr. Justice Martineau. 
AHMAD AND OTHERS—-A CCDS ED— 

PlTlTlONERS 

versus 

EMPEROR—Respondent. 

Criminal Procedure Code (Act V oj 1898J, s. 209— 
Case triable by Sessions Court—Inquiry—Committing 
Magistrate, power oj , to discharge . 

Where in the course of au inquiry held by a 
•Magistrate into a case triable by the Court ot 
Session he finds that the evidence tendered by the 
prosecution is totally unworthy of credit, it is is 
duty, under .section 209 of the Criminal Proceduie 

Code, to discharge the accused 
Sultaniv Emperor , 4 Ind Cas 612; ’0 P R- 190 
Cr.j 165 P. L. R. 1909; H Cr. L. T 18; 3 T. W.. R. 
1909 Ci \,Bai Parvati, In re, 8 Ind,' as. 63'; 

16^ 12 Bom. L It 9*8; 11 Cr. L. J 692, Dharam Singh 
v. Joti Prasad, 28 Ind Cas. 005; 37 A. 855; 13 A. L. 

J. 497; 16 Cr. L. J. 429, relied upon. # . 

PetiiioD, under section 439 of the Criminal 
Procedure Code, for revision of an order of 
the Sessions Jaige. Atto»k, at Campbellpnr, 
dated the loth January 1922, reversing 
that of the Magistrate, First Class, Attock, 
at CJampbeilpur, dated the 24th October 

1921. 

Mr. M. S. Bhagat , for the Petitioners. 

Lala Lachhmi Naruin for Said, Complain¬ 
ant, Respondent, 

JUDGMENT.—This is au application for 

revision of an order of the Sessions Judge 

of Attock directing that the petitioners, who 

were proBe<uted for the marder of oue All 

Akbir alios Barra and were discharged by 

the Magistrate, be oommi ted to tne Sa*sions 

Court for trial. The application has notbjen 

opposed by the Crown, bat has beau opp>*e 

by the deceased's father, SiM* who ha 

lodged a •omplaiofc of marder agam-d t e 

petitioners. . 

The case for the prosecution rests on tbe 

evidence of the four alleged ey » witnesses, 
Waris son of lbrah«m, Wans «'>n of Balioh, 
At.mid soq of Mahbab, a id M r B <z. who 
were not exarcrned in the first in-ifcaoae, at. 
who§8 e vide ace h vs be in iakei m accordance 
with my order of the 2)tb May 1^2 , in 
Criminal Revision No. ‘207 of 1921. 

In Sultani v. Emperor (1) it was held that 

(1)4 Ind. Cas. 6.2; 10 P. R. 1909 Or,? V>* P. h. R. 
9 09; 11 Cr. L. J. 18; 32 P. VT. R. 13-9 Cr. 


a Committing Magistrate was entitled, at any 
rate to some extent, to weigh the evidence of 
direct witnesses and to pronounce as to their 
credibility, and that, as in that particular case 
the evidence for the Crown was of a kind on 
which no Court would convict, the Magistrate 
had exercised a sound digoretion in diaoharg* 
ing the accused men. 

In Bat Parvati , In re (2) it was held that 
where a Committing Magistrate finds that the 
evidence tendered for the pro-eontion T S 
totally anworthy of credit it is his duty 
nDder pection 209 of the Criminal Procedure 
Code to discharge the aern’ed. 

Similarly, in Dharam Singh v. Joti Prasad 
(3) it was held that when a Magistrate has 
hesrd tbe ovidence for the pro«etution with 
entire disbelief, when be oinsiders himself 
in a position to show that the prosecution 
witnesses are totally unworthy of credit-, and 
a fortioii when after examining certain 
witnesses named on behalf of the accused he 
hag come to the oono’uiion that the evidence 
given by them is reliable and disproves that 
given by the prosecution, he is well 
withiD his discretion in * discharging the 
accused. 

Now, in the present cise the Magistrate 
gave detailed reasons for hia conclusion that 
a prima facie case had not baen made out 
against any of the accused and that the 
evidence of the witnesses mentioned above 
was unworthy of credit, and he held further 
that the alibi of two of the five accused had 
b 3 en established. The learned Sessions 
Judge has not dealt with any of the points 
diseased by the Magsfcrate and has 
given no reasons for his opinion that 
the accused persons should be committed for 
trial. 

Three of the four alleged eye-witnesses of 
the marder weretho dece^e i’s brother* in-law 
and it i 9 a curious ooinoi leoco that they should 
Lave bappaued ti assemble at the deceased’s 
f.ujri at the time when he was killed. The 
sup/ is that the five accused came to the 
hu Tii, Q Ja«d vr being armed with a knife 
aud tbe other four men with spears, and 
awa ked 13 irra without auy provocation, 
Gu:ab holding him, while Waris sou ot 

(2) 8 Ind. Cas. 631; 33 B. 163; 12 Bum. L, R. 923 
11 Cr. L. J. 691 

(3. 28 Ind Car*. 1095; 37 A. 355; 13 A.L, J. 497 
1G Cr. L. J, 129. 
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Nawab struck him on the neck with hia 
spear and then Q»laodar struck him with the 
knife on the head. This story does not 
appear to be consistent with the medical 
evidence, which shove that the woond cn 
the Deck, which was jast above the middle 
of the right clavicle, had cat the right plenra 
and lung. As the Magistrate observes such 
injury could not have resultsd from a 
horizontal thrust with a spear, but must 
have been the result of a downward blow, 
which could hardly have been dealt with a 
spear while Burra was standing up, as the 
witnesses say he was. Moreover, the 
Assistant Surgeon has etated positively that 
the wound could not have been caused with a 

spear. 

Next it is to be noted that in the report 
made by Said at the Tkana the names of the 
acsueed Ahmad and Azim were not mention¬ 
ed. Said sayB he was informed of the 
occurrencB by Waris son of Baloch, and if 
the latter bad witneesed the murder, and had 
named all five accused to Said as having 
taken part in the murder, Said would certain¬ 
ly have mentioned the names of all in his 

report. 

Then the statements of the four witnesses 
mentioned above do not account for the 
injuries sustained by the accused Ahmad and 
the witness Abdul Majid. The latter says 
that on hearing the noise coming from the 
deceased’s hu,ra he went there and saw 
Ahmad and Azim (not the accused Azim) and 
Shah Afzal struggling with one another, and 
that on trying to saparato them he was hit on 
the bead by some one. He also says that he 
saw Burra in a sitting posture twelve paoes 
off and saw him fall, but did not see any one 
striking him. The eye-witnes?ea of the 
murder make no mention of any fight between 
Ahmad, Azim and Shah Afzal, and according 
to them Abdul Majid did not coma to the 
spot at all. There appears, however, to be no 
reason for disbelieving Abdul Majid, who was 
the Imam of both parties and is corroborated 

by the witness Bostan. 

Without going into other matters of minor 
importance referred to by the Magistrate, 
I think that for the reaeons above mentioned 
the evidence of the four alleged eye-witnesses 
of the murder must be rejected as untrust¬ 
worthy and that the order of the Magistrate 
discharging the petitioners was a proper 

one. 


I accordingly accept this application; set 
aside the order of the Sessions Judge direct¬ 
ing the committment of the petitioners to the 
Sessions Court, and maintain the order of 
the Magistrate discharging them, 

z. k. Application accepted. 


MADRAS HIGH COURT. 

Criminal Rivsion Case No. 122 of 1922. 

(Criminal Rcvibion Pitition No. 113 

of 1922). 

May 5, 1922. 

Present Mr, Justice Ramesam. 

hi re VARADARAJULIJ PjLLAI and 

ANOTHER— AOCOSCD— PCTITIONEB. 

Criminal Procedure Code (Act V of 1898), s, 370 
(I )—^Judgment not stating reasons lor finding . 

A Criminal Court should, in its judgment, state 
reasons for its finding as required by seotion 370 (1), 
Criminal Procedure Code. 

8'nankar Ramdas v. Emperor, 31 Tnd. Cas. 371; 17 
Bom. L, R. 890; 16 Cr. L. J. 771, Uagsodd Alam v. 
Emperor, 67 Ind. Cas. 672; 21 Cr. L. J. 656; I P. L, 
T, 716, referred to. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, U98, praying 
the High Court to revise the order of the 
Pourib Presidency Magistrate, Egmore, 
Madras, in Calendar Case No, 329 of 1922. 

Mr. T. 8undara Bao Naidu, for the Accused. 

ORDER.—In this case Mr. T. Sundara 
Rao Naidn, the learned Yakil who appeared 
for the acoused before the Magistrate, states 
before me that he offered to examine some 
more witnesses for the defenoe and produce 
some documents; but the Magistrate would not 
allow the examination. 

No reasons are given by the Magistrate 
for the finding as required by session 
370, cl. (i), fSee Shankar Ramdat v Em* 
peror (1), Aiaqiodd Alam v. Empiror (2)]« 
Prosecution witnesses Nos. 3 and 4 contradict 
each other as to the dress of the accused. It 
is possible that prosecution witnesses Nos. 1 

(1) 31 lud. Caa. 371,117 Bom. iL, K'890, 16 Cr. h. 
J. 771. 

(2) 07 Ind. Cas. 672, 21 Cr. L. J. 056,1 1 P* &• T, 
716 . 
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and 2 are mistaken as to the identity of the 
accused, Prosecution witness 1 contradicts 
himself in cross-examination. There 
is no doubt about the occurrence but I 
am not satisfied that the aooused were 
properly identified, The soldiers who 
arrested the accused are not examined. I set 
acide the conviction and direct the accused to 
he set at liberty. The bail bonds will be 
cancelled. 

Conviction set aside, 

u. c. P. 


ALLAHABAD HIGH COURT. 

Criminal Riyibion No. 112 cf 1922. 

April 5, 1922. 

Present:— Mr. Justice Stuart. 

SUNDAR LAL— Petitionee 

versus 

EMPEROR— Opfositb Party. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
476— Jurisdiction of Court to investigate offence 
committed before it, after transfer of case—Revision 
—High Court , duty of. 

If a Court is of opinion that there is ground for 
enquiry into any offenco referred to in section 195 
of the Criminal Procedure Code committed before 
it in the course of a judioial proceeding, it can 
proceed under section 476 of the Code even though 
the case has passed out of its hands and been decided 
by another Court which has arrived at a different 
conclusion on the merits, [p 828, col 1-J 

King.Emperor v. Zalini Singh, A. W N. (1901) 17', 
GtVwar Prashad v. Emperor, l Ind. Cas. ?06; 6 A, 
h. J. 392 atp. 398; 9 Cr L. J. 219, Rahimadulla 
Sahib v. Emperor, 31 M. 140; 7 Cr. L J. 54; 17 M. L. 
J. 684; 3 M. L. T. 79, Aiyakannn Pillai v. Emperor , 
1 Ind. Ca 3 . 597; 32 M. 49; 19 M. L. J. 42; 4 M. L. T. 
404; 9 Cr. L. J. 41, followed. 

In such a case, however, when the matter is 
brought to the notice of the High Court in revision 
it is its duty to satisfy itself that there has been no 
unreasonable delay, that the order passed under 
seotion 476 is not voxatious aud that the charges 
are not of a ilimsy oharactor. [p. 828, col. 2.] 

Criminal revision from an order of the 
Disfcriot Magistrate, Basfci, 

Mr. Saiya Chandra. Muherji , for the 
Petitioner. 

Mr. R . Malcomson (Aisistant Government 
Advocate), for the CrowD. 

JUDGMENT.—The facts out of which 
this application for revision has arisen, are 


as follows:—Mr. Paimanad Singh, Tabsildar 
of Ba9ti, as Magistrate of the Third Clas3, 
tried in 1^21 a Criminal case in which 
Adbar Srngh made a complaint against Davi 
Bakhsh Singh under the provisions of 
sections 352 4t7 of the Indian Penal Code. 
In the eourse of the trial, Sundar Lai 
Patwari gave evidence. As a result of the 
examination of this evidence, Mr, Parma- 
nand Singh came to the aonolusioD, that 
Sundar Lai was not telling the truth in 
hfs evidence, and that be had falsified 
•ertain of his records. Mr. Parmanand 
Singh did not complete the detision of the 
case, for, after he had heard practically alt 
the evidence, the case was transferred for 
decision to the Court of Mr. Sarju Prasad, 
Honorary Magistrate, by an order of the 
District Magistrate of Basti. There is 
nothing before me to show why the order 
of (ransfer was passed. Such order was, 
however, passed and the cise left Mr. 
Parmanand on the 3rd of September 1921. 
Mr. Sarju Pncad decided it on the 7th of 
October 1921. He acquitted the ascuEed 
persons and found that the Patwari, Sundar 
Laf, was telling the truth, and that the 
entries in his records were correct. Mr. 
Parmanand then procaedei to make a 
preliminary enquiry into the truth of the 
Patwaii’s statements in the case in question, 
and into the nature of the entries in the 
Patwari’s records to which I have already 
referred. He appears to have lost no time 
in sending for the Patwari and to have 
made a careful enquiry, in which the 
Patwari was given every opportunity of 
meeting the chargee. He finally passed an 
order under section 476 of the Code of 
Criminal Procedure and sent Sundar Lai 
Patwari, to the District Magistrate to be 
tried on c«rtain charges. This order is 
dated tbe 25th of January 1922. Sundar 
Lai applies in revision to have tbe order 
set aside. 

The points taken by tbe learned Counsel, 

who represents Sundar Lai, are :_That 

Mr. Parmanand Singh having aeased to 
beseised of the case on the 3rd of September 
1921, bad no jurisdiction to pass the order 
which he passed, and that on the merits, 
the offences suggested have clearly not been 
committed upon the finding of Mr, carju 
Prasad, 



WDttN OASES, 


S28 

StJNDAR LAL V, EMPEROB, 

The plea raises a qie?‘ioa whioh, ai fa? 
as I know, has not been decided by any 
Coort so far. If a Court is of opinion 
that there ia ground for enquiry into any 
offence referred to in section i 95 of the 
Code of Criminal Procedure oommitted 
before it in the course of a judicial 
proceeding, even if the ca9e has passed 
out of the bauds of that Court and been 
decided by another Ooirt, it cannot be held 
that the Fir^t Coart’s powers under section 
476 of the Criminal Proaedure Code came 
. to an end. 

The circumstance that a case has passed 
out of the bands of a Court, in so far as 
an efffc-ive order rega r ding its disposal 
is concerned, does not deprive the Court of 
its jurisdiction nnder section 476 of the 
Code of Criminal Procedure according to 
the view taken in this Court. In King- 
Emperor v. Zrfim "high (1), Knox, A. C. J., 
decided that a Subordinate Jadge was 
competent to take proceedings uoder section 
476 of the Code of Criminal Proaedare 
after another Court bad finally deoided the 
case. In a decision of a Bench in Girwai 
Prashad v. Emperor (2), an order under 
section 4<6 of the Code of Criminal Pro* 
cedure parsed oonshbrably after the matter 
bad left the hands of the Court passing 
the order, in so far as ils final do‘erraination 
of the matter bf-Lre it was concerned, was 
upheld. The views enunciated by the 
Madras High Court in R'lhimt^ul'a Snhxb v. 
Emperor (3) and Aiyakmnu Pdlai v. E r.peror 
(4) were not aaaepted in their entirety by 
that Bench. The view which I take is 
that under the provisions of section 476 
9f the Code of Criminal Procedure 
oroc3edinga can undoubtedly be taken by 
a Court after the decision in the substantive 
case has been delivered and the Court 
is functus officio in respect of the 
decision of the substantive case. There can, 

I think, be no doubt on this point on the 
plain reading cf the section. r l he further 
point remains : does tbe c.rcometance that 


(1) A. W.N. (JfiO:) 177. 

(2) 1 Iucl. Cas. 306; 6 A. L, J. S92 atp. 398; 9 Cr. 
L, J. 219. 

(3) 31 M. 140; 7 Cr. L. J. 0 J; 17 M* L. J. 584, 3 M. 
L, T. 79. 

(4) 1 Ind. Cas. 597; 32 M. 49; 19 M. L. J. 42; 4 M 
fc.T. 101; 9 Cr. L. J.-11, 
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another Court has arrived at a different’ 
cono’us'on on tbe merits, take away this 
jurisdiction? I do Dot see how any finding 
by another Court can take away this juris, 
diction ; so my opinion is that Mr. Parmaoand 
had jurisdiction to pass this order. 

I would not, however, leave the matter 
there. This Court has decided that it ia 
the duty of the High Court, when matters 
such as these are brought to it >3 notice, to 
satisfy itself that there has bean no un¬ 
reasonable delay, that the orders are not 
vexatious and that the charges are not of 
a flimsy nature, and, I consider it necessary 
to examine the order of Mr Parmanand 
Singh from these points of view. There 
has oertaioly been no unnecessary delay in 
this matter. Mr. Parmanand Singh was 
well advised in awaiting the decision of the 
case before he procesded with tbe 47d, 
Criminal Procednre Code proceeding, aud it 
appears that, onc3 the case had been 
decided, he put the enquiry through as 
expeditiously as be could. I am perfectly 

ready to examine the matter upon its merits. 
For obvious reasons—largely in the interest 
of the applicant himself—I do not propose 
to arrive at a definite conclusion. If I were 
fatis6ed with Mr Sarju Prasad’s reason 
for believ’n? the Patwari to be telling the 
truth and for balieving tbe entries made 
in the P&twan’s records to be correct and 
genuine entries or considered bis reasons 
of such weight as practically to conclude 
the matter, I 6boala have had no hesitation 
in netting aside this order, and if I were 
satisfied that Mr. Parmanand Singh had 
passed the order under section 476 of the 
Code of Criminal Procadure for insufficient 
reasons, I shoali have bsso realy, apart 
from anything which Mr. Sarju Prasad 
has said, to set aside that order. But 
upon the meri s I do not find Mr, Sarju 
Prasad’s reasons cmvinciog, aud I find Mr. 
Parmanand Singh’s prosssdiogs to have 
been most careful and his order to have 
bjen well thought out. It woald be 
unfair to the applicant to carry the matter 
further. For the above roasons, I dismiss 
this application. 

N. K. 


Application dismisted. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Riyisio* No. 191 of 1922. 

August 31, 1922. 

Present Mr Hallifax, A. J. C, 

TULSiRaM—A pfLjcAKT 

terms 

TILOKCHAND alias DATA RAM—Now* 

Applicant. 

i**l Procedure Cods (Act V of 1898), ts, 195 
476-f -Grounds of inquiry—Duty of Court. 

t If a Court believes that a false charge has been made 
in proceeding* before it and there is a fair possibility 
that enquiry will lead to the discovery of evidence 
sufficient to make a conviction highly probable these 
are grounds for an enquiry of which section *7rt of 
the Criminal Procedure • ode speaks, and the Court 
fails in its duty if it does not hold an enquiry of its 
own motion under that section and leaves it to be 
taken by a party under section 1U6 of the Criminal 
Procedure Code. [p. 8*9, col f 30, col. 1.] 

Criminal revision against the order of the 
Additional Sessions Judge, Nagpur, dated 
the 10th June 1922 in Criminal Case No 1 
of 1922. 

Mr. Qangadhar Sitaram, for the Applicant. 

Mr. M. Qupta, for the Non-Applicant. 

Mr, 0, P, Vick, for the Crown. 

ORDER.—The applicant, Tulsiram, was pro¬ 
secuted by the Police on the cimdaictcf 
the opposite party, Tilokchand, for an offence 
punishable under section 406 of the Indian 
Pe* al Code. The Magistrate found reason 
to believe tbat three documents produced 
by Tiloksband were forgeries and ultimate^ 
discharged Tulsiram. The Ia k <er then 
applied for sanction to prosecute Tilokchand 
for offences punishabls under seoticns 193 
and 21A of the Indian Peral Code. This 
was refused on the groui d that the evi¬ 
dence on the record of the trial ot Tulsi- 
ram did not give rise to a reasonable 
probability that a prosecution would ieHoifc 
a . °° DV,c tioD. An application to the 
Sessions Cotrfc under section 19o (6) of 
the Criminal Procedure Code was also re¬ 
jected and Tnleiram has new applied to 
JbB Court for revision. All the parries 
to,these; proocodings incluliig the Crown 
represented by the learned Stai d ing Uoanst 1, 
aj o agreed tbat the proper order to be 
P*B;ed in it is an order that the Magis- 


trata .ball himself make a proper enquiry 

into the offen.ee egain.t pnbli. justice ot 

Ibe onmmitsion of whi.h thme areail-ast 

Ktiopg iDdio.liopp, aed Shall thereafter either 

refnse mnotiLn or grai t it or el.e if it 

.bonld feem proper, .Mold take a.tion 

himielf upoer emotion 476 of the Criminal 
rrceeduie Code. 

(2) The existence in ee.tion U5 of the 
Criminal P.coadnre Code, which it is to be 
hoped |ie not to be .ontinued math longer, 
of an alternative prccednre for the prose 
cution cf offences agsin.t pnblio jnsti.e 
appear, fo have led to nea,l 7 oomplete 
Oblivion of the obvioas dnty ot every Court 
to deal wth evtry uatinoi in wi.. 0 h .here 
IS even a m pioion that tU oh an offen.e 
has been ornmit ed. I D many su.h ..sea 
a very little thonght wi 1 *how tbat no 
amount of enquiry will pr , cure soffi.ient 

evidecoa fir a ooovi.lion or tbat the oifenoe 

n too trivial, having regard to the lament- 
able frequen.y of en.h iff.nces, to make it 
worthwhile instituting a proeeouticn. The 
Ucnrt is none the Jess bound to take sn.h 
action as h involved in givieg that mn.h 
thonght to the matter. But where further 
a.tion may possibly result in a oonvi.tion, 
tbafc action must ba taken and it must not 
be left to the public spirit or private spite 
of some injcied par.y to initiate it. It is 
for the Court to strive for the oouvorion 
and pun shu eat cf eve y p-rron that it 
even suspects cf having oommitted euch an 
ofTenca, and if thn very element.ry truth 
were not so consistency ioigoUea there 
would never he su*h a tiiig as an appli- 
cation for saDati n fc> prosecute by a pri¬ 
vate person, or atle.st cev.r a successful 
oue. 

00 lo bolbtue Courts below the matter has 
been examiced solely whh a view to arcsr- 
taming whether a cinvictioo would probably 
remit if the evidence given in the case 
already tried were laid before the Court 
The answer to that is natorally i Q the 
negative. Bug it is abundantly clear that 
there is a strong probability that forgery 
has been committed and a false charge 
made and that there is no‘.bingtrivialaboufe 
them and also a fair p , f8 .b lifcy that enquiry 
w'll bad to ti e dis,ovary cf evidence Effi¬ 
cient to make a co. v-ctmn highly probable. 

T .ese aie the , r u ,ds for aa enquiry of 
which section 476 of the Criminal P lQ . 
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cedure Code speaks, and when they exist 
the Court fail* in its daty if it does not 
hold an enquiry of its own motion. An 
application for sanation under section 195 
is in most cases a reminder to the Court 
of a very important duty that it has 
omitted to perform, and ought to be so 
treated. The spirit in which it is almost 
invariably treated in practice is illustrated 
in the concluding words of the Magistrate's 
order, whish are : "The parties are on bad 
terms and I do not consider that I shall 
be justified in giving one party a handle to 

harass the other party.” 

(4) Seotion 195 of the Criminal Procedure 
Code does not mention the making of an 
enquiry, but it is manifest that sueh enquiry 
as may be necessary must be made before 
any 6nal order tan be passed on any appli¬ 
cation. And in the view of the matter sot 
out above I am distinctly of opinion that 
the Court, in deciding whether there should 
or should not be a prosecution, ought not 
to be iati»fied with examining snch evidenoe, 
as the applicant is not in a position to 
produce all the available evidence. Still 
Jess ought the Court to rest content with 
examining such evidence as there may be 
in the record of the original case for the 
reason that the burden of proof in regard 
to the matters in question are on opposite 
eidea in the original care and the sub- 
sequent prosemtim. The Ccnrt must itself 
he astute to discover apy evidence that 
may bear on the matter either way, and 
use its best endeaviurs to ensure that tbe 
person who appeals to have committed an 
offence against itself does not escape punish¬ 
ment if he is guilty and is not unduly harassed 

if he is innocent. 

(5) Tbe proper attitude of the Court and 
the principles that should guide it are ex¬ 
actly the same as those of a Police Officer 
who actually sees tbe commission of what 
appears to be a cognisable offence He 
must make full enquiry and can then refrain 
from arresting the person sospected ody if 
he is satisfied that he is innocent or only 
technically guilty, or that the available evi¬ 
dence would not lead to his conviction the ugh 
he is convinced himself of bis guilt or that 
tbe cffeDce is so trivial that do more than 
a nominal senteice wotli be pesied rn his 
convicticn; he fails in bis duty if he takes 
uo action at all but merely waits for some 


aggrieved party to complain and alio iff 
when such a complaint has been made, he 
does no more than scrutinise the evidence 
put before him by that party or that of 
tbe facts be happens to have seen himself. 

(5) It has always appeared to m3 that the 
granting of sanction under section 195 is 
an admission that the Court has failed to 
carry out ite du*y of initiating a prosecu¬ 
tion itself and that logically any Court that 
is about to grant a sanction ought to refrain 
from doing so and to make a complaint 
itself under flection 476, The two sections 
of the Criminal Procedure Oode are really 
parts of the same section, as was explained 
in Abdul Busen v. Emperor (i) and the only 
practical difference between the two pro¬ 
cedures is that when tbe Court makes the 
complaint the prosecution is conducted by 
the Government and in the case of a 
sanction the fate of the tribl is left largely 
in the hands of a private person who has 
less resources at bis command, and may 
possibly ruin it from overzeal or exceBS 
of vindictivene9B combined with lack of 
scruple. It is perhaps not necessary to push 
matters to the logical conclusion of initiat¬ 
ing a pros6oufcion under section 476 on most 
applications for sanction under section 195, 
cr ia the present case, bat that is still the 
logioal conclusion and the matter should 
be kept in mind. The orders of the 
Magistrate and of tbe Additional Sessions 
Judge are set aside. The former will now 
take up the case again, with advertence 
to tbe principles set out in this order. 

O. r. d. Order set aside. 

(1) 22 Ind. Cas. 177; 9 N. L. R. 184; 15 Cr, L. J. 33. 


LAHORE HIGH COURT. 

CbiminiL Rsvicior Petition No. 1429 

or 1921. 

May 17, 1922. 

Present Mr, Justice Harrison. 

MU RAD —OONV-CT — PlT.TIONiB 

tersus 

EM PE RO R - Rcspoh dint. 

Conviction—Proof. 

An acoused person must be convicted upon evi¬ 
denoe which is on the record and on nothing else. 

A conviction oannot be baaed upon evidenoe which 
it is believed the witnesses might have given but 
have not in faot given. 

Petition, under seotion 439, Criminal Pro¬ 
cedure Oode, for revision of an order of the 
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ATHi nriB, In re . 

Seraion* Judge, Amritsar, dated the 20th 
October 1921, modifying that of the Magis¬ 
trate, First Class, Amritsar, dated the 20th 
August 1021. 

Mr. Des Rai Sawhney , for the Petitioner. 

JUDGMENT,—One Murad ha* been son- 
viited under station 379, Indian Penal Code 
and sentented to 18 months* rigorous im¬ 
prisonment whith has been redused by the 
learned Sessions Judge to 8 m'n v hs ard 
a fine of Rs. 20, the finding being that he 
stole two goats from the herd of one 
Mangu on the 14th of April. I find on 
going tfcnugh the record ttat the cnly 
evidence against this man is the statement 
of Mangu QompUioant and that what he savs 
is that either Murad or Khnda Baobab was 
in possession of this goat on the following 
morning. Kbuda Bakbsh has been made 
a witness for the proeetution and does not 
say anything against Murad. Neither of the 
witnesses who stated that they ciught 
Murad saw any goat. At the best, therefore, 
the only tape against him is that either 
he or Kbuda Bakhsh is guilty and nnder 
tbeBe circumstances his conviction cannot 
stand. In the judgment of the Trial Oonrt 
the following passage occurs : The witnesses 
for the proeesution, as far as Murad is 
•onserned, seem to have been won over. 
Anyhow they were convinced of the guilt 
of Murad and Khnda Bakhsh at the lime 
and, as deposed to by Ali Ganhar aod 
Roshan Singh, P. Ws. Nos. 3 and 10, brought 
them to the village.” It appears to me 
that Murad his been convicted on evidence 
whish it is believed the witnesses might 
have given, had they not been won over, 
which is wholly impossible position, for 
an accused person must bi convicted upon 
evidence whish is on the record and on noth¬ 
ing else. 

1 accept the applisalion for revision and 

acquit Murad. 

z. K, A f plication accepted. 


MADRAS HIGH COURT. 

Criminal Revision Ciss No 55 • of ^ r 20. 
(Criminal Revision Petition No 468 of 1920.) 

December 20, 1 20. 

treunli— Justice Sir W.lliam Ayling, Kt , and 
Mr. Justice Coutts, Trotter, 
re ATHI IYER—Ac — Petitioner. 

Pinal Code (Act ILF of 1830), si. 2\ IV)—Mischief 


—Wrongful loti— Causing injury to neighbours wall 
by digging one's own land, whether mischief. 

The essential element of the offence of misohief 
in section 425, Indian Penal Code, is the causing of 
‘wrongful loss” to another’s property, which is defined 
inseotion 23 of the same Code as being loss caused 
by “unlawful means”. 

The right to lateral support from an adjacent 
land belonging to others is a right whioh can only 
be acquired by prescription. 

Therefore where a person by digging his own 
land causes injury to the wall of his neighbour 
provided the latter has not acquired by presorip- 
tion the right to lateral support from that land, 
his action, however malioious, does not amount to 

mischief within the true construction of section 426 
of the Penal Code. 

Dalton v. Angus, OS81) 6 A. C. 740 at p. 80< ; 60 L 

J. Q B. 689; 44 L. T. 644; 80 W. R. 191; 46 J. P. 
132, referred to. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional Magistrate, 
Tirdivanam, in Criminal Appeal No. 39 
of 1920. preferred against the judgment of 
the Court of the Stationary Seoond elass 

Magistrate, Tindivanam, in Calendar Case 
No. 422 of 1919. 

Mr. K.S. Krishnasivami Aiyangar for Mr. 
P. Ramaswami Aiyangar , for the Petitioner! 

The Public Prosesntor, for the Crown. 

ORDER,—-This case raises rather an inter¬ 
esting question as regards the true meaning 
of section 425 of the Indian Penal Code. What 
happened wap, that the complainant had 
a wall on the boundary of the accused's 
land They had some dispute, because the 
complainant wonld not let the ascused lean 
the rafters of a building which he desired to 
to erect on the somplainaot’s wall and there- 
npon the assused dug a trensh along his own 
land in plaoes going down to lower levels than 
the foundations of the complainant’s wall 
The Magistrate took the view, whish is 
doubtless right, that this was done deliberate- 
ly in order to an D oy the somplainant and 
the probable effect of it will be that the 
complainant’s wall in eourse of time will 
tumble dowD. It is elear, ever sinse the 
decision in Dalton v. Angus (l), that the 
right to lateral support from an adjacent 
land belonging to others is a right whish 
can ody be acqnired by prescription and by 
prescription for the required number of 20 
years in this sountry in respest of land 

(1) (1881) 6 A. C. 740 at p. 804; 60 L. J O B «rq 
44 L. T. 844, 3C W. R. 191; 46 J. P. 132 Q ‘ * 6895 
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in the state in which it has been throughout 
the period, so that if you put an additional 
burden on l«nd by a superstructure, you 
can have pre c criptive rights for the land 
eo burdened, only if you have had 20 years’ 
enjoyment of the land in that condition 
without any interruption. .Mischief is defined 
in section 425 as follows:—“ Whoever with 
intent to cause, or knowing that In ie.likely 
to tause, wrongful lo6s or damage tc the 
public or to any pereoo, causae the destruc¬ 
tion of any property,...or in the situation 
thereof as destroys or diminishes its value cr 
u'ility, or affects it injmiously, commits 
'mischief.” ‘Wrongful loss'* is deuced by s°e- 
tion 2 6 as being “ the lies by unlawful 
means of property to which the person 
loping it is legally entitled.” Therefore, 
in order that wbafc happened may some 
within thie Bestion, we must find that wbat 
was contemplated and caused was by 
unlawful means. The question then ie, is 
it unlawful to do soraathing on ycur own 
land without trespassing on your neighbour's 
land which something necessarily «ao88s 
injurious effects to the property of your 
neighbour. Ju Dalton v. Angus (1) record 
this pairage: * It is the law, 1 believe I 

may say without question, that at any time 
within *0 years after the house is built the 
owner of the adjacent soil may with peifect 
legality dig that to:l away, and albw his 
neighbour's heme, if supported by it, to fall 
in ruins to the ground.” That* passage 
appears to us completely to cover the pre¬ 
sent tase and to make it clear that what 
the accused did, however malicioup, was not 
mischeif within the true coDf-traotion of 
section 425 of the Indian Penal Code. 

We, therefore, think that the conviction 
must be set aside and that the fine, if paid, 
must be refunded. 

M C. p . 

N a Conviction quo shed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 42 of H'22. 

May 6, 19<i2. 

hesent :—Mr. Kotva), A. J. 0. 

CH AlUttBHUJ — ACCU3ID — AFPi-ICAMT 

lersus 

EMPEROR — > on- AiPLCiNT. 

pubhc Gambling Act (111 of 1 rt’iJt 8— 

acizure of money found upon search of persons—Form 
j^irure, whether legal, 


Section 5 of tlio Publio Gambling Aofc merely 

authorises, among other things, the searoh of a 
ommou gaminghouse, and the seizure, among other 
things, of all monies found therein lb does nob author¬ 
ise the seizing and foifeitnre of money found on the 
persons of individuals in the house at the time of the 
search 

Tulla v. Emperor, 54 Tnd. Oas, 2“0; 17 A. Tj. J. 36^: 
41 A. 360; 1 U.P. L.R.(A.- ‘6 j 21 Or. L J. 4:>, followed, 

Criminal revision agiinst the deiiswaof tbe 
Magistrate, First Claes, Mandla, da’ed the 
24th Novembar 192 -, ia Criminal Case N>. 
152 of 1921. 

Mr. 0. /*. Fic\ Standing Counsel, for the 
Crown. 

JUDGMENT. —The applicant was conviot- 
ed under section 4 of th* Pablio Gambling 
Act 111 of 1 r67 and seuteno^d ti fioe. 
In addition, a earn of R". 130*0-3 which 
was pe z-d from his person was ordered 
to be forfeited and credited to the Govern¬ 
ment. Tbe applicant prays that conviction 
be set aside and the fine and the money 
seized from bis person be refunded. I see 
no ground to interfere fo far as the 
conviction is ooncerned but the order of 
forfeiture seems to be wrong. Section 8 
of the Act rrovdes that on omvio'ion of 
any perroo for keeping or using a common 
gaming house or being present therein for 
the purpose of gaming, the Committing 
Magistrate may order, among other things, 
all monies se zed therein to be forfeited. 
Section 5 author z^s, pubjest to certain 
ooeditions, entry into tbe common gaming 
house and the seizors of, among other 
thing 3 , monies found therein, It also 
authorizes a search of all parts of the 
common gaming home when there is anv 
reason to believe that any instruments of 
gaming are csncealel tkereia and cf the 
persons of those who have been taken 
into custody and the seizure of instruments 
of gaming found upon such search. It is 
dear fiom this section that money can be 
se zed only when found in the oooimou 
gaming hotse. Money found upon cearah 
of persons is Dot euthorized to be seized 
and cannot he fereited, This view finds 
support in Tulla v. Empetor (i). I, there¬ 
fore, hold that the sum of Rs. 130 0 3 
which w*r mz°d from the appellant’s 
p-rsen is not liable to bd forfeited and direct 
that it he returned to the a-tplicanb 

W. Q. a . Order accordingly 

(■) 64 lud. Cas. 250; 17A.L.J. £68; 41 A. E63, 1 U. 
P. I,. R. (A.) 161; 21 Cr. L. J. 42. 
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LAHORE HIGH COURT. 
Criminal Appeal No. 201 op 1922. 

May 1, 1922. 

Present : —Mr. Justice Abdul Qadir. 

SHER ALI — Convict— Appellant 

versus 

EMPEROR —Respondent. 

Arms Act (XI of 1878;, ss. 19, 20— Possession •} 
arms without license — Concealment — Conviction . 

Eaoh oaae of concealment of arms must be decided 
on its own foots, and in each case the Court must 
decide on the evidence whether a particular act of 
concealment falls under section 19 or section 20 of 
the Arms Aot.[p 834, C ol. 1.] 

Ibrahim v. Emperor , 18 Ind. Cas.265; 9 P. R. 1912 
Cr.{ 14 Cr. L. J. 41; 44 P. w. R. 1912 Cr.; 128 P. L. R. 
1913, not followed. 

► Ehem Singh v. Emperor, 28 Ind. Cas. 766; 8 P. R. 
1916 Cr.; 76 P. L, R. 1915; 16 Cr. L. J. 412, followed. 

Appeal from an order of the Magistrate, 
First Class, exercising enhanted powers under 
lection 30, Criminal Procedure Code, Mian- 
wali, dated the 13th February 1922, 

Lala Naval Kishore , for the Appellant. 

Sheikh Niae Ali, for the Government Ad¬ 
vocate, for the Respondent. 

JUDGMENT.—One Sber Ali was chalanned 
under seetion 20 of the Arms Act for 
having in his possession a gun without a 
license aDd for concealing it from the Police, 
He has been convicted by a Magistrate 
exercising enhanced power* under section 
30, Criminal Procedure Code, and has been 
8enten«ed to rigorous imprisonment for five 
years. He has appealed to this Court 
fcbroagh Lali Nawal Kishore, whom I havo 
heard and I have also heard Mr. Niaz Ali 
for the Crown, / 

The facts of the case are briefly as 
follows:—The Police were informed b 7 ous 
Sanjar that two outlaws had taken shelter 
in the house of the appellant. They 
went in eearsh of th9 outlaws to the hat 
of the appellant, bat found no outlaws 
there. In the Bourse of the searsh of the 
house in that conoecfcioo, however, they 
found a gun eonoealsd in a oorn b n, A 
list cf this recovery was prepared and 
was signed by the Head Constable, who 
coDdncied the search and by some other 
Persons who had accompanied him. Allah 
Bakhsh Head Constable (P. W. No. 2) states 
that before looking into the sorn bin he 
questioned the appellant if thereliwas any. 

53 


thing in it and the reply was in the nega* 
tive and that when the gun was dissevered 
the sonvist said he had purchased it. This 
recovery is further proved by the evidence 
of Muhammad Khan, Constable (P. W. No. 
3), San.iar (P. W. No, 4) and Fateh Khan 
(P. W, No, 5). The Appellant admits 
that his house was searshed on the sas- 
pioion that he had harboured some outlaws, 
bat denies that he had the gun concealed 
in his house or that he was ever in posses¬ 
sion cf, it. The defence theory is that this 
discovery has either been manufactured by 
some one importiog the gun into the house 
or is without foundation. 

Lala Nawal Kishore argues that the 
search was defeotive, as the provisions of 
section 103, Criminal Prosedure Code, re. 
quiring the presence of respestable citizens 
from the neighbourhood were not duly 
observed. I do not think there is much 
force in his criticism, as, besides the 
evidence of the Policemen and Sanjar, there 
is the statement of Fateh Khan (P. W. No. 5) 
that he was present at the search and this 
technically satisfies the essential requirements 
of section 103, Criminal Procedure Code, 
that is, the presence of some independent 
witnesses of the search. The hut seems 
to be in a comparatively isolated place and 
the Police having gone there originally i Q 
seirch of some outlaws and the firearm 
in question having been aaoidentaliy 
disuverd, I do not think the Police could 
have dona better under the circumstances 
as far as the presence of outsiders to witness 
the search was concerned. I, therefore, agree 
with the Trial Court in holding that the 
gan was found in the house of Suer Ali 
when it was searched and that the evidence 
given by the prosecution on this p 3 i n & i a 
reliable. 

Lala Nawal Kishore next comes to a 
qaestion of law. He says that seolion 20 
of the Arms Act is not applicable to this 
cisi, because, as held by the Punjib Chief 
Court in Ibrahim v. Emperor (l), every case 
of concealment of arms dees not come 
under section 20 and that the section ap . 

or export of 

arms is intended. He argues further that 
if, on the authority above referred ts, it [ B 

(l);18 Ind. Caa. 265; 9 P. R. 1912 Or.; U Cr L r ai 
41 P. W. R. 1912 Or., 128 P. L. R. 1913, ’ 41 ? 
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held that, section 20 is not applicable to the 
present caBe, then the conviction most be set 
aside as there aan he no prosecution under 
seation 19 (0 for a mere porBession of arms 
without a license, unleBa the sanofcion of the 
District Magistrate ia previously obtained, 
whiah baa not been done in this case. 
Mr. Niaz Ali, in reply to this part of the 
argument relies on a Division Benah ruling 
of the Punjab Chief Court, Khem 8ingh v. 
Emperor (2), in which a man who had a 
chhavi blade concealed in his loin cloth 
was convicted nnder aeation 20 of the Arms 
Act by a Bench consisting of tbe late Mr. 
Justice Rattiganand Mr. Justice Scott-Smith. 
The learned Judges remarked in t v at case 
that eaab case of concealment of arms must 
be deaided on its own faots and they found, 
on tbe airiumsfcanaea of tbe ease before 
them, that it was shown that the conceal* 
ment was made bo that tbe possession of 
tbe weapon should not he known to the 
Poliae. I think this last ruling is entitled 
to greater weight than Ibrahim v. Emperor 
(1) and furnishes better guidance in cases 
where the question is whether a particu¬ 
lar act of concealment falls under section 
20 or under seetion 19. I am of opinion, 
in the light of the obiervation made in 
Khem Singh v. Emperor (2) that on the facta 
proved in tbe present case the gun appears to 
have been placed in the corn bin in ord r to 
•oneeal it from the Polce. I bold, there¬ 
fore, that section *0 ie applicable and that 
the appellant has been rightly convicted 
cf an offence under section 20. 

Tbe last question argned before me is 
that of tbe sentence. Lala Nawal Kiehore 
says that a very heavy sentence has been 
awarded by the learned Magistrate, who 
has taken into consideration the insecurity 
of the tract to wlioh the appellant belongs. 
He Bays this is an extraneous circumstance 
which should not have been imported into 
the case. Though this is a circumstance 
which may be taken into account to a 
certain extent, yet it seems to me that 
the sentence awarded is too severe in a 
case, which, in epite of wbat 1 have faid 
above, might possibly have been originally 
chalanned nnder seotion 19 (/) as a case 


(2) 28 Ind. Cas. 796; 8 P, R. 1915 Cr. t 76 P. L. R. 
)016| le.Cr, L. J. 412i 


of simple possession, and it does not seem 
to be necessary to award in this case a 
punishment heavier than the maximum 
punishment which the appellant could have 
got nnder tbe latter section. 

I, therefore, reduce tbe sentence to one 
of three years* rigorous imprisonment and 
to this extent only, this appeal is accepted, 


z. r. 


Smtence reduced. 


ALLAHABAD H>GH COURT. 
Criminal Appcals Nos. 354 and .'55 of 1922, 

June 16,1922. 

Wresent Mr. Justice Gokul Prasad. 
8HUJA-UD DiN AHMAD— Appellant 

versus 

EMPEROR— Ricspok dint. 
f Penal Code (Act XIV of i860;, ss. 408, 477A 
— Forgery—False entries made to cover defalcation — 
Offence . 

Where an acouaed person makes false entries in 
an account with the objeot of covering a defalcation 
made by himself, his conviction for forgery is not 
sustainable, [p 836, cola. & **-] 

Empress of India v. Jiioanand, 5 A. 221} A. W. N. 
(1682} 236; H Ind Dec. in b.) 181, Empress r . Mazhar 
Husain, 5 A- 6*3; A. W. N. (1883 133 3 Ind. Deo. 
(n. b.) 502, Queen*Empres$ v. Nand Kishore, 19 A. 805j 
A. W. N. (1- 07) 64; 9 Ind Dec (N. bj 199, Queen . 
Empress v. Qirdhari Lai , 8 A. 663; A. W, N. (1666) 
264; 6 Ind. Deo. (n. b.j 896, followed- 

Criminal appeal from an order of the 

Sessions Judge, Benares. 

Mr, Kumuda Prasad (with him Mr. Iqbal 

Ahmad), for the Appellant. 

Mr. banker baran (Government Pleader), 
fortbeCrrwn. 

JUDGMENT.—These two appeals arise 
ont of the sonviaticnB in two trials of the 
appellant UDder sections 408 and 477A, 
respectively, of tbe Indian Penal Code. 
Tbe accused was, at first, tried in a eicgle 
trial nnder both these ieciione and was cen« 
tensed to two years* rigorous impriionment, 
TV at trial was eet aside by this Court on 
the ground that a joint trial like that was 
illegal. The Sessions Judge thereupon tried 
the accneed separately order eech of tic 
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two seetiona aforesaid and has oonviefced 
im aa stated above. The accused somes 
ftp here in appeal and ope of the points 
raised by him here, which was raised before 
Mr. Pnllap, is that he has, as the result of 
the separation of the trials under the two 
different sections, been sentenced to a 
eavier sentence than he was sentenced 
before. As to this aspest of the case, the 
learned Sessions Judge observes as follows:— 
I have been asked to resommend the 
Losa) Government to order that the sentences 
id this ^ oase should rnn eonoarrently with 
those in the connected ease under sestion 
408 of the Indian Penal Code. As, however, 
the question of sentence will, no doubt, be 
brought before the Hon’ble High Oourt 
in appeal, I see no reason to take the 
unusual sourse proposed by the defence.” 

I take up first Criminal Appeal No. 
355 of 1922 in whioh he has been sonvisted 
under seotion 477 A of the Indian Penal 
Code, The argument advanced before me 
is that, on the finding of the learned Sessions 
Judge, the entries in question were made 
to sover defalcations for whioh he was 
convicted uDd*r section 477A, was illegal 
inasmuch as the object was not to defraud 
any one by making the false entries but it 
was * n the main to save himself from the 
consequences of defalcations. Reliance is 
pUeed on the rulings of Enpre*s of India 
V. Jtwonand (1), Empress v. Mazhar Husain 
(2), Quees* Empress v. Sand Ki$\ore (3) 
&ud Queen-Empress v. Qirdhari Lai (4), 
There are some cases of other High Courts 
which take a different view but I am bouod 
by the view taken by our owu High Court 
as to the main ingredient whioh constitutes 
an offence under section 463 of the Indian 
Penal Code, the section which defioes what 
forgery is. Section 477A deals only with 
a special class of forgeries. As found by 
the learned Sessions Judge, the object of 
making the false entries in the present case 
was to cover defalcation made by the 


accused. His sonvistion, therefore, for for* 
gery is not sustainable. Thers is no other 
seotion of the Code under whieh his sonviotion 
can be upheld. 

• I, therefore, acquit him of the offense oharg* 
ed and set aside his oonviotion and sentence 


in this oase. 

W. 0. A. 


Oonviotion get aside, 


SIND JUDICIAL COMMISSIONER’S 

OOURT. 

Cbcmikal R sport No. 124 op 1921. 

December 12, 1921. 

Pretent:— Mr. Raymond, A. J. C. 

E MP E RO R —Complain a NT 

tersus 

HAJT JTAND — A coin id. 

Approver—Criminal proceedings before conclusion of 
principal trial—Illegality. J 

It is illegal to start Criminal proceedings against 
an approver for not having complied with theoon. 
dition on which a pardon was tendered to him. before 
the conolnsion of the principal trial [p 836, col, 2.] 


0) 6 A 221, A W.N. (18S2) 230,3 Ind, Deo. 

8 .) 181 , 

* 2 ) 6 A 653 , A. W. N. ( 1863 ) 183 ; 8 Ind. Deo. 

(». B.) 602. 

(K ( «Vi99* ^ A,W,N < 1897) 64 * 9 Ind Dea 

A * W - N. ( 1880 ) 204,6 Ind. Deo. 

*•; o9o 4 


Report by the S -eei m« Jadge. Hyderabad, 
tor the quashing of the committal proceedings 

. M a r : T - 1 °- SlpMntlon, Publi. Proseontor 
for Sind, for the Crown. 

JUDGMENT.—This is a report under 
section 438, Criminal Procedaae Code, by 
the Sessions Judge, Hyderabad, reoomm'end- 
lng the quashing of committal proceedings 
m the oase of Orown v. Haji Jiand who had 
been tendered a pardon id a daooity case 
but whose evidence was considered false by 
the Committing Magistrate when examined 
as a witness before him and who, after 
holding a preliminary enquiry, directed his 

oominitial to the Sessions Court to be 
tried with the co accused who bad been 
prenoualy committed for an effence under 
section 395, Indian PeDal Code Now 
nnder eeotion 215, Criminal Procedure Code 
a commitment once made can be quashed 
only on a point of law and the q„ e3 tion 
that ha. ariean .8, whetb.r Criminal pro.eed- 
mgs against the approver can be taken 
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tiefnvo lln> termination »t the principal 
trial. 

AdcorJiug to snb-seotioDi (2) and (3) ol 
Htction 337 of tbe Criminal Prcoedrre Code 

6veiy pei sod aoioptiug a pardon under 
this section rauet be examined as a wituaae 
in the case and if not on bail shall be 
detained in enstody until tho termination 
of the trial of tho other acouaed by tbe 
High Court or the Court of SeesioD, as the 
,ase may be. If the approver fails to 
comply with the conditions on wlmb the 
tender wa« made either by wilfully con¬ 
cealing anything essential or by giving 
fairs evidenie, he forfeits bis pardon and 
niay in terms of seation 333, Criminal 
Procedure Code, be tried for tbe offence 
in respeat of whiah the pardon i’b tendered. 
As tbe word "forfeit” baa been anbatituted 
for tbe word "withdrawn” in the Code it 
ia not necesaary for tbe pardon to be with- 
drawn by the Magistrate before tbe trial 
of tbe approver, tbe only point ia whether 
tbe approver by any act of his own baa 
ferfeited the pardon that was tendered to 
him and the pardon star da forfeited 
if tbe approver refrains from making a foil 
and trie disoloanre. Under the law, therefore, 
as it stands, at present there is no neceesity 
for any formpl withdrawal of tbe pardon 
or its mediation. But was the Committing 
Magistrate justified in holding that tbe 
approver had forfeited his pardon, and in 
aommencing pio.eedings against him before 
tbe termination of the main trial i bub- 
seetion (3) of seation ?37, Criminal Pnoedure 
Oode, atates that tbe approver after bis 
examination shall be detained in sostody 
till tbe termination of tbe trial by tbe 
SeEsiona Court and it would be tbe Sessions 
Court, therefore, that would have to determine 
on I be evidence before it whether tbe 
pardon baa been forfaited. And this sonlJ only 
he done after the termination of tbe trial. 
Therefore, to aatiou is to be taken against 
an approver till after the oon.lneion of 
the me in (be Court of reeeion, and 

if it be deeiied to proceed agamet him, 
hie tiial should commence *> noto- this 
would give effeet to clanse (3) of section 
337 that tbe approver shall be detailed 
nntil the termination of the trial by tbe 
SesaioDi Court, and when the trial u eonclnd. 
f d in the Seieiona Ocutt it is not within 
the power of tbe Sessions Judge to direct 


the prosecution or committal of tbe approver 
I incline to the view of Beaman, J., 
in the case of Emperor v. Kothia (1) 
that “at tbe termination of tbe trial 
in which tbe pardon was giveD, the accomp- 
lice must be discharged by the Court. 
Then, if so advised, the Crown may re- 
ariest and proteed against him for the 
offente in respect of which he was given a 
conditional pardon.” 

I am, therefore, of opinion that the 
committal proceedinge are bad in law ani 
should be quashed. If any action is proposed 
to he taken against the approver in the 
praeenfc case for rob having oomplied with 
the «om itions on which a pardon wae 
tendered to him, it Bboald be after the 
•onolusion of the prircipal trial in the 
Sessions Court, and it should not be over¬ 
looked that in proceedings agaiost the 
approver for the offence in respect of which 
a pardon wis tendered to him, he is entitled 
to plead hi? pardon in bar and tbe issue 
whether this perdon has beeD fer'eited 
ebould be tried before the Jourt p^oo^eds 
with the trial of the offense •turgid, 

w C. A. 

Committal proceeding quashed. 

(1) 30 B. 611; 8 Bom. L. E. 740; 4 Or. L. J. 316. 




ALLAHABAD HIGH COURT. 

Criminal Rbvjs on No, 187 or 1 22. 

May 17, is-22. 

Present: —Mr. Justify R^fiq e, 
MAQBUL A.BMAD and others—Applicants 

versus 

EMPEROR— Opposite Putt. 

Criminal Procedure Code (Act V of 1898J, s. H6, 
dispute relating to claim to weigh grain arid, realise 
weighment dues, whether covered by. 

A claim to weigh grain in a market and realise 
the weighment dues ia not covered by aeotio* 145 cf 
the Criminal Procedure Code, [p 88?, col 1 3 

Ltim itti levioicu f.»m an oruer of the 
District Magistrate, Hamirpnr, 

Mr, 0. Boss Alston, for the Appliotots. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 
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JUDGMENT,—This is a revision from 

an order purporting to have been passed 

under se.tion 145 of the Criminal Pro.edure 

. ®- It appears that one Maqbul Ahmad 

JS the proprietor of a market-place where 

there are grain shops. One set of persons 

claims to have the right of weighing grain 

m that market. Maqbul Ahmad asked the 

said men to give him a eertain percantage 

on the earnings on the weighing as his 

dues as a Zemindar. They objested and 

would not pay him. Thereupon Maqbul 

Ahmad permitted the applicants to weigh 

the grain in the market and the applisants 

agreed to pay Maqbul Ahtnad his Zamindari 
dues. 


therefore, allow the applifafciou and set aiide 
fcue order of the Magistrate. 


N. E, 


Application allows l t 


ri T , h ® Pollfle ^Ported that there was a 

likelihood of a breath of the pease between 

the old weighmen and the applicants. The 

learned Magistrate thereupon issued a notice 

to the applicants under section 1 id of the 

Criminal Procedure Code calling upon them 

. flhow oauss. The nofci C3 that was 

issued by the learned Magistrate stated 
that 

‘Whereas on the report of the Polica i) 
had oome to his notice that there was a 
dispute between the two parties, with regard 
to the right of weighing and with regard 
to the possession of the right of weighing, 
the notice is, therefore, issued to show 

•anse. 


LAHOBE HIGH COURT. 
CRiMijfAt, Revision Petition No. 167 

op 1922. 

March 31, 1922. 

Present :—Justice Sir William Chevie, Kr. 

WALIA —Convict—Petitioner* 

versus 

n • • ®^P®ROR—Respondent. 

Onmml Procedure Code (Act V of 813J, , I 99 _ 
Penal Code (Act XLV of 18 1G) &. 

?lfrL~^ EUShaild ' min ° r 


The applicants appeared and showed came, 
1 he learned M*gi 3 trate passed an order, 
o the effect, that the weighmeu are entitled 
o possession of the weighing does until 
evicted therefrom in due course of law. 
In revision, to this Court, it is contended, 

Iaa a P pli « antp » that section 

, of the Criminal Procedure Code, is not 
*PP icable to them. There is no dispute 
between the applicants and the old weighmen 
about possession of land or wa»er. I think 
e contention for the applicants is correct. 
1 he dispute between the old and the new 
weighmen could have been decided by the 
earned Magistrate, if be was of opinion that 
e said dispute was likely to cause a breach of 
the peace, under section 107 of the Criminal 
rocedure Code, The claim to weigh grain 
n a market and realize the weighment dues 

1, *. u my °Pi Q i°n» covered by section 
of tho Criminal Procedure Code. T, 


Except where the husband of a woman i 3 absenf- 
and the is left in the care of her father-in-law the 

of t^e Pa^V 0 ? 8 ' a C ° ,QpIaint undei * action' 4»fi 

of the lonal Code m respect of enticing the woman 

away, even though the husband may be a minor 

There is nothing to prevent a minor husband from 
Codo? g a COtUP am<i UQder secti o°^3of tho Penal 

Petition for revisiou of an order of the 
DHtnet Magistrate, Moutgomery, dated the 
diet November 1921, affirming that of the 
Mugistra'e, Seeoud Clas,. Okara, District 
Montgomery, dated the 8th Oitober 1921 

JUDGXIENT —The petitioner Walia has 

been convicted under section 498 ) nf h’* 

Code ' and ‘0 .ix ninths- 

rigoroos imprisonment for entiling or taking 
away Uusammat Fatteb. wife of Ohiragh D it f 
a boy of ab ut Id years of age. The fails 
found are that Kalin, maternal uncle if 
Musammnt Pa teb, went with others to tho 
boose o* Mo amtaad, father of Ohiragh hi 
to pay a visit of condolence, and at thl 
end of the vsit took his nis.e ia w 
him to bis own home with tho Y , 

Muhammad. While the woman w ° a ° S 1? 9 °' 

v, . s, ‘ *»h.r uu.le she omtract-d an intri^' 8 
with Walia, who eloped with her gae 
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r Tbe complaint was lodged by Muhammad, 
father of Obiragh Din. Section 199, Crimi¬ 
nal Procedure Code, lays down that no 
Court shall take togiezance of an cffeDce 
under feat ion 497 or 493 of the Indian 
PeDal Code except upon a complaint made 
by the husband of the woman, or in his 
absence by some person who had care of 
such woman od bis behalf at the time 
when EDih offence was committed. 

Now, in this case the husband was livirg 
with bis father atGugerain the Montgomery 
district. Tbe abduction took place from 
tbe house of the untie who lives in Mont¬ 
gomery town. I dcubt if it csd be fad 
that Chiragh Din was absent, within the 
meaning of eettion 1S9, Criminal Procedure 
Cede. If he was abeent, it was merely 
abfence frem tbe town where the abduction 
took plate, end in that case the complaint 
might be ledged by tbe person who had 
•barge of tbe woman cn his behalf, bnt 
that person was the uDcle and not the 
father, so it would be only tbe uncle who 
tonld lodge tbe ftoxrplaiut and not the 
father, (i notelbere that the untie is one 
cf the perecus against whom tbe complaint 
was made, though all but Walia were 

acquitted), 

Taking it that Chiragh Din was not 
absent within the meaning of section 199, 
then I am of opinion that no body tonld 
lodge a tomplaint on bis behalf. There 
is a reference on page 424 of tbe 8th 
Edition of GaDdersoD’s Criminal Prooednro 
Code to Madras High Court proeeedinga of 
7th February 1871. I have not been able 
to trate tbe proceedings leferred to, bat 
apparently it wat held that a minor hnsband 
•annot be represented by another for the 
purpose of instituting a prosecution. In 
Soboni't Ciiminal Procedure Code, 10th 
Edition, page 5^t>, 1 tee that it is doubted 
whether thiB is now good law, but 1 note 
that whereas in rome fates the Code does 
provioe for representation of a minor, 
[eee, fer instance, eecticn 345 (4)], there is 
do tufh piovibicn in seetion 199. There is 
nothing to prevent a hoaband under the 
age of 18 from lodging a complaint to far 
as 1 can fee and so 1 imagne it was not 
considend neceetary to provide for repre¬ 
sentation enept in tbe ease of his alienee, 
In caBe of absence representation might-bo 
highly nciecBary, teke for instance tbe case 


of a soldier going on attive duty out of 
India and leaving hit wife in tare of bis 
father or elder brother. I am of opinion 
that, except where the hnsband is absent, 
the father in-law tannot lodge a complaint 
even though tbe husband be a minor. And 
as I have alraady said, if tbe hnsband 
is to be regarded as abeent betause the 
wife was not living under tbe same rcof 
when the offense was committed, then the 
ODly person who tan fce regarded as having 
charge of the woman on tbe husband s 
behalf was the untie of tbe womaD, and 
he alone ooold represent the minor. 

I hold, therefore, that the Courts had no 
jurisdiction to enquire into the complaint 
preferred by tbe father of Obiragh Din,aud I 
reverse tbe tonvitlioD and sentence and atqiit 
the petitioner and release him ficra bis bail. 
This, however, will apparently be no tar to 
freeh proceedings beirg taken if Chiragh 
Din himself lodges a complaint. See Umer u<U 
din v. Emperor (1). 

z, k, Accuted acquitted . 

(1) 2 Iml. Cas. 219j 31 A. 317; 6 A. L. J. 2(2; 9 Cr. 
L.J. 5.6. 


MADRAS BIGH COURT. 

Criminal Miscellaneous Petition No. #1 

of 1922. 

May 4, 1922. 

Present:— Sir Walter Stbwabe, Kt., 
Chief Justice, Mr. Justice Oldfield and 
Mr. Justice Contts Trotter. 

In re ERADA PADINHAREDIL 
GOVINDAN NAlR and another— 
Accused—Petitioners. 

Ordinance II of 1921, $$. P, 7— Offence, commission 
of, in Martial Law area—Trial by Summary Magistrate 
outside area, legality of— HaboaB corpus, writ of, issue 
of, to jailor of prison where prisoner confined, validity of 
—Jurisdiction, 

Tlio trial of a person for an offence committed in 
tho Martial Law area proolaimod under Ordinanoe IL 
of 1' 2- by a Summary Magistrate holding bis Court 
outside such area is illegal and a conviction following 
thereon is liable to he stt aside, [p, 889, col, 2.] 



I » 



E&ADA PADIMHAKEDIL GOVIKDAN HAIR, In re. 

Kochunni Elaya Nair , In re , 6S Ind. Oas. 26; 45 M. 
14j4l M.L J. 441; 14 L. W. 465; (1921) M. W. N. 
708; 23 Cr, L. J. 490, followed. 

In oaae of suoh conviotion the High Court has 
power to interfere by the issue of a writ of habeas 
corpus to the jailor of the jail in whioh the prisoner 
is confined, [p. 840, col 1 ] 

(Authorities reviewed.) 

Petition, under sestion 107 of the Govern* 
menfc of India Ast praying that in the 
siroumstanses state! in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of habeis corpus on the 
jailor, camp jail, Bellary, directing him to 
bring the bodies of the prisoners sonnested 
in Summary Case No. 2i of 1921 on the file 
of the Court of the Summary Magistrate, 
Mannarghat, before this Honourable Court, 
bo as to aseertain the legality or otherwise 
of their detention. 

Messrs. K. P, M. Menon and P. Qovindi 
Menon, for the Petitioners. 

Mr. J. 0. Adam, Pablis Prosesutor, on 
behalf of the Crown. 

ORDER.—This is a petition for a writ 
of habeas corpus by two persons undergoing 
a sentence of 18 months for alleged par¬ 
ticipation in the Moplah rebellion. They 
were charged with rioting under sestion 
147, Indian Penal Code, an offense sognis- 
able by the ordinary Courts. It was alleged 
that they had assisted the rebels in 
destroying abridge. This they admitted but 
stated that they were compelled to do so 
under threat of death, They alleged, owing 
to the trial being summary and taking 
plate away from the scene of astion and 
far from their homes, they were not in a 
position to substantiate this defense by 
evidence whish they could have called if 
the trial had taken plase under the ordinary 
law and in its proper plase. 

It is admitted that they were tried by 
a Summary Magistrate appointed under 
Ordinanoe II of 1921 who held bis Court 
at a place outside the area in which Martial 
Law was proclaimed, the alleged offense 
having been sommitted inside sash area. 
Acting under the powers conferred by sestion 
72 of tbe Government of India Act, this 
Ordinance was made and promulgated by 
the Governor General. By it Martial Law 
was put in forse in csrtain areas sailed 
Administration Areas, and by sestion 6, 
Summary Courts of Criminal Jurisdiction 


might be sonstituted in any Administration 
Area with summary powers of trial of 
certain minor offense? nonnested with the 
rebellion. The Military Commander had 
power to diract cases to be tried by Sum* 
mary Courts and to distribute the work 
among sush Courts. By section 7, no 
Summary Court can try any offense unless 
committed in the Administration Area in 
whioh such Court is established exsept as 
so provided, the ordinary Criminal Courts 
sontinued their functions, 

Prom the desision of sush Summary 
Courts there is no appeal and further by 
section 16 of the Ordinance all powers 
of iuterferencs with sush desision b 7 writ 
of habeas corpus or otherwise is prohibited. 
It follows that if ths Court that tried 
the petitioners was a properly constituted 
Court under the Ordinance we have no 
power to interfere. But in our judgment 
this was not a Court properly sonstituted 
under the Ordinanoe, for we can find no 
right at all to hold a Summary Court 
except in the Martial Law area, and by the 
words of the Ordinance the jnriedistion 
of the"»e Courts is loeal. Outside the area 
the ordinary rules of law prevail and there 
is nothing in the Ordinanse to praveut 
this Court interfering with the decision of 
any Court outside the area purporting to 
exeriise a sriminal jurisdiction whish it 
does not possess. That this is the proper 
sonstrustion of the Ordinance seems to 
have been resogaisad by the Government 
of India after these sonvic ions by section 

10 of the Ordinanse V of 1921 promulgated 

on November II, 1921. By that section it 
was enasted : Notwithstanding anything 

sontaiaed in any law for the time beiog 
in foroe, the Local Government may, by 
general or epesial order, appoint plases 
outside the area iu whish Martial Law 

11 in forse at whish any Summary Court, 
constituted under tbe Martial Law Ordinanse, 
1921, or Special Magistrate may sit for the 
trial of offenses.” 

It follows that the sonviction of the 
petitioners was illegal and that there is no 
jnstifisation for their detention in prison. 
This viev was aho expressed by Kumara. 
swami Sastri, J. in Kochunni Elaya Nair, 
In re (l),a case in which it was not neces. 

(1) G8 Ind. Caa. 26; 45 M. 14; 41 M. L. J. 441; \4t 
L. W. 465; (1921) M. W. N. 703 23 Cr. L. J. 490. 
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Fary for the decision, but we think the 
Law was correctly laid down by that 
learned Judge. 

The question remains, and has been fully 
argued before us, whether this Court has 
aDy power to interfere by the issue of a 
writ of habeas corpus to the jailor of the 
jail in this Presidency in which the peti- 
tioners are confined. 

The law can be stated to be that in 
every part of the British Empire every 
person has a right to be protected 
from illegal imprisonment by the issue 
of the prerogative writ of habeas corpus. 
The King’s Bench in Englaid exorcised 
the power of issning such writs through¬ 
out the British Empire until the Statute 
known cq the Habeas Corpus Act, 25 & 
26 Vic. c. 20 was passed. By that Act 
the powers cf the King’s Bench are limited 
to England and such places ontsido England 
which have no local Court •ompetenfc to 
exercise the power. It follows that these 
petitioners must have a right to such a 
writ aud it is a matter of absolute right, 
either from a Court in this country, if 
there be one competent to grant it, or 
from the Court of the King’s Bench sitting 
in London. In our judgment it is fully 
established that this Court has all necessary 
powers and is competent to grant the writ. 
That it has such or other similar powers 
in the Presidency Town of Madias is clear 
from section 491, Criminal Procedure Code, 
But that Code makes no provision for the 
exercise of that power in the MofussiL 
This Court has. however, succeeded under the 
High Ccurts of Judiaalure in India Act, 

24 & 25 Vic. c. 104 and the Letters Patent 

issued thereunder, to all the powers of the 
Supreme Court of Madras; and that Supreme 
Court bad by its Charter cf^l809, Art. 8 
given to it the powers over “all the Terri¬ 
tories which now are, or hereafter may 
be, subject to, or dependent upon, tb* 
Government of Madras afore-aid ; and to have 
such jurisdiction ard authority as our 
Justites of our Court of King’s Bench have, 
and may lawfully exetcise, within that 
part of Qreat Britain called England, as far 
as circumstances will admit ” These words 
give to the Supreme Court the right usua ly 
exercked by ib© King's Bench in England 
Ct is&uiug the *rifc of habeas corpus. 


This was definitely decided in the ana 
logons case of Calcutta, Ameer Khan , In the 
matter of (2), in the able and illuminating 
judgment of NormaD, J. approved and fol¬ 
lowed in this Court in Nataraja, Iyer % In 
re (3). 

It has been contended on behalf of tbe 
Crown by Mr. Adam in his very able argu¬ 
ment that as the Criminal Procedure Code 
in sections 491 aDd 456 makes provision 
for tbe exercise cf similar powers in Madras 
and for the granting of such writs in the 
case of British subjects in all parts of 
India, it must be takeD to have been tbe 
intention of the Legislature to confine the 
powers of this Court to suoh cases, aud 
that the power to issue the writ in the 
Mojussil which had been established in Ameer 
Khan , In the matter of (2) must be taken 
to have been impliedly taken away. 
In our judgment this is not sound for three 
reasons. In the first place, section 491 
merely substitutes or adds for the Presidency 
Towrs a different form of procedure lees 
cumbersome than the granting of the writ 
of habeas corpus ; while section 456 was 
necessary because in certain parts of India 
there was no High Court established by 
Chatter, and as there was no Court in 
this country which could grant a writ of 
habeas corpus even to a European British 
subject in these parts it was thought neces¬ 
sary to give that power and snob power 
was given by that section. 

Secondly, the right which had been 
established was a substantive right and it 
could baldly have been the intention of 
the Ltgislatnre to take that right away 
by makiDg rulen of procedure or giving 
adjective rights for tbe exercise of similar 
powers. It is the sort of care where it 
can be fairly argued that if the Legis- 
latuie intended to take away such an 
important right from the subject, it must 
use plain and nnambiguous language Thirdly, 
to adopt snob a construction of tbe Criminal 
Piocednre Code would lead to this absurdity, 
namely, that a European unlawfully im¬ 
prisoned would have tbe right to obtain the 
writ in tt is Court while an Indian subject 
would have to go to tbe King’s Bench in 

(2) 6 B. L. K. 392. 

(3) IC Ind, Caa 766j 30 M. 72} (1012) M. W. N. 

I. J. 393; 13 Cr. L. J, 13 B. L. T. 
307, 
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London for hii remedy and there is a 
soaod ral3 that where one possible con- 
struation leads to an absurdity and another 
does no!-, the litter i§ to ba preferred. 

In onr judgment, this Gonrt has the 
power to issue this writ and in this case 
it i§ its duty to do so. 

m. C. P. Order acc9rdir,ghj t 




LAHORE HIGH COURT. 

Criminal Appeal No. 32 of 19a0. 

February 7, 19^0. 

Tresent :—Mr. Jastiee Chevie, Acling 
Chief Justice, and Mr. Justice 
LeRoseignol. 

BHAI KHAN— Convict—Appellant 

versus 

EMPEROR— Responds f*T. 

Criminal Procedure Code (Act V of 1898 ), ns. Tfi4, 
364 —Incomplete chaluu— Statement of accused, record 
of, by Magistrate— Section applicable — Confession — In* 
formal procedure, effect of—Dead body, pointing out of. 

If an incomplete chalan id sent up aud the evi- 
uence available is recorded by a Magistrate, the 
statement made by the accused is not a statement 
made under section 164 of thu <*?odo of Criminal 
Procedure but a statement recorded under section 
364 of the Code [p. 843, col 1.] 

Where proceedings as to the recording of a con* 
fession are not in conllict with any section of the 
Criminal Procedure Code, the confession of the 
accused person should not be rejected simply on thu 
ground of informality of procedure [p. 84 <, col 2 ] 

The mere pointing out of the dead body by the 
accused would not by itself bo sufficient evidence for 
sustaining a convictiou for murder, but it would bo 
otherwiso where the accused fails to oxplaiu how ho 
camo by hia knowledge of the place where the body 
lay. [p, 843, col. 1.] 

Appeal from an order of the Sessions Judge, 
Mianwali, dated the 1 th Deaember 1919. 

Mr. I. M. Mackay , for the Appellant. 

Sardar Mehtab singh, S. B., Publii Prose¬ 
cutor, for the Respondent. 

JUDGMENT.—Bhai Khan, the appellant 
in this case, has been sentenced to death 
for the murder of one Hetam on the night 
of the I45h Oitobarl91tf; his case is before 
fts on appeal aod also in connection with 
the confirmation of tho sentence o! death, 


£41 

The o Jimtfcion reposes upon the deposi¬ 
tion of Musammat Satfcao, widow of the de- 
eeased'Hetam, supported by a confession made 
to the Committing Magistrate by the appel¬ 
lant and B«me other corroborative details, 
the most important of which is the alleged 
discovery of the eorpse in a Itarir bash, not 
far from the appellant’s bhan, or hot, on 
appellant’s indication. The story told by 
Musammat Sattau is that Hetam a year or 
so before his murder paid Rs. ^40 to her 
first husband who dwelt in another village 
and having sesared her divorce from him 
married her, that s'une six mon'hs before 
the murder she struok up an intimasy with 
the appellant who had undertaken to kill her 
husband if she promised to marry him. She 
state* that shortly before the murder she 
induodd her husband Hetam to take her to her 
own village Kuaraddi in the SbabpurDistriet. 
After her husband’s departure from Knraddi 
Bhai Khan o.me to the village and inter¬ 
viewed her for a few minutes, but next 
day returned with Nura Musalli and spent 
the day with her. In the afterocon she 
followed them to Ushhali to the house of 
Nura and the next morning Bbai Khan 
took her back to Knraddi where they spent 
the day and night together. On the day 
following tfcey again went to Uahhali and 
the next day left Uehhali for Wan Bhashran 
where her husband’s bhan is situated. They 
did not, however, proseed that evening to 
her husband’s hut but in the afternoon 
halted at the bhan of Muhammad Azam 
and had their evening meal there. Musammat 
Sattan stayed there tho night but Bhai 
Khan and Nura went on and at dawn next 
morning Bhai Khan returned alone and 
told that her hosband had been killed by 
him. They then started for Wan Bachran 
bat separated on the road, Bhai Khan going 
to his own hut while she went to her 
husband’s. 

By noon of that day, the 15‘h of Oitober, 
the disippearanoe of Hetam had given 
•ause to the villagers for apprehension and 
iu the evening a report was made to two 
Sub-Inspectors who happened to be engaged 
in soma investigation at Wan Bachran. 
Tho Poliae Sub Inspector lame to the house 
of Hetam that same night and upon iloso 
examination Musammat Sattan stated that 
Nura Musalli had murdered her husband. 
At that time sho made no mention of Bhai 
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Khan and next morning took the Poliae to 
a well called Kauri Khuhi, because she says 
she had learnt from Bhai Khao that her 
husband’s aorpse bad been thrown into 
that well. The Poliae had the well searahed 
bat without result, whereupon Musammat 
Sattan admitted Bbai Khan’s share in the 
affair and made a further statement that 
they had spent the evening before at the bhan 
of Muhammad Azam whish appears to be 
some five kos away from Hefcam’s bhan. The 
Sub Inspectors proceeded with her to Muham¬ 
mad Azam’s bhan and in the meantime a third 
Sab-Icspeotor proseeded to Bhai Khan’s 
bhan which he looked up. After some 


dissuasion Bhai Khan made a statement 
and took the Police party to a thick karir 
clamp hundred yards away from his 
hut, where he pointed to the body of the 

deoeased Hetam, 

The Polios then presented Bhai Khan 
before a First Class Magistrate, Iqbal Siugh, 
on an insomplete chalan . The Magistrate 
after retording the statement of Musammat 
Sattan as a witness flailed upon the appellant 
for bis statement. Thereupon the appellant 
made a statement in which he admitted that he 
and Nura bad inveigled the desasedout of his 
hut on the previous evening and had strangled 
him. He added that he had bad coiaussof 

enmity with Hetam but that he had done 
the deed solely for the sake of Musammat 
Sattan. Nura was tried along with Bhai 

Khan for this murder, but the oase ogams’; 

him was, at a very late stage of the 
trial, withdrawn by order of the District 
Magistrate. Consequently, tho appeal before 
us does not ooncern Nora. On the 12fcb 
November 1919 after the Magistrate had 
taken the remaining evidence in the case the 
statement of the appellant was again taken 
and he then resiled from his earlier statement, 
alleging that be had made it under Police 
pressure having been severely beaten 
aud that the oase was tbe result of his 
eumity with Alam S.her of his village. But 
be sailed for uo stresses in hie defense. 
The witnesses regardiogtbo discovery of the 
body on information supplied by the appellant 
are tbe Poli.e Officers and witnesses Nos. 7 
and 8 for the proeeoutioo, Alam Sher and 
Ghulam Muhammad, whose evidence there 
aeems to be no reason to reject. Further 
evidence in support of Uuiammtt Sattan s 
.tory » supplied byl witness No. U. Muham- 





mad Azam, who deposes that Nura, Bhai 
Khan and Musammat Sattan tame to bia 
bhan the day before the Poliee same to make 
inquiries, that they had a meal at his boose 
and that Musammat Sattan stayed the night 
there and was taken away by Bhai Kban 
who returned early next morning. He is 
■otroborafced by Muhammad Chaughata, P. 
W. No. 12; and Raja P. W. No 13 says that 
oo that day whish he fixes in the same way 
from the date of the Polica arrival, Bbai 
Kban and Musammat Sattan were travelling 
together towards Wan Bashran. 

Oo behalf of the appellant learned Counsel 
has argued that the witnesses for the 
proseaufcion are not to be sredited and has 
urged, firstly, that Musammat Sattan mu3t 
have been under the mftience of the Police; 
secondly, that the appellant bad no motive 
to murder Hetam, because on Musammat 
Sattan’s own showing he was ahls to enjoy 
her favours even though her husband was. 
alive. Tbe third poiat was that as the 
distanse between Muhammad Azam’s bhan 
and Hetam’s hut was about ten miles, it was 
impossible or at any rate improbable that 
the appellant between the hours of 9 
o’closk in the evening aud 5 o’olosk next 
morning could have sovered 15 or more 
miles and in addition found time to murder 
Hetam. His last point was that even if 
Bhai Khan pointed oat the body thereby 
indii&ting that he knew where the body lay, 
he was not in aatual exclusive possession of 
the corpus delicti and, therefore, his aitiin 
did not raiBe the presumption of his 
gnilt. Tbe reply to these points is as 
follows 

Musammat Sattan would oertainly have 
been pressed by the Police to make disclosure 
iu the case. On her own ehowing she is an 
accomplice and it is for this reason that we 
have required sorroborative evidense of 
her statement. As for the appellant's 
opportunities for enjoying Musammat Satlan’s 
society in the lifetime of her husband, it 
is obvious that those opportunities would 
come rarely and were attended by a risk 
of surprise whish objections would not 
exist if odcs Hetam had been removed. 
It is trae that there is evidense that Bhai 
Khan has been married bat it ia aleo 
on the resord that the marriage has not 
yet been sonsummated, and if Mutammat 
Sattan’s evidense is true, we see no reason 
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to doubt the inadequacy of the alleged 
motive. With regard to the objection on 
the store of distance between Muhammad 
Azam's bhm and the siene of the marder 
it is very unfortunate that there h no 
saturate map on the record showing the exact 
lituation of the deceased's hut wir.h referents 
to the bhin of Muhammad Azam. But 
even if we suppos9 that the appellant bad 
to walk ten mile3 to the sc3n9 of marder 
and ten miles back we find, having regard 
to tha fact that the date was the 15th 
of Ottobar, that be bad at least 8 hours 
at his disposal. He is quite a young man 
and was familiar with the eountry that he 
had to traverse, ani we see nothing 
improbable on the ssore of the dis* 
fcancj to be traversed in the story 
told by Mutammat Sattan and also by the 
appellant in his confession to the Commit¬ 
ting Magistrate. As for the final objection 
we do not s*y that the mere pointing 
out of the body would be by itself 
sufficient evidence for sustaining a conviction 
for murder : but the appellant has never 
explained how he same by his knowledge 
of the place where the body lay. Indeed 
he does not admit that he pointed oat the 
body ; his explanation was that there was 
a general searoh by the Polite in the 
jangle and that the body was found by 
nobody in particular in the course of that 
search. 

The learned Sessions Judge has discarded 
the entire confession made to the Committing 
Magistrate by the appellant on the ground 
that all the formalities prescribed by section 
Criminal Procedure Code, were not 
observed. We, however, do not see the neces¬ 
sity for dealing so drastically with the confes- 
fiion, The onfession looks like truth, and 
the learned Sessions Judge has overlooked 
the fact that the statement was not recorded 
by the Magistrate under the previsions of 
flection 1(54, Criminal Procedure Code, We 
do not propose to discuss the general 
desirability of sending up incomplete 
chalant , but if an incomplete chalan is sent up 
end the evidenca available is recorded by 
Magisirate, the statement made by the 
accused is not a statement made under 
flection 164 of the Code, but a statement 
recorded under section 364 of the Code. 
The Committing Magistrate seems to have 
been a gentleman ".off^littlo experience, for 


there are indications in his proieclura that he 
was uncertain whether hii proceedings 
shonld be under section 164 or under section 
3o4. Bat as hie proceedings are in f *ct not 
in confliot with any section of the Code wa 
fee no reason why the confession of the 
appellant should be rejected on the ground of 
informality of procedure. 

To resume then, we find against the appel¬ 
lant the statement of Musammat Sattao 
which is corroborated in material points and 
most strongly by the conduct of the appellant 
himself in revealing to the Police the place 
where the corpse lay. The motive for the act is 
patent and we have no doubt that the appel¬ 
lant has been rightly convio ed of the crime 
with which he was charged. We conse¬ 
quently dismiss the appeal and confirm the 
sentence of death. 

JR. N. 

Afpeil dismissed. 
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Criminal Revision Case No. 12 or 1922 
Criminal Revision Petition No. 12 oy 1922 

Joly 17, 1922. 

Present Mr, Justice Oldfield, 
and Mr, Justice Rameeam 
be re MOHIDEEN PAKKaRI MARARKA- 
t Y\R—Accused—PE rmosBR, 

Income Tax Act (Vll of 19I8J, *. 4 0—Penal 
(Act XL V of IS60J, s. m^CrMnal Procedure rtf 
(Acty of \89Sj y s. 179— False verification in income. tat 
petition, complaint of-Forum, proper-Place 

return received, Court having jurisdiction over rof 
potency of, to try offciv'c. * com ’ 

. Tho offeac0 ?[ makin 5 a falhe verification in 
uicoine-tax petition is legally triable only JL 
Court having jurisdiction over tho place where 
verification was made. The place where thl . 
tion was received by the authors d „ Ba Pe “: 
determine tho jurisdiction, [p 844, col. 2 1 ° S UOfc 
Rambilas, In ro, 26 Ind. Gas. 136; 3-J M mo. 

L. T. 6 5; 191*, M. vv. N 894: 15 n, } y a o 

M. L. J. 175, referred to. 5 U ' L ' J ‘ 088 • 29 

Petition, uoder ee.tions 435 anc i 4 o g 
the Code of Criminal Procedure 1 V 3 
praying tho H.gh Court to roviee the order) 



644 INDIAN 

MoaiDfittf paseibI} In re . 

dated the 5th December 1921, of the 
Court of the Sub Divisional F.rst Class 
Magistrate, Davakoltab DivieioD, in Calendar 
Case No. 97 of 1921. 

FACTS appear from tbe jadgment. 

Mr, O.Ss Vencatachariar (with him Mr. M.S. 
Ramanwa Aiyangar ), for the Petitioner.—The 
lower Conrfc had no jurisdiction to entertain 
the oomplaint. The offence nnder section 40 
of the Income Tax Act must be deemed to 
have been committed in the place where tbe 
accused verified the petition, that is, Kofctai- 
patpam aDd the Court having jurisdiction 
over that place only oould try the case. The 
petition was no doubt received by tbe Divi¬ 
sional Officer in Devakottah. But that will not 
give jurisdiction to the Divisional Magistrate 
of Devakottah. That is not a place where 
any consequence of the offence ensued to 
attract the applicability of section 179, 
Criminal Procedure Cole. 

The Public Prosecutor, for the Crown.— 
The lower Court had jurisdiction on the 
applicaii >n of eootion 170, Criminal Procedure 
Code. Some consequent must have ensued 
where the verified petition was received. 

ORDER.—Wo are asked in this revision 
case to interfere with an order passed by 
the First Class Sub Divisional Magistrate 
of Devakottah Division disallowing the 
objection of the petitioner in a criminal 
case. 

The case was instituted on a complaint 
by the income-tax Assistant Tahsildar of 
Devakottah. In that complaint the accused 
was charged under section 177, Indian 
Penal Code, within the meaning of section 4 J 
of the Income Tax Act VII of 19Id. The 
facts set out are that the ascueed verified 
a petition, which he afterwards pressDted 
to the Revenue Divisional Officer under 
section 21 of the Income Tax Act, That 
verification was made at Kottaipatnam in 
the TaDjore Distr.ct, But tbe last sentence 
of the complamt states that the offence was 
committed at the place where the return 
was received by the Revenue Divisional 
Officer, Devakottah, within the lower Court’s 
jurisdiction. 

It must be borne in miod that the 
complaint is statedly of an offenoe, punish¬ 
able under section 177, Indian Penal 
Code, within the meaning of section 40 of 
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*he Income Tax Act, Wears, therefore, 
concerned with the wording of the latter 
section and have to. deal with it as it 
stands, Section 40 of the Income Tax Act 
says that “ if a person makes a statement 
in a verification mentioned in section 17 or 
section 21 (3) which is false, and which 
he either knows or believes to be false or 
does not believe to be true, he shall be 
deemed to have committed the offence 
described in section 177 of the Indian Penal 
Code.” Where then did tbe petitioner 
make the statement in his verification ? 
According to the complaint he made it in 
Devakottah. The lsarned Public Prosecu¬ 
tor, however, has argued that, wi:h reference 
to section 179, Criminal Procedure Code, 
tbe offenoe constituted by the verification 
will be triable, not only where the verifi¬ 
cation was effected, but also where any 
consequence thereof ensued, aud that 
some sort of consequence must be 
held to have ensued, where the verified 
petition was received by the authorities. We 
have not been able to understand from the 
learned Public Prosecutor what is the 
exact consequence, to which be refers. For 
the receipt of the petition would in no 
sence be the consequence of its verification, 
sinse the verification would go no way 
towards putting the petition in transit from 
one pi ice to the other, In Rambilas , In re 
(I) it was held in effect that the con¬ 
sequence contemplated in section 179 
must be an essential part of the offence 
charged. That requirement is not fulfilled 
in the case before us. It has been sug¬ 
gested that an abmrdity wilt be entailed 
by the petitioner’s construction of section 
40, For on that construction aDy person 
who verified a petition would be punishable 
even though no use of the petition were 
made and it never left his possession. We 
think that any such anomaly is sufficiently 
executed by the reference to sections 17 and 
21 (3) io section 40. Taking this view we 
must bold that the charge cau legally bs 
tried only by the Court having jurisdic¬ 
tion over Kottaipatnam, Tanjore District, 
the place where the verification of the 
petition took place, 


(1) 2G Iud. Caa. 186; 38 M, 639; 16 M. L. T, 606} 
(1914) M. W. N, 894; 16 Or. 1. J. 688; 29jM,L..J. 176. 
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Wff, therefore, direct the lower Oonrfc 
to retnrn the complaint to the complainant 
for presentation to the Court having jurisdic¬ 
tion. | 

M. 0. F. 

Petition allotted. 


tight between 8th and 9th Nnvfmher 1921, 
and found Ktvlmda Ram and It others 
present there.. Oo a search beino- made in 
the boose playing cards, some kauris and cash 
aggregating to Rs. 100-2 3 were found and 
all the 12 persons were arrested and sent up 
for trial, accused No. I under section 3 and 

the rett under section 4 of the Gambling 
Act. 


LAHORE HIGH COURT. 

Criminal Re mi on No. 181 op 1922. 

May 16, 1922. 

Present :—Mr, Justice Brasher 
KHILINDA RAM SAOHDE ✓ and others 

—Accused— Prtit neks 
versus 

EMPEROR—Rispondidt. 

Public Gambling Act (III of 1807), ft. 3, 4, 6— 
Keeping gaming house and being found in it—Joint 
trials Search — Procedure — Criminal Procedure Code 
(Act V of >898j, #, 103. 

The joint trial of the keeper of a common gaming 
house and of other persong for being fonnd in the 
house is not illegal [p. 845, col. 2.] 

Bhana Mai ▼. Emperor , 49 Ind. Cas. 779; 6 P. B. 
19 9 Cr.j 2 G Cr. L J. 219; 49 P. L. R. 1919; 9 P. W. 
R. 1919 Cr„ followed. 

A search conducted after the issue of a warrant 
under section ' of the Publio Gambling Aot ia not a 
search under Chapter VII of the rirainal Procedure 
j Code, and section 103 of the Code has, therefore, no 
application to such a search, [p. 846, col, 1.] 

Case reported by the Sessions Judgp, Dera 
Gh6zi Khan, with his No. I04G of 26th 
January 1922. 


PACTS.—The Superintendent of the Dera 
Ghszi Khan Police having received informa¬ 
tion that the bouse of Khilinda Ram, 
accused No. 1 id the case, which is 
situated in the Town of the Dera Ghazi KhaD, 
was need as a common gamirg bonee, 
issued a warrant under section 5 of Act III of 

1S67, 


Under the authority of this warrant the 
Uity Sub-Inspector, accompanied by »ome 

Police force and one Motan Ram, raided the 
houie mentioned in the warrant on the 


GROUNDS.—It would appear that the 
joint trial of the keeper of a common 
gaming house and of other persons for being 
fonnd in such a home, is illegal. 

It seems also that the search was illegal. 
The provisions of section 103, Criminal 
Procedure Code, should be followed in all 
searches as a general provision of law. In 
the present instance only one respectable 
perstn of the vicinity was called to witness 
the search. 

For these reasons I forward this case on 

the Revision Side for orders. 

Accused No. 1 was released on bail of 

Rs. 500 by order of this Court dated 14th 

January 1922. The fi-es imposed upon 

the rest of the accused have all been 
paid 

Lala Hnr Coral , for the Petitioners. 

Babu S. 0. Chatterjt t for t e Goveri ment 
Advocate, for the Respondent, 


- — w jv.ui/.itoj uj ivuumua t\am 

and the o ! her ftcaneed was not illegal. L See 
Bhana Mai v. Emepror (1)]. 

I am of opinion that the provision* of sett-on 
103, Orimiral Procednre Co do not apply to 
a sf f roh c lnoucted under eeo ion 5 of Act ! II 
of 1867. Under senior. 5, Cr rainal . roc.daro 
Code, investigations into ofoi cea under any 
special law are to be made according to the 
provisions of theOrimi D al Procedure Code but 
subject to any enactment for the time being 
in force. Chapter VII of the Code, which 
deals with piocdeses to compel the produc¬ 
tion of documents a D d other moveable prop! 
erjy and for the discovery of persons wrong, 
fully coD6Ded, contains three sections (9 > 
98 and 100) authorising the issue of a 
search warrant a Con t in certain ciroum- 
BtacctF, aLd a fea>ch warrant Uf;cier this 
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charter can only be granted by a Court. 
Section 103 provides that searches under this 
•bapter shall be oondocted in the presence 
of two or more respectable inhabitants of 
the locality, and under section 165, Criminal 
Proiedure Code, this provision applies also to 
searches conducted bv tbe Police. 

Section 5 of Aot III of lfe67 prescribas a 
special procedure which may bs followed 
when a District Magistrate, First Class Magis¬ 
trate, or District SuperinteDdeut of Police 
receives credible information and has reaiou 
to believe that any house, walled enclosure, 
room or place is used as a common gaming 
bouse. The section is to pome extent 
analogous to section 98, Criminal Procedure 
Code, but it authorizes the issue of a warrant 
to enter and search buildings and to take 
possession of certain articles when the cir¬ 
cumstances would not justify the issue of 
suoh a warrant under tbe Criminal Procedure 
Code. Tbe warrant, moreover, may be 
issued by the Dis*rict Superintendent of 
Police as well as by a Magistrate. 

A cearoh conducted after the issue of a 
warrant nnder section 5 of Act III of 1867 
is not, therefore, a search UDder Chapter VII 
of tbe Criminal Procedare Code, and sec¬ 
tion 103, Criminal Procedure Code, can have 
no application. In tbe c*ee of searches 
under the Opiom Ac! the provisions of the 
Crimiral Procedure Code have been express¬ 
ly made applicable by section 16, but Act 
HI of 1867 contains no corresponding sec¬ 
tion. 

1 decline to interfere. The accused, 
Khilinda Ram, must surrender to his bail 
and serve the remainder of his stntence. 

7 K Order accordingly. 


LABORS HIGH COURT. 
Criminal Revision Petition No 1410 of lb21 

February 17, 1922. 

Present: —Mr, Jmtiee Campbell. 
RADHA KISHEN— Cot^viCT- 
PfcTITlONEN 
term 

EMPEROR- Respondent. 

Railxvavs Act (IXof 1890J, ». 120, 121 -Obstructing 


[1M2 

Railway servant—Abuse, whether obstruction — Travell¬ 
ing without ticket—Removal from carriage , 

Travelling without a ticket is not one of the oir- 
camstanoea mentioned in section 120 of the Rail¬ 
ways Aot as justifying the removal of a person 
from a Railway carriage by a Railway servant. 

The complainant, a Station Master, removed the 
accused from a Railway carriage as the latter was 
travelling without a tioket. Accused used abusive 
language towards the Station Master and was con- 
vioted of an offenoe nnder section 121 of the Rail* 
ways Act: 

Held, (l) that abuse or insult did not necessarily 
constitute obstruction or impediment to a Railway 
servant in the discharge of his duties, and that there 
was nothing to show that it had done so in this 
Ca86: 

12 'that, therefore, the accused oould not he con- 
vioted of an offence nnder Beotion 121 of the Rail¬ 
ways Aot. 

Petition, under sections 435 and 439, 
Criminal Procedure C^de, for revision of 
an order of the District Magistrate, Attook at 
Campbellpur, dated the 18th June 1321, 
affirming that of ftbe Magistrate, First Claw, 
Attock at Campbellpur, dated tbe 26th 
January 1921. 

Lala Niamnt Rat, for the Petitioner. 

JUDGMENT.—The facts of this case 
appear to he perfectly dear. Oa tbe 24th 
January 1921 one Radha Kishen and two 
of bis employees got into a train at Camp- 
bellpur station without tickets just as the 
train was about to start. The Station 
Master made them get down and Radba 
Kishen used abusive language towards him. 
Radha Kishan has been convicted of an 
offeree under section 121 of tbe Indian 
Railways Act and sentenced to pay a fine 
of Rq. 25. In the first place, abuse or 
insult does not necessarily constitute ob¬ 
struction or impediment to a Railway servant 
in the discharge of bis duty, and does 
not appear to have done so in this case. 
Secondly, it is doubtful whether the Station 
Mester was legally entitled to remove these 
persons from the train. Travelling without 
a ticket is not one of the oircumstanoes 
mentioned in section 120 of the Act as 
justifyng removal from a Railway by a Rail¬ 
way servant. There is no evidence that 
the persons were travelling without tickets 
with fraudulent intent. 

Tbe conviction does not appear to be 
justified by Ithe evidence, I acoept the 
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petition for revision, set aside the convic¬ 
tion and sentence and acqnit the petitioner, 
The fine, if paid, will be refunded. 

2. K. Petition accepted. 


ALLAHABAD HIGH COURT. 

Criminal Rkvision No. 165 of I9z2, 

May 3, 1922. 

Vretent :—Mr. Justice Lindsey. 

UMA DUTT MIS1R —Applicant 

versus 

EMPEROR— Opposite Partt. 

Criminal Procedure Code (Act V of 1898), ss. 107 
614 —Proceedings under s. 614 initiated within 
period oj bond—Expiry of period under bond no bar to 
prosecution. 

Where proceedings under section 614 of the 
Criminal Procedure Code are initiated within the 
period prescribed in a bond furnished under section 
107 of the Code, the expiry of the period before the 
completion of the case is no legal bar to its pro¬ 
secution under section 614 of the Code. 

Ram Chunder Lalla,ln re, 1 C, L. R. 134, dissented 
from. 

Emperor v. Roja Ram, 26 A. 202; A. W. N. (1903) 
237, distinguished. 

Criminal revision from an order of the 
Distiict Magistrate, Benares. 

Messrs. S'ltaya Chandra Mukeiji and Ear - 
madethwar Prasad Upadhiya , for the Appli- 
cant, 

Mr. R. Malcomson (Assistant Government 
Advosate), for the CrowD. 

JUDGMENT.—The argument put forward 

in support of this applisation has the merit 
of ingenuity but I do not think it ought to be 
allowed to prevail. 

The proceedings which are attasked were 
proceedings onder section 514 of the Code of 
Criminal Procedure. The applicant, Uma 
Dat Miseer, wap, by an order passed on 
the 14th of March 1921, bound over to keep 
the peace for a period of one year. Id or 
about the month of July, certain facts 
transpired which led to its being 
believed that Uma Dat bad been guilty of 
a breach of the conditions of the bond, aDd 
ac a result of this information, proceedings 


were initiated against him nnder section 
514. There can be no doubt that these 
proceedings were taken within the period 
provided by the bond. For one reason or 
another it became necessary to transfer the 
proceedings under section 514 from the Court 
in which they were takeD. It was held by this 
Court that those proceedings conld ODly 
properly be taken in the Court of the District 
Magistrate of Benares and not in the Court 
of the Joint Magistrate who had taken up 
the case under section 514. An order was 
accordingly parsed diresting the District 
Magistrate of Benares to take the proceedings 
od to his own file. Instead of complying 
with this Court's order, the learned Distrist 
Magistrate made over the case to a Subordi¬ 
nate Magistrate, Mr. Gada Husain. Farther 
application was made to this Court wbith 
resulted in the proceedings taken in Mr, 
Gada Husain’s Court being set aside as being 
without jurisdiction and the learned District 
Magistrate was directed to hold an eoquiry de 
novo. 

By the time all this happened, the period 
of one year limited by the bond had 
expired, and it is now contended that 
inasmuch as the period has lapsed, DO 
proceedings under section 514 are possible I 
have been referred to a case in Ram Chunder 
tail a. In re (1), which had already been 
dissented from by a Divisional Bench of the 
Allahabad High Court in Emperor v. Raja 
Ram (2), of the Calf ntta High Court in which 
it was held that where no proceedings under 
section 514 were taken by a Magistrate within 
the period limited by the bond, do action 
could be taken under this section after the 
term of the bond had expired. This, how¬ 
ever, is a different case. There can* be no 
doubt that action was taken within the 
period laid down in the bond and that the 
only reason why the case did not reach the 
stage of completion was that the learned 
District Magistrate had made a mistake in 
transferring the case from his own file to the 
Court of a Subordinate Magistrate. It wag 
this illegality in the procedure of the 
D strict Magistrate which led to all the delay 
As I understand the position, the learned 
District Magistrate is now only carrying on 
the proceedings which were initiated within 


(1) I C. L. R. 134. 

(2) 26 A. 202; A. W. N. 
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the period of one year from the date of the 
bond, namely, the 14th of March 1921. In 
other words, the order of this Court wa9 
to direct the Magistrate to take up the 
ease at the stage where he passed the illegal 
order and to continue the proceedings 
therefrom. I hold that there is no legal 
bar to the prosecution of this case under 
section 514, and 1 dismiss the application 
accordingly. 

H, K. 

Application dismissed. 


LAHORE HIGH COURT.^ 
Criminal Revision Petition No 1614 of 1921. 

February 18, 1922. 

Present :—Mr. Justice Abdul Qaiir, 
MUHAMMAD A LI A 3D OTHERS-- 

Petitioners 

versus 

EMPEROR— Respondent. 

F Public. Gambling Act (III of l fi 67j, *. 13— Public 
place—Blind alley removed from highway. 

A blind alloy approachable by a circuitous lano 
and at a considerable distance from a highway is 
not a “public place” within the moaning of seotion 
13 of the Public Gambling Act. 

Moula v. Emperor, 56 Ind. 1 ’as, 672; 101 P. L. R. 
1 020; 21 Cr. L. J. 612, Badr.ud-din v. Emperor , 57 
Ind. Caa. 931; 21 Cr. L. J, 6-*l, relied upon. 

Petition, UDder section 439, Criminal 
Procedure Code, for revision of an order of the 
Additional District Magistrate, Lahore, dated 
the 9th December 1*2 1, mod'fiyiog that of a 
Bench of the Honorary Magistrates dated 

31 nt October 1921. 

Mr. Q.J. Mackiij, for the Petitioner. 

JUDGMENT.—Tois is a petition for 
revision of the order of the Additional 
District Magistrate, Lahore dated the 9th 
December 1921, upholding the convic¬ 
tions of a naraber of persons for an 
offence under section 13 of the Gambling 
Act, HI of 1867. The Trial Court found 
that the four petitioners and their CDmpanions 
had boon surprised by the Police while they 
were (rambling in a public place and that 
oarde and dice, etc., were found on the spot 
and home money was recovered from each 
of the ra«i. The petitioners were sentenced 
f,o one month’s rigorous imprisonment each 


as they had be in previously conv^c’ed of 
gambling and the rest to 15 days’ rigorous 
impiis^nment each. 

On aopeal the sentences of tbs four men 
were reduied to 15 days’ rigorous imprison¬ 
ment eaoh and the remaining six men wera 
given a sentence of a fine of Rs. 10 each 
icstead of the sentence of imprisonment 
awarded by the Trial Court and were ordered 
to nndergo 10 days’ rigorous imprisonment 
in default cf payment of fine. 

Mr. Mackay, who appears for the peti¬ 
tioners in this Court, had raised various 
questions in his grounds for revision 
rfiating to the findings of the Courts below 
but he has now rightly confined his case 
to a point of law. He contends that the 
place where the petitioners were found 
gambling is not a “public place” and that, 
therefore, the petitioners should not have 
been convicted of gambling in a public place. 
Reference to a plan of the spot shows that 
the placs in questiou is removed a consider¬ 
able distance from the Napier Road and 
in order to get to it one has to pass through 
a circuitous lane before one gets to a blind 
alley where the petitioners were seen sitting. 
Reference is made to two decisions of this 
Court, where a public place, for the 
purposes nf section 13 of the Gambling 
Ao f , is defined. In Moula v. Emperor (i) 
[Criminal Reference No. 615 of ly20 pub¬ 
lished rr b6 ^ Ind. Oas. 672) it is laid 
down that where the accused were 
found gambling at a place near a public 
Rtreet and exposed to public view but 
which was not part of the public street 
they could not be convicted of gambling in 
a public. ” The same view was exnrrs^ed in 
OriminHl R-vicioo No. 793 of 1920 [Badr ud • 
din v. Emperor (2)] where certain persona 
were foand gambling ' near the water tank 
within the premises of Railway Station” and 
it was held that the place was not a public. 
pi ice under section 13 of the Gambling 
Act, I think the present case is parallel to 
the above mentioned cases and the deci¬ 
sions referred to abive mist be followed. 

I accept this revision, and, setting aside 
the convictions of the petitioners, acquit 
them. 

Z. k. Revision accepted, 

fl) 66 Ind. Cas. 672; 101 P, L. R.j 1920; 21 Cr. h, 
J. 612, 

(21 67 Ind. Cas. 931; 21|nr. L, J, 691, 
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LAHORE) HTGH COURT, 

FULL 

Miscillameous Civil Appial No. 89 

op 1919. 

March 22, 1922. 

Freient Sir Sbadi Lai, Kt., Chief Jaatiae, 
Mr. Justice Abdul Raoof and 
Mr. Justice Martinean. 

Mutammat UMRI—Djfcndiht— App«llamt 

versus 

SHAH MOHAMMAD —Plaimtuf — 

RESPONDENT. 

Civil Procedure Code (Act V of 1908J, 0. XLl, r. 
23, 0. XLlll, r. 1 (4 1 — Remand, order of — Appeal, 
when lies - Appeal, second, when competent—Punjab 
Courts Act (VI oj 1918J, s*. 41, 42. 

An appeal from an order of an Appellate Court 
remanding a case under 0. Xbl,r. 23, Civil Pro. 
cednre Code, lies in all cages except those in which 
absolutely no right of second appeal against an 
appellate decree is given in the body of the Code or 
by any other law. [p. 853, col. 1.] 

Faiz Ahmad v. Badar Din, 11 Ind. Cas. 315; 50 P. It. 
1911-137 P. W. R. 1911; 210 P. L. R. 1911, over, 
ruled. 


8awan Singh v. Mothu, 23 Ind. Cas. 817; S5 P. R, 
1914* 152 P. VV. R. 1914: 120 P. W. R. 1914, discussed. 

Fati v. Gaddi, 20 Ind. Cas. 788; 158 P. W. R.1913; 
279 P. L. R. 19*3, approved. 

In order to determine whether an order of remand 
is appealable or not, the test is, suppose, the Court 
instead of making an order of remand passed a 
decree on the strength of the adjudication con- 
fitituting the order of remand, would there be a 
second appeal from that decree ? If a second appeal 
would lie from the decree, then the order ot remand 
is appealable, otherwise not. [p. 851, col. 1.] 

Per Martineau, J —The competency of a second 
appeal is not dependent on tho question whether 
the decision of the lower Appellate Court is based 
on a finding of fact or on a finding of law, for oven 
when the decision is based on a finding of fact a 
second appeal will lie on one of tho grounds men¬ 
tioned in section 41 (1) (6 and c* of the Punjab 
Courts Act. Whether or not a second appeal lies 
depends on the nature and value of tho suic, a 
second appeal being barred by section 42 v2) only 
in a suit of tho nature cognizable by a Court of 
Small Causes where the amount or value of tho 
subject-matter of tho suit does not oxcood Hs 500. 
Section 42 *1) merely restricts the grounds on which 
a second appeal can bo entertained to those men¬ 
tioned in section 41. [p. 854, col. 2.J 

Miscellaneous second appeal from an order 
of the District Judge, Lyallpur, dated the 
20bh December 1918, reversing that of the 
Munaif, First Class, Lyallpur, dated the 10th 
1918, 

51 


ORDER OF REFERENCE TO A FULL 

BENOH. 

Martiheau AMD Abdul Raoof, JJ .—(May 
21, 1921.)—Shah Muhammad obtained a 
deoree for restitution of conjugal rights against 
his wife, Mutammat Umri. In the execu¬ 
tion proceedings the latter pleaded that she 
had become a Christian, and that, therefore, in 
accordance with the Mahammadan Law, the 
marriage with the decree*holder was dissolved 
and the deoree eculd not be executed. After 
taking evidence the Muncif found that the 
judgmont.debtor had embraced Christianity, 
and dismissed the application for execution. 
On appeal by the decree-holder the District 
Judg?, being of opinion that the enquiry 
made by the Executing Court was not 
suffiiiently fall, set aside the order and 
remanded the cise under 0. XLT, r. 
23, Civil Procedure Code, for decision on 
the merits, observing that what had to be 
decided was whether Musammai Umri had 
embraced Christianity, or whether her 
conversion was a fraudulent and colourable 
one. Musammat Umri has appealed to this 
Court from the order of remand. 

Mr. Oartel, ou behalf of the respondent, 
takes the preliminary objection that the 
appeil does not lie, relying on Fa it Ahnvl v. 
Badar Din (1). 

0. XLII1, r. 1 (u), Civil Procidura 
Code, allows an appeil from an order under 
0. XLI, r. 23, remanding a eass where 
an appeal would lie from the decree 
of the Appellate Court. The question in 
what cases an appeil lies from such a decree 
is to be determined by the provisions of the 
Punjab Courts Act. 

The ruling Fait Ahmad v. Badar Din 
(l) has csasel to have any applioafcion, as 
that case was decided when the old Punjab 
Courts Act XVIII of 18S4, as amended by 
Act XXV of 1899, was ia force, and the 
law osnbained ia those Acfc3 oa the sabjeefc 
of appeal? from Appellate decraaa was entirely 
changed by the enactment of Puajab Act I of 
1912. 

After the passing of Aot I of 1912, 
which contains the same provisions as the 
later Act III of 1914 in regard to appeals 
from appellate desress it was hold in 

(1) 11 Ind. Cas. 315; 50 P. R. 1911; 137 P. W. R 
Dili 210 r. L, U. 1911. 
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Sawan Singh v. Mothu (2) that there could 
be do appeal from a Divisional Judge's 
order of remand under 0. XLT, r. 23 
Civil Procedure Code, if fchafc order was 
based on a finding of fast only, hut that 
an appeal was competent if the preliminary 
point on which the decision of the First 
Court was reversed involved a question of 
law, which would allow of a second 
appeal if the order appealed from were a 
decree. 

With all deference, we venture to doubt 
the correctness of this deiisioD, and we 
think that the error consists in confnsiog 
the question whether an appeal lies from 
an appellate decree with the question as to 
the grounds on which an appeal will lie. 
The competency of a second appeal is not 
dependent on the question whether the 
decision of the lower Appellate Court 
is based on a finding of fact or on a 
findirg of law, for even when the decision 
is baaed on a finding of Iz .ct a second 
appeal will lie on one o* the grounds 
mentioned in section 41 0) i.*0 and (c) of the 
PaD.jab Courts Act. A second appeal is 
prohibited by that Act only in a case of the 
nature mentioned in section 4 2 (2), vie , a suit 
of the nature cognizable by a Court of 
Small Causes, when the amount or value 
of the subject-matter of the suit does not 
exceed Rs. 500. Section 42 (1) does not 
bar a second appeal in other cases, but 
only restricts the grounds of the appeal, 
providing that no second appeal shall lie 
except on the ground mentioned io section 41. 

Further, the rule laid down in Savam 
Singh v. Mothu (2) does not provide for a 
oase like the present in which the Appellate 
Court has passed an order of remand 
without having reversed the decision 
of the First Court on a preliminary point. 

The words “ where an appeal would lie 
from the deaiee of the Appellate Court, 15 
which are contained in 0. XLII1, r, 1 
(w) of the Civil Procedure Code of 1908, 
did not find a place in the corresponding 
section, vit. t section 588 (28) of the old 
Code, and it was held in a series of cases, 
vie., Collector of Bijnor v. Jafar Alx Khan (3), 
Mahadev Narsing v. Ragho Keshav (4), Kirte 

(2) 23 Iud. Cas, 817; 85 P. H.f 1914; 1(32 P. L. R. 
1914; 120 P. VV. It. 1914, 

(3) 3 A. 18; 2 Iud. Dec. (n. s.) 4. 

(4) 7 B. 292, 4 lad. Dec. (n. a.) 197, 


Mohaldir v. Ramjan Mohaldar (5), Qhinna* 
tambi Qoundsn v. Ohinnana Oounien (6) 
and Aganih Mahto v. Khajih Aliulhh (7), 
that section 588 (2b), Civil Procedure Code, 
(orrasponding to smtion 42 (2) of the 
present Punjab Courts Act) was not 
controlled by section 586 and that an order 
of remand passed oo an appeal from a 
decree in a suit of the nature described in 
section 586 was, therefore, appealable. It 
seems probable that it was simply for the 
purpose of excluding an appeal from an 
order of remand in cases of that description 
that the words '* where an appeal would lie 
from the decree of the Appellate Court ” 
were added in 0. XLIEi, r. 1 (u) of the Civil 
Procedure Code of 1908. 

The view, therefore, which we are inclined 
to take is, that every order of remand passed 
under 0. XLI, r. 23, Civil Procodure Code, 
is appealable except when it is made iu appeal 
io a suit of the nature mentioned in siction 42 
(2) of the Punjab Courts Aofc, or iu any 
other case iu which ao appeal from the 
appellate decree would not b3 allowed by 
law. As a different viaw has been taken iu 
Satcan 8't‘«p T * v. Mcthu (2) we think that the 
point 6hoald be determined by a Full Bench. 

We accordingly refer the following ques¬ 
tion to a Full Bench ;— 

When doss an appeal lie from an order 
of an Appellate Court remanding a oase 
under 0. XLI, r. 23 Civil Procedure Code, 


Dr. Nand Lul , for the Appellant. 

Mesfrs, Oerlel and D. 0, Ralli, for the 
Respondent. 

ORDER OF THE FULL BENCH. 

Abdul Raoof, J. (February 2>, 19*2).— This 
is a reference to a Full Bench which has been 
made under the following circumstances : — 

Shah Muhammad, respondent, came into 
Court on the allegation that Musammat 
Umri was his wife and claimed restitution 
of conjagal rights. Khan Muhammad Sher 
Nawab Khan, Muneif of Lyallpur, held 
that Musammat Umri had embraced Chris* 
tainity and under the Muhammadan Law 
the marriage had been dissolved. The 
prayer for restitution of conjagal .rights 
accordingly was disallowed. 

(6) 10 C. 623; 6 IShomo L. R.;io9; 6 Iud. Deo. 
(n. b.) 350. 

(6) 19 M. 391; 6 Ind. Dec. ( n. b.) 978, 

(7) 11 0. W.N. 862. 
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Shah Muhammad appealed to fche Court 
of the District Judge and urged that the 
alleged conversion was colourable and not 
genuine. The learned District Judge accept* 
ed the appeal and, holding that the real 
issue had not been tried by the First Court, 
remanded the case for re-trial under 0. XLI, 
r. 2d, Oivil Procedure Code, suggesting the 
following points to be decided in the 
•ase:— 

(1) Has Musammat Umri embraced Chris¬ 
tianity and has her marriage with the 
appellant-, therefore, become dissolved F and 

(2) Is her •onversion a fraudulent and 
a tolourable one and, therefore, she is still 
the wife of the appellant P 

Against this order of remand an appeal 
was preferred to this Oonrt and registered 
as Oivil Miscellaneous Appeal No. 89 of 
1919. When the appeal came np for hear¬ 
ing before a Single Judge a prelimioary 
objection was taken to its oompeiency on 
the basis of the ruling in Fait Ahmad 
v. Badar Din (l). Owing to the importance 
of the question raised the appeal was referred 
to a Division Bench for deiisioc. Before 
the Division Bench the question wa 9 discussed 
at some length and reliance was placed 
on the ruling iu Sawan Singh v. Mothu 
C2), in addition to the one already referred 
to. The Division Bench in its turn thought 
that the question raised was of sufficient 
importance to be referred to a Full Bench 
for decision. Accordingly the following 
question was referred and has come up for 
decision before us : — 

When does an appeal lie from an order 
of an Appellate Court remanding a case under 
0. XU, r. 23, Civil Procedure Code P 

The terms of the reference are somewhat 
wide in their scope but the argument 
addressed to us requires an answer to a 
much narrower question. The argument put 
forward by Mr. Oertel, Counsel for the 
respondent, in support of the prelimioary 
objection is as follows: — 

(l) That under 0. XLlIf, r. 1, 
•lause (u) an appeal from an order under 
*• 0. XLI, remanding a case would 

lie only where an appeal would lie from 
the decree of the Appellate Court; 

fc bat as provided in section 101 of 
the Code no seoond appeal shall lie except 
on the grounds mentioned in section 100, 

Uivil Procedure Oodoj 


(3) that under] section 100 an appsa7 
•an lie to the High Court on any of the 
following grounds only 

(a) the decision being contrary to law 
or to some usage having the force of law; 

( b ) the decision having failed to determine 
some material issue of law or usage having 
the force of law ; 

(c) a substantial error or defect in the 
procedure provided by this Code or by any 
other law for the time being in force, which 
may possibly have produced error or defect 
in the decision of the case upon the merits ; 

(4) that no second appeal would lie 
on findings of fact; 

^5) that it ig impossible to say whether 
the decree which might have been passed 
by the District Judge, had he not remanded 
the case, would have been open to objection 
on any of fche grounds mentioned in section 
100, and that it was quite possible that 
the deais'jii of the Appellate Court might 
have been based on findings of fait; 

(6) That applying in this case fche rule 
laid down in Fait Ahmad v. Badar 
Din (1) and Sawan Singh v. Mothu 
(2), fche present appeal from the order of 
remand does not lie under 0. XLIEI, r. 1 
clause ( u ). * * 

The decision in Sawan Singh v, Mothu 
(2) does not support the contention of 
the learned Counsel. So far as I am able 
to understand the judgments of the two 
learned Judges of the Division Bench, 
they held that orders of remand oau be 
appealed against on exaofcly the same ground 
on which the appellate decree cm be 
oballeDgsd in eecond appeal. Mr, Jnstice 
Chevis observed that: “I believe it is intended 
to put such orders on exactly the same 
footing as appellate decrees, and to make 
them appealable on precisely the sama 
grounds.” Mr. Justice Shah Din made the 
following pertinent remark on the subienh 
at page 306 * of the report: — 

Suppose the decision of the First Court 
was one dismissing the suit on the ground 
that it was barred by limitation (assuming 
that the question of limitation decided 
was a pure question of law) or on the ground 
that fche matter in dispute was re, iudicata 
between the parties, and suppose that on 
appeal the Divisional Judge were to hold 
that the suit was n ot barred by th« law 
*Page of P. R. 1914.-[£j; --- aW 
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of limitation or by the rale of ret judicat i 
and were to remand the oase for a fresh 
decision on the merits, uader 0. XLIII, 
r. 1 (tt), Civil Procedure Code, an appeal 
would, in my opinion, lie to this Court 
from the order of remand, inasmuch as 
an appeal would lie if the order of remand, 
which involved the decision of questions 
of law, were treated as a decree finally 
disposing of the suit ; although after the 
remand the First Court might dispose of 
the suit only on facts, in which ease, on an 
appeal being preferred to it, the 
Appellate Court would also have to record 
findings of faot only and dispose of the 
appeal on that basis. From the 'final 
decree’ of the Appellate Court, ba<ed as it 
would be only on findings of fait there 
would be no appeal to this Court ; and yet 
in the view that I taka of r. 1 \u) 

of 0. XLIII, Civil Procedure Code, an 
appeal would lie to this Court from the 
Appellate Court’s order of remand because 
the preliminary point involved questions 
of law and the deoision on it would be 
open to Beiond appeal if the order appealed 
from were a deoree and not a mere 
order.” 

The decision in Faiz Ahmad v. Badir 
Bin (l) appears to be in ooDflict with 
this opinion. In this case the Court of 
first instame had dismissed the suit holding 
it to be barred by time, and the learned 
Divisional Judge on appeal had held that 
the suit was within time and had remanded 
itnnder 0. XL1, r. 23, Civil Procedure 
Code. The learned Judges of the Chief 
Court held, “that aB it was impossible to 
say whether the decree whiih might have 
been pa996d by the Divisional Judge, had 
he not remanded the tase, would have 
varied or reversed otherwise than as to 
costs the desree of the Court below and 
whether a farther appeal would lie or not 
from the Divisional Judge’s decree no appeal 
lay under 0. XLIII, r. 1 (u) of the 
Civil Procedure Code, against the orders 
of remand.” If the question of limi* 
tation decided by the Divisional Jadge 
was a question of law an appeal from 
the order of remand in the iase was 
•ompetent according to the ruling of the 
learned Judges in Sawan Singh] v. Mothu 
( 2 ). 


In my opinion this rule was, correctly 
laid down and the deoision in Faiz Ahmad 
v. Badar Bin (1) sannot ba acsepted as 
laying down the sorrest law. It must, 
however, be observed that Mr, Justice 
Shah Dio, while tonsidering slausa («) of 
r. 1, 0. XLIII, never intended to lay down 
a general rule governing all oases, as is 
manifest from the following remark in his 
judgment ? 

“The right construction of the words 
‘where an appeal would lie from the deiree 
of the Appellate Court’ as used in slauie 
(k) of r. 1 of the Order under consideration 
appears to me to be a matter of some 
difficulty, and it is not easy to lay down 
a rule whioh would govern all someivable 
oases falling within the purview of the clause 
in question.” Upon almost all the points 
in the case there was a general agreement 
between the two learned Judges who deoided 
the oaee reported as Sawan Singh v. Mothu 
(2). The only difference of opinion was 
on the qaestion whether an appeal from 
an order of remand dealing with a question 
of costom would lie at all. Mr. Justice 
Chevis being of opinion that as an appeal 
lay from the appellate decree on a lertifioate 
so an appeal would lie from an order of 
remand if a certificate were produied, Mr, 
Jnstice Shah Din, on the other hand, was 
of opinion that as section 40 (3) of the 
Punjab Courts Aot did not in terms apply 
to such an appeal the party aggrieved by 
the order of remand could Dot claim the 
right under the said section to apply to the 
Appellate Court for a certificate on a point 
of custom involved in the preliminary point, 
and as the Appellate Court had not, by neces¬ 
sary implication, the power to grant a certi¬ 
ficate to such an applicant, it would be per¬ 
fectly within its right in declining to adjudi¬ 
cate upon the application submitted to it. 
From this circumstance he came to the con¬ 
clusion that no appeal lay to the Chief Court 
from the Divisional Judge’s order of remand, 
because it could not bs found definitely 
that an appeal would lie from the decree 
of the Divisional Judge. Speaking for 
myself, this was too narrow a view to 
take. The object of the Legislature, by 
enacting subjection (3) of section 41 of 
the Punjab Courts Act, was to make an 
exception j in matters of second appeal 
regarding a question, of custom or usago 
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of sufficient importance, and to alio* an 
appeal on evidence aho. To hold that 
Ihe right of questioning a decision on 
•netom exists in appeals from desrees and 
does not exist in appeals from orders of 
remand would create an anomaly. Aa 
rightly held by both the learned Judges, 
it was intended by the Legislature to pat 
orders of remand on ezaotly the same 
footing as appellate decrees and to make 
them appealable on precisely the same 
grounds. If a mistake in deciding the 
question of sustom san be sorrected in an 
appeal from an appellate decree it i 9 
reasonable to hold that it can and ought 

to ba oorrested in an appeal from an order 
of remand also. 

Exactly the same question whith is 
urged in the present case was raised in 
Aafi v. Qaddi (8) and my learned 
brother Mr. Jnstise Ssott Smith was 
asked to extend the principle enun¬ 
ciated in Jfait Ahmad v. Badar Din 
U) to the case before him, but he refused 
to do so, for the reasons stated in his 
judgment. I entirely agree in the interpre- 
tafcion put by my learned brother on clause 

' r * ^ ^^1, Civil Procedure Code. 

My answer to the question put in the 
reference to the Pull Bench is that an 
appeal from an order of an Appellate Court 
remanding a case under 0. XLI, r. 
23, does lie in all cases exospt those in 
which absolutely no right of second appeal 
against the appellate decree is given in the 
body of the Code or by any other Jaw. 

HAoi Lal, C. J.—The fasts relevant to 
a question submitted for consideration 

a?/!* 0Dt in judgment of Mr. Justice 
Abdul Raoof, and I agree with him in 
holding that the preliminary objection that 
?° appeal lies from the order of remand 
19 wholly untenable and most be overruled. 

consider that the Lsgislature by 
the words where an appeal would lie from 
the decree of the Appellate Court” in clause 
(«) of 0. XLIIl, r . >, Civil Procedure 
, e * intended to make it dear that the 
aw oes not allow an appeal from every 
order of remand under r. 23 of O. 

• but that the o*d°r of remand is 
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appaalabld only in those sases in which 
there would be a second appeal from the 
decree which the Appellate Court would have 
passed, if, instead of reminding the case 
for re decision, it had decided the whole 
case itself. 

It will be observed th*t section 588 (28) 
of the Code of Civil Procedure. 1882, gave 
a right of appeal from every order of 
remand irrespective of the nature and 
value of the suit in wtioh the order was 
made, and it was consequently held that 
an order remanding a suit of the nature 
cognisable by a Court of Small Causes was 
appealable, even though the amount or valne 
of the subject-mat ter of the suit did not 
exceed Rs. 500. While section 536 of the 
old Code (corresponding to section 102 of 
the present Code) expressly enacted that 
no second appeal lay from an appallate 
decree passed in a suit of small cause 
nature not exceeding Rg. 500 in value, there 
was no euoh restriction on the right of 
appeal from an order of remand. It was 
obviously anomalous that an adjudication, 
e. a decision on a question of limitation* 
which was not appealable if it formed 

_ A C v - , — _ open to appeal 

to the High Court if it was incorporated 

in an order of remand. Indeed, it was 
held in some cases that a person appealing 
from an order of remand was not confined 
to the grounds enumerated in section 584 
(section 100 of the present Code) on which 
a second appeal could be entertained, but 
could impeach the order of remand ’even 
on a question of fact. 

To remove the anomaly pointed out 
above, the Legislature has now restricted 
the right of appeal from an order of 
remand by providing in O. XLIII 
r. 1 (w) of the Code of Civil Procedure 
1*08 that an appeal lies only i Q oases 
iq which, an appeal would lie from the 
decree of the Appellate Court.” It Beemi 
to me that the framers of the Code 
intended to place the right of appeal from 
an order of remand on the same footing 

as the right of appeal from an appellate 
decree. 

I cannot accept the argument arced on 
behalf of the reipondent that no appea i 
from an order of remand i 8 allowed anlee. 

it can be predicted with certainty that 
the appellate de.ree, which may nltimately 
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le passed in the case, would be open to 

ere of tbe objections enumerated insertion 
100 and wonld not be aoneluded by ft 
finding of fact. If this contention were 
allowed, 1 aannot imagine ft single cate 
in wbiah there would be an appeal from 
an order of remand because it is possible 
to conferd in every ease that the decree 
of tbe Appellate Court might proceed 
solely cn a finding of fact and might not 
involve any of tbe questions mentioned in 
section 100 of tbe Code. In that case 
there could never be an appeal from an 
order made order r. 23 of 0. XLT, 
and clause («) of O. XLIIT, r. 1, 

would be wholly meaningless. 

I cannot give effect to a aontention which 
wonld lead to such a manifeit absurdity, 
and I have no hesitation in boldirg that 
the interpretation which tbe learned Counsel 
for the respondent seeks to place upon the 
words quoted above, is wholly wrong. The 
object of tbe Legislator clearly was to 
assimilate the right of appeal from an 
order of remand to the right of appeal 
from an appellate decree by imposing upon 
the former right the came restrictions as 
are applicable to tbe right of second appeal. 

In order to determine whether an order 
of remand is appealable or not the test, 
in my opinion, is this:—Suppose, the Court 
instead of making an order of remand 
ratred a decree on the strength ci the 
ad indication constituting the order of remand, 
would there be ft second appeal from that 
decree? If a second appeal would lie from 
the decree, then the order of remand is 

appealable otherwise not. This is my answer 
to the question referred to the Foil Bench. 
The case must now go back to the Divieiocal 

^MABTiSEiU, J.—I soncur with the learned 
Chief Justice and have only to add a few 
temaiks with regard to the role laid down 
in Saxton Singh v. Mothu (2). with which I 
am unable to agree. It was there held 

tlat there could be no appeal from an order 

of remand under 0. XLI, r. A6 t 
Civil Procedure Code, if the order was 
baeed cn a finding of fact only, but that 
an appeal was oompetent if the preliminary 
point cn which the decision of the first 
Court was reversed involved a question of 
lew which wonld allow of a second appeal 
if the erder appealed from were a decree. 


(1939 

As pointed out in the order of reference 
to a Full Bench tbe error in that decision 
consisted in confusing tbe question whether 
an appeal lies from an appellate decree 
with tbe qeuBtiou as to the grounds on 
which an appeal will lie. The competency 
of a second appeal is not dependent on 
tbe question whether the deoision of the 
lower Appellate Court is based on a finding 
of fact or on a finding of law, for even 
when tbe decision is based on a finding 
of fact ft second appeal will lie on one of 
the grounds mentioned in section 41 (1) 
(b) and (c) of the Punjab OourtB Act. 
Whether or not a second appeal lies depends 
on tbe nature aDd value of the suit, a 
second appeal being barred by section 42 
(2) only in a suit of the nature cognisable 
by a Court of Small Causes where tbe 
amount or value of the subject-matter of 
tbe suit does Dot exceed Rs. 500. Section 
42 (1) merely restricts tbe grounds on 

which a second appeal san be entertained 
to those mentioned in section 41. 


z, K. 


Cate tent baok, 


ALLAHABAD HIGH COURT. 
Lettish Patent Appeal No. 34 op 1921. 

May 25, 1922. 

Pretent Sir Grim wood Mears, Kt., Chief 
Justice, and Mr, Justice Ryves. 
MAZHAR ALI KHAN—Dbobei-Holdib 

—Appellant 

tertut 

MABFOZ HASAN— Judgment-Debtor— 

Rchpondent. 

Pensions Act (XX III of 187 0, s. 7— Pension, attach* 
merit of—Pacts showing attachability be set out. 

Ordinarily a pension is not attachable for sale. 
Where a decree-holder wishes to attaoh and sell ft 
pension, and his case is that the pension belongs to that 
olass which is referred to in section 7 of Act XXIII 
of 1871, it is his duty to set out the facts and prove 
his case by appropriate proof. 

Letters Patent Appeal against tbe judgment 
of Mr. Justice Walsh, reported as 6 1 Ind. Cal. 
273, reversing a decree of tbe Additional 
Subordinate Judge, Moradabad, dated 30th 
March 1920. 
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Mr. Mohan Lai Sandal, for the Appellant. 

Mr, Raza Ali, for the Respondent, 

JUDGMENT.—As we are ia agreement 
with the findings of faot and the 
proposition of law enunoiafced by Mr. 
Jastiee Walsh*, we aan dismiss this appeal 
with very few words. The desree holder 
wished to attaeh and sell a pension. It 
was hi? duty, if his ease was that the 
pension belonged to that class whieh are 
referred to in pestion 7 of Act XX111 of 1871 
to set ont the fasts and to prove his 
ease. He did not do so. No body, even 
to day, knows whether the pension was 
granted prior to the Ast of 18/1 or snb- 
seqneDt to it, Nevertheless, it has been 
argued here very strenuously that the 
exesutioDs-sreditor did all that was notes- 
sary and that he is entitled to attaeh and 
Bell the pension. He has not proved 
any right to attaeh and sell the pension. 
There is no reason to infer that it was 
granted before 1871 nor is there any reason 
to infer that it was granted after 1871, 
The matter is entirely open. A pension 
ordinarily is not attachable for sale. If 
the decree-holder wanted to bring this 
within the exception and show that this 
individual pension happened to be attachable 
for sale, he should have done so by 
appropriate proof. This appeal, therefore, 
fails and is dismissed with costs and fees 
on the higher scale. 

w. c. a. " Apreal dismissed, 

~ *See 62 Ind. Caa. 273—[Ed/] 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 107 op 19i2. 

August 31, 1922. 

Present: — Mr. Hallifax, A. J. 0. 

GANPATI TELl—D afekdant No. 1— 

Appellant 

versus 

DAJI and others—Plautipks and 

Deiemdanti (Vos. 2 to 4—Respondents. 

C. P. Tenancy Act (I of 1920J— Lessee of pro- 
prietary interest in village—Right to obtain and 
execute decree for arrears of rent —Eiectment of 
tenant—Tenancy right, extinction of. 

A person other than the landlord, for instance, e, 
holder of the proprietary interest at the moment, is 
entitled to obtain and execute a decree for arrears of 
rent but he cannot exeoute it by the special process 


ted 

of ejecting the tenant, ai nobody bnt the landlord 
can eject a tenant for arrears of rent. 

Ejectment of a tenant merely extinguishes the 
tenancy right, it does not transfer it to the ejector. 

Appeal against the decision of the District 
Judge, Nagpur, dated the 9bh December 

1921, in Civil Appeal No. 118 of 1921. 

Messrs. A. V. Khare and A. f. Zinearde, for 
the ApDellant. 

JUDGMENT.—Mr. A. V. Khare and Mr. 
Zinzarde have appeared for the appellant. 
It is olear beyond all question that nobody 
bnt the landlord can eject a tenant for 
arrears of rent. If that were not dear 
from the words of the Tenancy Act, a 
consideration of the futility of such an 
ejeotment would make it so. The landlord 
could give the tenant so ejected a fresh 
lease the moment after his ejectment or 
could hold the land himself or give it to 
a third party, bnt the benefit obtained by 
the decree-holder and the extent to which 
he had executed his deoree would be limited 
to the satisfaction of having flung out the 
tenant, perhaps momentarily. There is no 
reason why a person other than the land* 
lord, that ic, ths holder of the proprietary 
interest at the moment, shonld not obtain 
and execute a decree for arrears of rent, 
but be cannot execute it by the special 
process of ejeoting the tenant, if only 
because that prooess would be meaningless 
and no more than an empty formality. 
It is urged that the appellant here has a 
right after ejecting the tenant to fill the 
vacuum caused by the destruction of the 
tenancy right himself, because it is a lease; 
it is admitted that he would have no such 
right if he had sold the village instead of 
leasing it. In this respect there is no 
difference whatever between a lease and a 
sale. Confusion of thought arises out of 
regarding the tenancy right as something 
carved out of the proprietary right which 
leaves a vacuum when it is destroyed. It 
is a right superimposed on the proprietorship, 
an encumbrance differing only in details 
from a possessory mortgage, and when it 
is destroyed it leaves the proprietary right 
unencnmbered in the hands of the owner. 
Ejeotment of a tenant merely extinguishes 
the tenancy right; it does not transfer it 
to the ejector. The appeal is dismissed 
without notice to tbe respondents. 

o. h. d. & n. k. Appeal dismissed , 
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PARTHA8ABATBI NAlDD v. MUKUNDAMMAL. 

i MADRAS HIGH COURT. 

Orioihal Side Appeal No. 90 op 1921. 

1 July 26.1922. 

TrtsenU— Sir Walter Sohwabe, 

Kt.. Chief Justioe, and Mr. Justiee 

Wallace. 

K. M.PARTHASARATHI NAIDU akd 

< OTBIR8—PLlINTlFPS—ApPSLLANlS 

versut 

P. MUKUNDAMMAL—Dim daht 

RK8P0NDEKT. 

. Document , interpretation 0 /— ill—Power to sell, 
whether includes potver to mortgage . 

' "Where by a Will power is given to sell property to 
pay off debts, that power includes the power to 
mortage, unless there be some reason to be gathered 
fromtiie Will itself why it should be excluded. 

Haldenby v. 8pofforth, (1??9) l Beav. 390; 48 E, 
R 991; 8 L. .1. (n. ».) ^h. 238; 3 Jur. 241; 49 B. R, 
390, Ivy v. Gilbert, (1722) 2 P. Wms. 13; Prec Ch. 
683* 2 Eq. Cas. Abr# 044; 24 E. R* 622, affirmed on 
Appeal (1723); 6 Bro. P. C.68; 2 E . R. 937, Puma 
Chandra Bakshi v. Nobin Chandra Qangopadhya , 8 C, 
W. N. 862, relied on. 

Appeal from the judgment and decree 
of Mr. Justice Coutts-Trotter, daled 2nd 
August 1921 and passed in the exereiee of 
the Ordinary Original Civil Juriedietion 
of the High Court in Civil Suit No. 2/3 of 

1920. 

Mr. 2. L . Venkctramur, for the Appellants. 
Mr. T. Eiliraja Mudaliar, for the Respond- 

BD ' JUDGMENT. 

SobttaBK, 0. J.-In this .ate ihe 
mortgagees brought a init to eofor.e the 
mortgage. The mortgage was exeonted by 
“ exeentor order a Will. That Will 
gavo the exe.ntor exprefS power to sell BDy 
part of the estate, moveable or immoveable, 
as the exe.ntor might wi.h for purposes of 
paying off debts. It was .ontended before 
the learned .udge that, this power bemg 
an express power of tale, he had ro power 
to mortgage. The learned Judge with 
regret oame to the .onclrs-on thatthat was 
the proper •cn6truction of the Will and 
that he was bound by Haldenby v. Spcfforth 
(1) and Indian cases followirg that case 
so to bold. On a careful examination cf 
that tase, bo far fiom being authority in 

( 1 ) 0889) 1 Beav. 390; 48 E. R. 991; 8 L, J, 
( W , (,) Ch. 288; 3 Jur. 241; 49 R. R. 890. 


favour of the proposition that the executor 
with power of sale eannot mortgage, it is 
in my judgment, direct authority for the 
proportion that he tan, except in eases 
sueh as the ease where a prohibition againBt 
mortgage ian be inferred. The Master of 
the Rolls, Lord LoDgdale referring^ to a 
ease of Ity v. Gilbert (2) said thus: — Lord 
Maicle96eld also observed that the Court 
had decreed, that. the trusts deelared 
eoneerniDg the term, empowered the trustees 
to sell the premises, and a power to sell, 
implied a power to mortgage whieh was 
a eonditioDal sale, This I eoneieve to 
mean, that where it is intended to preserve 
the estate, there, under a direction for 
eale, a mortgage will sufficiently answer 
the purpose.” The facts of Haldenby V. 
Spofforth (1) were that the direction there 
was not to preserve the estate but to convert 
the whole estate into money. 

Turning to the authorities in this country 
it is suffieienfc to quote Puma Ohandra Bahthi 
v. bobin Chandra Qangopadhya (3) which 
is a direct authority for the proposition 
that where by a Will power i§ given to 
sell the property to pay off debts that power 
includes the power to mortgage. By seetion 
90 of the Probate aod Administration Aet, 
)S£I, the power of an exeeutor to dispose 
of immoveable property is inbjeok to any 
restrietioDB which may be imposed by the 
Will. But, in my judgment, the power of 
eale is not a restriction imposed by tbe 
Will and the power of mortgage, so far 
from being inconsistent with it, is, as pointed 
out in tbe English ease, included in it 
unless there be Borne reason to be gathered 
from the terms of the Will itself why it 
should be excluded, We are then asked 
to remend the case so that further evideme 
may be given. The learned Judge held, 
as I understand his judgment, that tbe onus 
was on tbe defendant to show, if it was 
open to him to show that there were no 
debts and that tbe exeiutor was cot mortgag¬ 
ing for the purpose of paying off debts. 
No eviderce of that kind was tendered 
and it is, therefore, unneieesary to soneider 
whether, if it had been tendered, it would 
have been admissible. In my judgment 

(2) (1722) 2 P. Wms. 18; Preo. Oh. 588; 2E<i Oas. 
Abr. 644; 24 E. R. 622, affirmed on Appeal (1728) 6 
Bro. P. 0. 68; 2 E. R, 987. 

(3) 8 P. W, N. 3$2, 
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ii was a pefeitly proper ruling tbat it was 
not upon the mortgagee to prove as part 
of his case that the executor with power 
of sale was acting properly in effeating 
the mortgage. On those grounds I thick 
the judgment must be reversed and 
judgment must be entered for the plaintiffs 
as prayed for with coats here aDd below. 

Wallace, J.—I agree. I just wish to say 
a few words on the seaond point. I agree 
with the Trying Judge that, where an 
exeautor has the power to mortgage, the 
mortgagee eaDnot be called upon to show 
the reality of the testator’s debts for 
which their money was borrowed and as 
the defendant here merely does not admit 
that there were dfbta other than the 
mortgage-debt of 24fch February 1918 and 
does not aapert that there were no other 
debtp, there seems to me no sound ground 
for remand for proof of the reality of the 
debts fer which the mortgage was takeD. 
I agree that the second mortgage is bindirg 
on the defendant. 

W. O. A. 

Decree reverted. 


LAHORE HIGH COURT. 

First Civil Appeal No. ‘2286 op 1918. 

April 18, 1922. 

Present Mr. Jnstiee LeRoseignol and 
Mr. Justice HarrisoD. 

MAULA BAKH3H KHAN— Plaietiff 

—Appellant 
versus 

F ATEH JANG and othbss, mieors, tbbodg i 

Tueib mother, Musammat FA 1 IMA 

D> FSMDAET8—HKSPONI ENTS. 

Custom— Succession — Re-marriage of undos* Issue, 
whether legitimate —Manjh Rajputs of Jagraon lahsil, 
Ludhiana District. 

Although among certain sections of Manjh Rajputs 
of the .’agraon Tahsil, in the Ludhiana District, 
the re-marriage of widows is not recognised,, yet 
where such a re-marriage takes place the issue 
of the marriage are legitimate and have an 
equal right of suooession to the property of their 
father, along with the issue of any other marriage, 
[p. 858, ool. 1.] 

First appeal from a decree of the Senior 
Subordinate Judge, Ludhiana, dated the 27th 
May 1918. 
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Mr. Philip Morton t for the Appellant. 

Mr, Monohar Lai, for the Respondents. 

JUDGMENT.—The parties in Ibis oaeo 
are MaDjh Rajputs of Jagraou Tahsil, 
Ludhiara Distriefc, and the suit out of which 
this appeal arises was brought by the son of 
Dargahi Khan, a Manjh Rajput, for a decla¬ 
ration tbat he alone was entitled to his 
father’s estate to the exclusion of the three 
minor defendants, the sons of Dargahi Khan 
by another wife, on the groand that the 
defendants’ mother was a widow when she 
married Dargahi Khan and that in accord- 
ante with the tustom which governs the 
parties, the issue of such an union was illegi¬ 
timate. 

The suit ba3 been dismissed by the Senior 
Subordinate Judge on the grounds that the 
custom alleged is opposed to general law 
and tustom and requires very str’et proof 
and that, though the tustom is recorded in 
the rtwa;-s*am or statements of custom cf 
the Settlement of lb82, those statements 
tarry very little weight as they are un¬ 
supported by instances. It is oonteoded 
before us on behalf of the appellant 
that the demand made by the Court 
below for instantes in support of the custom 
is unreasonable, inasmuth as it ia impossible 
to give negative evidente of a custom by 
instantes, and ourattention has been drawn to 
the oral evidenoe which is to the effect that 
in four villages of Jagraon Tahsil widows 
are never re-married and that consequently 
those four villages are full of widows. 
The oral evidence for the plaintiff is generally 
to the effect that in the feur villages con- 
terned re marriage of widows is not recognis¬ 
ed by Manjh Rijpats, and it is asserted, 
though not very convincingly, that Dargahi 
Khan on hi» marriage with the mother of 
the defendants was ostracized. That Dargahi 
Khan, however, was not completely outcasted 
and that he had adherents in the village who 
recognised him in spite of his marriage with 
the widow is clear from the fact that the 
marriage caused a riot in the village and 
persons on either side were sent to jail, 
Muhammad Hussaio (P. W. No. 2), wh ist 
alleging that the issue of s~oh a marriage 
is not illegitimate, stated that it was debar¬ 
red from succession. The reason alleged for 
this extraordinary custom is that the Manih 
Rajputs were originally Hindus who, on their 
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conversion to Islam, retained their aversion 
from re-marriage of widows. 

It cannot be donbted that in 1882 popular 
opinion amongst these Manjh Rajputs, at 
any rate, in four villages of Jagraon Tabsil, 
wae opposed to the re-marriage of widows, but 

in the more recent Settlement of 1909-10 
the Settlement Officer reforded his 
opinion that although in these four vil¬ 
lages tb6 same custom was alleged to 
prevail, there was do doubt that all tribes of 
RajpntB practised Karewa, that is, re*marriage 
of widows, and that it was common even 
among Manjh Rajputs residing in villages 
other than the four villages referred to in 
this case. Before ns, although this was 
denied in the Court below, it is conceded 
that Dargahi Khan was formally married 
to the mother of the defendants and that 
the defendants are the sods of Dargahi Khan, 
and the question for decision now is whether 
the issue of an otherwise legal marriage is 
illegitimate merely by reason of the fast 
that the re marriage of a widow is 
regarded by tertain sections of the Manjh 
Rajputs as opposed to oustom. We are con- 
etraiDed to find that amoug this restricted 
community of Manjh Rajputs there is a pre¬ 
judice against re-marria 6 e of widows but 
that the prejudice, we hold, is inhuman 
and opposed to natural justice, equity and 
public policy. We find that Dargabi Khan 
broke through the popular prejudice, married 
a widow aod aatteeded in retaining his 
position in the society of the village, and we 
bold that bis offspring, the defendants, are 
his legitimate issue. 

For these reasons we dismiss the appeal 
with costs. 

Z. K. 

Appeal dismissed. 


LAHORE HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 532 op 1917. 

June 23, 1922. 

Present ;—Sir Shadi Lai, Kt., 

Chief Justice, Mr. Justice Scott Smith, 
and Mr, Justice Harrison. 

MELA SiNGH and others, Liqil represen¬ 
tatives of Lehna, DECEASED— 
Defendants—Appe llants 

versus 

GURD AS, minor sox or BASANTA 
TdRouoa fousammat THAKEtl his 
mother— Plaintiff— Re*po#dbnt, 

Custom—Succession—Right of predeceased appointed 
hair’s son, 

Tn the absence of a speoial oustom to the oontrary, 
the son of an appeinted heir who predeceased the 
appointer is not entitled to succeed to the property 
of the latter, [p 860, col. 2; p 861 ool, 1.] 

Chajju v. Dalipa , 61 P. R. 1906; 124 P. L. R. 1906; 
78 P. W. R. 1906, overruled. 

Mehra y. Mangal 8ingh, 27 Ind. Cas 293; 99 P. R. 
1914; 71 P. L. R. 1916; 8 P. W. R. 1916, Ralla v. 
Budha, 60 P. R. 1893 (P. B.\ Tulsi y. Ram Rakha, 
66 P. R. 1903; 110 P. W. R. 1908, Collector of Tirhoot 
v. Huropershqd Mohunt , 7 W, R. 600, Doolee Singh v. 
Bussunt Koeree, 8 W. R. 166, Waryaman v. Kanshi 
Ram t 66 Ind. Cob 309; 8L. 17, referred to. 

Second appeal from a decree of the 
Additional District Judge, Hoshiarpur at 
Jullundur, dated the 26th January 1917, 
affirming that of the Senior Subordinate 
Judge, Hoshiarpur, dated the 22nd August 

1916. 

Mr. M. 8. Bhagat, for the Appellants. 

Lala Fa'ir Ohand and Mr. Nanah Ohand 
Pandit , for tbe Respondent. 

JUDGMENT. 

ScoTT-Smith (Jane 1, 1922).—The ques¬ 
tion referred to the Fall Bench is whether 
the rule laid down in Ohajju v. Dalipa (1) 
namely, that tbe son of an appointed heir, 
who predeceased the appointer, is entiled to 
succeed to the latter's property is correot. The 
Judges, who deoided that case, admitted that 
there was no authority on the point 
and deoided it in accordance with what they 
considered to be the genet al principles of the 
customary law. in coining to their decision 
they were mainly influenced by two considera¬ 
tions; firstly, that an dement of absurdity 
would be introduced into the matter if the 
ultimate effectiveness of the appointment 
were made to depend on the accident whether 

(1) 61 P. R. 1906; 124 P. L. R. 1906; 78 P. W. R, 
1906. 
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tbe appointer or tbe appointed should die 
first; secondly, that all through the dis¬ 
cussions about adoption in tbe Panjab it 
appeared to be flearly recognised that there 
is no real distinction between adoption and 
gift. The Judges were of opinion that the 
intention of the alienor is the same in both 
and that it is more a matter of habit than 
anything else that he should proceed in one 
way rather than the other. They sail that 
the gift, if valid, would benefit the donee’s 
aon whether the donee himself predeceased 
the donor or not. 

As regards the firet of these considerations, 

I do not, with all deferenae see much, foree 
in it besauee there is no authority that I 
know of, wbiah prevents a person from 
appointing another heir if tbe one appointed 
by him dies. As regards the seaond con- 
sideratior it appears to me that the appoint¬ 
ment of an heir just as much resembles a 
bequest as a gift. 

In the oase of Mehra v. Mangal Singh (2) 
at page 371* of the report the following 
passage ocsurs:— 

“it has been held in many cases that the 
appointment of an heir is tantamount to a 
gift which comes into operation on the death 
of the appointer and that tbe property 
received by the appointee should be regarded 
in the nature of a bequest.” A passage 
from tbe judgment of Sir Meredyth Plowden 

at page 23 1 of 50 P. R, 1893 (F. B.) [Ralla 

v. Eudha (3)] is then quoted, and the 
Judges go cn to say "The appointee is a 
legatee of tbe property and the eon of a legatee 
has absolutely no right to control an aliena¬ 
tion by tbe father of the property bequeathed 
to the latter.” 

Art. 49 of Rattigan’s Digest of Cus* 
tomary Law states that the relationship 
established between the appointed heir and 
the appointer is purely a personal one. 
There is ample authority for this in the 
rulings of the Chief Court and of the High 
Court. In Tulsi v. Ram Rakha (4) the 
Judges said:—'it seems to us dear that in 
a cbeo of customary appointment of an heir 
the appointment is pei&ODal to him acd does 
not operate to make all his iflatives, cr even 
his existing sore, members of the agnatis 

(2) 27 Ind. Cas. 393; 99 P. R. 1914; 71 P. L. R. 
1915; 8 P. W.R. 1915. 

(3) £0 P. R. 1893 iF. B.). 

(4) 66 P. R, 1908; 110 P, W. B. 19G8. _ 
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family of tbe adopter.” In Mehra v. Mangal 
Singh (2) it was held that property which 
•omes to the appointed heir as snoh is 
not ancestral fui the latter’s son. Tbe 
d’ffarence between a ceremonial adoption 
of the Hinda Law and the customary 
aopointment of an heir was referred to 
(page 869* last paragraph, of the 
report) and it was pointed out that it had 
been repeatedly held that such an appoint* 
ment does not involve the transplanting of a 
person from one family to another. The tie 
of kinship with the natural family is not 
dissolved and the fiction of blood relation¬ 
ship with the members of the new family has 
no application to the appointed heir. The 
relationship established between the appoint¬ 
er and the appointee was said to be a purely 
personal one and not to extend bsyond the 
con*racking parlies on either side. The 
Judges went on to say that it followed that 
the appointer or bis male lineal ascendant 
could not be called an ancestor of the ap¬ 
pointee’s son. 

In the same case at page 37 <,* of the report 
the following passages oesur ; — 

"It is, however, signiticint that in the case 
of Kritrima adoption which, as has been 
pointed out in several judgments of this 
Court, resembles the customary appointment 
of an heir in tbe Punjab, tbe Calcutta High 
Court has held that the sons of a person 
adopted in tbe Kritrima foim are not entitled 
to inherit tbe property of the adoptive 
fafcber[tnde, inter aha , Jutwant Singh v. Doolee 
Ohand (5) . At page ^58 (2) of the repert 
the learned Judges make the following ob¬ 
servations ;— 

“ Under the Hindu Law as laid down in 
Macnaghten, Volume 1, page 76, and also in 
a decision of this Court in Doolee Singh v. 
Buesunt Koeree (6) the relation of Kritrima son 
extends to tbe contracting parties only, and 
tbe ion so adopted will not be considered the 
grandson of the adopting father’s father, nor 
will tbe eon of the adopted be considered the 
grandson of his adopting father.’ 

“These observatnns are, in our opinion, 
equally applicable to tbe person appointed an 
heir under the customary law.” 

With regard to the position of a Kritrima 
son the following authorities may be referred 

(6) 25 W. R. 255 at p. 258. 

(6) 8 W. R. 165. 

, R, 1914 [£dj _ “ 
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to. In Hindu Family Law by Trevelyan, 
bottom of rage 205 it is stated that 'A 

Kritrima adoption does not transfer tbe 
subject of it from bis natural family. It 
gives him, in addition to his rights in that 
family, rights of inheritance to the person 
(man or woman) actually adopting him, and 
to no one else. His sons acqaire no rights of 
inheritance to hie adoptive father.” 

In Collector of Tirhoot v. Uuropershad Mohunt 
(7) it was held that a Kritrima son sucoseds to 
tbe property of the person adopting him only. 
The same was held in Doolce Singh v, Bussuni 
Eoeree (6). In Mayne's Hindu Law, 8th 
Edition, page 263, paragraph 204, the follow¬ 
ing pasiage ooaura:— 

“As regards succession, the Kritrima son 
loses no rights of inheritance in his natural 
family. He beaomes tbe son of two fathers 
to this extent, that bo takes the inheritance 
of liis adoptive father, but not of that father’s 

father, or other collateral relations,.Nor 

do his sons, etc., take any interest in the pro¬ 
perty of theadoptive father, tbe relationship 
between adopter and adoptee being limited 
to tbe contracting parties themselves, and 
not extending further on either side,” 

In support of this the learned author 
quotes the case in Juttcant Singh v, DooUe 
Ohand (5). Mulla in his Principles of 
Hindu Law, 3rd Edition at page 415 states 
the same rule as to tbe Kritrima son’s lights 
of inheritance. 

For tbe respondent we were referred to a 
recent decision of a Division Bench of this 
Oomt in the case of Wargaman v. 
Kat.shi Bam (b) [Civil Appeal No. 939 
of 19lb). That was a cate of Jats of the 
Hosbiaipur District and it was held that 
the adept ion of Kanski Ram «ae intoned 
to be a complete adoj tion with tbe tffeot 
of bringing about a complete change cf 
fbmily. It vas held fctat he was a fully 
adopted «on and cculd succeed collateral'}'. 
The Judges in that cate laid down no general 
principle, lub merely held on tbe facts of 
that particular ca°e that the appointed heir 
or uld fcceeed collaterally. It does not appear 
to me to have any baaring upon the point 
reftrrtd to us. 

Another argument arged was that if the 
«rn of rd appointed be»r is debarred from 

(71 7 W. R, GOO. 

t*) 66 lad. Oas. 309; 3 L. 17. 


inheriting the property of bis father’s 
appointer; he may in cortain instances be 
deprived of inheriting in either family. 
Suppose, for instance, that A appoints B to 
be his heir, B has a son 0 and has brothers 
£, E , etc. B't natural father dies first and 
his brothers exclude him from inberHaocs 
in his natural family in aoiordance with the 
rule enunciated in paragraph 48 of the 
Digest of Customary Law, B dies next and 
then 4, his appoiuter. B has been excluded 
from inheriting in his natural family and if 
his son 0 be debarred from succeeding to A, 
he will succjead in neither family. The casa 
supposed would oertainly be a very hard one, 
but I do not see how we oan let tbe possi¬ 
bility of euoh a case influence us in deciding 
tbe point referred. Counsel for the appel¬ 
lant urges that though B would be excladed 
from inheriting in his natural family, it does 
not follow that his son 0 would be go exclud¬ 
ed, The point is not before us at present 
and will be decided if and when it arises. 

It was suggested to us that we should 
order a remand for enquiry into the custom. 
This, I think, would be a matter for the 
Division Bench to have considered and it 
does not appear that such a course was sag- 
gested to it. The Full Bench has only to 
consider whether the rule laid down in 
Chajiu v. Dalipa (1) is correct or not. In 
my opinion it follows from the authorities 
and considerations referred to above that:— 

(1) The customary appointment of an heir 
in the Punjab ij a purely personal relation¬ 
ship, resembling the Kritrima form of adop¬ 
tion of the Hindu Law ; 

(2) it affac.'s the parties thereto only ; 

(3) the appointej heir does not become tbe 
grandson of the appointor's father ; 

(4) his son dots not becoma the grandson 
of tbe appointer. 

It, therefore, follows that the am of an 
appointed heir, in the absence of proof of a 
special eastern to the eon'.rary, has no right 
of succession to ths appoiuter. I would 
accordingly auswer the question referred to 
the Full Bench in the negative but woald 
add that it is always open to a party to plead 
a t-peoal oustom which, as laid down in 
tula Singh v. Lachhmi (9) and .Aintn Ohand v. 


(9) 82 Ind, Caa. 10; 105 P. R. 1916; 192 P. W, B, 
1916, 
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Bujha (10) and Qulab Khan v. Chiragh 
Bill (11), must be proved by instances and 
not dedncfcively. 

Shadi Lal, 0. J. ( June 12. - 922).—I have 
read the judgment of Mr, Justice Scott-Smilh 
andreacbed totheeonclnBionthafe the eon of an 
appointed heir, who predeseased the appointor, 
is not entitled to succeed to the latter’s 
property. As pointed out by me in Mehrav* 
Mangal Singh (2) the customary appointment 
of aD heir does not involve the traua* 
planting of the heir from one family to 
another. The tie of kinship witn the 
natural family is not dissolvod, and the 
fiction of blood relationship with the members 
of the new family has no application to the 
appointed heir. The relationship ecfcabliched 
between the appointor and the apointeo is a 
purely personal one and doss not extend 
beyond the contracting parties on either 
side. 

It follows, therefore, that the son of an 
appointed heir cannot be regarded as the 
grandson of the appointer; and there being 
no relationship between the two, neither of 
them can inherit the property of the other. 
If the appointed heir dies in the lifetime of 
the appointer, the existence of tho former a 
son would not debar the latter from appoint¬ 
ing another hoir, and it is clear that the 
eecsnd appointed heir would, suoc9ed to the 

estate of the appoiuter. 

It is to be observed that the customary 
appointment of an heir resembles in many 
respects the Kritriraa form of adoption of 
Hindu Law, and as regards the Kritrima soo, 
it has been held that he does not succeed to 
tho property of his adoptive father’s father, 
nor do his sons take the inheritance of his 
adoptive father. I would, therefore, hold 
that, in the absence of a special custom to 
the contrary, the son of an appointed heir 
aeqaires no right of inheritance to the 
appointer. 

Habb160X, J.—( June 23, 1922.)—1 agree. 

z. k. Answered negatively • 

( 10 ; 32 Ind. Cas. 29; 107 P. K. I9i5; 203a P. W. 

R. 1916. 

(U) 31 Ind. Cas. 903; 43 P. It- l'JUi; 13: P. W. R. 
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ALLAHABAD HIGH COURT. 

StcoitD Civil Appfal No. 319 of 1920. 

April 19, 1922. 

Present Justice Sir P. 0, Bwerji, Kt., an4 

Mr. Justice Rt veB. 

RAM PRASAD KALWAB and iKorHER— 

PuiaTiFfs—A ppellants 
versus 

Musammat AJANASIA and others 
Defendants—Respondents. 

Cross-objections-Petition stating reasons for support - 
ing decree—Court-fees, payment of. 

If, for the purpose of supporting the deoree of the 
Trial Court dismissing the plaintiff’s claim, the 
defendant files a petition in the Appellate Court 
stating the reasons on which he supported. the 
decree, that would not amount to oroQS-objections 
for which an ad valorem Court-fee would be payable. 

Second appeal from a decree of the Subor¬ 
dinate Judge, Jannpur, dated the 22nd 
May 1920, confirming a decree of the 
Mnneif, Jannpur, dated the 2nd July 
1919. 

Mr. M. L. Agarwala , for the Appellants, 

Mr. J. M. Banerjee, for the Respondents. 

JUDGMENT.— We do not agree with the 
offics report. In our opinion no ad valorem 
Court fee was payable in regard to the 
crops objections filed by the respondent. 
The decree of the Court of firat instance was 
in favour of the respondents ub it totally 
dismissed the plaintiffs’ suit. The respond¬ 
ents could support that decreB on any 
ground, even on a ground other than that 
taken by the Court of first instance. If 
for that purpose they 61ed a petition stating 
the reasons on which they supported the 
decree, that did not amount to cross-objections 
for which an ad valorem Court-fee was 
payable. The result of tho office report 
would bo that the appellant had to pay 
Court fee on the full amount claimed and 
the respondents, who held the decree of 
tho Court of first instance, had to pay 
another Court-fee for the Fame claim, that 
is to »ay, two suin9 of Court-fees would, 
be realised in respect of the same claim 
from both the parties. This surely could 
not be the intention of the Legislature and 
we do not think that the respondents were 
bound to pay ad valorem Court-fees on their 
oroes-objeations in thiB case. 

w. C. a. Order accordingly. 
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BOMBAY HIGH COURT. 

Original CitiL Jurisdiction Appeal No. 17 op 

1922. 

Original Citil Jurisdiction Suit No. 132*4 op 

1921. 

July 27, 1922. 

Present: — Sir Lallubhai Shah, Kt., 
Acting Obief Justice, and Mr. Justice Pratt. 

HAJI OOSMAN HAJI ISMAIL— 

DEFENDANT— A PPILLAKT 

versus 

HAROON SALLEH MAHOMED and others 
—Plaiitipfs—Repponderts. 

Cutchi Af emons — Succession—Hindu Latv, appli¬ 
cability of—Ancestral property, son whether takes vested 
interest in—"Marketable title," meaning oj—Specific 
Relief Act (I o) 1877;,«. 25. 

The application of the rules of Hindu Law by 
custom to Cutchi Memon3 is limited to rules of 
inheritance and succession, and does not extend to 
the rules relating to the joint property as applicable 
to Hindus, [p. 865, col- 1-] 

A son of a Cutchi Meinon has no vested interest 
by birth in the ancestral property of his father, 
and dealings with the property belonging to Cutchi 
Mcmons are conducted on this basis, [p. 866, col. I.] 
The phrase "marketable title" is equivalent to the 
phrase “a title free from reasonable doubt" in section 
25 of the Specific Belief Act. [p 868, col. 1.] 

The question whether a “marketable title" free 
from reasonable doubt haB been made out or not, 
must be answered with reference to the facts of 
each case. ;_p. 664, col. l.J 
(Case-law considered and explained). 

Mr. Ooltman (with him Mr. Setalvad), for 
the Appellant. 

Mr. Munshi (with him Mr. Kanga, Advocate- 
General), for the Respondents. 

JUDGMENT. 

Shah, Actg. C. J.—This is an appeal from a 
judgment of Mr. Justice Crump. The suit 
out of wbiob the appeal arises was filed 
by the plaintiffs to enforce an agreement 
to sell certain immoveable properties to 
the defendant for Rs. 1,55,000. The de¬ 
fendant agreed to boy the properties in 
Buit and paid Rs. 5,000 as earnest-money 
to the plaintiffs. The vendors had agreed 
to make cut a marketable title. It is not 
necessary to refer to other terms of the 
agreement. Two of these properties had 
been previously purchased by the plaintiffs 
from the defendant, and there was no 
difficulty as to the title to those properties. 
The third property had been bought by 
|bo plaintiffs from one Fakir Mahomed, a 


Outchi Memon, who conveyed the property 
to them on April 29, 1920, on behalf of 
himself and his minor brother. That convey¬ 
ance is Exhibit E. The property belonged 
to the father of Fakir Mahomed who had 
bought it in 1884 from one Hajee Adam 
Oosman Nurani, That conveyance is Ex¬ 
hibit B, 

It appears from the correspondence that 
there was some difficulty felt by the pur¬ 
chaser with regard to this property. By 
the letter of October 9, 1920, the defend¬ 
ant called npon the vendors to obtain 
Letters of Administration to the estate 
of the deceased Joosub Hajee Oassum 
Pirmabomed, on the ground that the re- 
oitals in the conveyance were not sufficient 
evidence of the fast that Joosab Hajee 
Cassom Pirmahomed had died intestate in 
1911 and had left only two 6ons. The 
vendors did not accept the position taken 
by the defendant that Letters of Adminiatra* 
tion to the estate of the deceased father 
of their vendors were neoe38ary. Subsequent¬ 
ly, in the requisitions for title, an inquiry 
was made as to whether Fakir Mahomed 
had aDy male issue, It appeared that 
Fakir Mahomed had two bods, and in the 
letter of December 7, 1920, the defendant 
raised the objection that as the sons of 
Fakir Mahomed would have a vested interest 
in the property according to the law appli¬ 
cable to them the title was defective. The 
vendors did not accept the correctness of 
this position. In the letter of December 
15 objections to the title were categorically 
stated on behalf of the purchaser, namely, 
first, that the objection as to the want of 
satisfactory proof of the fact that Joosub 
Hajee Oassum Pirmahomed had died intes¬ 
tate and had left only two eons Fakir 
Mahomed and Mahomed Sileh as his heirs 
was not removed, and that in order to meet 
that difficulty they insisted upon Letters of 
Administration being taken out to the estate 
of the deceased Joosab Hajee Oassum 
Pirmahomed, and, secondly, that the sons 
of Fakir Mahomed had a vested interest 
in the property in question, and that as 
their interest was not conveyed to the 

plaintiffs the title was defective. The plaint¬ 
iffs offered, by their letter of December 
18, to give farther proof by way of a 
declaration from two respectable memberc 
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of the Jamafc to the effect that Joosub Pir- 
mahomed had died intestate and had left 
only two sons as his heirs according to the 
rales of Hindn Law as to succession appli- 
•abh to Oatshi Memons ; and, as regards 
the seiond objection, they intended that, 
assording to the law applicable to Oatshi 
Memons, the sons had no vested interest 
in the property of their father. The pur¬ 
chaser replied, by his letter of December 
22, that he was not prepared to accept a 
declaration of two respectable members of 
the Jamat as proposed. 

In the end, on account of the differencs 
between the parties on these two points, 
the present suit was filed by the vendors 
to enforce the agreement between thepirties. 
The defendant in his written statement 
pleaded that he was right in insisting that 
Letters of Administration should be 
obtained to the estate of Joosnb Pirraa- 
homed, that the two sods of Fakir Maho¬ 
med had a vested interest io the property 
and, as the interests had not bean con¬ 
veyed to the plaintiffs, the title was not 
marketable. The defendant counterclaimed 
the earnest-money paid by him, and Rs. 15,000 
by way of damages for failure on the 
part of the plaintiffs to make out a market¬ 
able title. Parties gave no evidenca 
beyond the documents which have been 
put in, and which are printed in Pari III 
of the Paper Bock, subject to this that 
the proceedings in a certain enit were 
sought to be put in by the defendant but 
rejected by the Oonrt as irrilevant. The 
note3 of the Trial Judge indicating that 
fait should have baen printed : but they 
are not to be found in the Paper-Book. ^ 
The issues raised ware : (I) whether the i 
yvSplaintiffs deduced a marketable title to v 
the property thirdly described in schedule# 
f* B of the plaint; and (2) whether the 
defendant ehould be entitled to his counter¬ 
claim. The learned Trial Judge came to 
the conclusion that the plaintiffs had de¬ 
duced a marketable title, and accordingly 
decreed the plaintiffs’ claim for specific 
performance of the agreement. The prayer 
for damages in the plaint was not pressed 
and a decree was passed on that basis, 
the defendant’s counter-claim boiDg rejected 
with costs. 

In the appeal before ns the questions 
raised relate to the marketable nature of 


the title of the plaintiff* with reference 
to tbs property in question. It has been 
contended on behalf of the appellant that 
the sons of Fakir Mahomed would have a 
vested interest in the property in question 
according to the Hindu Law applicable to 
the Outchi Memons. It is pointed ont that 
the decisions on the point that the Hindu 
Law applies to Outchi Memons so far as 
it relates to succession and inheritance 
and no further are confl'cting, and that 
there is no decision of the Oonrt of Appeal 
on the point. It is contended that, ander 
the circumstances in spite of the later 
decisions limiting the application of Hindu 
Law to the Cutcbi Memons only to questions 
of sncceseicn and inheritance, the question 
may be raised by any bod in this community 
that be has a vested interest in bis father's 
ancestral estate, and that the title which 
the plaintiffs are in a position to make cut 
is not free from reasonable doubt and not 
marketable on that ground. It is further 
urged that there is no satisfactory evidence 
in the oase to show that Jooenb who 
died in 1911 had only two sons, aod 
further that he died intista'e. It is pointed 
out that, though as a matter of law it \ } 

may not be obligatory upon the sods to \i 

take cut Letters of Administration, it is 
still open to the sons of Jco9ub to do so 1 p 

and to place the fact of representation to ! 

% 

the estate of Joosub beyond all doubt and 
dispute, and that, as the plaintiffs have 
refused to adopt that course, the evidence 
on the record shouli not be accepted as 
sufficient to establish the two facts men¬ 
tioned above beyond all doubt, and that, , 
in that state of fchiugs, the title, such as ■ 
it i«, should not be forced npon the defendant. ! 

Before dealing with these two points, I j 
may mention that several English decisions 
were cited to us in the course of the 
argument on the question as to what is 
a marketable title which the Oonrts would 
force upon an unwilling purchaser. I do 
not propose to examine those decisions in 
detail. It is enough to refer to the summary 
as given in Fry on Specific Performance, 
paragraphs 890 and 891, indicating the 
result of the decisions on the point. 

On the other hand, for the respondents 
it is contended that the “marketable title’ 1 
means “a title free from reasonable doubt,” 
and for this purpose reliance is placed upon 
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the provisions of section 25 ( b ) of the 
Specific Relief Act where the expression 
“free from reasonable doubt” is used. 
In Bnpporfc of this view reliance is placed 
upon the view takeD by Mr. Justice Farran 
in Buji Mahomed Mitka v, Musa i Esa.i (l), 
where “a good title” ta treated as meaning 
“a title free from reasonable donbt” and 
also upon the observations of Lord Eldon in 
Braybroke (Lord) v. Inskip (2), where the 
question for the Court wag stated to be 
“whether the doubt is so reasonable and 
fair, that the properly is left in his 
(purchaper’s) hands not marketable.” It 
seems to mo that it would serve no useful 
purpose to attempt to define the exact 
meaning of the expression marketable 
title,” or, in other words, to lay down what 
should constitute, under the circumstances of 
a particular ease, a marketable title. If there 
is to be any general test it must be 
accepted as laid down in the Speoifia 
Relief Act that it should be free from reason¬ 
able doubt ” Whether the doubt under the 
facts and circumstances of a particular 
case is reasonable or not must necessarily 
depend upon the Dataro of the objections 
and the facts of that case. It U clear 
that, so far a9 the objections to the title 
in the present case are concerned, they 
are of such a natare that they must bo 
examined on their own merits. The English 
decisioos cited to us do not throw any 
light on those objections The question 
whether amoDg Ontchi Memons the position 
that a sou has a vested interest, in the 
ancestral property of his father, just ag a 
Hindn sod in this Presidency would have, 
is a point which most be examined with 
reference to the law applicable to the. 
Cutchi Memons and the decisions bearing 
od that point. The other objection raised 
is purely one of fact and must be decided 
with reference to the evidence in the case. 

As regards the first point, it is a matter 
of great praotioal importance to the Cutchi 
Memons to Udow as to how they stand 
with reference to this point. Is the question 
whether the rules of Hindu Law applicable 
to Ontchi Moraons are etrictly limited to 
matters of inheritance and succession settled 
beyond reasonable doubt or not P If not, 

(1) ]5 B. 057: 8 Ind. Dec. (n. s.) 443. 

(2) (1803) 3 Vcu. 417 at p. 418; 33 E. R. 416; 7 it. 
R.106. 


the appellant must succeed: if it is, hia 
contention on this point must fail. Ou 
behalf of the appellant reliance is placed 
upon the derisions in Ashabai v. Haji 
Tyeb Baji Bakimtulla (3) and Mahomed 
Sidick v. Han Ahmed (4) and it is pointed 
out that the later decision^ iu Mangaldat 
v. Abdul Ratak (5) and Advocate-Qeneral 
of Bombay v. Jimbabai (6) conflict with 
the earlier decisions, and that there is no 
decicion of the Court of Appeal. Reference 
was also made in the course of the argument 
to the two case9 relating to Khoja Muham¬ 
madans, viz., Akmedbhoy Bubibbhoy v. 
Catsumbhoy Akmedbhoy (7) and Jan 
Mahomed v. Data Jaffar (8). I have 
examined (hose decisions in detial. 
Iu Askabai v. Baji Tyeb Haji Bahimtulla 

(3) there was no decicion on the question 
as to whether the application of the rules 
of Hindu Law to Cntohi Memons extended 
beyond the rules of inheritance and succession. 
The point decided there war, that the 
Hindu Law applied to them t.s to inheritance 
and luocecsion. In Mahomed Sidiot v. 
Haii Ahmed (4) the point is dealt with, 
and it was found that the custom of not 
recognising any distinction between the 
ancestral and eelf acquired property among 
the Ontchi Memons was not proved. The 
decision assumes that a Ontchi Memon 
cannot deal with his ancestral property 
aud the oustom alleged to the contrary 
was held not proved. As there is a certain 
degree of similarity in the exteniion of 
the rule* cf Hindu Law by custom to 
Khoja Muhammadans as well as to Cutchi 
Memons, it is relevant to point out that in Ah* 
medbhoy Bubibbhoy v. Oassumbhoy Akmedbhoy 
(7), which related to Khoja Muhammadans, 
it was held that the rule that the Hinda 
Law as administered in this Presidency, in 
the absence of proof of custom to the 
contrary, is the law applicable to Khoja 
Maharamadans is not to be understood in 
its widest sense, but is confined to simple 
questions of inheritance and succession, and 

• 

(3) 0 B. 115; 5 Ind. Dec. (n. a.) 77. 

(4) 10 B. 1; 5 Ind. Deo. (n. s.) 383. 

(5) 23 Ind. Cas. 565; 16 Bom. L, R, 224. 

(6) 31 Ind. Cas. 106; 4! B. 181; 17 Bom, L. R 799. 

(7) 13 B. 534; 7 Ind. Deo. (n a.) 354. 

(8) 22 ind. Cos. 195; 15 Bom. L, It. 1044; 33 B 

419. , j 
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in that case the qae9tion as to tbe right of a 
son to claim partition of the ancestral 
properly was held not to be within the 
soope of roles of Hindu Law appliaable to 
Khoja Muhammadans by custom. The observ¬ 
ations whith have been relied upon by 
Mr. Goltman in connection with this point 
from the judgment of the Court of Appeal 
do not, in my opinion, affesfc the main 
question which they decided, namely, that a 
ion was not entitled to elaim partition during 
his father’s lifetime, which would be possible 
only if the application of the rules of 
Hindu L*w was limited by custom only to 
rules of inheritance and succession. This, 
however, was a detieion relating to the Khoja 
Muhammadans and would not diiectly apply 
to tbe ease of tbe Outcbi Memons. The 
point was considered by Mr. Justice 
Beaman in Jan Mahomed v. Datu Joffar 
( 8 ) generally with reference to tbe question 
as to hew far Hindu Law applied to Khoja 
Muhammadans and Outcbi Memons by 
•uetom. But it was a case of Khojas and not 
of Outcbi Memons. The point arose direetly 
later on with reference to Outcbi Memons ; 
and in the two decisions which I have 
referred to, Mangalda: v. Abdul Razak (5) 
and Advocate-General of Bombay v. Jimbabai 
( 6 ), this point was fnlly examined by Mr. 
Justite Maoleod and Mr. Justice Beaman. 
It is tins that those are decisions by Single 
Judges on the Original Side, and those 
particular cases were not taken to the 
Court of Appeal. But, after a dose examine* 
tion of the law relating to Cutchi Memons 
on this point, the divisions distinctly lay 
down that the application of the rule3 of 
Hindu Law by cistom to the Oatchi Memons 
is limited to rules of inheritance and 
succession and does not extend to the rules 
relating to the 3 nint family property as 
applicable to Hindus, They negative the 
view that a son has any vested interest 
by birth in the ancestral property of his 
father. The decision in Mahoned tiidick 
v. Haji Ahmed (4) has been considered and 
explained. 

After those decisions it appears that, 
in response to a demand of the community, 
the Legislature passed Act XLVI of 1920 
with a view to enable those members of 
the GDmmunity who so desired to get rid 
of the application of Hindu Law as regards 

•accession and inheritance, In tbe preamble 


of that Act the Hindu Law applicable to 
Outobi Memons is referred to as relating 
to succession and inheritance. This Act 
received the assent of the Governor* General 
on September 17, 1920, shortly before, the 
correspondence between the parties to the 
agreement in this case commenced. I 
refer to this Act only for the purpose 
of showing that the view taken in the 
later decisions has so far been accepted 
by the Legislature ; and, indeed, if the 
rales of Hindu Law relating to joint family 
property, and in particular that relating 
to the vesting of property in a son by 
birth, were believed to be applicable <0 
Outohi Memons, it is reasonable lo infer 
that the Legislature would have made 
provision for that in the Aot to which I 
have referred. It is, therefore, really a 
serious matter at this stage in the 
absence of any evidence on the point, to 
hold that still it is a matter open to 
reasonable doubt whether the son of 
a Outcbi Memon has a vested interest 
in tbe ancestral properly of his father 
according to the rule of Hindu Law. It is 
no doubt theoretically open to the defendant 
to nrge that any such son may seek to 
establish such a custom at any time in 
spite of the decisions to the contrary of 
Single Judges, and that be may take such 
a case to the Court of Appeal and then 
to tbe highest Court of Appeal, and that 
be may be able to establish a special 
custom to the effect that a son has a 
vested interest in the ancestral property 
of his father. Bat the test on all these 
matters if, as pointed out in Fry on 
Specific Performance, whether the probability 
of litigation ensuing against the purchaser 
in respect of tbe matter in doubt is 
considerable or, as it was put by Alderson 
B. in Oattell v. Oorrall (9), whether there 
is a reasonable, decent probability of litiga¬ 
tion.” The question is, whether there is a 
reasonable and decent probability of liti- 
gation cn that point against the purchaser 
or whether it is of such a remote character 
that it should not be considered to create 
any reasonable doubt. While I concede 
that it is possible that the eon of Cutchi 
Memon may hereafter seek to establish 
such a custom as would give him a vested 


(9) (1840) 4 Y. & C. 228 at p. 237; 9 L, J (* « \ 
Ex. Eq. 37; 64 R. R. 483; 160 E.R. 989, ' 
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interest by birth in the property of his 
father. 1 am not prepared to hold that 
there is any decent and reasonable 
probability of such a claim being made : and, 
speaking particularly with reference to 
the son of Fakir Mahomed, there is no 
indication whatever on the facts of this 
case that it is &Dy thing more than a 
remote possibility which ought not to be 
allowed to weigh against the effect of the later 
decisions as now understood and accepted by 
the Legislature. I may further point out that 
in the decision in Ahmedbhoy Hubibbhoyv. Oas • 
sumbhoy Ahmedbhoy (7), which was a case of 
Khoja Muhammadans, the Court of Appeal 
did not apply the Hinda Law to the extent 
cf giving a son a vested interest by birth in 
the ancestral property of his father, and 
to far as it suggests an inference as regards 
Outchi Memons it is against the possible 
view that a son of Outchi Memon has 
a vested interest in the ancestral property 
of his father. 

It may be relevant to point out in 
connection with this point that when 
Fakir Mahomed entered into this agreement 
on behalf of himself and his minor brother, 
Mahomed Saleh, he agreed to give a market¬ 
able title free from all reasonable donhts 
as would appear from clause 3 of Exhibit 
1 at page 21 of the Paper.Book, Part III, 
and the present plaint ffe accepted that 
title as conveyed to them by Fakir Mahomed 
on behalf of bis minor brother and himself. 
I do not cay that that circumstance is in any 
sense binding upon the defendant; but so 
far as it is an indication, it is in favour 
of the view that in dealing with the 
property belonging to the Oatchi Memons 
it is not considered necessary now to 
treat the sons of the owners as having 
any interest in the property by birth. 

The sesond question i9 one of fact, It 
appears that when Fakir Mahomed agreed 
to Bell this house to the present plaintiffs 
it was agreed, a* would appear from clause 
4 of the agreement between them, that 
the vendor would obtain the necessary 
order from the Court sanctioning the sale 
by him of premises, including the interest 
of his minor brother at his own costs. 
The property was described as having 
belonged to the estate of Joosub Hajee 
Oassum Pirmahomed who died on October 

17, 1311, leaving Fakir Mahomed and his 


brother Mahomed Saleh as his beiri 
according to the Hindu Law applicable to 
Outchi Memons. After this Fakir Mahomed 

* 9 

made an application to the Court for his 
appointment as guardian of the property 
of his minor brother, and for leave to sell 
the property in question on behalf df the 
minor. That application was granted by the 
Court and he was authorized to complete the 
conveyance. In that application he stated 
that Joosub Haji, his father, died on October 
17th 1911, leaving behind him his only 
heirs and next of kin according to Hindn 
Law applicable to Outchi Memons, two sons, 
namely, a minor Mahomed Saleh Joosub 
and himself. He also mads a declaration 
on the date of the conveyance in favour 
of the plaintiffs, t, e,, on April 2) 1920 
that Joosub Haji died on Octobsr 17,1311, 
leaving only two sons who were his only 
heirs according to Hindu Law as applicable 
to Outchi Memons, namely, Mahomed Saleh 
and himself. This was accepted by the 
plaintiffs, and they dow maintain that 
what was accepted by them as sufficient 
proof of the title of Fakir Mahomed and 
his minor brother is really snffiiient to 
establish their title to the property and 
leaves no reasonable doubt as to that 
fact. 

The defendant, however, insists upon 
the Letters of Administration being taken 
out to the estate of the deceased Joosub 
Hajee, because he contends that there is no 
satisfactory evidence, first, that Joosub died 
intestate, and, secondly, that he had only 
two sons and no more. Oa both these 
points it seems to ms that the position of 
the defendant is not reasonable and the 
facta are not open to aDy reasonable doubt, 
It is qaite true that in the present case, 
beyond putting in the documents to which 
I have referred, the parties have adduced 
no evidence. Bat beyond the suggeation 
that Letters of Administration are neoessary 
to establish the fact of the representation 
beyond doubt, the defendant does not 
suggest any good reason to doubt the trath 
of the two statements which have bsen 
made by Fakir Mahomed in his petition to 
the Court and in the declaration to which 
I have referred. It is clear that the Indian 
Succession Act does not apply to Outchi 
Memons who are Muhammadans and the 

Probate and Administration Ao5 V of 1831 t 
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which would apply to them, does not «aoo there 
contain any section aorraspon ling to seitioa 
190 of the Iodian Succession Act. It was 
not obligatory, therefore, npon Fakir Ma¬ 
homed when fie execatei his conveyance 
in favour of the plaintiffs to have txkan 
out Loiters of Administration. Th9 whole 
question to my mind is whether the tvo 
fasts, namely, that Joosub Hajea died 
intestate, and that accoriiog to the Hindu 
Law apDlicible to him his heirs were only 
Fakir Mahomed and hi? brother Mahomed 
Saleh, were satisfactorily established when 
tho plaintiffs accepted them and whether 
on the same materials they can bi said 
to be satisfactorily established ia the 
absence of tbs Letters of Administration. 

I do not say that in no case in which it 
is not obligatory npon a vendor to take 
out Letters of Administration to establish his 
title to the property aciordiog to law, could 
the purchaser require such Letters of 
Administration to be taken ont to put an 
end to the donbts as to any disputed questions 
of fic\ The simple qiestion of fact in 
this case is whether in the absence of such 
letters, the facts in question are proved 
beyond reasonable donbfc. Both tbo 9 e are 
facts about which ordinarily there should 
not be any doubt ; for instance, whether 
Joosub died iote 3 tate is a fact which would 
be within the special knowledge of Fakir 
Mahomed. He has stated so in terms ou 
oath, and in a manner which makes him 
responsible for the statement. Thera is no 
indication whatever on the present record 
to the contrary, and the mere suggestion 
that sometimes Wills of deceased persons 
are put forward many years after their 
death, is not sufficient, ia my opinion, to 
justify any reasonable doubt as to the fact 
that Joosub, who died so far back as 1911, 
died intestate, particularly when we have 
the fait that daring thie interval nobody 
is ahown to have ever suggested or come 
forward to say that he left & Will. 


is |no such ground. On 
the contrary we have the order of the 
Court appointing Fakir Mahomed as guard¬ 
ian of hia minor brother on the footing 
that Jocsub had only two sons and that 
the proDerty belonged to the minor as an 
heir to hie father along with Fakir Mahomed. 
On that point it appears that the plaintiffs 
offered to give farther assurance to the 
defendant in the shape of a deelaration 

from two respectable members of the Jamat- 

If there was any real doubt in the mind 
of the defendant, I think that that kind 
of assurance would be considered sufficient 
under the circumstances to satisfy any 
reasonable person. The plain fact seems 
to me to be that on these grounds of faot, 
which are not real y open to any reasonable 
doubt, and which it is just possible may 
be even within the knowledge of the 
defendant, as hie belongs to the same com¬ 
munity and lives in the same locality, he 
wants to get out of the agreement. 

I am, therefore, satisSed that ia the 
present case a marketable title free from 
reasonable doubt has been made out ; and 
I think that the conclusion reached by the 
Trial Judge on this point is right- 

I may refer to the decision in Shrinivaslas 
Bavri v. Meherbai ( 10 ) which has been 
relied upon by the defendant. As I have 
eaid the qaestion whether a marketable 
title free from reasonable doubt has been 
mad 9 out or not must be answered with 
reference to the facts of each case- In 
that case the release relied upon was in 
terms only by one of the two brothers, 
and beyond the reiital in that release there 
was nothing to show that the other brother 
was dead or that the nearest heir to the 
deceased brother was the surviving brother 
who executed that release. Tnat was held 
to be not sufficient to make out a title free 
from reasonable doabfc. Here, however, the 
facts are different. Iu that case the test 
adopted with reEereace to the question 
whether the title was marketable or nob 
was whether it was free from reasonable 
doubt. It appears that in the agreement 
preliminary to the conveyance sometimes 
the expression used is “marketable title free 


As regards the question whether he hai 
two sons or more, ordinarily I should say 
that the statement cf the son would be 
accepted as enfficieat, and unless there is 
any real ground for doubting that state- 

menK a m 9 re of any doab* (10) 39 Iud. Cas. 627; 41 LA..36; 19 Bom. L.R.151; 

on that point would be .onsiderad either 21 T :V' I 1 ?.’ tllB ao(HPat M ' 

fanciful or unraatoasbla. In tho prosout ai C. vr. s. 653j as 0, L, J.3U.41 B. doo (P.o.;. 
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from reasonable doubt” or sometimes, as 
in the present ease, “marketable title.” Bat, 
as I have said, both practically mean one 
and the same thing:; and I do not think 
that in that case any other test was 
adopted. It is difficult to apply the deci- 
sion on the facts of that oase to the 
facts of the present case. I would, therefore, 
affirm the detree appealed from, and dismiss 
the appeal with tosts. 

Pratt, J.—The plaintiffs, on April 29 
1920, purchased the property in this suit 
from Fakir Mahomed and Mahomed Saleh 
Joosub, and the conveyance recited that 
these two bad inherited the property from 
their father, Joosub Pirmahomed, as his only 
hefts. 

On Joly 30, 1920, the defendant agreed 
to purchase this property from the 
plaintiffs who tonsented to give a marketable 
title. 

The phrase “marketable title” i9 equival¬ 
ent to the phrase “a title free from 
reasonable doubt” in section 25 of the 
Specific Relief Act.' This simpler definition 
practically embodies the English Law. Many 
English cases have been cited to us but 
it is safer to rest upon the plain words 
of the Indian seition; for most of the English 
•ases turn npon the difficulties of the 
oomplex English Property Law—difficulties 
which do not appear in the simpler system 
of the Transfer of Property Act. 

The sole question then is whether the 
doubts raised by the defendant as to 
plaintiffs’ title are reasonable. The donbts 
are doubts of law and of fact. 

The doubt of law is whether the vendors, 
Fakir Mahomed and his brother, being 
Outchi Memons, tock a vested interest at 
birth on their father’s property. There 
was a time when it was assumed that the 
Hindu Law of joint property applied to 
Cutchi Memons; Ashabai v. IIyi Tyeb Haji 
Bahmitulli (3) and Mahomed tiidick v. 
Haji Ahmed (4). But these decisions are 
now obsolete and the application of Hindu 
Law is now restricted to cases of succession 
and inheritance as it would apply in the 
oase of an intestate separated Hindu pos¬ 
sessed of self acquired property: Mangaldat 
V. Abdul Razak (5) and Advocate General of 
Bombay v, Jimbabai (6). This statement of 
the law has received legislative recognition 

jp the Cutchi Memous Aot, XLVI of 1920, 


I do not think the law on the point is 
now doubtful, and indeed it would be 
disastrous if it were, for many titles must 
have been taken on the faith of these 
decisions. 

The doubts of fact are: (1) whether 
Fakir Mahomed and Mahomed Saleh Joosub 
are the only sons of Joosub Pirmahomed; 
(2) whether Joosub Pirmahomod left a Will, 

On the first point much reliance is 
placed on the Privy Couocil case of 
Shrinivasdas Bavri v. Meherbai (10). Iu that 
esse there was an incumbrance to Damodardas 
and a release by Gordhandas. The question 
then arose whether Damodardas was dead 
ard, if so, whether Gordhandas was bis 
sole heir. When the purchaser asked for 
tkeie doubts to be cleared the vendor 
refused to do so and toe k his stand solely 
on the recitals. The Privy Courc‘1 held that 
that was not suffioient, as the recitals would 
not bind Damodardas if he proved to be 
alive or a third person claiming to be bis 
heir. Here then the purchaser raised the 
question of another poesible son of JooBub 
Pirmahomed ; he was given a declaration of 
Fakir Mahomed and offered a declaration 
of two members of the Jamat. The pur¬ 
chaser replied that he did not consider the 
first suffioient and he would not accept the 
latter. I think this refusal was unreasonable, 
The vendor offered the only possible evidence 
and the purchaser refused even to consider 
it. This fact differentiates the case from 
Shrinivasdas Bairt v. Meherbat (10), The 
vendor did not rest solely on recitals but 
offered evidence. The purchaser refused 
even to consider the evidence but insisted 
on Letters of Administration to Joosub 
Pirmahomed’s estate. It ie not slear how 
the purchaser oould have procured such 
Letters of Administration and the purchaser’s 
conduct shows that he in fact had no doubt 
but was only seeking fer an excuse to avoid 
performance. 

The second point of fact is whether 
Joosub Pirmahomed left a Will, ThiB ii 
possible cf course but it is extremely 
improbable, for ten years had elapsed since 
his death. I do not think this bare pos¬ 
sibility oan be said to introduce a reasonable 
doabfc iu the title, I agree that the appeal 
should ba dismissed and the decree of the 
lower Court confirmed, 

ff. 0. A. 


Appeal di mined, 
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MADRAS HIGH COURT. 

Sicond Oitil Appeal No. 1549 of 1920. 

December 14, 1921. 

Present Mr. Justise Kamaraswami 
Sastri and Mr. Jastite Devadaes. 

SUBBB GOUNDAN and another— 
Defendants —Appellants 
versus 

KRISHNAMAOHARI and others— 
Plaintiffs —Re pondents. 

Hindu Law—Joint family—Invalid alienation by 
manager—Suit for possession by co-parcener — Aliena¬ 
tion declared valid to extent of alienor's share — Plaint¬ 
iff, right of, to possession of entire property—Mesne 
profits, determination of — Alienee, suit by, for partition 
of item sold, whether maintainable—Civil Procedure 
Code (Act V of 0. XX, r. 12 —Suit for recovery 

of immovable property—Finding by Appellate Court 
that plaintiff entitled to possession—Remand for deter¬ 
mination of mesne profits with direction to pass decree 
in favour of plaintiff—Remand, propriety of—Inherent 
jurisdiction — Appeal—Remand order , treatment of, as 
preliminary decree . 

A Hindu co-paroener has the right to require an 
alienee of joint property to deliver possession of the 
entire property in case9 where the alienation by 
the manager is not binding on the plaintiff. The 
purchaser cannot sue for a partition of the item 
sold to him and obtain an allotment by metes and 
bounds of his vendor’s share in that portion of the 
property but is bound to file a suit for a general 
partition, [p. 87?, col. l.j 
(Authorities reviewed.) 

In such a case where there has been no repudiation 
of the alienation on the part of the other co-parceners 
before the institution of the suit, the claim for 
mesne profits would be limited to the period from 
the date of suit [p. 876, col I.] 

Kamini Debi v, Promotho Rath, 27 Ind. Cas. 317; 20 
C. L. J. 476; 19 C. W. N 765, followed, 

Kumud Lai v. Ramani Mohan Roy, 26 Ind. Cas. 436j 
19 C. L. J. 316 at p 347, dissented from. 

Where an Appellate Court can pass a preliminary 
deoree it is its duty to do so and a remand as to 
matters whioh can be the subject-matter of the pre. 
liminary decree is not warranted, [p. 872, col. 1.1 
In cases falling within 0. XX, r. 12, Civil Pro¬ 
cedure Code, the proper course for the Appellate 
Court to take is not to remand the suit where it 
finds that a person is entitled to possession but to 
pass a preliminary deoree so far as possession is 
concerned and to direct an enquiry as to the mesne 
profits in oases where the lower Court has not dealt 
with the question, [p. 871, col. 2.] 

Where a deoree, being in substance a pre¬ 
liminary decree is not passed as such by an 
Appellate Court and the case is wrongly remanded, 
it is open to the High Court, in second appeal, to 
allow the appellant to argue the appeal on the footing 
that, though the form of the deoree was wrong, 
it was in substance a deoree adjudicating finally the 
rights of the parties and was thus appealable as a 
final deoree. [p 872, col. 2.] 

Second appeal against a desree of the 
Additional SubDrdinate Judge, Coimbatore, 
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in Appeal Sait No. 56 of 1920, (Appeal Sait 
No. 59 of 1920, District Court, Coimbatore) 
preferred against a deerea of tbe Court 
of the District Mnneif, Tiroppur, in Original 
Suit No. 726 of 1918, (Original Suit No. 
34 of 1918, on the file of the Oonrt of the 
Principal District Mnneif, Coimbatore). 

Mr. A. Kuhnnswamy Ayyar (with him Mr. 
8 . Subramamia Ayyar ), for the Appellants. 

Mr. T. M. Krithnasamy Ayyar (with him Mr. 
P. Narayanatami Ayyar), for the Respondent. 

This second appeal and the Memorandum 
of Objections coming on for bearing on the 
29bh ard 30th November 1921 and having 
stood over for eonsideration, till this day the 
Court delivered tbe following 

JUDGMENT.—Defendants are the appel¬ 
lants. This appeal arises out of a suit 
filed by the pliiotiffs to resover possession 
of the properties claimed in tbe plaint on 
the ground that the sale of the properties 
by their father to the defendants is not 
valid and binding on the plaintiffs and for 
the recovery of past and future mesne profits. 
The ease for the plaintiffs was that the land 
specified in the plunk and other pnpsrlies 
belonged to their grandfather, that on a 
family partition the plaint properties fell 
to the share of their father, that he without 
aoy neaessity sold the plaint properties to 
the defendants for a low prise, that tbe 
sale was not binding on them and that 
they are nnder Hindu Law entitled to resover 
possession of the properties from the pur¬ 
chasers. Tbe defendants pat the plaintiff 
to the proof that he was born at the date 
of the sale and contended that the sale by 
the plaintiff’s father was to discharge 
anteoedent debts and for other family par- 
poses, that the sonsideration was adequate, 
that the lands were subsequently improved 
by them, and that the suit filed for a declara¬ 
tion alone without asking for setting aside the 
sale was Dot maintainable, nor was the 
suit claiming possession without requiring a 
general partition and without impleading 
the other so parceners. It was pleaded that 
tbe suit was barred by limitation, that 
the plaintiffs were not entitled to mesne 
profits, and that the mesne profits 

slaimed were exoe sive. Various issues, 

seven in number, were settled on these 
pleadings and the District Munsif in an 
exhaustive jndgmenfc has dealt with the 
several issues. He found that the plaintiff 
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waB born at tbe date of the alienation, that 
the alienation was for valid purposes and 
wbb binding on the plaintiffs, that tbe plaintiffs 
were not entitled to any mesne profits, that 
the enit was rot barred by limitation, that 
tbe claim for improvements was exaggerated, 
that tbe only amount which the defendants 
would bo entitled to was Be, 40, that the suit 
as framed was maintainable as the plaintiffs 
were not bcord to set aside the sale-deed, and 
that as regards poiFepsicn they were entitled 
to recover p8FFe?s : on of tbe properties sold 
leaving to the purchasers to file a suit 
for partition in respect of the plaintiffs* 
father’s share, if so minded. In the resnlfc 
the District Muneif dismissed the plaint¬ 
iffs* suit. On appeal the Subordinate Judge 
stated that tbe only points for decision were— 

(1) Was the plaint mentioned alienation 
binding on the plaintiffs and to what extent P 

(2) What mesne profits, if any, were the 
plaintiffs entitled to, and 

(3) Were the defendants entitled to aDy 
and wbat compensation for improvements P 

No objection seems to have been taken 
before him as regards the legal questions as 
to tbe maintainability of the suit or to the 
bar of limitation ; ard he held that the sale 
was mfc binding on the plaintiffs so far as their 
share of tbe plaint properties was concerned 
and that the defendants would have to bring 
a separate suit for partition, tbe plaintiffs 
being on tbe authorities entitled to reoover 
possession of the entire property. As regrds 
mesne profits be held that the plaintiffs 
were entitled to mesne profits and that the 
suit would have to go bask to the Distrist 
Munsif for ascertaining tbe amount due to 
them. As regards improvements, he con¬ 
firmed the finding of the District Munsif that 
only a sum of Rs. 40 was due to the 
defendants for improvements. He allowed 
the appeal with cost?, reversed the decree 
of the District Munsif and remanded the 
suit to the District Munsif’s Court for 
ascertaining the amount of mesne profits 
due to tbe plaintiffs, and directed the District 
Mucsif to pass a decree in favour of the 
plaintiffs in the light of the above findings. 
Against this decree the defendants appeal, 

A preliminary objection is taken that no 
appeal lies, as the order of remand was not 
passed under 0, XLT, r, 23, Civil Procedure 
Code, but was passed by virtue of the inherent 
power of the Court to order a repnud apart 
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from tbe provisions of that rule. There tan 
be little doubt that if the order was simply 
an order of remand not falling within 
0. XLT, r. 23, it is not appealable 
under 0. XLIII, as sub clause (u) only refers 
to an order under r. 23 of 0. XLT, remanding 
a case, It is contended for tbe appellants 
that the decree of the Subordinate Judge 
is in effect a preliminary decree and that 
consequently, although it is in form a deoree 
remanding tbe suit, it is appealable as a pre¬ 
liminary decree. We think that, as the 
Subordinate Judge has decided that the 
alienation is not binding on the plaintiffs, 
there was nothing for the District Munsjf 
to do on remand and the deoree is in 
effect a preliminary decree which has been 
wrongly drawn up as a decree remanding 
the whole suit. We think that the Subor¬ 
dinate Judge was wrong in reversing tbe 
decree of the District Munsif and remand* 
ing the entire suit for disposal. It is clear that 
the present case does not fall within 0. XLl, 
r. 23, of the Civil Procedure Code, 
which provides for the remand of cases by 
the Appellate Court. This rale provides 
that ** where the Court from whose decree 
an appeal is preferred hae disposed of the 
snitoa a preliminary point and the decree 
is reversod in appeal, the Appellate Court 
may, if it thinks fi*, by order remand the 
ca?e and may farther direct what issue or 
isau99 shall be tried in the case so remanded. 

.” In the present case tbe District 

Muneif did not dispose of tbe eait on 
a preliminary point but tried all the 
issues and has given findings on all of them. 
The only thing he did not do was to atcer- 
tain the amount of mesne pro6ts which 
would be due to the plaintiffs. In 
cases of suits to recover possession df 
immoveable property, r. 12 of 0. 
XX provides that where a suit is for the 
recovery of possession of immoveable prop¬ 
erty and for rent or mesne profits, the 
Court may pass a deores (a) for the possession 
of the property, {b) for the rent or mesne 
profits which have accrued on the property 
during a period prior to the institntion 
of the suit or directing an enquiry as to cuoh 
rent or mesne profits, ( c ) directing an enquiry 
as to reat or mesne profits from the 
institution of the suit until (i) the delivery 
of possession to the decree-holder, (•») the 
relinquishment of possession by the jadg- 
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ment-debfcor with notios to tbe decree bolder 
through the Court, or (u>) the expiration 
of three years from tbe date of the dearee 
whichever event first occurs. It provides 
that where an enquiry is directed under 
clause (6) or clause (c) a Goal dearee in 
respeofc of the rent or mesne proGts shall 
he passed in aaaordanae with the result of 
Bush enquiry. This rule, therefore, alearly 
contemplates the passing of a Gnal decree 
as regards possession of the property and 
tbe amount whiah is payable as mesne 
proGts or the passing of a preliminary 
dearee for possession of the property and 
direating an acaonnt to be taken of the 
meene proGts and the passing of a final 
dearee as regards mesne proGts after tbe 
asaertainment. Turning to the deGnition of 
tbe decree in the Civil Procedure Code, 
seation 2, clause (2), defines a dearee as tbe 
formal expression of an adjndiaation whiah, 
so far as regards the Court expressing it, 
conalnsively determines the rights of the 
parties with regard to all or any of the 
matters in aontroversy in the snit and 
may be either preliminary or final. Tbe 
explanation to that seation is to the effeat 
that a decree is preliminary when farther 
proaeedings have to be taken before the 
Buit oan bo completely disposed of. It is 
final when such adjndiaation completely 
disposes of the suit. It may be partly 
preliminary and partly final. Having regard 
to the definition of decree and to the 
provisions of the O. XX, r. 12, it seems 
to us that the proper coarse whiah ought 
to have been adopted by the Subordinate 
Judge when he foind that tbe plaintiffs 
were entitled to possession of tbe properties 
was to have passed a preliminary dearee 
directing tbe defendants to deliver possession 
to the plaintiffs and to have directed toe Dis- 
triat Munsif to make the necessary enquiries 
as regards mesne profits provided for by 
0. XX, r. 12. 

It has been argned by the respondents 
that tbe powers of remand aoDferred by the 
Coda are not aonfioed to tbe provisions of 
O. XLI, r. 23, and that, apart from 
the Code, the Conrt has inherent power to 
remand a suit and that the Subordinate 
Judge having exercised that inherent tower 
the High Court has no power to interfere. 
There aan be little dcubfc that, 60 far as 
the powers of remand are concerned, the 


powers conferred by O. XCjI, r. 23, are 
not exhaustive. There are cases where, 
though the suit is not disposed of on a 
preliminary point, yet owing to an improper 
or defeative enquiry in the lower Court, 
where, for example, relevent documents are not 
admitted or material witnesses have not been 
examined and the Appellate Court is not 
in a position to adjudicate finally upon 
the matters in dispute, the inherent jurisdic¬ 
tion to do justice between the parties has 
been invoked. The Civil Procedure Code 
of 1908 has expressly enacted section 151 
in order to help the Court in doing justice 
to the parties in oases where there is no 
express provision in the Code; but the 
inherent power under section 151 can only 
be exercised in oases where, to use the 
words of the section, it is necessary to make 
such orders as may be necessary for the 
ends-of justice or to prevent abuse of the 
process of the Court. A remand to a lower 
Court implies that something has to be done 
by the lower Court in relation to the matter 
remanded to it. In the present case it is 
difficult to see what the lower Court oan 
do as regards possession of the property, 
The finding of the lower Appellate Court 
has left nothing to be done as regards the 
claim for possession and it is idle to remand 
the case, in so far as the claim to possession 
is concerned, to the lower Court, as all 
that it oan do is to pass a decree for 
possession, a step which was within the 
competence of the Appellate Court to take. 
In cases falling within 0. XX, r, 12, 
we think, the proper coarse for the Appel¬ 
late Court to take ic not to remand tbe 
gait where it finds that a person is entitled 
to possession but to pass a preliminary 
decree so far as possession is concerned and 
direct an enquiry as to the mesne profits, in 
cases where tbe lower Court has not dealt 
with the question. The course adopted by 
the Subordinate Judge leads to the anomaly 
that there will be a fresh decree passed by 
the lower Court and that it will be 
necessary to appeal against that decree, in¬ 
cluding the decree for possession, again to 
tbe Subordinate Judge who would be pre 

eluded on previous findings from going into 

the qusstnn of poisession and to compel 
tbe party if be wants to appeal from the 
decree giving possession to file an infrnotaons 
appeal to the lower Appellate Court before 
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the question tan be agitated in the High 
Court in second appeal. This we think 
ie a procedure wbiob, apart from its 
•umbrousness and expense, is not warranted 
by tbe provisions of tbe Code. We think 
that where an Appellate Court tan pass 
a preliminary decree it is its duty to do 
§o and that a remand as to matters wbioh 
•an be the subject-matter of the preliminary 
desree is rot warranted. It is sontended by 
Mr. T. M. Krisbanswami Ayyar for the res¬ 
pondent that where several items of immove¬ 
able properties are concerned, difficulty would 
arise where tbe Subordinate Judge deals 
with only one or two items and that in 
suoh saees it would lead to difficulties if 
a preliminary desree is passed as regards 
these items and tbe suit remanded as regards 
tbe rest. In snob cases we are of opinion 
that tbe various items of immoveable prop* 
erties should, for tbe purposes of 0. XX, 
r. 12, be regarded as one subject-matfer for 
adjudication and that tbe Court is not bound 
to pass a preliminary desree for possession 
as regards eash item. In Kamini Debt v. 
Promoiho Naih (1) it was held that if a 
decision of tbe Appellate Court in reality 
amounts to a preliminary desree within 
tbe meaning of the definition of detree in 
tbe Civil Procedure Code and in eases 
falling within 0. XX, rr. 12 to 18, of the 
Civil Procedure Code, tbe mere omission 
on tbe part of tbe Court to embody its 
effeet in a formal expression in the form 
of a preliminary desree will not negative 
tbe right of tbe party affeited to prefer an 
appeal. A similar view was taken in Ktimud 
Lai v. Ramani Mohan Roy (2). In Sidhanath 
Dhonddev V. Qaneth Qovini (3) it was held 
that where the deoision of a Court on certain 
issues tonslueively determined the right 
of tbe parties regarding some matters in 
•ontroversy so far as that Court was son* 
•erned, it was tbe duty of tbe Court to draw 
up a preliminary decree so as to enable 
the party aggrieved to appeal. Sir Basil 
Stott, 0. J., and Beaman, J., held that tbe 
Subordinate Judge, in declining to draw 
op preliminary detree tommitted a material 
irregularity in tbe exercise of bis juriedic- 
tion entitling tbe High Court to interfere 

(1) 27 Ind. Cas. 817} 20 C. L J. 476; 19 0. W. N. 
765. 

(2) 26 Ind. Caa. 4RP; 19 0. L. J. 346 at p. 347, 

(8) 17 Ind. Caa, 637} *7 B. 60; 14 Bom. L. R. 910 


tim 

under section 115, Civil Prosednre Code, 
and observed : 'The decision of tbe issues, 
to which we have referred, conclusively 
determined tbe rights of parties regarding 
Borne matters in controversy so far as bis Court 
was concerned ; the decision on eaeh of those 
issues, therefore, was sufficient to constitute 
a preliminary decree. The defendant has 
a right to appeal from a decision of tbe 
Court amounting to a preliminary decree, 
but he can only appeal if the deoree is 
existent in a formal shape. This we decided 
in Bat Thvali v. Vithnnv Manorda» (4), 
It is tbe duty of tbe Court, where it is applied 
to after tbe passing of a preliminary deoree, 
to have tbe decree drawn up so as to 
enable the party aggrieved to appeal 
Tbe High Court directed the lower 
Court to draw up a preliminary desree 
upon the questions decided. We do not 
think that in tbe present oase it is necessary 
to send the case down for the Subordinate 
Judge to draw up a proper desree and to pot 
the parties to the delay and expense involv¬ 
ed in what we consider to be a purely formal 
matter. Now that the seiond appeal baa 
been Sled we think, following tbe views 
taken in Doratami Aiyor v. Seshadri 
Venkatarama Aiyer (5), Kumud Lai v. 
Ramani Mohan Roy (2) and Kamini Debt 
v. Promotho Nath (1), it is open to us to 
treat the deoree of tbe lower Court as a 
desree whish in substanoe is a preliminary 
one and to allow the appellants to argue 
their appeal on the footing that though tbe 
form of the deoree of the Appellate Court is 
wrong, it is in substance a deoree adjudicat¬ 
ing finally tbe rights of the parties as regards 
tbe immoveable properties and is thus appeal- 
able as a preliminary deoree. We overrule 
the preliminary objection of the respondents. 

Turning to the merits of the appeal, three 
points have been taken before us ; (1) that 
the Subordinate Judge was wrong iu bold¬ 
ing that the alienation was not binding on 
the plaintiffs, (2) that, as the alienation 
was good to the extent of tbe father’s share, 
the lower Court, instead of decreeing posses* 
eion and leaving tbe defendants to a separate 
suit for partition, should, in this suit at 
their instance, have decreed a partition and 

(4) 4 Ind Oai. 829; 34 B. 182j II Bom, L. B. 1828. 

16) 63 Ind. Cas. 22Sj 13 L. W. 618. 
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put the plaintiffs in possession of half the 
Bhare and the defendants in possession of 
the remaining half and (3) that mesne profits 
onght not to have been awarded. 

is regards the first point we think that 
the finding of the Subordinate Judge is con- 
elusive and that it is not to open ns in second 
appeal to go behind it, The Subordinate 
Judge finds that there was no necessity for 
the alienation and that there were no bona 
fide enquiries made by the defendants. 
There is, therefore, a alear finding of fast. 

As regards the second contention, it is 
argued by Mr. Krisbnaswami Iyer that it 
is open to a pnrchaeer in a suit for possi s- 
s’on by a co parcerer, on the ground of the 
invalidity of the alieration and in cases 
where the el enation is not impeached to 
the extent of the father’s share, to require 
the plaintiff at bis option either to consent 
to a partition of the specific items conveyed 
and to get possession of his share after 
partition by metes and bounds or to require 
a general partition of all the joint family 
properties so that tbe purchaser need not 
be driven to a separate suit. The right cf 
a co-parceDsr to require an alienee to deliver 
possession of the entire joint family property 
in cases where tbe alienation is not bind¬ 
ing on the plaintiff is clear and the cnrrent 
of authority has been Bimply to declare tbe 
interests cf tbe purchaser sfid to leave tbe 
purchaser to a separate suit for partition, if 
be wants to work out his interest- So f-r as 
the co-parcener is conoerned, it is open to him 
to accept the alienation as valid and seek 
a partition with tbe pu ohater of the orly 
properties in which the purchaser is interest¬ 
ed: tide Subramanya Ohetlyir v. Padmanabha 
Ohettyar (o), and lburamsa Bowthan v. 
Thiruienkotasami bloick (?). A purchaser, 
however, cannot me for a partition of the 
item sold to him and obtain an allotment by 
metes and bounds of his vendor’s share in 
that portion of the property but is bocnd to 
file a suit for a general partition [tide 
Venk'torama v. Meera Laboi (8), aod Falani 
Eonon v. Masakonan (9) , though it has now 
been settled by the decision of the Full Bench 

(6 19 M. 267: 6 Ind. Dec. (n. a.) 891. 

(7) 7 Ind. Caa. 669; 34 M. 269* 0910' M. W. N. 
380} 8 M. L. T. 269} 20 M. L. J. 743. 

(*> U m. <76; 4 Ind. Dec. (n. a.) 903. 

(9) 20 M. 243j 7 Ind.Dec. (n. a.) 1 73. 
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in Ohinnu Pillai v. Kalimuthu Ohetii (10), 
that there is no fluctnation in the chare 
to which an alienee is entitled, his chare 
being the share of the vendor at the date of 
the alienation, subject of course to the equities 
in favour of the other members of tbe family 
against the transferor. It has also been 
settled that a vendee from a co-parceoer is 
not a tenant-in-ccmmon with the other 
members. The view taken by Sundara Ayyar 
and BensoD, JJ., in Subba Row v. Anantha « 
narayana Iyer (II), has not been followed in 
Maharaja of Bobbili v Venkataraman ulu Naidu 

(12) , and Nanjaya Mudali v. Shanmuga Mudali 

(13) , and in Kota Balabhadra Potro v. Khetra 
Dots (14), A purchaser has only an equity as 
against the other members of the oo parce- 
nery to work out hie interest by a enit for 
a general partition. in cases whero posses¬ 
sion of tbe property is claimed by a co¬ 
parcener on the ground of the invalidity of 
the alienation as against him the current of 
authority is to decree possession and simply 
declare the right of the purchaser to a parti¬ 
tion. In Deendyal v. Jugdeep Narain Sir.gh 

(15) , their Lordships of the Privy Council, 
while directing possession of the property 
sold in execution of a decree to be 
given back to the co-parceners, added a 
declaration that tbe appellant as purchaser 
in exeention sale acquired the share 
and interest of the judgment debtor 
in that property and was entitled to take 
proceedings to have that share ascertained 
In Suraj Burnt hoer v. 8heo Fersad Singh 

(16) , their Lordships of the Privy Council 
gave possession to the co-parceners who sued 
to set aside the sale in execution of a decree 
in reepect of a debt which did not bind 
them bat declared “that by virtue of the 


(10» 9 Ind. Caa. 596; 35 M. 47; (1911) 1 M W V 
238; 9 M. L. T. 389; 21 M. L. J. 246. 

Ill) 14 Ind Caa. 524; 23 M. L. J. 64; 11 M L T 
393, Ut 

(12; 25 Ind. Caa. 585; 39 M. 265; 27 M. L J 409, 
16M.L.T.18I. ^-J.409, 

(13) 22 Ind Caa. 655; 38 M. 684- 15 M L T 

(1914) M. VV. N. 356; 26 M. L. J. 676. ' * 

(14) 37 Ind. Caa. 168; 31 M. L. J. 275; 4 L W QQ, 

(1917) M.W. N. 149. ’ 

(16) 3 C. 198; l C. L. R. 49; 4 I. A. 247; 3 Sar P f* 
J. 730; 3 Suth P. C, J. 468; 1 Ind. Jur. 604, 1 Ind! 
Dec. (n. aj 715 (P. C.). ^ lna * 

< 16) 5 C. 1 48; 6 I. A. 88; 4 0. L. R, 226- 4 Sar P P 
J. 1; 3 Suth. P. 0 J. 689; 2 Shome L. R24? 2 fn* 
Dec. (n. a.) 705 (P. 0,), ^ 2 Ind ’ 
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execution sale to them, the respondents 
acquire only the odo undivided third share 
in the eight anna share of Monza Bissumbbur- 
pore, in the pleadings mentioned, which 
formerly belonged to Adit Sahai. with 
suah power of ascertaining the extent of 
mth third part or share by means of a parti¬ 
tion as Adit Sahai possessed in hie lifetime ; 
and ordering that the appellants be confirm- 
ed in the possession of...Movzi Bissumbhur- 
pore subject to suah proceedings as the res¬ 
pondents may take in order to eoforoe their 
rights above declared.” In Hardi Sarnin 
Sahu v. Ruder Ferkash Misser (17), it was 
held that where joint family property is sold 
in execution of a decree to satisfy a claim 
against a co parcener personally, all that the 
purchaser aoquiree is merely the right of 
the judgment-debtor to compel a partition 
against the other oo-sharers, The High 
Court, when- the ease cime befo r e it in 
appeal, added the necessary party and 
effected a partition of the property. Their 
Lordships, in referring to this, observed 
“According to the judgment of their 
Lordships in VeendyaVs case (15), the decree, 
which ought properly to have bsen made, 
would have been that the plaintiff, the 
first respondent, should resover possession 
of the whole of the property, with a declara¬ 
tion that the appellant, as purchaser at the 
exeoation sale, had acquired the share and 
interest of Shib Perkasb Misser, and was 
entitled to take proceedings to have it ascer¬ 
tained by partition. So that, in fact, the 
appellant has got a deiree more favourable 
to himself than he was entitled to. He 
retains possession of one-third, instead of 
being turned out of tfce possession of the 
whole and left to demand a partition. 
Tneir Lordships, therefore, thii k that there 
is no ground for aLoiiog the decree of the 
High Uourt, although it may have gone 
beyond what wo 9 necessary or proper. The 
deoree is not strictly right, but the appellant 
does not suffer by that, He gets all that 
he wouli be entitled to if a partition were 
made.” It is clear from the above observa¬ 
tions that their Lordships were of opinion 
that the only right which the purchaser 
had in such cases is to obtain a declaration 
which would entitle him in a separate enit for 

(17) 10 C. 626; 11 I. A. 26; 8 Ind. Jur. 211; 4 Sar. 
J>. C. J- 510; 5 lad. Dec. (N. a.) 420 (F. C.J, 


partition to work out his interests, In $an)%ya 
Mudali v, Shanmuga Mudali (13) it was held 
that where a co parcener alienates his share in 
certain specific family property the alienee 
does n:fc acquire any interest in that prop¬ 
erty but ody an equity to enforca his 
rights in a suit for partition and to have 
the property alienated set apart for the 
alienor’s share if possible, and that he is 
not, therefore, entitled to sue for partition 
and allotment to him of his share of the 
property alienated, nor has be a right to 
possession and to a status as a tenant-in- 
common. In Pandu Vitho)i v, Goma Ramix 
(l 3) it was held that in a suit by a co¬ 
parcener to recover possession of property 
conveyed without any necessity, joint pos¬ 
session cannot bs given to the purohaser 
but that he is merely entitled to a decla¬ 
ration that be has acquired the interest of 
tbe vendor whatever that may be in the 
particular property And a direction tbat be 
be left to recover that interest by geparate 
enit for partition in which all necessary 
parties and properties should be joined. 
The learned Judges have followed the course 
taken by the Privy Council iu Deendyal 
v, Jugdeep Naratn Singh (lb) aud Eardi 
Naroin Sahu v. Ruder Ferkash Misser (17). 

Reliance was placed by Mr. Krishnaswami 
Aiyar on Romkishore Kedarnath v. «7at- 
narayan Romrochpal (19) which was a suit 
by tie meoibdis of a joint family to set 
aside their father’s alienation of ancestral 
property. Tbe respondents in tbat case 
objected inter alia to the form of the suit 
which they contended sbcnld have been 
for partition. The snit was decided in the 
lower Court without any evidence and on 
the allegations in the plaint and written 
statement. Their Lordehips of tbe Privy 
Council in holding that the plaintiffs would, 
in the absence of any other defence, be 
entitled to succeed went on to observe as 
follow? :— 

' With respect to the form of suit, it was 
rightly pointed out by the learned Counsel 
for the appel'8nts that to deny any relief 

(18; 60 Ind. Cas. 766; 43 B. 472; 21 Bom. L. R 
213. 

(10) 20 Ind. Cas 068; 40 0.966; (1913) M. W. N. 
661; 14M.L. T. If 3: 17 C. W. N. 1189; 18 0 L.J. 
237; 16 Bom. L. R. 867; 11 A. L. J. 6«5; 26 M. h. J. 
612; ION. L, R. 1; 40 I. A. 213 (P. 0.). 
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except in a suit for partition would be to 
deny the right of relief altogether, 
since the taris of their el&im is that they 
are still entitled to the estate a9 a jiint 
undivided estate, and desire to enjoy it as 
such. It may well be, however, that aa 
between Kedarnath and Jainarayan, the latter 
may be entitled to insist that he stands in the 
shoes of the former as to the share which 
wonld some to Kedarnath upon a partition; 
and that the Ooart, if that position were 
established, would itself, at Jaioarayan's 
instance, decree a partition aa between the 
plaintiffs on the one ban! ard Kedarnath 
on the other. Their Lordships think that 
on the present pleading* ii is opan to 
Jainarayan to sat up such a caso, but 
express no opinion as to its validity either 
in law or fast.” Their Lordships, therefore, 
remanded the caae for trial "with a decla¬ 
ration that it is eompetent for the Ooort, 
in the event of the respondent Jainarayan 
failing in his other defences, to make the 
whole or any part of the relief granted 
to the plaintiffs conditional on their assent¬ 
ing to a partition so far as regards Kedar- 
nath’e interests in the estate, so aa to give 
effect to any right to which the respondent 
may he entitled claiming through Kedar¬ 
nath. n It is arg.ied that these observations 
show that the Privy Council upheld ths 
right of an alienee from a member of a 
joint Family to require that a partition 
should be effected in a anifc filed at the in- 
af anse of the co-parcerer without the necessity 
of a separate suit losing filed. We do not 
think that this is the effect of the obser¬ 
vations. Their Lordships were dealing with 
a case where the suit was disposed cf on 
a preliminary question. This contention 
was Dever raised bsfore them and they 
guard them°elves by stating that though 
it may be open to the defendant to raise that 
point they express no opinion as to its 
validity either in law or fast. We do not 
thir.k that their Lordships intended to over¬ 
rule the plain dictum in Bardi Naram Sahu 
v. Ruder Perkath Miner (17) where they 
held that relief by way of partition was 
not open to the purchaser in a suit by a 
oo*parcener. Sadasiva *iyar, J. in Subbaiya 
Mudaliar v. Thulati Mudaliar (20) was of 

(20) 22 Ind. Oaa. 41; 1 L. V7. 65 at p. 7Q\ 11 M, L. 
T- G37 at p. 512; (1914) M. W. X. 1C. 


opirion that their Lordships of the Privy 
Oounoil did not dec : de the point in Ram> 
hi shore Kedarnath v. Jainarayan Ramrachpal 
(19) and guarded themselves against any idea 
that they expressed any opinion as to the 
validity of the contention either in law or 

in fact. # # 1 

Having regard to the provisions of the 
Civil Procedure Code which do not allow 
any wide rights of counter-claim, it is 
difficult to see how a suit by the plaintifFs 
for possession and mesne profits can be 
converted, at the instance of the defendants, 
into one for a general partition which would 
involve the presence of other parties and 
an enquiry into the debts and liabilities 
of the family- Tf the claim of the defend¬ 
ants is to be treated as a cross-Bait and 
if the written statement is to be stamped 
as a plaint in suth cross suit claiming a 
general partition there is no reason why 
the defendants should Dot file their own 
suit for a general partition and work out 
any decree which they may obtain in the 
decree in the suit by tbeco-parcener. There 
is no fpecial advantage in the defendant's 
doing in their written statement what they 
conld easily do in a plaint filed by them. 
It is open to them as soon as a os-parcener 
files a suit for possession to file a suit for 
partition, and whtre proper grounds exist 
the Court would try the fruits together so 
as to afford relief to all parties. On the 
point of view of hardship we thiok 
that the hardship would be greater if 
a simple suit for possession which the 
co parcener i* in law entitled to file in 
cases of invalid alienations is converted 
into an elaborate enquiry ai to a general 
partition of the family. 

We are of opinion that the defendants 
are not in this suit entitled to a partition 
either of the specific item conveyed or of the 
joint family properties generally. 

As regards the claim for mesne profits 
we do not see any reason for mesne profits 
being allowed before the suit. The aliena¬ 
tion by the father to the extent of his 
share will be good. In the case of sales 
by a father or managing member of the 
joint family for alleged necessity, we think 
the sale will be good till avoided, as it is 
open to the other oo-paraenera to affirm 
the transaction. The position of suoh a 
purchaser cannot be worse than that of a 
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purchaser from a widow without legal ne¬ 
cessity, in whose ease it has been held 
that the sale is good till repudiated by the 
reversioners. We resnectfully dissent from 
the view taken by Krishnaswami Ayyar, J. 
in Kandatami Atari v. Somatkanta Ela Nidhi 
(21) that a sale without neoeieity is iroipable 
of ratification by the other co-parceners. 
Following the decision in Bhirgee Nath 
Ohaube v. Nartingh letoari (22) we think 
the claim for mesne profits should be limit¬ 
ed to the period from the date of suit as 
there was no repudiation before the suit. 
There will be a declaration that the de 
fendants are entitled to the half share of the 
vendor which they will be at liberty fco work 
out by a soil for partition. Tbe decree 
of the Subordinate Judge will be modified 
accordingly. Memorandum of Objecti:n is 
dismssed with costs. 

As tbe appellants have substantially failed, 
we direct them to p*y the respondent's 
costs. 

u, c. P. Decree modified* 

(21) 6 Ind. Cas. 922: 35 M. 177; 7 M. L. T. 165; 20 
M. L. J. 371: (1910j M.W. N.680. 

(22) 36 Ind. Caa. 476; 39 A. 61; 14 A. L J. 1161. 
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Will—Interpretation—' “Sir,” meaning of, in Oudh— 
“Sirat," "Sirat Makbuza,” meanings of—Record of 
Appeal to Privy Council , inclusion of irrelevant matter 
in, condemned. 

By his Will a Talukdar bequeathed to bis wife 
“Bs 600 per mensem from the estate besides the 
$ir lands in her possession," and the question was 


what the testator meant by ‘W lands in her posses¬ 
sion": 

Held, that the testator intended to bequeath to 
his wife an absolute estate for her life in the “sir 
lands in her possession" and not merely a right of 
tenancy, or other subordinate interest in them; that 
he intended that she alone should be the proprietor 
of those lands during her life without any liability 
to hare them assessed to rent, and that, consequently, 
the Oodh Rent Act, XXII of 1886, as amended by 
Act IV of 1901 had no applioation.[p. 879, cols. 1& 2.] 

The word “sir" when used in Oudh has not the 
rostrioted meaning given to it in the Oudh Rent 
Act, but means land assigned to the junior branches 
of a family for their support, instead of breaking up 
the estate and giving them the ancestral shares to 
which they were entitled Suoh appanages are 
known iu Oadh by the name of sir. They also form 
one and the ohief class of Jewan Birt, which is a 
name also sometimes applied to this class of sir. 
Whole villages assigned in this way are also oalled 
Bhayai villages, [p. 681, ool. 1.] 

" Sirat " is the plural of “sir" and ‘Wat makbuza'* 
means sir land in possession, [p. 879, col. 1 ] 

The wholesale inclusion of irrelevant documents 
in the record of a Priry Counoil appeal prepared in 
India, condemned &9 “a scandal and a hindrance to 
the proper administration of justice." [p. 882, col. 2\ 
p. 883, col. 1.] 

Consolida*ed App als from a decrps or order 
of the Board of Revenue of the United 
Provinces of Agra and Oudh, dated 16th 
December 19 6, reversing the order of the 
Deputy Commissioner, Kheri, dated the 7th 
January 1916 and from a judgment and two 
decrees of the Court of the Judicial Ooramis- 
siooer, Oudh, dated 31st January and 33th 
August, 1918, affirming the judgment and 
decree of the Subordinate Judge, Lakbimpur. 

Mr. Dunne , K. 0., and Mr. An.ienJ Jock • 
ion, for the Rani, Bijai Raj Kunw&r. 

Mr. DeOruythar, K. 0., and Me. Kemeorthy 
Bruton, for Jai Indra Bahadur Singh. 

JUDGMENT.—Theee are two consolidated 
appeals. In the earlier of these appeals 
Rani Bijai Raj Kunwar is the appellant, and 
Thakur Jai Indra Bahadur Singh is the 
respondent. It is an appeal from a deoree 
or order of the ldfch Deoamber 1916 made 
by the Board of Revenue of the United Pro¬ 
vinces of Agra *Dd Oudh in appeal in a suit 
which was brought iu the Court of the 
Deputy Commissioner of Kheri on the »9th 
March 1915 by the then manager under the 
Oonrt of Wards of the property of Tbakar 
Jai Indra Bahadur Singh, then & minor, 
against Rani Bijai Raj Kunwar, to have 
Rs 5,54 1 11 -9 assessed as rent on Matita 
Chhsuch nuder seoiion 107G of Ait XXI i of 
1386. In the later of the two consolidated 
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appeals Thakur Jai Indra Bahadur Singh is 
the appellant and Rani Bijai Raj Kanwar 
i3 the respondent. It is an appeal from two 
decrees, of the 31st January and 30th 
Augasfc, 1918, made by the Coart of the 
Judicial Commissioner of Ondh in appeal 
in a suit which was brought in the Coart of 
the Subordinate Judge of Lakhimpur on the 
27th July 1915 by Rani Bijai Raj Kanwar 
against Thakur Jai indra Bahadnr Singh 
for a declaration that she was entitled to hold 
Mourn Ohhauch for her life rent-free, under 
her deseasod husband’d Will, and the Mauza 
was not liable to be assessed to rent during 
her lifetime. It is to ba mentioned here that 
a Chak which is within Mauea Chhauch is 
known as Ohak Khakra. That Chak belongs 
to other p9rsons ; in Chak Khakra neither of 
the patties to these consolidated appeals has 
or claims interest or title. Where Mauea 
Ohhauch is later referred to in this judgment, 
it is to be undeis l ood that what is referred 
to is Mauta Chhauch, excluding Chak Khakra. 

After the suppression of the Mutiny of 
1857, the taluq or estate of Mahewa, which 
included Mauea Chhauch, was in the Ondh 
Sammary Settlement settled with Gajrang 
Smgh; he died in 1860, and his brother 
Girwar Singh succeeded to the estate. 
Girwar Singh died in 1865, and Balbhaddar 
Singh succeeded to the estate. Balbhaddar 
Singh died in 1898, and on his death bis 
widow claimed to be entitled to the estate of 
Mahewa, her claim was resisted by Rajindra 
Bahadur Singh, who was Balbhaddar Singh’s 
Bon, He claimed to be entitled to the 
estate. These conflicting claims resulted iu 
litigation, and ultimately the Board of the 
Judicial Committee of the Privy Council 
decided that Rajindra Bahadur Singh was 
entitled to the estate, and he entered into pos¬ 
session of the Mabewa estate in 1905 or 

1905. 

In the first Regular Settlement iu Oadh 
Mauza Chhaach (except Chak Kbakra) was, 
with plate of cultivated lands in eight other 
Mauea*, recorded under the heading Sir ” as 
in the possession of the widow of Girwar 
Singh. By that entry in the Register it was 
meant that Mauza Chhaach and those other 
plots had been given to her by Girwar Singh 
for her maintenance. Before the next re¬ 
gular Settlement iu Oudh the Revenue 
Authorities decided that in fatnre in the 
Revenue Registers only such lauds as were 


actually home farm lauds of the taluqiar 
ehonli be entered under the heading of “Sir,” 
and, accordingly, Mauzi Chhaach was then 
entered in the Revenue Register as 
that is, as rent free land. When Raghnbans 
Kanwar, widow of Balbhaddar Singh, took 
possession of the Mahewa estate under her 
claim of title, she was entered in the Revenue 
Register bs muafidar of Mauza Chhauch. 

After the decision in his favour of the 
Board of the Judicial Committee, Rajindra 
Bahadur Singh, on the 26th February 1906, 
obtained, as owner of the Mahewa estate, 
possession of Mauza Chhauch and of all those 
cultivated plots in the eight other villages, 

Rajindra Bahadnr Singh, as the owner of 
the estate of taluq Mahewa, had powers to 
give, sell, mortgage or bequeath the taluq or 
any park of it to whomever he pleased, but his 
widow, 8honld he leave one, would be entitled 
to maintenance suitable to her condition as 
his widow. Rajindra Bahadnr Singh in 1911 
handed over to Rani Bijai Raj Kanwar, his 
wife, possession of Mauzi Chhauch, and on 
the 1st September 1911 he presented a 
petition to the Revenue Authorities, which, 
so far as is material, was as follows 

1. The petitioner is the absolute owner of 
taluka Mabewa, District Kheri, and the 
village of Chhauch bearing the 4 hadbast 1 
(boundary) No, 249 forms part of taluka 
aforesaid. The petitioner has all proprietary 
powers in respect of his taluka . 

2. The petitioner has given the entire 
village of Chhauch to his wife as 1 muafi .* 
The revenue of this village would be paid 
from the income of the taluka and the village 
would, always, remain in the possession of 
his wife, as revenue free ‘ muafi, 

3. This application is, therefore, presented, 
and it is prayed that entries regarding 
mutation of names in favour of the aforesaid 
wife may be made in the revenue department 
as herein prayed for and the village may be 
entered as muafi ,’ under clause 6.” 

On that the Tahaildar reported, on the 
10th November 1911, to the Deputy Collector 
as follows :— 

Sir, —An application was made byThakar 
Raj Indar Bahadur Singh, talukdar 0 f 
Mahewa, to the effect that he had given 
Mauea Chhauch in Pargana Kheri to his wife 
as muafi, that its revenue would be paid 
from the taluka , and that it might be entered 
in the name of the Rani as muafi. An 



INDIAN OASES. 



BUAI RAJ KUNWAR 0. JAI IKDRA BAHADUR SINOh. 


qniry was made- A writing from the taluka • 
dar corroborates the contents of the applica¬ 
tion. The tilukaiar has given Mauza 
Ohhantbba to his wife, the Raiii, as muifi. 
As no document has been executed, matation 
proceedings cannot be taken, Of course, as 
reported by the office, entries can be made in 
papers, under clause 6. In my opinion, there 
jg n o harm in making entries in this way. 
Under clause 6A, nnder the head of muad in 
the column of remark, these words should be 
written ; ‘The whole of this village has been 
given by the tilukadar to the Rani as 
“mua#” for her maintenance.’ Hsme this 
report is submitted to sanction the entries 

aforesaid.” _ „ . , 

Thereupon the Assistant Colieitor made 

the following order: — 

“Claim for matation of names m respect ot 

Mama Ohhaucb, Pargana Kheri, 

“OkDER.: 

“I have no objection to the above beiDg 
noted in the remarks column. 

' “(Sd.) M, Abdul Litip Khan, Assistant 

Oollestor, First Olass." 


“ 11th December, 1912." 

In the Register relating to Manta Ohhauch 

it wae accordingly entered that the village 
was “rent-free land granted by the Zemin¬ 
dar,” and UDder the heading Remarks that 
_“’Tbe whole of this village is by way of 
maintenance allowance of Bari Bahu Sahiba 
(the Rani Bijai Raj Knnwar) muafi on behalf 
of ‘ talukadar ’ ” (taluqlar). It is not .ontanded, 
on behalf of Rani Bijai Raj Kunwar that by 
the petition of the 1st September 1911 and 
thoee entries in the Register any indefeasible 
title in Mauta Ohhanth for her life was ton- 
ferred on her by Rajindra Bahadur Singh or 
that he could not thereafter have sued under 
Act XXII of 1836 as amended by Act IV of 

iqOl to have rent assessed upon the Siauti, 
K is -tended on her behalf that the 

petition of the let September 1911 and 

those entries in the Register coneequent on . 
show that it was then Rajindra Bahadur 
SiDgh’s intention that Rani Bijai Raj Kan- 
war should hold Mama Chhauoh for her 1. e 
free of liability to pay rent. In fast, she held 
the Mama from 1911 until hiti death rent free 
Rajindra Bahadur Singh died on the 1st 
Ostober 1912. Rajindra Bahadur Singh 
had. on the Uth June 1907, made hie 
Will» which so far as it is material, is as 


follows 


“Will. 

“I, Tbakar Rajeodra Bahadur Singh, 
faluqidir of Mabewa, son of Thakar Sheo 
Singh, resident of Garhi Prasadpur, pertain¬ 
ing to Mama Madhaia, Pargana and District 

Kheri, declare as follows ■ 

“Tf*is borrowed life is uooerfcain, and God 
has not as yefc blessed me with a son ; bat I 
have a daughter, three years old. I have a 
strong hope that He will grace me with a 
male child. Therefore, in order to avoid a 
dispute in future, I make a Will to the effect 
that if a eon is born to me, he ^ ill be the 
owner, and take possession of all my moveable 
and immoveable properties after my death, 
that in case I get more eons than one, the 
eldest will bs the owner of all. my estate 
according to the rale of succession to the 
*gaddit and the remaining bohs will get 
allowance; that if no male child is born to 
me, then dear Jai Indar Bahadur Singh, aliai 
Jhunnu Bhaiya, son of Kunwar Sheo Indar 
Bahadur Singh, who is the son of my own 
brother, shall be the owner and take posses¬ 
sion of all the moveable and immoveable prop¬ 
erties owned and possessed by me at the 
time of my death, or to which I have a right 
of ownership, or possession of any kind, or to 
which I may acquire a right in future, with¬ 
out the exception of anything or right;that 

Musammat Jai Raj Knnwar, my wife, shall 
ga^ Rs. 5 >0 per mensem from the estate in 
•ash, besides the ‘Sir’ lands in her possession; 
that my wife shall be the owner, and take 

possession of all my personal good*, such as 
clothes, ornaments, utensils used in eating 
and cooking, articles of decoration of the 
residential house, etc., that Rs. 2oO 
mensem shall be paid from the estate to my 
younger brother, Kunwar Shso Indir Baha¬ 
dur Singh, who is living with me up to this 
time, besides the 5iV lands possessed by him, 
and both these two allowances in cash shall 
be a charge on the e3tate, and the person in 
possession of the estate shall be liable for the 
same; that th9 person in possession of the 
‘ taluka 1 shall be responsible to pay Rs, 50,000 
for the expenses of each of the daughters 
who may be unmarried at the time of my 
death ; that if, God forbid, dear Jai Indar 
Bahadar Singh, aforesaid, die intestate 
without leaving a male child, then his nearest 
male heir descending from Mahendra Baha* 
dar Singh, Narendra Bahadur Singh and 

Shea Indar Bahadur Singh, will ba eatitlad 
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to succeed to the 'gadli* and to be the owner 
of all the estate.” 

Thakur Jai Indra Bahadur Singh is the 
nephew described in the Will as Jai Indar 
Bahadur bingh, and Rani Bijai Raj Kunwar 
is in the Will referred to as Musammat Jai 
Raj Kunwar, the testator’s wife. 

Thakur Jai Indra Bihadar Singh did not 
succeed by right of inheritance to the Mahewa 
estate or to any part of it; his title depends 
on the Will, and such interest in the Mabewa 
estate as he has depends on the Will. He 
took under the Wil 1 , and Dot otherwise. On 
behalf of Rani Bijai Raj Kunwar it is con¬ 
tended that under the Will Mauca Ohhauch 
(Chak Kbakra excepted) passed to her for 
her life free of rent, and that Mauta Ohhauch 
will not vest in Thakur Jai Indra Bahadur 
SiDgh until she has died, and that until that 
event shall have happened Thakar Jai 
Ipdra Bahadur Singh will not be the pro¬ 
prietor of Mauta Chhaush within the maan- 
ing of Act XXII of 1<£S6 as amended by Act 
IV of 1901, or entitled to sue to have any 
reot assessed npon that Mauza. That con¬ 
tention depends upon the trae construction of 
the Will, which involves the meaning of 
words in the Will wlrch have been thus 
translated by the official translator : ‘ That 

Muiammat Jai Raj Kanwar, my wife, shall 
get Rs. 500 per mensem from the estate in 
cash besides the ‘StV lands in her possession,” 
That is the official translator’s rendering of 
the vernacular words in the Will. In the 
judgment of the Board of Revenue of July 
1916, the words in question are translated 
thus: “To my wife for life five hundred 
rupees per mensem besides Sirat Makbuza 
will be given from the estate.” In their 
Lordships’ opinion the two translations have 
the same memiug. Sirat is the plural of Sir 
and Sirat Makbuza means Sir lands in poises- 
aion. It does not appear to have been 
doubted by any of the Courts in India that 
the “Sir lands in her possession” passed by 
the Will to Rani Bijai Raj Kunwar as a rent- 
free estate for her life. Bub the question 16 , 
What did Rajindra Bahadur Singh mean by 
Sir lands in her possession” iu his Will. 
That he intended by his Will to bequeath to 
Rani Bijai Raj Kunwar an absolute estate 
for her life iu the "Sir lands in her posses¬ 
sion” and not merely a right of tenancy or 
other subordinate interest in them, a id that 
he intended that ahe alone ahculd be the pro¬ 


prietor of thoss lands during her life, their 
Lordships have no doubt. 

The Coarts in India who have had these 
suits before them arrive! at different con¬ 
clusions as to what Rajindra Bahadur Singh 
meant by the words Sir lands in h9r posses¬ 
sion.” The Deputy Commissioner of Sitapur, 
who tried the Rsvonue Couri suit, in refer¬ 
ence to the words “Sir lands possessed by 
her,” as he translated the Will, stated in his 
judgment that— 

“These last words must be taken to refer 
to the Sir ’ lands possessed by the R\ni at the 
time of the testator's death. The village in 
suit is not Sir* land in the strict sense of the 
tarm, but I think there oan be little doubt 
that the word Sir* is used by the testator in 
a loose sense, and signifies ‘land held as 
’ guzara This is not seriously disputed by 
the plaintiff. It is then clear that the 
testator wished that the defendant should 
continue to hold her guzara* land rent-free 
for her lifetime,” 

He, however, being of opinion that Thakur 
Jai Indra Bahadur Singh was proprietor, and 
was thus entitled to sue to have Mauza 
Ohhaach assessed to reot, gave Thakar Jai 
Indra Bahadur Singh a decree assessing the 


rent 


of the late 
of Wards 


rrom ni& decree Caere was an appeal 
by Kani Bijai Raj Kunwar Singh to the 
Commissioner of the Lucknow Division, who 
in his judgment stated, in reference to 
Rsjindra Bahadur Siogh’s Will: 

“By his Will he bequeathed to his widow 

.and the or ‘ guzara 1 land.,Ifc 

had, beforo the talukdar's death, been duly 
entered as guzara ’ held rent-free. 

“The present taluk iar, nephew 
talukdar y who is under the Court 
succeeded to the property under the terms of 
the Will. He sues now to have rent assessed, 
as the rent free ‘ guzara ’ of his aunt, the 
widow of the testator. 

‘ The Deputy Commifsioner has decreed the 
claim. It appears to me that the suit should 
never have been brought. The present 
talukdar , as represented by the Court of Wards 
is willing himself to be benefited by the terms' 
of the Will. Bat he wishes to deprive his 
benefactor’s widow of the benefit, which was 
meant to accrue to her under the same Will 
We must clearly take it that the defendant* 
appellant is entitled uuder the terms of the 

grant or Will to hold this village rent free 
for her life,’' 
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The Commissioner of the Lucknow Division the suit for a declaration of Rani 
dismissed the Revenue Court suit. From Bijai Raj Kunwar’s legal tide to Mautfl 
that decree dismissing the suit Tbakur Jai Ohbauch under her husband’s Will, but 
Iodra Bahadur Singh appealed to the Board that the Civil Court had not jurisdiction to 
of Revenue. The Board of Revenue in their give her a declaration that Mautsa Chbauih 
judgment said: was not liable to be assessed to rent 

“It is urged by the respondent that under during her lifetime, and remanded the suit 
the Succession Ait of 1865, she has devised to the Court of the Subordinate Judge for the 
(had devised to her) the land held by her as trial of certain issues. 

% Sirat Makbuza' and the effect was to give 

her a proprietary title for life. It is farther The suit on the remand lame before 
nrged that, as the village in suit was held by another Subordinate Judge, who apparently 
her in the same way as she had held the was not himBelf familiar with the popular 
other lands at the time of the Will, the descriptions in Oudh applied to lands held 
result of the Will also was to confer on her for maintenance. He recorded much 
a proprietary grant for life of this village, evidencs on the subject. Oneof the witnesses, 
It may he admitted that the words ‘ Sirat who had been for some years a Naib-Tahsildar 
Mahbuta : in the Will were certainly intended in Lakhimpur, said: “Every sort of cultivated 
to cover the rent-free grants held by her at land, whether rent-free or assessed to ren 1 , 
the time of the execution of the Will. The and whether held by grantee, or Sbankahap- 
appellant argues, however, that there is a dar and under-proprietor or ordinary tenant, 
great difference between a whole village and i» commonly called Sir . I never heard a 
plots of land within a village, however whole village called as Sir of any body, 
numerous the latter might be, and that a though I heard a whole village called a guzira 
whole village coaid not be termed 'Sir,' how- of a guzaradar," The Subordinate Judge’s 
ever loosely the word is ussd, and that the comment on the Naib-Tahsildar’s evidence 
fact that the previous talukdar made a was: “His evidence goes to show that when 
separate application in 1911 about the whole a member of a Talukdar't family cultivates 
village clearly shows that he meant to differ- guzara land given to him and calb it his 
entiate it from tbe other land, and for Sir others also call it by the same name.” 
this argument there is a good deal to be Another witness said : “Tbakur Rajindra 
» Bahadur Singh thought that land given to the 

In the result the Board of Revenue held that members of a Talukdar's family for their 

neotion 1070 of Act X.XII of 1886 as amended guzara are called their Sir, He considered 
bv Act IV of 1901 applied, and made a decree tbe village Ohhanoh to be Sir of the plaintiff 
assessing Mauia Chbanch to rent- From (Rani Bijai Raj Knowar).” There was much 
that decree Rani Bijai Raj Kunwar has other evidence, and in conclusion the Subordi* 
appealed to His Majesty in Council. nate Jadge found that ‘'the word Sir is need 

The Subordinate Judge of Kheri, before in common parlance to describe a mua/i grant 

bom the civil suit first came, framed six of plots of land made to a member of the 
l 9 first of which was: “Is the suit Talukdar's family for maintenance, but that 

l8 *t cognizable by the Civil Court ?” He held a whole village assigned for a similar purpose 
Th t the questions whether the plaintiff ig not called by the name of Sir..,I find that 
(Rani Bijai Raj Kunwar) was “entitled to the words 'Sirat Makbuzi,' were nsed in the 
holTthe village (if auta Chhaoch) rent-free Will in this sense.” 

a life-interest bequeathed to her under her On the return to the order of remand the 
late husband’s Will and that she is not learned Judicial Commissioners proceeded 
liable to assessment of rent during her life* to consider what Rajindra Bahadur Singh 
time” were exclusively for the Court meant by the term “/Sirat Mahbuza" ( Sir lands 
ot Revenue, and by his decree dismissed the in possession) which he nsed to describe the 
euit Rani Bijai Raj Kunwar appealed from beqneet to his wife, Rani Bijai Raj Kunwar. 
that decree to the Court of the Judicial They considered that the opinions expressed 
Commissioner of Oudh, The learned Judicial by the witnesses on that subject did Dot 
Commissioners on the appeal held that the possess any particular value for the deoicion 
Civil Court bad jurisdiction to entertain of that question. It has pot been shown to 
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their Lordships that the Judicial Oommis- 
signers formed an incorrect estimate of the 
value of that oral evidence. The learned 
Judicial Commissioners took, in their 
Lordships 1 opinion, safer ground for • the 
consideration of the question in the history 
of the manner in which Mavza Chhaaah had 
been dealt with since it bad been settled 
with Gajrang Singh, and particularly by 
Rajindra Bahadur Singh. They also placed 
great reliance on the introduction to the 
late Mr. fcykcs’ well-known and valuable 
compendium of the Law relating to tke 
Talnqdars of Oudb, and qootad the following 
passage whish cccor3 in Mr. Sykes’ observa¬ 
tions on the various classes of Fir in 
Oudb. Mr. Sykes, in diseasing that subject, 
stated that:— 

“Amongst the various classes of Sir under- 
proprietors who n3ver had the full and 
exclusive proprietary right of the whole 
village is the land frequently assigned to the 
junior branches of a family for their support, 
instead cf breaking up the estate and gving 
them the ansestral shares to wbiih they 
were entitled. Suth appanages are known 
iD Oddh by the name of Sir. They also form 
one and the ehief sless of Jetcan Birt y which 
is a name also sometimes applied to this 
class of Sir, Whole villages assigned in this 
way were also called Bhayai villages.” 

In support of that statement by Mr. Sykes, 
fcbe Judicial Commissioner quoted a paeeage 
from Volume I of tbe Oudh Gazetteer cf 
lb77, wbish was published under tbe 
authority of tbe GoverrmeDt, and a passage 
from tbe Fyzabad Settlement Report of 
1880. Tbe pan age from the Ondh Gazetteer 
is as follows : — 

‘’Second, it was common to assign to tbe 
junicr branobes of a family certain lands for 
their support, instead of giving them tbe 
ancestral sbarts to wbioh they were entitled. 
Suth appanages were also known as Sir." 

Tbe passage quoted from the Fyzabad 
Settlement Report runs thus :— 

“21:3. Sir is in most sases aD apr anage of 
proprietorship, the lands crnetitoting the 
home-farm of a proprietor. It is tbe name, 
too, given to the lands assigned to tbe 
junicr branches of a family in lieu 
of the ansestral share to which they were 
entitled.” 

The Judicial Com mission era did not 

overlook the fact that the parages wbisb they 

*5 


quoted from the Oudh Gazetteer and tbs 
Fyzabad Settlement Report had reference to 
tbe District of Fyzabad and not to Oadh 
generally. They observed in their judgment : 
‘‘The above quotations refer to the District 
of Fyzabad, bat tbe meaning of the word 
Fir, given therein appears to us clearly to be 
a meaning wbioh was applied generally in 
Oudb. 1 ’ Nor did tbe Judicial Oommiss'oaerj 
overlook section 108 of Act XXII of 1886, 
which enacted how tbe term “Fir” should 
be understood officially in Oudh. In reference 
to that seotion they laid : “The restricted 
meaning of the word Sir given in Act XXII 
of 1886 is a meaning based to some extent 
upon the meaning of tbe word in the 
Province of Agra, and is largely the creation 
of the English Revenue Authorities, We 
consider that tbe learned Counsel for the 
appellant (RaniBijai R9j Kunwar) is correofc 
in his contention that the word Fir used 
by an Oudh man would baar tbe meaning 
assigned to it by Mr. Sykes, and wonld not 
be confined to tbe meaning whioh it bears in 
Act XXU ol 1836.’* Their Lordships sae 
no reason to disagree with that conclusion of • 
the learned Judicial Commissioners. 

R3ferringto the history of taluka Mahewa, 
the Judicial Commissioners correctly stated 
in their judgment that Mama Cbhauch 
(excepting Chak Khakra, which belonged to 
another and distimt family) and cultivated 
plots in eight other villages of the taluka. 
were in the possession of Raui Bijai Raj 
Kunwar at the time of her husband’s death; 
that some of those plots bad been handed over 
to her by her husband, Rajindra Bahadur 
Siogh in 1907, and the remainder of them 
in 1908, that he had instructed the Patwari 
to have them entered in the Revenue 
Register in her name ; and that thoee plots 
of cultivated lands had been entered into 
the first Regular Settlement as the “ Fir ” 
of the widow of Girwar Singh. The Judicial 
Commissioners also state that the Counsel 
who appeared before them admitted that those 
plots of cultivated lands in tbe eight villages 
were Sir at Maqluzi , and must be given to 
Rani Bijai Rij Kunwar under tbe terms 
of the Wil 1 , but he contended that Mauzi 
Cbhauch could not pass to her under the 
description of Sirat Maqbuta. The Judicial 
Commissioners came to the conclusion that 
in 1911 Rajindra Bahadur Singh had given 
Mauta Obhsuoh (excepting Chak Kbakia) 
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to Rani Bijai Raj Kunwar 88 rent-free, 
and that the description StrMcqbuta inelud- 
ed Mavza Cbbauch (lees Cbak Kbakra) and 
that under tbe Will ebe look an Estate for her 
life in tfce taluka free ef rent, and they 
Rave her a decree declaring that ebe 
is entitled to bold possession during fcer 
life of tbe village Ohbaucb, lees Cbak 
Kbakra, Pargana and District Kberi, under 
tbe Will daled tbe 14th June 1907 executed 
by Ibaknr Rajirdra Bahadur Sirgb, tbe 
late talukdar of Mabewa. ” From that 
decree Thakur J6i Irdra Babadur Singh 
has appealed to His Majesty in Council. 

After a careful cor6ideration of all tbe 
faets in these consolidated appeals, their 
Lordships have con e to tbe conclusions that 
tbe words Siiat Maqlvza in the Will did 
apply to and icver net only f ir lards wbioh 
might be accurately described as “ Sir 11 but 
alio Mavzi Cbbauih (less Cbak Khakta), 
and that Rajicdra Bahadur 8ingb, in ion* 
firmation of bis gift cf 1311 to bis wife 
Rani Bijai Raj Kuuwar, of Mama Cbbauch 
(lees Cbak Kbakra) rent-fee for her life, did 
by bis Will intend to bequeath, and did 
beqoeatb, to her Mouza Cbbauib (less Cbak 
Kbakra) for her life as a proprietor, and 
without any liability to have it assessed to 
rent, and they also are of opinion that Thakur 
Jai Iudra Babadur Singb, who takes his 
interest in taluq Mahewa under that Will, 
and whose only title to any part of taluq 
Mabewa is under that Will, cannot repudiate 
tbe condition of tbe Will that Mama Chbanoh 
should be held by Rani Bijai Raj Kunwar 
for her life rent-free. 

It has been contended on behalf of Thakur 
Jai Indra Babadur Singh in there con¬ 
solidated appeals that tbe decision of tbe 
Board in Puboti Kinivar v. Deputy 
Comrristior.er of Shirt (1) governs thiscaee. 
That contention was based on a iiraeonrep- 
tion. In that case tbe plaintiff, who 6ued 
for an enhancement cf rent, was the* pro¬ 
prietor ” of the mahal there in question 
within tbe meaning of section 107A of Act 
XXII of 1£S5 as anrnded by Aot IV cf 
1901, atd was ruiDg a thikodir who held 
under a lease, In thie case Thakur Jai 

(1) 47 Ind. Cus. 394; 46 I. A. Ill; 6 0. L. J. 433, 24 

L. T. 292; 35 M. L. J. 626: 16 A. L. J 86n; 8 L. 
W.6&6; 6 P. L. W. 30 ’; 2« 0. L. J. 449; 41 A. 64t; 
(1918) M. W. N. 880; 23 0. W. N. 126;|20 Bom. 1. K. 
J095 (P. C.), 


Indra Bahadur Siogb is not a proprietor of 
Mama Cbhaueb or of any part of it, and 
will not ba tbe proprietor while Rani 
Bijai Kej Kunwar continues to be tbe pro¬ 
prietor for her life, and Act XXII of lc 86 
as amended by Act IV of 1901 does not 

apply. 

Tbeir Lordships will humbly advise His 
Majesty that the appeal in which Rani 
Bijai Raj Kunwar is tbe appellant should 
be allowed with coats, and tbe decree or 
order of tbe Board of Revenue of tbe United 
Provinces of Agra and Oudh of tbe 16th 
December 1916 be sat aside and tbe decree 
of tbe Commissioner of tbe Lucknow Division 
of tbe 7th JaDU8ry 1916 be restored and 
affirmed, End that tbe appeal in which 
Thakur Jai Indra Babadur bingb is the 
appellant be dismissed with costs. 

in parting with this case their Lcrdship9 
desire to add one further observation upon 
a matter which in other cases has often 
before teen animadverted upon, bat appa¬ 
rently with small result, Damely, tho manner 
in which tbe record in Thakur Jai Indra 
Babadur Singh’s appeal has keen prepared. 
When this record, which consisted of J,13l 
pages, was received by the Registrar of 
tbe Privy Council it appeared to him that 
a large park of it, consisting of lists of 
property in tabular form, was unnecessary 
for the purposes of tbe app3a), and be 
communioated this view to the London 
solicitors with a suggestion that Counsel 
should be consulted as to eliminating this 
portion of the printed book. As a result 
tbe parties agreed between tbemfelves, 
on the advice of tbeir Counsel to omit over 
£0.- pages, which were taken out of tbe 
books and rot referred to agaiD, and this 
shows that they should never have been 
included. Tbe persons primarily responsible 
for this reckless waste of money were, no 
doubt, Tbakur Jai iDdra Babadur Singh and 
bis advisers in India, and bad hs won the 
appeal he would certainly not have received 
aDy costs in respect of this part of tbe 
record. But at the same time tbeir Lordships 
think that a duty lies upon th>- Court to exer¬ 
cise control upon tbe wholesale inoluion of 
irrelevant documents, a uu'y wbioh in this 
case was certainly not performed. A few 
weeks ago, in another appeal from the same 
Court their Lordships drew attention to tbe 
feet that tbe record contained at leact 781 oq* 



V#l Lxviii] 


INDIAN OASIS. 


383 


ZOBA V . CHANUU. 

toececsary pages, and they do eo again with the 
earnest hope that the Judges of the Court of 
the Jaditial Commissioner will take such 
steps as will prevent in the future the con • 
tinuanca of what their Lordships consider a 
scandal ' and a hindrance to the proper 
admins (ration of justice. 

W. C. A. Firtt appeal allowed . 

Second appeal dismissed , 

Solicitors for the Appellant in 1st Appeal 
and Respondent in 2od Appeal:—Messxs. 
Janies Qray 8f Son. 

Solicitors for the Respondent in let 
Appeal and Appellant in 2nd Appeal 
Messrs, T. L. Wilton 8f Oo. 


LAHORE HIGH COURT. 

Second Cjvil Appeal No. 1434 of 1921. 

March 27, 1922. 

Preunl: — Justice Sir William Chevis, Kt. 
ZORA— Defendant—Appellant 

versus 

CHANDU and otheks—Plaintiffs — 

Respondents. 

Regulation (XVI f of 180* , as. 7, 8— Mortgage — 
Foreclosure notice, proper form of—Defective notice, 
effect of—Mortgagee in possession, duty of. ■ 

Section 7 of Regulation XVIT of 1808 provides 
either for payment or tender to the mortgagor or 
for deposit in Court, and a notice which simply in¬ 
forms the mortgagor that he must pay the money 
within the year and says nothing as to the alterna¬ 
tives of tenders and deposit in Court is misleading 
and the defect is not cured merely by the addition 
of the words “in the manner provided for in section 
7 of the Regulation " [p. 88*, col. •.] 

Fakira v Piyare Lai, >1 P R. 190'; 67 P. L. R. 
1901, Sardari v Chiranji Lai, 28 P-R, 1901; 9 P. 
L. R. 1901, distinguished 

Tara Chand v. Chiman, 12 Ind. Cas. 630; 3 P. L. K* 
1912; 26* P. W. R. 1911, followed. 

A defective notice is fatal to the validity of pro¬ 
ceedings taken under Regulation XVII of 1806. 
[p. 884, col .] 

Where a mortgageeis putin possession of the mort¬ 
gaged property the intention of the parties is that 
the land shall be properly cultivated and that the 
mortgagee shall put it to the best use, so that a fair 
amount of profits may bo realised uuil credited 
towards interest duo on the principal mortgage debt, 
[p. 884, col. 2.] 

Second appeal from a degree of the District 
Judge, Hiisar, dated the 2Stk February 1921, 
affirming that of the Subovdine.te Judge, 
Second Class, Biesar, dated the 10th April 
1920. 

Mr. Nanak Ohand, for the Appellant. 

Mr. Nanak Ohand Pandit, for the Respond¬ 
ents. 


JUDGMENT.—The ’ plaintiffs sue fer 
redemption of land mortgaged by their 
father and uncle in 1898 for Ri. 70. 
According to the terms of the mortgage- 
deed, the mortgagee was to hold possession 
and the principal sum wa9 to carry 
interest at the rate of Rs. 1-9-0 per ,eent. 
per mensem and compound interest at the 
earns rate in default but profits of the 
land were to be credited towards interest. 
At the end of three years, if the mortgage 
was not redeemed, the land was to be 
regarded as sold. In 18S9 the mortgagee 
got a foreclosure notice -issued by the 
Court of the District Judge. The notice 
warns the mortgagors that if within one 
year of the date of the notice they do 
not pay the money and redeem the land 
in the manner provided for in section * 
of the Regulation, then the land will be 
regarded as cold outright and the mortgagee 
will be entitled to sue for possession as 
owner. The year of graco pa?S3d and the 
land was not redeemed. The mortgages 
brought no suit but quietly lemained in 
possession of the land. Now, in 1919 the 
rhintiffs sued to redeem. The mortgagee 
objects that he holds pos*e>sion as owner, 
but this plea was overruled by the lower 
Courts which held that the notice issued 
in 1*99 was legally defective. The First 
Court gave a decree for redemption on 
payment of Rs. 70 principal and interest 
at 12 percent, per annum from the date of 
the mortgage to the date of payment. 
The defendant appealed to the District 
Judge who held that the terms of the 
mortgage-deed were not harsh or unonscion- 
able, but was of opinion that the defendant 
was really entitled only to interest for 
four years and that interest after the 
year of grace was not legally admissible, 
The District Judge, therefore, dismissed his 

appeal. 

The defendant has lodged a second appeal 
to this Court, and the first question is 
whether the foreclosure nolioe issued in 
1899 is legally defective. On behalf of 
the defendant relianse is placed on Fakira 
v. Piyare Lai (1) and Sardari v. Chiranji 
Lai (2). Tie latter ruling is extremely 


(|) 21 P. R. 1901; 57 P. L. R. 1901 
(2) 28 P. R. 1901; 9 P, L.R. 1901, 
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brie! and does not, in my opinion, throw 
light on the present case* In the former 
ruling it is laid down that it is snffio’ent to 
inform the mortgager that he must within 
one year redeem the land in the manner 
provided for in Eeolion 7 of the Reflation. 
For the iespondenls reliance is placed on 
Tara Ohatid v. Ohiman (3), a judgment in 
which I laid down that a notice to the 
mortgagor which incorrectly or incompletely 
describes the manner in which redemption 
might be made was misleading and defective, 
even though a reference might be made 
in the notice to section 7 of the Regulation. 
I am still of the same opinion. Section 
7 of the Regulation provides either for 
payment or tender to the mortgagor or 
for deposit in Court, and a notice which 
simply informs the mortgagor that he must 
pay the money within the year atd Fays 
nothing as to the alternatives of tenders 
and deposits in Oonrt is, in my opinion, 
mitleading, and I do not consider that the 
defect is cured merely by the addition of 
words “in the manner provided for in section 
7 of the Regulation”. I note that in 
Fakira v, Piyare Lai (1) there was no 
misdescription of, the manner provided for 
in section 7. The notice merely stated 
that the mortgagor must redeem in the 
manner provided for in section 7 without 
stating what that manner was; but in the 
preient cese the notice does not oontent 
itself with a reference to section 7 but 
incompletely describes the method) of 
redemption provided for in that section. 
I bold then that the notice is defective 
and that the mortgage still subsists. 

Another plea taken before me on behalf 
of the defendaut but not pressed, was 
that the suit was barred as for more than 
12 years after the year of grace the 
mortgagee held advene pcssezsion, but the 
Article of the Schedule to the Limitation 
Act which governs the case is Ait. 148 
and not Art. 144. The mortgage is 
still subsisting and the mortgagors have 
a right to redeem at any time within 
tO years, and the mortgagee oannot be 
allowed to set np any title of adverse 
possession within that period. 


[1622 

% _ 

• C 

The only other question ig what sum of 
money the plaintiff) should pay in order • 
to redeem the land P On behalf of the 
defendant it is urged that the terms 
of the mortgage-deed should be strictly 
carried out, bat the terms of the mort-; 
gage* deed are that profits shall be; 
credited towards infceregfc. Now, the interest 
on the principal sum was only R?, 13 a 
year to within one or two annag, and 
the land revenue only Rs. 4-6-3. So if the: 
mortgagee received as much as Rs. 17-6-3. 
yearly from the land he would be due 
nothing on account of interest. The mort. 
gagee has produced no accounts, and on. 
his behalf it is stated by Mr. Nanak 
Ohand that the land is poor land and has 
yielded practically nothing. For this, how¬ 
ever, we have only the bare statement of 
the mortgagee and I am not prepared to 
puppose that a money-lender would advance 
so much money on the security of land 
that the profits of the land woutd not be 
equal to the interest. The mortgagee was 
in possession and it was his duty, as long 
as the mortgage existed, to keep accounts. 
It is easy for him to keep no aooounts 
and to assert at the time when the 
mortgagors sue to redeem that the land 
has yielded no profits. If he has neglected 
to cultivate the land that is his fault. 
The intention of thB parties in such ft 
case is dearly that the land shall be 
properly cultivated and that the mortgagee 
in possession of the land shall put it to 
the best use so that a fair amount of 
profits may be realised and credited towards 
interest due on tbe principal mongage-debt. 
The mortgagee as it is gets 12 per cent, 
interest under the decrees of the lower 
Courts, and in addition be has had, oi* 
should have had, the profits of the land, and 
I am not prepared to hold that anything 
more is due to him 6ven according to the 
terms of the deed. I, therefore, uphold 
the decrees of the lower Conr*s and 
dismiss the appeal with costs. 

z - Appeal diimitfed. 


(3) U lud. Cas. 580; 3 P. L. E. 1912; 263 P. W. R 

10 U. 



tfoU LXVITI] WDIAN OA?«S. 



A. K. R. M. C. T. 0H1TTT FIRM V . MAUMQ AfHO BWIH. HAWAB V. EABCI. 

LOWER BURMA CHIEF COURT. these are ipoloded that tbwe must be » 

Misoillanious Civil Appial No. 220 of 1921. debt due to the creditor aggregating not 

April 6, 1922. le^s than Re. 600, Therefore, it wae in- 

Present: —Mr. Justiee Pratt and cumbent on the petitioner to prove the 


' Mr. Jnstioe Duokworth. 

? A. K. R. M. C. T. CHETTY FIRM by its 
Agent KRISHNAPA OHETTY—Appellarti 

versus 

MAUNG AUNG RWIN—Rrspomdbrt. 

Provincial Insolvency Act (V of 1920,), 83. 24, 25 
—Insolvency petition by creditor — Debt, proof of. 

Where a oreditor applies to have his debtor 
adjudged an insolvent, the Couyt bound to require 
the oreditor to prove his debt, and ought not to 
require him to do this by means of a regular suit. 

MiBosllaueons appeal against an order 
passed by the Distriit Judge, Pegu, dated 
the 10th November 1921. 

Mr. Ohari , for the Appellants. 

Mr. tfaung Tin, for the Respondent. 

JUDGMENT.—In this sase a sreditor 
Chatty applied to the District Court in 
order to have a debtor adjudicated insolvent. 

For the puroose of this appeal, it will 
be enough to sta*e that, when the debtor 
appeared, he denied that he owed any debts 
to the creditor. 

The learned Jndge of the Distriat Oonrt 
declined to permit the ereditor to prove 
the alleged debtp, requiring him to prove 
them by means of regular suits. He held 
rightly that, in order to enable a areditor 
to file such an application, there mast be 
a debt, which mnet be a liquidated sum 
payable either immediately or at some 
future time. This represents seotion 9 of 
the Provincial Ensolvenay Act, 1929. The 
learned Jndge, however, went on to hold 
that alause (6) of section 9 seems to show 
that a debt must be indisputably due, and 
remarked that be aculd find no section, 
which empowered an Iosolvenay Oonrt to 
make an inqairy into a question of this 
nature. 

Here he was elearly wrong. 

Section 2t (1) (a) of the Act lays 

down that the Court shall reqoire proif 
of, amongst other matters, the fact- that 
the ereditor is entitled to present the 
petition. This nndoahteil? refers back to 
s°etion 9 This latter scjt; m lays down 
the sonditioDs whish entitle a areditor to 
present a petition agains- a debtor, In 


debt. . 

The Ait is based on the Engliib Bank¬ 
ruptcy Aet. Sestion 5 (5) of that Act 
provides expressly for an alternative re¬ 
ference of the ereditor, in eueb oireum- 
stances ae the present, to relief by regular 
suit. The omission of aoy similar provi¬ 
sion from the Indian Aft indicates that 
thereunder there is no similar alternative 
method of proeedure, but that the ereditor 
must be allowed under seetion 24 to prove 
the debt, when the debtor denies it. Farther 
section 25 provides for dismissal of the 
petition on failure of the oreditor to prove 
his right to present it, and this obviously 
involves the necessity of proving that right, 
in order to avoid dismissal. 

The learned Judge of the Distriet Court 
weut astray by referring to the statements 
of objects and reasons given by the Legis¬ 
lature in enaeting the Provincial Iusolveney 
Aat. The passage whish he quoted relates, 
not to proceedings prior to adjudisatiou, 
hut to proceedings in the Insolvency, i. e., 
after the adjudication of the insolvent. 
The order of the Distrist Court, dated 
10th November 1921, is set aside, and the 
case is remanded to that Conrt, with orders 
to proceed according to law. The appel¬ 
lants’ costs will be paid by respondent, with 
Advocates’ fees of three gold mohurs. 

w. c. A. Oase remanded. 


LAHORE HIGH COURT. 

Letters Patsnt Appial No. 198 of 1921, 

February 4, 1 922. 

Present :—Sir Shadi Lai, Kr., Chief Justiee, 
and Mr. Jnstio9 Campbell. 

HARJAS AND ANOTHER—PLAINTIFFS_ 

Appallants 

versus 

HAR&E and other*—D»fend4nt8 — 

Rb J P >NDENT*. 

Oust om ~5 'iccessio n - Non-proprietors. 

By ordinary village ouatom a near collateral ia 
entitled to retain posaeasion of the house of a 
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deceased Kamin in the village dbadi in preference to 
a proprietor. 

A collateral in the third degTee is ‘a near collateral* 
within the meaning of this rule. 

Belt Ram v. Umar Bakhsh, 48 Ind. Cas.723: 116 P. 
R. 1918; 25 P. L. B. 1919, Ala Ali Khan v. Kala, 50 
Ind Cas. 11; 103 P. R, 1919, referred to. 

Where the custom of a particular village is uncer¬ 
tain, tho rule of general custom should be applied. 

Letters Patent Appeal from a decree 
of Mr. Justice Moti Sagar, dated the 26th 
of July 1921, parsed in Civil Appeal No. 
2 46 of H20, affirming that of the District 
Judge, Karnal, dated the 9th August 1920. 

Mr. 8hamair Ohand , for the Appellants. 

Lala Jagan Nath , for the Respondents. 

JUDGMENT.—This suit was for posses* 
lion of a house owned by Udmi carpenter 
deceased. The plaintiffs were his first 
•onsin once removed and bis first cousin 
twice removed, both being descend¬ 
ants of Daulak Ram, a brother of Udmi’s 
father. The defendants were two Jat pro¬ 
prietors of the village. 

The first Court decreed in favour of the 
plaintiffs. Its judgment was reversed on 
appeal by the District Judge, and the 
learned Judge in Chambers affirmed the 
decision of the District Judge. The second 
appeal to this Court was accompanied by 
a certificate under section 41 (3) of the 

Punjab Courts Act, 

The plaintiffs claimed to be owners in 
the abadi site, but the decision of the 
Distriot Judge that they are not owners, and 
that Udmi was also not an owner is 
final. 

The point for decision is whether by 
custom the plaintiffs*appellants are entitled 
to emceed as heirs of Udmi to his house 
in the village abadi of the site of which 
he was not a joint proprietor. The learned 
District Judge held that it was neoesiary 
for them to prove a special custom since 
they were not sufficiently nearly related to 
Udmi to be recognized as his heirs for 
this particular purpose by general custom. 
The finding of the learned Judge in Cham¬ 
bers was to the same effect. 

In two recent rulings of this Court, Belt 
Bam v. Umar Bahhsh (l) and Ata Ali 
Khan v. Kala (2), it was held that by ordinary 

(1) 48 Ind. Cas. 723; 116 P. R, 1918; 26 P. L. R. 
iy 

(JO 60 m, Cm, 11,106 P. B, 1910. 


village custom a near collateral ii entitled 
to retain possession of the bouse of a de¬ 
ceased kamin in the village abadi in pre¬ 
ference to a proprietor. In the former case 
the collateral held to be so entitled was 
a first cousin and in the latter he was an 
nnole, that is to eay, both were collaterals 
in the third degree. In the present in¬ 
stance the plaintiffs are desaeodants of the 
deceased's anile and also sollaterals in the third 
degree. 

We are satisfied that both these rnlinge 
correctly state the general rule of custom 
and having regard to the customary method 
of computing relationship in degrees, we do 
not see why the direct descendants of an 
uncle should be in a worse position than 
the uncle himself would have been had he 
been alive, In our opinion the plaintiffs 
are such near collaterals aa are permitted 
by general custom to Bncaed to the occu¬ 
pation of a deceased Kamin's house. 

There is a copy on the record of a para* 
graph in the wajtb ul-arz of 1879 of this 
particular village which deals with suciesuon 
to the houses of non* proprietors and is in 
accordance with what we hold to be the 
rule of general custom. There is a foot¬ 
note that at the time of attestation of the 
tcaitb ul an the proprietors urged that 
the house of a non proprietor, who bad died 
without male issue, should revert to the 
proprietary body. We read this merely 
bb a protest and not as a statement of the 
existence of a speoial custom. At the utmost 
its effect can only be that the custom of 
this village is uncertain and this being so, 
the rule of general custom mast be 
applied. 

We aicept the appeal, dieebarge the 
decree of the learned Judge in Chambers 
and restore the decree of the First Court. 
Rsipor dents will pay the costs of the appel* 
lants thiougbont. 

z * *• Appeal accepted. 
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LOWERBURMA CHIEF COURT. 

First Civil Appeal No. 164 op 1920. 

April 7,1922. 

Preteni :—Sir Sydney Robinson, Kt., Chief 
Judge, and Mr. Justice Maogregor. 

KO TINE AMD OTHERS—D*P«MDAIIT8 

—Appellants 
versus 

ISMAIL CASSIM MOORAD-Plawtiif 

— Rl IPO* DMT. 

Transier of Property Act (IV oj 1882d» *• 60“ Mort¬ 
gage, splitting of—Mortgagee purchasing part oj mort - 
gaged property- Redemption by one of several mortgagort 
— Interest— Penalty—Question of laic. 

A mortgagee is entitled to claim that his ae £ ur *^ 
should not be split up, but if, by his own act, he be- 
comes the purchaser of a portion of the mortgage- 
seourity, he has no longer any right to claim that 
the seourity should not be split up, and the mort¬ 
gagor or his assignees beoome liable only for so 
muoh of the mortgage-debt as is proportionate to 
the portion of the mortgage-security they have pur¬ 
chased. Where the mortgagee seeks to bring tUe 
mortgaged property to sale in execution of a decree 
obtained on his mortgage, he must bring into 
account the full value of the mortgaged property 
purchased by him. [p. 889, cols. 1 A 2.J 

Where the question whether the interest claimed 
on a mortgage-deed is a penalty, depends on an 
interpretation of a clause in the deed, the question 
is not a simple question of fact, and may be raise 
for the first time in first appeal [p 881, col. 2.J 
Where a mortgage-deed provides for the payment 
of an increased rate of interest in case of default m 
paying the mortgage-money, and such increased rate 
is payable from the date of the mortgage, the pro¬ 
vision is a penalty and ought not to be allowed, 
[p. 889, col.2; p. 890, ool. 1.] . 

First appeal against the judgment passed 
by the District Judge, Hanthawaddy. 

Mr. Chari, for ibe Appsllants. 

Mr. Jeejeebhoui for the Respondent. 

JUDGMENT.—The facts of this saae may 

be briefly stated as follows : — 

Defendants Nos. 1 and 2 executed and regis¬ 
tered a mortgage on various praiela of land 
in favour of the plaintiff-respondent. 
Subsequently tbe mortgagors sold varioas 
portions of the lands mirtgasel to the other 
defendants in this ca^e and they have 
erected buildings of vari u< kin Is oo them. 
Tte plaintiff-respondont then brought a siit 
against defendants N is. 1 an! 2 bissd on 
certain p/omissory-notes an i obtained a 

desree. In execution of that decree he 


brought a portion of the mortgaged prop¬ 
erties to sale and became himself the 
purchaser. Subsequently the mortgagors 
allowed certain of tbe mortgaged prop- 
ertiee to be sold for arrears of land 
revenue and thereby reduiei the mortgage 
security, The plaintiff-respondent then 
brought the preBent suit seeking a mortgage- 
decree for the whole amount then dne 
against the remaining properties, excluding 
those that he had purchased himself and 
those that had been sold for arrears of 
revenue. The defendanta-appellauts raised 
various defenses and, amongst others, the 
defence that any desree that the plaintiff- 
respondent may obtain should be limited 
so as to preserve their rights to redeem 
the lands purchased by them on payment 
of a proportionate share of the mortgage- 
debt. The morfcgags-deed contained a 
provision as to interest. Interest was fixed 
at 2 par sent, per mensem and the money 
was to be re paid by the 10th of February 
1907. The deed provided that on failure 
to so redeem interest at the insreasad rate 
of 3 per sent, per mensem for the sum bo 
remaining unpaid should b) payable. The 
defendants did not in chair writtea statement 
soonest the liability to pay this increased 
rate of intereit. It was apparently anamed 
that the plaint sorreitly set forth the terms 
of the mortgage-deed. 

The learned Diafcrisk Judge has granted a 
mortgage-deirae a? prayed for, except in 
respest of certain defendants as to whose 
liabilities the slaim was given up. Issues 
were drawn :— 

(а) As to whether the plaintiff was 
estopped from asserting his right against all 
or any of the defendants who were 6ona fids 
parehasers. 

(б) As to whether his suit was barrsd by 
limitation. 

(c) As to whether, if there was no 
estoppel, the plaintiff was entitled to a 
mortgage-desree against the baildings as well 

as the lands, and lastly 

( i ) \9 to whe'.her any of the defaadanta 
world hi ea-itM to relearn ta* lauds 
pureoasid by thorn f »r a prjportioaate share 
of the mo bg -ga debt, 

AsDgtrle thooe i«siei, the Trial ChurS 
toat m evidence was led as to thorn, 
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do argument was put forward and no law 
quoted in support of the defendants’ •laims, ■ 
The judgment states that the learned District 
Judge canqot see bow estoppel or limitation: 
op right to redeem by payment of a propor¬ 
tionate amount of the debt arises. 

I • • . • 

In this appeal, which has been very 
ably argued by Mr. Chari he raise 1 two- 
points only?— , ? 

' (t) That the defendants were entitled' 
to redeem the lauds purchased by them on 
payment of a proportionate share of the 
mortgage, and 

(u) That the increased rate of interait 
was a penalty and should not have baen 
decreed. 

As to tha first point, he argaa that, iu 
•onsequenca of the plaintiff respondent^ 
pnrsbasa of sertain of the mortgaged 
properties, the rights of the mortgagor and 
mortgagee in these properties were vested 
in one and the same person, viz. t the 
mortgagee, and that, therefore, ill mast be 
held that the mortgage, which was originally 
indivisible, had beeome opened out. He 
relies on section 60 of the Transfer of 
Property Act and urges that, even though 
the seition does not apply to the district 
where these lands are situate, the prinsiple to 
be dedosed therefrom should ba applied ai a 
rale of equity and good sonsciecse. 

For the respondent, it is urged that the 
whole of the burden of the mortgage oonld be 
and was transferred to the remaining 
properties, and relianse was plaeed on the 
deiision of their Lordships of the Privy 
Council in the ease of Bhora Thikur Das 
v. Collector of Aligarh (l). In that oise 
two properties were mortgaged and the 
mortgagee purchased one of them in 
execution of a deiree obtained by him on 
a prior mortgage, and it was held that 
the other property sontioued liabb for the 
entirety of the mortgage-debt, and that 
a purchaser of the equity of redemption 
in such property sould not be allowed to 


[IMS 

l „ 

redeem it on payment of a proportionate shat* 
of the debt. It appears to me that this i 9 
an authority dealing with an entirely differed 
•ase. The mortgagee held two mortgages, 
and he was entitled to bting the mortgaged 
property to sale in execution of his zmrtgige- 
decrea without affecting the liability o! the 
property to satisfy the subsequent mortgage, 
This was an appeal from the dec’sion of the 
H’gh Court of Allahabad, which is reported 
as Bohra Thahur Dqs v. Collector of 4 ligifh 
(2), and in the last page of the judgment of, 
the High Court, the difference between the 
two positions is pointed ont. It is there said: 

‘ Supposing A and B era mortgagors of 
certain property whith they have jointly, 
mortgaged to 0 . Now if 0, the mortgagee 
himself, purchases the equity of redemption 
frera 4 f it is dear that he cannot he permitted 
to throw on B.* share the whole harden pf 
his mortgage, In sush a ease B.’« share tan 
only be saddled with the proportionate amoant 
of the mortgage debt. Bat i?, as is the oat® 
here, 0.’* purchase was at a sale in execution 
cf a decree obtained on a prior mortgage ( 
the oase is different.'’ I am, therefore, of 
opinion that the deiision relied on is to be 
distinguished and do98 not apply to the fasti 
cf the present case. 

In Kalian Khw v. Mardan Khan (3) it 
was held that where a mortgagee aoquires 
a part of the mortgaged property, and thus 
a fusion takes place of the rights of tfao 
mortgagee and the mortgagor in the same 
persoo, the indivisible eharaster of the 
mortgage is broken up, and one of several 
mortgagors may in sash a ease redeem his 
own share ODly on payment of a pro¬ 
portionate part of the mortgage*money. 
Again, in the ca9e of Bamtda Btbi v. Ahmad 
Hussain (4), it was held that where the equi’y 
of redemption in reaoeol of a part of the 
mortgaged property beoomee vested in the 
mortgagee, whether by purchase or by iu» 
heritanse or otherwise, there is a merger of 
rights and the integrity of the mortgage is 
broken up. And in Haragan v. Qanpat (5) 
it was held that the general rule is that a 


(1)7 lad. Cas. 732; 14C, W, N, lOfM- 19 r* 
272; 8 M. L. T. 276; (1910) M. W. N. 685. 7 A 
1132; 12 Bom. L. R. 1005, 20 M U J. 890. 32 a 
37 J, A, 132 lP. C.). ,0A, “ A 


l. J. 
L. J. 
012 ; 


(2) 28 A, 893: 3 A. L. J. 439; A. W. N. (1906) 150, 
(8) 28 A. 158; A. IV. N. 1995 ) 228. 

(4) 1 Ind. Caa 77P; 81 A. 335; 0 A. L. J. 887. 

15)21 J3. 619, lllnd. Dm. (*. a.) 415, 
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mortgagee has a right to insist that hie secur¬ 
ity shall not'be split up, but in tb& 
following oases there ia do objection to 
do io and to rateably distribute the mortgage 
.debt:??-** * 

(а) When the mortgagee does not insist on 
keeping the security entire. 

(б) “ When the original eontraot itself 
recites that the mortgagors join together 
in mortgaging tleir sepaiate shares. 

(r) ‘‘When the mortgagee has himself 
split np the security, e. g % when be buys 
a portion of the mortgaged estate. In 
this case he is estopped from seeking 
to throw the whole burden on that part 
of the property still mortgaged with 

him." 

I will refer to one more authority. In 
Ohunna Lai v. Anondx Lai (6) it was held 
that when a mortgagee holding a mortgage 
over two distinot properties brings one of 
them to sale in execution of a decree 
ag&irst the mortgagor rot being, a desree 
on hia mortgage and purchases such property 
bimrelf, the whole mortgage is not neces¬ 
sarily thereby extinguished ; bat, if the 
mortgagee subsequently seeks to bring the 
mortgaged property to sale in exeoatioa 
of a desree obtained on his mortgage, he 
will have to bring into assonnt the full value 
of the portion of the mortgaged property pur¬ 
chased by him under hia former decree. 

There can, I think, be no question on the 
authorities, aDd under section 60 of the 
Transfer of Property Ast, in safes to which 
that Act applies, that the law is so, and the 
mortgagee is entitled to claim that hia 
S3surity should not be split up but, if he 
becomes by bis own ast the purchaser of 
a portion of the mortgage-security, he has 
no longer an? right to el&im that the security 
should not be split up, and the mortgagors 
or assignees for mortgagors become liable 
for on’y so much of the mortgage-debt as 
is proportionate to the portion of the 
mortgage security that they have p irc^es >d. 
Teat this is so is merely equitable. Pu tber, 
it is clear that the plaintiffs advisers 
realized the liability of the plaintiff to koep 
the lands purchased by him still subjest 
to the mortgage and the right of the mort¬ 
gagers and others to claim that this should 

(6) 19 A. 190; A. W. N. (1897) 18; 0 Ind. Deo. 
(P b,) 129. 


bs so. Accordingly, we* fiad iq 4be plain!* 
that the amount paid for the properties 
which were brought to sals is sa d to have 
been credited towards the mertgage-debt, 
partly for printipal and partly for interest. 
The object clearly was to avoid having to 
account for the full value of the property. 
It is, I think, elear that in a ease such 
as this, the purchasers from the mortgagor? 
would b 3 entitled to redeem the lands they 
purchased on payment of a proportionate 
amount of the mortgage security. 
r I-, i* urged that they cannot obtain the 
relief they seek in the present suit and that 
they must bring a separate suit against 
the mortgagee for this purpose. To somp3l 
them to bring a separate suit would clearly 
result iu great delay, hath in the present 
suit and before the rights of the virion? 
parties could he finally settled. I can see no 
reason, and I know of no rule of law, which 
would prevent the Court from passing a 
decreo, limiting plaintiff’s rights in conee- 
qrteDca of osrfcain findings of fact or of 
law 

Plaintiff eeeks a mortgage decree and 
defendants dejire and plead th& } , if he is 
to he granted a decree, that decree sboald 
be limited by setting oat that he is not 
entitled to one indivisible decree against 
the whole of the properties, but only to a 
decree wnich would permit of eaoh indiviinal 
redeeming his own lands on payment of 
a proportionate share. 1, therefore, think 
that there i* n> force in this objec¬ 
tion and that it should net be allowed 
to prevail. 

As to the seccad point: It is true that 
no defence was taken in the written statem3nt 
as regards the interest; but seeing that 
the interest claimed was clearly one which 
might raise the question of its being a penalty 
and that the defending defendants were not 
parties to the document, the plaintiff ought 
cbarly to have set oat the terms of the 
de-;d as to interact. Tie mat:er depeids 
on an lute.’oretation ut a clause in t ie deed. 
It is not a simple question of fact, and, that 
being eo, l think it may be raided in first 
appeal. 

It is perhaps not clear from the wording 
of the m >rtgage deed whether the increased 
rate of barest is to be payable from the date 
of the mortgage or only from the date of 
default; if the former, the provision is Nearly 
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ft penalty and cannot ba allowed; if the 
latter, it will fall within the provisions of 
the added explanation to section 74 of the 
Contrail Ait. 

The interest originally fixed, namely, 24 
per cent, per aonnm wai a very high rate 
of interest in the case of a mortgage with 
valuable properties as seiurity; and to in- 
oreaie the rate of interest to 36 per cent, 
per annum has had the result of practieally 
doubling' the amount of interest that is now 

payable. 

In my opinion, it is ilear that, had the 
(<kots been brought to the notics of the 
Court, it would have bieu held that this 
stipulation for an increased rate of interest 
was a stipulation by way of penalty and that 
only 2 P^ lent, per mensem would have bean 

detreed. 

It is to be noted that plaintiff has waited 
for nearly 12 year* in order to exact the 
uttermost farthing out of the inoreased rate of 

interest, 1 

The appeal must, therefore, beaio9pted 
and the deiree of the Trial Court must ba 
varied. There will be the usual morfcgage- 
deoree • for the principal earn due with 
interest at 2 pBr cent. per meDsem up to lb* 
date of decree and for six months thereafter, 
with bubsaquent interest at 6 per oent. per 
annum with costs 

The deiree will f et out that each of the 
defendants appellants is entitled to redeem 
the lands purchased by him from the 
mortgagor on payment of a proportionate 
share of the mortgage-debt and that, that 
proportionate share shall be arrived at by 
imludiDg the property purchased by the 
mortgagee himself, which ii to be taken 
at what is fixed as its value and not merely 
at the amount realized at the auition sale. 
The whole of the mortgaged properties 
having been valued, the amount due will 
be proportioned amongst the various pro* 
perties and the amounts for which each 
defendant-appellant may redeem his lands 
shall be set out and a time fixed within 
which he must do io. This will necessitate 
an enquiry, and l wonld remand the oase 
to the District Court for an enquiry to be 
made on these lines and the result of the 
enquiry, together with the opinion of the 
District Judge, will be returned to this 
Court when a final desree will be drawn 

up. 


As to costs: No orders can be passed'ftt 
present, but the matter will be decided on the 
return being made, 

w, o. i. Appeal accepted ? 

Decree varied , 

■ ■*»* r 
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LAHORE HIGH COURT. 

Sicoxd Civil Appeal No. 3009 of 1918, 

April 18, 1922. 

. Present :—Mr. Justice LeRosaignol 
and Mr, Justice Harrison. 
OHIRAGH DIN and anothir—Difindanti 

—Appkllants 
versus 

. SERAJ DIN-Plaintiff, IMAM D,N , 

AMD OTHKR8—DlFINDANTd— 

Rbspomdint*. 

Pre-emption suit — Valuation—Compensation for 
improvements, whether to be included in valuation. 

In determining the value for purposes of jurisdic- 
tion of a suit for pre-emption any compensation found 
to be equitably due to the vendee and not as a part 
of the price paid by the vendee, ought not to be 
taken into consideration [p. 89i,ools & 2.] " 

Muhammad Aftal Khan v Hand Lai , 10 P, R. 1908j 
7.1 P R. 1907; 146 P. L. R. 1909 iF B./ dia. 
tinguished. 

Abdur Rahman v. Charag Din, 19 P. R. 1P0°: 129 
P. L. R. 1608: 38 P. W. R. 1908 (F. B.), Dharam Chand 
v. Qirdhari Lai , 38 P. L R 1902, Hayat v Sant Ram , 
20 P. B. 1894 and Muhammad Khan v. Ashak Muham¬ 
mad Khan , 106 P. R. 1895 IF. B.l, referred to. 

Second appeal from a decree of the 
Senior Subordinate Jndge, First Clasp, 
Lahore, dated the 13th May 1918, affirming 
that of the Mnnsif, First Class, K&snr, Die* 
trict Lahore, dated the l9th March 1918. 

Diwan Mehr Ohand, for the Appellants, 

Malik Muhammad Hussain, fer the Re¬ 
spondent?. 

JUDGMENT,-^The first question in this 
cecond appeal is whether the appeal from the 
Muneif lay to the Court of the Senior Sub* 
ordinate Jndge. In his plaint the plaintiff 
alleged that the property in suit belonged to 
him and Imam Din jointly, that it was sold 
by Imam Din to Cbiragh Din, defendant, for 
Rs. 60 and that the plaintiff claimed one- 
half in his own right and the other half as 
a pre emptor on payment of Rs. 30. The 
Muucif found that the plaintiff had no chare 
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in the property bat wm entitled to pre¬ 
empt the whole on payment of R*. 60 
plus Ri. 71-2 0 representing: compensation 
for improvements effected by the vendee 
since the sale. If the valoe of the 
original suit was Rs 60, the Senior Sub¬ 
ordinate Judge had jurisdiction to hear the 
appeal, but if the value of the original suit 
was Rs. 60; the priae of the proparty, plut 
Rs. 71-2 0, the compensation payable for im¬ 
provements, then the Senior Subordinate 
Judge had no jurisdiation to hear the appeal 
which lay to the Distriat Court. We have 
been referred to Muhammad Aftal Khan v. 
Nand Lai (1) bat that does not afford muah 
help, for all that it lays down is that the 
Munsif is not aompetent to pass a decree in 
a suit exceeding the limits of his pecuniary 
jurisdiation. 

In Abdur Rahman v. Ohmg Dm 
(2) it is laid down that in a suit for 
possession of a hou r e the value of the improve¬ 
ments effected by defendants mu^t be taken 
into aonBideration in determining the value 
of the suit, but in the body of the judgment 
of that case it is s'ated that eases relating to 
suits for pre-emption have only an indirect 

bearing on the point in '8 ue. 

In Dhar.im Ohand v. Girdhari Lai (3) it 
was held that the value of the suit for tfce 
purposes of jarisdiation was the value of the 
property which it was sought to pre empt 
and that value was not affected because the 
defendant clamsd on equitable grounds 3 3m- 
pensation for improvements. 

In Bayat v. Sanf Ran (4) it was held that 

compensation for improvements was not to be 
taken into aciount iu determining the value 
of the suit, and iu Muhammad Khan v. Athak 
Muhammad Khan (5) it was laid down that 
the question of jurisdiation had to be deter¬ 
mined with reference to the claim made 
and not to the decision upon the claim. 

From the foregoing it appears to us that 
any acmpensatiou found to be payable by 
the plaintiff pre-emptor to the vendee on 
eqaitable grounds and not as a part of the 
price paid by the vendee is not to be taken 

into aonsideration in determining the value 
(1) 16 P. R. 1905; 73 P. ’.Y. it. 1907; 110 P. L. R. 
1908 (F. B.l. 

I2» 19 p. R. 190?; 120 P. U. R. I90S; 35 P. W. B. 
1908 IF. B.). 

(3. 38 P L. R. 1902. 

(4) *0 P. R. 1894. 

(6) 1CM P. U. 1895 (V. B.). 


of a suit in a pre-emption aass. The only 
appareut ground on which the inclusion of 
the amount paid as compensation can be 
justified iu determining the valuation of the 
suit is that the plaintiff should pay Oonrt fee 
on the value of the property he seeks posses¬ 
sion of. On the other hand, bis elaim is 
merely to be enbstitnted for the vendee in 
respect of the property in the condition in 
which it stood at the time of the sale. He 
does not pray for possession of the 

improvements effected since the rale nor is he 
invariably bound to take over those improve¬ 
ments. Indeed the vendee may prefer to 
remove the improvements effected by him, 
and in some oases he will be allowed to do so 
whilst in others he may be forced to forego 
all claim to them. For these reasons we 
think the correct view is that compensation 
found to be equitably due to the vendee is 
not to be taken into calculation for the 
determination of the value of the suit, and on 
this finding we hold that the Senior Sub¬ 
ordinate Judge had jurisdiction to hear the 
appeal. 

Tbe only other point argaed before us was 
that the Subordinate Judge was not correct 
in his fioding that the plaintiff's properly 
and tbe property sold had a common eotrance 
from the street, and it is argad that tbe plan 
on the record is not correct. We are not, 
however, at this late stage prepared to allow 
the cmtention.tbat tte plan is incorrect, for 
its correctness was never challenged iu the 
Courts below, and from that plan wa find 
that the only entrance to the area in dispute 
ie through the plaintiff’s property. Conse¬ 
quently, the Senior Subordinate Judge is 
correit in his finding that the plaintiff’s prop¬ 
erty and the property in dispute have a 
common entrance from the street. 

For these reasons we dismiss the appeal 
with costs. 

z. x. Appeal ditmitsed. 
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•OUDH JUDICIAL COMMISSIONER'S • 

COURT. 

First Civil Appeal No. 56 op 1921. 

February 10, 1922. 

Pretent :— Pandir Kanhaiya Lai, J. C. 
RAM NATH and otheks —Defendants— 

Appellant] 

16T8U8 

RAGGHA SAH —Plaintiff ano anothis — 
Dips'* ant—Rriponpe t.s. 

Evidence Act (I of 187^1, .<? 114 — Presumption — 
Court, duty of—Document produced by obligor—-Burden 
of proof—Question when immaterial. 

• When a document creating an obligation is produo* 
ed by the obligor the strength of the presumption 
authorised by section 114 of the Evidence Act varies 
in different circumstances and the Court has to take 
into regard any facts or oircumstances indicating that 
the document might have been stolen, [p. 894, col. 1.] 

. In a suit upon a bond if the latter is produced by 
the defendant with an endorsement of payment on it, 
the burden of establishing that the debt was still out¬ 
standing, or in other words, of showing that the bond 
came in the possession of the defendant by dishonest 
means and that the signatures to the endorsements 
were either forgeries or unauthorised, is on the 
plaintiff [p. 894, col *’.] 

Mohammad Mehdi Hasan Khan v. Sri Mandir 
Das , 17 Ind. Caa. 396; 16 0. C. 27i>; 12 M. L. 
T. 39 ?; 34 A. 611; 14 Bom. L. R. 1073; 10 A. L. J. 
373; 27 C. W. N. 49; 16 C. L. J. 629; (1912) M. W. N. 
10W; 23 M.L. J. 74 j; 39 T. A. 68 (P. C-), referred to. 

Iiarripria Debi v Rnkminx Debi, 19 C. 439; J9 I. A. 
79r« Sar. P. C. J. 177; 9 Tnd. Dec. in. s i 736 iP. C.\ 
relied on. 

The burden of proof shifts as the evidence is de- 
voloped: and when both the parties produce their evi* 
donee, the question on whom the initial onus lay 
ceases to be of much importance [p 994, col. 2.] 
Kundan l/il v. Musammat Begam-un-nisa, 47 Ind. 
Cas. 837; 22 C. W. N. 937; 8 1. W. 233 (P. C.\ 
followed. 

Appeal against a decree of the Subordi¬ 
nate Judge, Barabauki, dated the ldth August 
1921. 

Messrs. Bithethtoar Nath Srivattava and Har 
T)h an Ohandra, for the Appellants. 

Messrs A. P. Sen and Ram Bh trjss L'l, 
for Rfsoondenfc No. 1. 

JUDGMENT.—This appeal arises out of 
a soit brought by the plaintiff for the 
recovery of money due on a mortgage-bond 
executed by Abdul Karim and Nasir Alam 
on the 23rd February 1912. The mortgage 
was effected in lien of Ri. 1,000 re-payable 
within two years with interest at 2 per lent, 
per mensem compoundable half-yearly. 

It is common ground that a dicoity was 
fommitted at the bcuse cf the plaintiff on 


the 14th June 1915. The plaintiff escaped 
by jumping down from the roof of his honse 
bat not without fracturing bis arm. In 
the course of the dacoity the daooits burnt 
the account books and other papers bsJongiDg 
to the plaintiff and are stated to have carried 
away other property including cash, orna¬ 
ments ard other articles. 

. The allegation of the plaintiff was that the 
original mortgage-bond in suit was lost by 
bim in that dacoity The defendant* Nos 2 
and :< produced that document and stated 
that they bad obtained it frrm Abdul Karim', 
the original mcr'gpgor, at the time they 
took a fuhseqnent. mortgage from him on 
the 26th August 1914. The learned Subordi¬ 
nate Judge in a well eonsidered judgment 
same to the conclusion that the loss of the 
digital bond was proved ard that the 
defendants had failed to establish the alleged 
payment. 

The decoity was committed in the village 
Paintipur near the hrrder of the Barabanjci 
Dis'ricf hy about 40 m-n, 8 of whom wsro 
rfen r.fxt mornirg pacing by the village 
Mi zApnr, wbioh is in the Sitapur 
D.striot with some bundles, the carrying 
of which aroused the suspicion of some of 
the villagers. They were arrested and the 
bundles were found to contain ornaments, 
some of which were identified as a part of the 
property which had been pledged with the 
plaintiff. Their capture led to the arrestof 
other persons, Mary of those arrested 
were eventually convicted on the 8tb 
December 1915, A list of the document 
lost in that dacoity was not then filed but 
the preeent plaintiff stated before the Com¬ 
mitting Magistrate that the dacoits had 
burnt his acocunt-books and other papers. 
He was under that impression when 
ho filed the present 6nit, bat the subsequent 
production of the mortgage boud in suit has 
led bim to suggest that all the dcouments 
had not been burnt and some mu6t have 
been removed by the daioita. 

1 be defendants have produced no direct 
evidence to prove that the money due on 
the bird in suit was paid by any 
of the executants to the plaintiff. They 
produced Ablul Karim, the original 
mortgagor, whose statement is that in 
1913 he paid Rs. 1,000 to Nasir Alam, 
and got back the mortgage bond from biro. 

In crofs-examinatioD he said that he bed 



INDIAN OASSB. 


m 


Yo\ LXfltl] 

RAM NATH V t SAOOHA I AH. 

paid the money by making a fre3b mortgage 
in favour of the late Raja of Belahra for 
Rsi 4*000 ; bat ro oopy of that mortgage-deed 
has been filed, and it is admitted that no- 
money was left ont of the consideration of 
that mortgage with the Raja cf Belabra for 
the payment of the money dne to the plaintiff. 
He farther stated that the payment was 
really made in 1914 and that the amoant 
paid was Ri. 1,0C0 or l,2C0. The mortgage- 
bond contains no endor-ement evidencing 
the payment. The plaintiff is literate. The 
amoant dae on tho mortgage-bond in 1914 
mast have been much more than wbat Abdul 
Karim professes to have paid. It is not 
likely that. Abdal Karim or Naeir Alam 
would have paid the money due on the mort¬ 
gage to the plaintiff without obtaining an 
endorsement from him therecn. 

The story of the defeDdants appallanta is 
that Abdul Karim mortgaged the property 
comprised in the bond in suit with Kundan 
Lai on the 26th August 1914 for Rs. 2, -0J, 
the whole of wbioh wa9 paid in cash partly 
before execution and partly at the time of 
registration, it is olso a°eerfed that at the 
time of taking that mortgage Kun-fan Lai 
had searobed the records and come to 
know that there was a mortgage on the said 
property held by the plaintiff and learnt 
from Abdul Karim that it had already been 
paid np and that the original mortgage-bond 
was then made over by Abdul Karim to him 
with two small holes at the plioes where 
the signatures of Abdul Karim and Nasir 
Alam existed to indicate that it bad been 
rendered useles?. Subsequently Abdul Karin 
sold tbe said property to Kundan Lai for 
Rs 7,C0J on the 9*h April lyl5. The 
dacoity took place on the I4:h June 1915. 
It is difficult io say that Abdul Karim could 
have any motive for bringing about the 
dacoity after he had sold his inte est in 
the mortgaged propdrty to Kundan Lai, 
though an insinuation of that effect has 
been made by tbe plaintiff in bis evidence 
in this case. From the notes of search 
made at the time of the execution of 
the mortgage of the 29th March 1914, 
it appears that a mortgage bond was 
executed by Abdul Karim and certain other 
persons in favour of Raja Abul Hasan 
Khan of Belabra in respect of their share 
in the property mortgaged for Bp. 5,000 
on the 22nd May 1912 within a few months 


of the execution of mortgage-bond in suit. 
No other lean on the security of tbe 
d'spu'.ed property is shown to have been 
taken from Raja Abal .Hasan Khan of 
Belahra either in 1913 or 1914. If Abdnl 
Karim was unable to pay the money due on 
the mortgage in suit out of the consideration 
advanced by the Raja of Belahra on tbe 
22nd May 1912, it is hardly likely that 
he would have been able .to pay any money 
to tbe plaintiff in 19 3 or 1914 unless 
a fresh lean was taken for the purpose, of 
which there is no proof. 

The evidence of Kundan Lai about 
the original mortgage-bond having been 
returned to him by Abdul Karim cn 
tbe 26th August 1914 is not supported 
by ary reliable evidence. The statements 
of Abdul Karim and KuLdan Lai are 
cot footing. Kundan Lai states that Abdul 
Kanm told him when returning the 
mortgage bend in suit that no endorsement 
of payment could have lean obtained 
thereon because the plaintiff was illiterate; 
but Abdul Karim Mates that he did not 
say so and that be knew that the plaintiff 
was literate. If tbe document was aotually 
returned tbe probability is that it would have 
been returned before the Sab Registrar 
and a note of return would have then found 
a place in tbe regittration endorsement. 
In fact the mortgpge of the 2ofch August 
1914 does Dot even say that there was 
ro previous encumbrance in existence, 
though the mor : gage-bond in suit did eay 
so, Tbe statements of Ahmad Husain and 
Maiku Lai about the return of the o>igiual 
dc cement are unreliable at d have been 
lightly disbelieved by the learned Subor¬ 
dinate Judge. Kundan Lai states that Mathura 
Frbsad wasoneof tbept-rsors present when 
tbe original mortgage bond was returned 
by Abdul Karim to Kundan Lai ; but 
Malbuia Prasad states that he was not 
present at the time of the execution of the 
mortgage by Abdul Karim in favour of 
Kundan Lai and that all he knew was that 
at tbe time of the execution of the sale-deed 
some papers had been returned by Abdul 
Karim to KundaD Lai but he did not know 

what they were. 

There is a curious note on the back oC 
the original mortgage-bond filed by Kuuduu 
Lsl cii the tower left band corner* referring 
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to the mortgage'bond in question in the 
following termB :—“ Rs. 1,000 Baggha 8ah 
ka bainama Abdul Karim diha ”. The object 
of this note perhaps was to indicate to the 
holder who evidently did not know the 
language in which the document given was 
written that it was the mortgage of 
Rs. 1,000 in favour of RagghaSah appertain¬ 
ing to the property abont which a sale-deed 
had been taken from Abdul Karim. It 
might also mean that the document given 
was the sale-deed for Rs. 1,000 executed 
by Abdul Karim in favour of Raggha Sah or 
that the bond had been reseived from Abdul 
Karim in connection with the sale. What¬ 
ever the signification of that note might be, 
there can be no question that it could not have 
been made till after the sale deed exeiuted by 
Abdul Karim in favour of Kundan Lai had 
come into existence ana if the evidence 
produoed by Kundan Lai to prove that the 
document in question bad been returned 
to him by Abdul Karim on the 26th August 
1914 fails, aDd no evidence is forthcoming 
to prove that Abdul Karim had paid aDy 
money to the plaintiff in satisfaction thereof 
in 143 or 1914 as now stated, the story 
told by the plaintiff that the document bad 
been lost at the time rf the dacoity and 
had parsed thereafter from the hands of 
one of the daioits to the person interested in 
setting up the plea of payment becomes 
highly probable. The learned Subordinate 
Judge believed the evidence of the plaintiff 
and disbelieved that produced by the defend¬ 
ants and there is no sufficient reason for 
taking a different view. 

Under section 114, clause (1), of the Indian 
Evidence Act (l of 1 fc72) it is open to the 
Court to presume that if a document creat¬ 
ing an obligation is in the hands of the 
obligor, the obligation has been discharged. 
But in raising euih apresumtion the Court 
has to tabe into regard aDy faots or circum¬ 
stances indicating that it might have been 
stolen. It is not denied that a dacoity had 
been committed at the house oMbe plaintiff 
and it cannot be seriously disputed that 
the dacoits had burnt his account* books 
and other papers and possibly taken away 
such doouments as they might have liked 
to remove, of which the plaintiff, who had 
jumped down from the roof toon after the 
arrival of the dacoits, could have had no 
Jujowledpe. The learned Counsel for the 


mi 

i f % 

defendants-appellants relies on the deoision 
in Mohammad Mehdi Hasan Khan v. 
Sri Mandir Das (1) where their Lordships 
of the Privy Council observed that if the 
original bond was produced by the defend¬ 
ant with an endorsement of payment on 
it, the bnrden of establishing that the debt 
was still outstanding or, in other words, of 
showing that the bond came in the posses¬ 
sion of the defendant by dishonest means 
and that the signages to the endorsements 
were either forgeries or unauthorised is on 
the plaintiff. The plaintiff has stated on 
oath the circumstances in whio^i he lost the 
document in the course of the dacoity. The 
learned Subordinate Judge has believed 
his evidence ; and as pointed oat ia Harri • 
pria Debi v, Rukmini Debt (2) his opinion 
as to the loss cannot ba lightly sei aside. 
The strength of the presumption, which' 
might be raised whan a document, creat¬ 
ing the obligation is produced by the 
obligor, varies in different circamstancea. 
The burden shifts, to nse the language of 
Viscount HJlane in Kundan Lai v. Munmmal 
Eegam un niia (3) as the evidence is develop¬ 
ed; and whan both the parties prodace their 
evidence the question on whom the initial 
onus lay ceases to ha of much importance, 
The plaintiff explained in his evidence that 
he was nnable to file a suit earlier because 
his arm had been fractured and he was 
nnable to do any work for two years and 
a half. The dacoity most naturally have 
upset him considerably, keeping him as 
far as his debtors went in fear of farther 
trouble. He obtained a copy of the mort¬ 
gage-bond on the 14th September 1917, 
The delay in the institution of the enit 
wool! not, therefore, justify an adverse 
inference. He states that he made demands 
from Abdnl Karim from time to time; that be 
had lost abont 300 doonments, out of which 
about 15 or 20 were registered. His account- 
books had bean destroyed rendering a trace 
of the particulars of unregistered bands 
difficult. He filed a suit on one of the 

(1) 17 Ind. Cas. 396; 15 0. O. 273; 12 M. L. T. 392; 
34 A. 511- 14 Bom. L. R. 1073; 10 A. L. J. 373;17 C. 
W. N. 49; 16 C. L. J. 629; U9l2j M. W. N. 1052; 23 
M.L.J. 741,391. A. 98 (P 0.). 

(2) 19 C. 438; 19 I. A. 79; 0 Sar. P. C. J. 177; 9 
lud Doc. (k. a.) 736 (P. C.). 

(3; 47 Ind. Cas. 337; \2i 0. W. N. 937: 8 L. W. 215 

(P. C.). 
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registered documents and got a decree. 
The other. documents might have been 
re-paid or renewed or the money due on 
them otherwise settled. No question - was 
pat to the plaintiff about them. His failure 
to file any other suit before the institution 
of the present one would not justify an 
inference that he had really lost none. 
The value of the property mortgaged which, 
according to Kundan Lai, yields a profit 
of Rs. 650 a year, is much more than 
the amount paid by Kundan Lai to Abdul 
Karim at the time of his purchase. Con¬ 
sidering all tte circumstances the view taken 
by the learned Subordinate Jadge is fully 
justified by the evidence and the probab'.lities 

of the case. 

. The appeal fails and is dismissed with 
costs. 

W. C. A. 

Appeal dismifsea. 


LAHORE HIGH COURT. 

Miscellaneous Segonw Civil Appeal 
No. 2511 or 1921. 

April 19, 1922. 

Preienf:— Mr. Justice Le-Rossignol. 
SARDaRALLand AKOrHiR—D efehdakti— 

Appellihtb 

VPT8US 

FAZIL— Plainiifp, SHER— 

DePENPAHT— Rb8*0*D«>T9. 

Punjab Pre-emption Act (l of 1913,}, «. 30 Pre¬ 
emption suit—Sale of undivided share in joint holding 
—Limitation—Physical possession of part. 

Inasmuch as a co-sharer in a joint undivided prop- 
erty has a right to every part of that property 
until partition, what he sells id his share or a 
fraction of his share in the whole of that undivided 
property; in other words, ho sells to the extent of his 
interest or a portion of his interest therein the 
whole property, and if bis assignee takes possession 
under the sale of any portion of that joiut property, 
limitation for a suit for pre-emption in respect of 
suoh a sale begins to run under tho second clause of 
seotion HO of tho Punjab Pre-emption Act of 1913, 
from time of such assumption of possession. 

Miscellaneous btcond appeal from au 
order of the District Judge, Mianwali, dated 
the 10th June 1921, reversing that of the 
MuDsif, First Class, Mianwali, dated tbe 15th 
JJaroh 1921. 


$95 

Mr. Abdul Qhani t for Mr; Zafrulld Khan % 
for the Appellants. 

Mr. Mukand Lai Puri t for the Respondents. 

JUDGMENT.—In this and the two 
connected appeals the ede qae9tion is that 
of limitation. The snits are brought by 
the sons of the vendors in each case to pre¬ 
empt shares in a large area of shamiht. 

If the date of nrataiion be taken es the 
terminus a quo in eaoh case, then each suit 
is within time, but tbe First Court baa 
found that possession was delivered to tbe 
vendees at the time of sale long before 
mutatioD, and if the date of possession be 
regarded, then all three suit* are barred 
by time. 

Tfce First Court dismissed tbe suits as 
barred by time. Tbe learned Dietrict Judge 

held them to be within time and remanded 

• 

them for’ decision on tbe other issues, 
holding that tbe limitation in such cases 
was governed by Art. 120 of tbe Limita- 
tioo Act. 

In second appeal it is conceded by tbe 
respondent that tbe learned District Judge 
is wrong in applying Art. 120 of : the 
Limitation Act, but urges that under section 
30 cf tbe Pre-emption Act tbe suits are 
within time, inasmuch as what was sold 
was not capable of physical possession and, 
therefore, time began to run against tbe 
plaintiffs only from tbe date of mutation. 
Whether an unascertained share in an 
undivided property is capable of physical 
possession is a matter on which the High 
Courts have dissented, but tbe balance of 
opinion appears to favour the view that a 
mere share in an undivided joint property 
is not capable of physical posiession. For 
fclat reason Art. 10 cf the Limitation 
Act is inapplicable to eases such a9 these. 
Now, I take it tbat inasmuch as a co-sharer 
in a joint undivided property has a right 
to every part of that property until 
partition, what he sells is bis share or a 
fraction of his shaie in the whole of that 
undivided property; in other words, be 
sells (to the extent of his interest or a 
portion of bis interest therein) the whole 
piopeny, and if hie assignee takes possession 
under ^fao sale of any portion of that joint 
property, time begins to run under the second 
clacee cf section 30 of tbe Pre-emption Act 
from the time of suoh assumption of poaaeg* 


INDIAN oasis; 



896 


Indian oases. 


KUEIR SINGH t, RAJ RUN WAR. 



sion. Fop these reasons I hold that all three 
suits are too late and aoaeptirg the appeals,; 
1 dismiss the suits with sosts throughout, 
z. K. 

Suits dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 65 op 1921. 

February <2, 1922. 

Present Pandit Kanhaiya Lai, J. 0. 

KUBER SINGH— Dependant—Appellant 

versus 

Musammot RAJ KUNWAR— 
Plaintiff— Respondent. 

Limitation - Mesne profits, decree for, affirmed on 
appeal -Application for determination of mesne profits 
—Limitation terminus a quo. 

Where a decree for mesne profits is affirmed on 
appeal, the limitation for an application for deter¬ 
mination of mesne profits is to be computed from 
the date of the decree of the Appellate Court. 

First appeal agamst the desree of the 
Subordinate Judgr, Barabanki dated 17th 
August 1921. 

Mr, Ram Bharuse Lal t for the Appellant. 

Mr. Bisheshwar Nath Srivatiava, for the 

Respondent. 

JUDGMENT.— This is an appeal from 
a desree determining the amount of mesne 
profits payable to the decree-holder under 
0. XX, r. 12 of the Code of Civil Pro- 

eedure. 

It appears that Abbarac Singh was the 
owner of a 6 pies share .in the villages 
Kunwar Danda, Serai Motamid Nagar and 
Ramparwa and a 4-pies IQ-kirantt share 
in the village Baisara. He was also the 
owner of io bighas 11 bitwas 5 bisuansis 
of land in the village Nand Kuin. After 
his death Raghubir Singh. Narendar Singh, 
Hardat Singh and Shoo Singh, who claimed 
to be the heirs of Ahbaran Singh, mortgaged 
the said property with Maheahar Bikhsh 

Singh, agreeing to give him possession. A 
suit was subsequently filed by Maheahar 
Bakhsh Singh for possession of the said 
property with mesne profits, to wbiob the 
.mortgagors and a person named Kuber 


Sing a were impleaded as defendants.' On? 
the 20th November 1916 a detree was' 
eventually passed against them for pos 
session and mesne profits for the two years 
preceding the suit, the amount of whith 
was to be determined, it was said, in the 
exetution department under 0. XX, r. 12, of. 
the Code of Civil Procedure and to be 
recoverable from Kuber Singh. The mort*' 
gagee executed this deeree and obtained 
possession in Dacsmbsr 1916.. Kuber Singh 
meanwile filed au appeal from the entire 
decree. That appeal was dismissed on the 
28feh June 1917. 

On the 2nd Marsh 1920 the deoree-holder 
applied for the determination of the mesne 
profits awarded to him for the years 1321, 
1322 and Kharif 1323 Fasli. The Court 
below determined the merne profits for 1321 
and 1322. Fasli as amounting to R 3 . 740 
and those for Kharif 1323, Fasli, that is, 
till the date of the retovery of possession, 
as amounting to Rs. 135 ; bat it awarded 
the decree-holder Rs. 603 out of the former 
amount and the whole of the latter amount. 

In appeal it is contended that no deiree 
for mesne-profits ought to have been passed 
for Kharif 132 f Fasli besause the desree 
did not award mesne profits'for any period 
in exsess of two years. That contention 
is borne out by the decree. The amount 
awarded for Kharif 1323 Fa 9 li, that is, 
for the period subsequent to the date of 
the suit mnst, therefore, ba exalnded. The 
amount, whioh the decree-holder is entitled 
to is, however, 740, beetuse in the 
plaint an estimate of mesne profits Was 
given by the plaintiff and it was distinctly 
stated that any amount that might be 
found due onassountof mesne profits might 
be awarded to him, In the application 
filed by the decree-holder for the aisertaib- 
ment of the mesne profits a demand was 
made for Rs. 600 ; but it was evidently 
not meant that he should get lees than what 
was awarded to him by the decree. The 
•orreotnees of the amount is not disputed. 
The desree-holder is, therefore, entitled to 
receive Rs. 740 for the two years preoed* 
ing the anit. 

It is also urged that the Court below 
has taken into oonsideration a larger share 
of the disputed property than was sovered 
by the desree; but this plea is dearly 
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untenable, as the decree described the prop* 
erly as it existed prior to the partition. 
It is also urged that the application is 
hatred by time, as it was not made within 
three years from the date when the original 
deeree was paesed. Bat by reason of the 
appeal the deeree of the Original Court had 
merged in the decree of the Court of 
Appeal; and on the principle recognised in 
Abdul Majid v. Jaxcahir Lai (l) and Oaja • 
dhar, Singh v. Rishen Jiwan Lai (2), the 
limitation for an applisation for the deter¬ 
mination of mesne profits, if there is aoy 
limitation applicable, is to be computed 
from the date of the final decree, by which 
the award of mesne profits was confirmed. 
From that date the application is within 
time. 

Tbe appeal is, therefore, dismissed except 
in s j far that the amount awarded to the 
decree holder will bo reduced to Rs. 740, repre¬ 
senting the mesne profits payable to him by 
Kuber Singh for the two yoars preceding tbe 
suit. The defendant-appellant will get his 
nests in proportion her6 and below from the 
plaintiff-respondent, who will get her costs 
in proportion here and bslow from the 
defendant-appellant. 

C. a. Appeal dismissed. 

(lj 23 Ind. Caa. 649} 36 A. 350, 12 A. L. J. 624; 16 
Bom. L. R. 395, 18 C. W. N. 963; la C. L. J. 626; 
27 M. L. J. 17; »1914) M. W. N 435, 16 M. L. T. 44, 
1L. W.48MP.O.r. 

W) 42 Ind. Cas. 9?; 39 A. 611, 15 A. L. J. 734. 
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Appeal from Order No. 81 of 1921. 

, x January 2d, 1922. 

F resent:-~ Justice Sir Thomas Richardson, 

, Kt., and Mr. Jnstio? Ghose. 

CHARU CHANDRA MAZUMDAR 
— Decree Holder—Appellant 

terms 

FAN1NDRA NARAIN 0H0UHDUR7 
anu others—Judo mext-Debtors 
—Rispoederts. 

Execution of decree— Limitation —Ececulioa staysl 
by order of Court—Period of stay, ij can be deducted. 

* , * • 

In computing the pario 1 of lirnitatnn for an 
application for execution of a decree, the decree- 
holder is entitled to deduct the period during which 
the execution of the decree was- stayed by an order 
•£ Court 


Appeal against an order of tbe Subordinate 
Judge, Firut Court, Pabna, iu Pabna and 
Bngra, dated the 19ih of January 1921, 
affirming that of the Mansif, First Court at 
Pabna, dated the 28;h of June 1920. . 

FACTS appear from the j adgment. 

Ba'ou Jatindra Nath Sanyal , for the Appel- 
lanfc.^The decree-holder is the appellant.. 
The appeal is directed against an order 
dismissing au application for execution on 
the ground of limitation. The present desree 
was attached in execution of another decree 
against the deoree holder in 24:h January 
1916. and the execution of the present deoree 
was stayed on 25-th January 1916. There 
was a sale held in execution of the present 
deiree which was Eet aside on 5th February 
1916. Then the order of attachment of 
the present decree was withdrawn on 3rd 
February 19.7. The present application 
was made on 22ad January 1920. My 
submission ia that the present application 
cannot be hell to be barred by limitation. 
Attachment of a deireo under 0, XXI, 
r. 5?, operates as a stay of execution and 
the period during which it was under attach¬ 
ment should be deducted io computing 
limitation. Refers to Kiran Shashi Debt v, 
Ohandnka Proiad Singh (i). The j adgment- 
debtors who bad notice of this application 
took no objection* I submit the learned 
Judge was wrong in holding that the appli¬ 
cation was barred. Refers to Bindu Bastini 
Dieya v. Keshab Lai Basu (2), Gobininath 
Ghoudhuri v. Basirudiin Mondal (d). 

No one appeared f ?r tbe Rsspoadents. 

JUDGMENT.—This is an appeal from 
an order of the learned Subordinate Judge 
of Pabna dismissing an application for 
execution of a decree on the ground that it 
is barred by limitation. We have not had 
the advantage of hearing the respondents 
in this case as they did not appear. The 
material dates which appear from the judg¬ 
ment of tbe learned Subordinate Jadge 
are these. The decree which is sooght 
to be executed was attached in execution 
of another deoree which appears to have 
been obtained against the decree holder on 
the 24th January 1916 and the execution of 
the present decree was stayedj by an 


(1) 30 I rut. Ciw. 5S7. 

(2) 37 In l C i 2 . 6o; ui C. 

109. 


W. 


N. 945; 2 J C. L. J. 


(?) hi Ind. Caa. 


jJA, 31 C. L. J. 163, 
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order dated 25th January 1916. Tbe 
order, however, was modified to this extent 
that tbe decree-holder was allowed to 
proceed with the sale in execution of his 
decree, if the amount due on aieount of 
the other deeree was kept in deposit out 
of the purebase money of tbe property 
which wonld be sold. The sale was held 
on tbe 26th Janaary 1916 and the decree- 
holder applied for setting off the pnrohase 
money avainst his does under the deeree. 
That application was allowed apparently 
under some misapprehension, The judgment* 
debtors applied to have tbe sale set aside and 
it was set aside on the 5th February 1916. 
There was an appeal by the decree-holder 
and a second appeal both of wbicb were 
dismissed and the execution of this deeree 
was stayed by an order of tbe Court. Then 
on tbe 3rd February 1917 the attachment 
order against tbe present decree was 
withdrawn and the deeree-holder applied 
for execution of bis decree on tbe 22od 
January 1920. A notice was issued on the 

judgment-debtors as to this application. 
Apparently tbe judgment debtors took no 
obieotion and an order was made on the 28 ;h 
February 1920 for attachment of the 
properties mentioned in the application. 

Two points have been urged on behalf 
of tbe deoree-bolder in support of his appeal. 
Tbe first ground is that the present 
application for execution was not barred as 
he is entitled to deduct tbe period daring 
which tbe exeouticn of his decree was 
stayed by an ordsr of tbe Court, that is to 
say, tbe period between tbe 5th February 
1916and the 3rd February 1917 wbeathe 
attachment order agaicst bis decree was 
withdrawn. The last step/previous to the 
5fch February 1916 taken by tbe decree- 
holder in aid of execution was on the 26th 
January 1916 and if tbe period stated above 
be deducted then bia present application is 
within three years of tbe last step taken 
in aid cf execution. It appears that it is so 
and therefore, tbe present appl'oUion for 
execution is within time. We need not there- 
fore, consider the other point raised by the 

learned Vakil for the appellant. 

Tbe judgment of tbe lower Appellate Court 
is, therefore, set aside and tbe case ic sent 
back to the Court of first ioslance in order 
that it may proceed with tbe execution of tbe 

decree* 


Tbe decree-holder is entitled to bis coats in 
all Courts, bearing-fee in this Court being 
aEseised at two gold mohurs, > 

b. k, Cose remanded, ■ 


MADRAS HIGH COURT. 

Oaiginal Sidi Appeal No. 49 of 1921. 

August 1, 19*2, 

Present :—Sir Walter Sohwabe, Kt m 
C hief Justice, and Mr. Justice Oontts*Trotter. 
The OFFICIAL ASSIGNEE of MADRAS 
—Applicant—Appellant 
versut 

ALLU N. RAMACHANDRA A1YAR 

Af*D OTHIFS—GaRSUHEES—R llPONDENT*. 

Insolvency— Manager of joint Hindu, family adjudicat¬ 
ed insolvent—Official Assignee, rights of. 

The Official Assignee, on the insolvency of the 
managing member of a joint Hindu family, sucoeeds 
to,— 

(a) the undivided interest of the insolvent in the 
joint pioperty, and 

lb) his rights as managing member, bo far as they 
can be exercise i for his benefit; 
he is not entitled to have vested in him the shares 
of the other members, although he can deal with 
them if the insolvent could lawfully have done so if 
there had been no insolvency, [p 899, col. .] 
Fakirchand Motichand v. Motichand Hurruckchand, 

7 B. 438; 8 Ind. Jur 93. 4 Ind. Deo IN. a:» 294, 
Nunna Brahmayya Setti v. Chidaraboyina Venkata • 
sivamy, 26 M 214, referred to. 

The Offioial Assignee is entitled to all the rights 
of the insolvent, including- the right to possession, 
except such rights as are in their nature personal to 
a member of the family as such. [p. 899, col. 2.] 

Appeal from an order of Mr. Justice 
Knmaraawami Sastry, dated 23rd February 
1 21, passed in tbe exercise of tbe Ordinary 
Insolvency Jurisdiction of this Court in 
Insolvency Petition No. 201 of 1919. 

Mr. V, Varadharaja Mudaliar, for the 
Appellant. 

Mr. A , Kandaiami Mudaliar , for the 

Respondents. 

JUDGMENT.—Tbe Official Assignee in 
the insolvency of N. B. Balaswami Aiyar 
and Naraeimba Iyar brought this suit against 
tbe minor sons of N. B, Balusami Iyar to set 
aside a deed of partition executed by that 
insolvent iu favour of bis minor sons. The- 
learned Jndge, Kuinaraswami Sastiy, J., 
held that tbe deed was fraudulent and void 

against the Official Assignee. Tbe Offioial 
Assignee asked for declarations that the 
interests of tbe minors iu the property should 
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bo Tested in him and tbat the posBession of 
all the properties included in the deed Bbould 
be delivered to him. These declarations were 
refused and hence this appeal. It has, 
however, been admitted before ns tbat the 
declaration tbat the shares of the Bons 
has vested was rightly refused and the 
only question remaining for our decision is 
whether possession ought to have been 
ordered to hs delivered to the Official 
Assignee. 

This involves a consideration of the rights 
of the Official Assignee to joint family 
property when the managing member is 
adjudicated insolvent, for N. B. Balusami 
Iyar was the managing member of the 
joint Hindu family consisting of him* 
self and his sons and as such managiog 
member had control over the properties in 
question. This insolvent’s interest in the 
partnership business belonging to two in¬ 
solvents was not an ancestral property. The 
minor sons had no interest in it and the 
debts of N. B. Balusami Iyar are in the main 
business debts incurred in the partnership 
business. 

It can ba taken as established law that 
the Official Assignee on the insolvency of the 
managing member of a joint Hindu family 
snoceeds to two things, (1) the undivided 
interests of the insolvent- in the joint property, 
and (2), his rights as managing member so far 
as they can be exercised for his own benefit. 
It is also established that he is not entitled 
to have vested in him the shares of the 
other members although he can deal with 
them if the insolvent could lawfully have 
done so if there has been do irsolveccy. The 
propositions are to be found clearly stated in 
the judgment of Latham, J., in Fahirchand 
Motiehnnd v. Motichand Hurruckch ni (l) 
which has been followed in many subsequent 
oases. This ic the combined effect of sectbns 
7, 30 and 52 of the Presidency Towns 
Insolvency Act and of the Hinda Law as 
to the rights of a managing number. See 
Nunna Brahmayy a Setti v. Chid iraboyina 
Venkataswamy (2). It follows that the 
Official Assignee etanding for this purpose 
in the shoes of the insolvent can 
alienate the minor eons’ interests in the 

(i)7B.138| 8 Ind. Jur. 93; 4 Ind. Dec. (n. i.) 

294 . 

(3) 26 M. 214 


joint property for the purpose of paying thq 
insolvent’s debts unless the debiB in question 
were incurred for an illegal or an immoral 
purpose, the presumption being that they were 
not. . ; . 

The question remains whether the Official 
Assignee is entitled to possession of the joint 
property. He is joint owner of the property, 
and, in my judgment, he must be entitled to 
joint possession thereof. It is no doubt true 
that a stranger cannot by reason of having 
purchased a share in the joint property insist 
on having a joint possession. But the Official 
Assignee is not an alienee but the representa¬ 
tive of the insolvent. 

There are certain rights of a managing 
member which the Official Assignee cannot 
exercise by reason of the personal nature of 
the rights suob as the right to live in the 
family house or to share in the family meals. 
But in my judgment he is entitled to all the 
rights of the insolvent including the right to 
possession except such rights ai are in their 
nature personal to a member of the family as 
such. 

I expressly refrain from deciding any¬ 
thing as to what the respective rights of the 
parties will be hereafter. It i 3 for the 
Official Assignee to deiide after examining the 
nature of the debts whether he can exercise 
the insolvent’s right as managing member 
of selling the assets for the benefit of the 
creditors • and if there are separate assets 
of the insolvent in which his co-paroeoers 
have do interest, to what extent they are to 
be used in paying the debts, in relief of the 
joint family property, and ao on, and it may 
be open to the minor sons, if so advised, to 
object to any proposed sale on the ground 
that the debts that it is proposed to discharge 
were incurred for ao immoral or illegal pur¬ 
pose, though it is right to point out tbat it 
ha9 in this case already been argued, tbat 
the business was of an illegal or immoral 
character by reason of its alleged speculative 
Dature and this point has b^en decided ad¬ 
versely to the contention of the minor sons 
by the learned Judge who heard the case. In 
Sanyasi Oharan Alcndal v. Atutoth Qhosh (3) 
where the persons entitled to 4/5fch of the an. 
divided joint family property were adjudicated 
insolvents bat the member of the familv 


i'S) 26 Ind. Cas. 830; 42 C. 226. 
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entitled to the other l/5th was Dot, the Court 
directed that the Receiver who wae in the 
postion of the Official Asignee should take 
possession of 4/otb share of the property. In 
thie ease the 0filial Assignee as representing 
the managing member if entitled to joint 
possesion of the whole and the order in this 
lose mast be varied accordingly. The case 
is ofie of general importance and there will 
be no order as to cobIs, except that the Official 
Assignee will take his taxed eos‘s of this 
appeal on the original side scale oat of the 
estate. 

V. N, V. 

W. 0. A. 

Order varied . 


PRIVY COUNCIL. 

Appijl prom tbe Calcotta High Court. 

May 12, 1922. 

Present:—hold Buckmaster, Lord 
Atkinson, Lord Sumner 
and Lord Parmoor. 

PRAMATHA NaTH ROY— Appellant 

versus 

Thi Hon. WILLIAM ARTHUR LEE— 

Resfokdent. 

Limitation Act (IK of \m), s. 12 12)-Timc 
requisite for obtaining copy of decree, how determined 
—Conduct of appellant , 


In determining what is the requisite time for 
obtaining a copy of a decree the conduct of an 
appellant must be considered Iso ponod can be 
regarded as requisite under section IX of the Limi¬ 
tation Act which need not have elapsed, if the appel- 
lant had actod with reasonable promptitude and 
taken reasonable and propor steps to obtain the 

C °Itoni Afadlwb Mitter v. Matungmi Dassi , 13 C. 104; 
6 Ind. Deo. (N, 8.) 668 (P. B.), referred to. 

Appeal from a decree of tbe Calcutta 
High Court (Sir Lancelot SandersoD, Kt., 
Chief Justice, and Justice SirCharlis Uhetty 
Kt.) dated the 2yth January 1919 and 

minted as 52 Ind. Oas- 582. 

JUDGMENT. 

Lord Buckmaster. —The appellant in this 
case is the defendant in a suit which the 
respondent instituted by a plaint filed on the 
24th June 1916. Tbe various stages in tbe 
litigation are set out in detail in the 
judgment of the Chief Justice in the Appeal 
Couri at Calcutta, and it is unnecessary that 


they should be repeated, Among these 
there was a deoree made on the 14t<h February 
1918 decreeing in favour of tbe respondent 
and against tbe eppellanfc the sum of 
Rs. 27,443. Application made by the appel¬ 
lant to Mr, Jnstiie Greaves to set that deiree 
aside was refused on the 26th July 1918, 
The appellant desired to appeal from that 
refusal, and he produced his memorandum of 

appeal before the Court on the 30th August 
of that year, on the eve of the Court arising 
for tbe vacation. 

By r. 3 of Chapter 32 of the Rules of 
the High Court of 1914, it is provided that 
every memorandum of appeal shall be aicom- 
panied by a copy of tbe dearee or order ap¬ 
pealed from, and with this rule the appellant 
did not comply. The memorandum of appeal 
was, however, admitted without the order, 
subject to all objections that might be raised 
on the bearing whiib took place on tbe 27th 
of January 1919. It was then deiided by 
the High Court that the appeal was out of 
time, and it is from that judgment that the pre¬ 
sent appeal has been brought. That the notice 
of appeal was out of time, in fait, is beyond 
dispute, for the period of appeal is twenty 
days from the date of tbe deiree or order 
whiab it is sought to impeach, and that period 
expired on tbe 15th August 1-1 d. But there 
is a provision contained in seition 12, sub- 
eec:ion V, of the Limitation All of K08, 
whiah provides that in competing the time for 
appeal there shall be exoloded the time 
requisite for obtaining a copy of the deiree. 
The appellant’s contention is that the time 
"requisite” within the meaning of that sub¬ 
section is the time whioi, in the ciroum- 
stanies of tbe case, is acta* lly onupied in 
obtaining the decree, and that, so regarded, 
tbe time that ought to be dedui ed here is 
more than Buffiiient to rectify the delay. 

The facts with regard to that matter are 
these : — After the order bad been made on 
tbe 26th July no steps were immediately 
taken by the plaintiff to have the order 
drawa np, but after the lap3e of four days 
it was lompetent to the defendant to apply 
for that purpose. The four days elapsed and 
nothing was done. Oo the 6th August 
appliiation was made by the plaintiff to have 
the order drawn up, and on the 7th Augast 
the draft of tbs order was seat to the 
appellant. Toe order was simplicity itself, 
but tbe appellant only returned the draft on 
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tbe 16th Au«u9fc. Oa the 28',h Auguit it 
was signed, and on the 3rd September it was 
filed by the plaintiff. 

Now, tbe lpamed Judges in the Appeal 
Oonrt have he’d that in determining what is 
the requisite time referred to in section 12 
of tbe Limtation Act tbe conduit of the 
appellant must be considered, end their 
Lordships think that in so determining they 
have rigbty regarded the statutory provision. 
In their Lordships’ opinion, no period aan 
be regarded as requisite under the Ait, 
whioh need cot hav9 elapsed if tbe appellant 
had taken reasonable and propepr steps to 
obtain the order In tbe present ease he 
took none, and the periods between tbe 30th 
Jaly and the 6th August, and again between 
the 7th August and the 16th Angnst, whish 
were within the appellant’s control, are 
sufficiently great to prevent the appellant 
saying that the time that did elapse mast 
have elapsed even if he had acted with 
reasonable promptitude. 

It is then urged that there is an authority, 
deiided in 1886, whioh bas been the origin 
of a preotice andeviatiDgly followed by the 
Coarts in Calcutta in tbe interpretation of the 
Statute, and that prutics is said to bs that in 
determining what is tbe time requisite whioh 
may bs dednoted yon are, in all oases, to look 
at the time that bas actually elapsed in 
obtaining the order. Their Lordships are 
unable to see how tb ; s deoision, Sant Maiuub 
Mitter v. Matungtni Datsi (1) whioh is 
reported in 13 Cal. at p, 104 oan have been 
so mieunder«tood. In that ease judgment 
was pronounced on the 17th July 18t3, 
and the decree was signed on the 23rd Jnly 
so that only six days elapsed between the 
pronouncing of the judgment an! the 
signing of the decree. It would ha 
imDOsaib'e fir anybody to suggest that 
that was an unreasonable line Agaio, thi 
application for the cjpy was made on tee 
3rd August, and it was obtained on the 1 \tb 
August; another eight days elapsad there 
for whish the appellant need not ba held 
responsible. All that that oase decided w±9 
that those period* of time, one of whioh 
wai prermfc and effeitive and the o'her of 
whith th9 appellant m'ght not have baen 
able to oontr 1, onght to be dedusted frrra 
t^eJeDgth of time between the detree and 

(U 13 C 101; 0 Ind. Doc. (s. a.) 561 (P. B.\ 


the lodging of the memoranlnm. It 
certainly does not support the proposition 
that in determining what period is to be 
deducted in any aase the time aetnally 
consamed in obtaining the desree is to be 
regarded. Their Lordships have been refer¬ 
red to a well-known book on prastioe whith, 
it is said, shows that that is tbe practice 
notwithstanding the limited sharaster of the 
judgment; bnt even there it is impossible to 
find this practise laid down in terms so 
plain and so unhesitating that their Lordships 
•oold rely upon that authority for the 
purpose of saying that it has become 
established as the equivalent of a rule of 
Court. 

Their Lordships think that the appellant 
here is wrong, for the reason stated, whioh 
they regard as forming the foundation of tbe 
judgment appealed from. 

For these reasons thoir Lordships will 
humbly advise His Majesty that this appeal 
should be dismissed with scats- 

*. K. Appeal ditmissel, 


MADRAS HIGH OOURT. 
Civil Appeal No. 65 or 1920. 

April 24, 1922. 

Present :—Mr. Justiee Phillipps 
and Mr. Justise Devadosa. 

NALLANOHAKORAVARTflULA 
APPALACHARYULU and othibv 
—Defendants—Appellants 

versus 


NALLANCHAKKRAVANTHULA 

RAMAOHANDRAOHARYULU, 

MINOR, BT MOTdKK AND GUARDIAN, 


PERINDEVT THAYARAMMA— 
Plaintiff—Responds st. 

Registration Act (XVI of 1908J, s. 22 (1) (2) — 
Notification under cl. (I )—Description of property — 
Refusal oj Registration—Sufficiency of description for 
identification—Suit to enforce registration—Necessary 
parties. 

The mere fact that there hat been & notification 
under clause U’of section 22 of tbe Registration 
Aot would not, under olaoae (2) of the same section, 
be eooush for refusal of registration to a doou- 
meat uot described according to that notification, 
unload tho power of refusal iu such a caso was 
expressly given by tho uotitioation. fp. 90 ' col 2 1 

1171. . ■ it ((1 .tit A M _ » * * J 


Where n notification merely provides that 


certain districts the description ‘should be^in a 
certain manner and does not give any further 
directi )u, r.ho proviso under clause (2) of auction 22 
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of the Registration Act would have the effect of 
entitling a document to be registered provided 
the description is sufficient to identify the property, 
[p. 902, col. 8.] 

Where a compromise agreement contains a recital 
that “all the immoveable property pertaining to the 
family of the executants and mentioned in schedule A 
described herein below shall be divided into four 
equal shares,” the description of the property, for 
purposes of' registration, is suffioient for its identi. 
fioation. [p 902, col 2j p. 903, col. 1.] 

• Maulvi Sayid Mahmud v. Muhammad Zubair , 3 Ind. 

Cas 6^6: 31 A. 523; 6 A. L. J. 627; 6 M. L. T. 6, 

doubted. 

; Narasimha Nayanevaru v. Ramalingama Rao, 10 M. 

L. -T. 104, referred to. 

* When a dooumcnt purports to be executed by 
certain persons it is essential that those persons, 
even though they are minors, should be brought on 
record in a suit to enforce registration so as to make 
the proceeding binding upon them in so far as the 
proceedings have been conducted bona fide by their 
guardians, [p. 90 i, col, 1.] 

Appeal againit the decree of the Court of 
the Subordinate Judge, Bezwada, in Original 

Suit No. 31 of 1917. 

Mr, A . Kriihnaswami Aiyar % for the Appel- 
ants 

Mr, P, Karayanamurthi> for the Respond* 

JUDGMEMT.—In this ease the plaintiff 
has obtained a decree to compel regisfcra'ion 
of the document Exhibit A and an appeal 
is filed by the defendants. This document 
was presented for registration and registration 
was refused both by the tub Registrar and 
by fchs Registrar od appeal on the ground that 
it was a document dealing with immoveable 
property and the description of the property 
was not suffioient to identify the same. 

Under section 21 of the Registration 
Act there are certain provisions for the 
defcription of immoveable property in 
documents presented for registration ; but 
under section 22, clause (2), it is provided 
that “save as otherwise provided by any rule 
made under sub-section (1), failure to comply 
wi h the provisions of Feotion 21, sub section 
(2) or sub-section (3), shell not disentitle 
a document to be registered if the description 
of the property to which it relates is 
sufficient to indetify that property,” In 
Ibis appeal, it is first of all contended that 
there has bsen a notification relating to 
Kis!na- District under section 22 of the 
Act and apparently there has been some 
such notification, but it does not appear 
that the village in which the immoveable 
property is situated hae been surveyed or 


OASES, IWM 

that it would be possible to describe the 
property by its survey number as prescribed 
by the notification. Apart from this, it 
appears to us that clause (2) of sestion 22 
provides that a document shall not he 
refused registration merely because there 
has been a notification under sestion 22 
alanse U) unless that notification so provides. 
If euch notification provides that “Certain 
description shall bs given” of the immoveable 
property and failing sash description 
registration can be refused, the question 
w'uli be clear ; hut, if it merely provides 
that in certain districts the description 
should be in a certain manner and does not 
give any farther direction, it seems to us 
that the proviso under clause (2) would have 
the effect of entitling a document to be regis¬ 
tered provided the description is sufficient 
to identify the property. It would appear 
that in Maulvi Sayid Mahmud v. Muh'immad 
Zubair (1) it was held that a rule framed 
under section 22, clause (1) was imperative 
and was not affected by the proviio in 
olause (2) of the same section. If that 
is the effect of that decision, we may Bay 
with respect that at present we are not 
altogether prepared to accept it, bnt in the 
present case this is a matter which need 
not be decided, for it does not appear that 
the property now in question oan be 
described by survey numbers as directed in the 
notification of the Local Government regard* 

ing the Kistna Disfcriot, 

We then have to see whether the 
description of the property is sufficient to 
identify the came. The document cough! 
to be registered is substantially a compro¬ 
mise agreement and one of the conditions 
of that compromise is that all the 
immoveable properties pertaining to the 
family of the executants and mentioned in 
Schedule A described herein below shall be 
divided into four equal shares” and the 
division is to take six months after the 
execution of the document There is another 
provision also that ,k a deed of partition shall 
be executed separately on a proper stamp 
paper and that the same shall be got re¬ 
gistered and that this agreement shall begot 
registered on 19th Deiember 1916,” No doubt 
the property is not very definitely described 

(1) 8 Ind, Cas. 508; 31 A. 628, 6 A. U J. 627; 6 M. 
L. T.5. 
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but it is stated to be tbe family property 
and we think that . the desoription is 
sufficient for the identification of the property. 
It is not sb if this were a document effecting 
an actnal transfer of the property; it is 
merely a declaration of the intention to 
effect partition with a recital that the 
partition ic to he finally effected by a 
separate registered instrument. Oar view 
that this description is suffiiieot is completely 
supported by tbe decision of this Court 
in Naratimha Nnyanevaiu v. Ramacingama 
Rao (2) in which it was held that the 
description of the property bs my family 
property’ without anything further was 
sufficient. Here we have also a schedule 
which dees to a certain extent deSne the lands 
referred to. We accordingly find that the 
description is sufficient. 

Even if tbe document could be registered 
co far as regards the immoveable property, it 
contains various other provisions which do 
not relate to immoveable property and as 
decided in Amirdom v. Muthukumara Ohe'.ty 
(3) it could have been registered at least 
so far as it pu» ports to be an agreement for 
partition. We accordingly hold that the 
Subordinate Judge was right and that the 
dooument cbonld be registered. 

A further objection is taken that defendants 
Nos. 4 and 5 who were minors at the time of 
execution and on whose bebaif the document 
was executed by tbe ir guardians were 
unnecessary parties to this suit, tbe 
argument being that under tbe Registration 
Act, the executant of a document is the 
guardian and not the miner. Whether this is 
so or not is immaterial, for when a document 
purports to be executed by certain persons it 
is essential that those persons, even though 
they are minors, should be brought on reoord 
in a suit to enforce registration so as to 
make tbe proceedings binding upon them 
in so far as the proceedings have been 
conducted bona fide by their guardians. They 
are clearly necessary parties to this suit and 
this contention fails. 

The appeel is accordingly dismissed with 

costs. 

M. 0 . r. 

U, h. Appeal dismissed. 

(2) 10 M. L. -T. 104. 

13) 18 M L J. 803, 
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PATNA HIGH COURT. 

Appeals icon Original Decrees Noj. 14 and 

15 or 1918. 

April 15, 1921. 

Prstent Mr. Justice Das and 
Mr. Justice Ross, 

SURAJ PRA8AD PANDEY— Defendant— 

First Partt—Appellant 

versus 

SOMRA MAHTO and others—Plaintiff!-* 

Respondents, 

Mesne profits, application lor ascertainment oj— 
Venue—Application, nature of—Interest—Discretion- 
High. Court, power of, to interfere. 

The proper Court in whioh to institute proceedings 
for the ascertainment of mesne profits is the Court 
passing the deoree, even though the claim exceeds 
the ordinary peouniary jurisdiction of such Court, 
[p. P04, col 1] 

Robinson t. Duleep 8ingh, (18791 11 Ch. D. 798 at 
p. 8l?*i 48 L. J. Ch. 768: 89 L. T. 313* 27 W. R. 2], 
Dinanath Sahai v. Mayawati Kuer, 60 Ind. Cas, 
346: 6 P. L. J. 54; 2 P. L. T. 143* (1921) Pat. 69, 
relied on. 

An application for ascertainment of mesne profits 
decreed is not a suit, but a proceeding in a suit, 
consequently, where mesne profits are decreed, the 
plaintiff is entitled to such profits for three years 
before the date of the suit. [p. 904, col. 2.] 

It is entirely within the discretion of a Court to 
fix the rate of interest decreed, and the High Court 
will not, in second appeal, interfere with that dis¬ 
cretion. [p 905, col. 2.] 

First Appeal. 

Mesrs. S. Sinha , Saroahi Oharan Mitier and 
Ambica t'd . Upadhayn, for the Appellant. 

Mr. Baikuntha hath Mittet , for tbe Re¬ 
spondents. 

JUDGMENT. 

Ross, J.—The respondents in these two 
appeals were plaintiffs in Saits Nos. 827 and 
826 of 1911, in wbith they claimed that 
two sale deeds, executed by tbe mother of 
the respondent, Somra Mabto, and other 
relations, in favour of the appellant in 
respest of an eight annas share in 9 
bighas 3 hathas and 3 dhurs of land and a 
12 annas share in 22 bighas and 14 dhurs of 
land in Gopowlia and Peperdarhi, did not 
affest their interests, and prayed for posses¬ 
sion. 

The suits were dismissed by the Munsif 
but were decreed by the Subordinate Judge 
on appeal and a seoond appeal to the High 
Court was dismiB 3 ed in 19.6. The present 
applications were made in 1918 for th<s 
asoertainrr.eot of mesne profits and ;ha 
respondents claimed in the first ease 
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of Rg. 8,500-14 0 from 1315 to 1320 sod 
io tbe second case a sum of Rs. 13,197 
from 1318 to 132C. The Subord irate 
Judge bas given a deiree for Rs. 1,475-14 4 
in tbe first case and Rs. 2,219-7-8 in tbe 
second. The Appeal No, 15 of 1918 relates 
<0 tbe former and tbe Appeal No. 14 of 
1918 relates to the latter suit and tbe defend¬ 
ant is the appellant. There are crocs objic- 
tions in both the oases. 

At tbe outset three legal objections 
were taken. It was contended, first, that tbe 
decree for rresre profits was without juris¬ 
diction, because no tceme profits were 
asked for in tbe plaint ; but, on the contrary, 
it was said tlat a separate sction would 
be brought for raeice profits. Reference 
was made to the case of Bobir,son v. Duleep 
Singh (l) in support of theargament that 
the pleadings must be looked at in relation 
to the decree. Id tbe present case, however, 
tbe decree is perfectly clear and there is 
no donbt about its meaning. It is, there¬ 
fore, unnecessary to look at tbe pleadings in 
relation to it. And tbe relief granted, 
namely, mesne profits, is cot inconsistent 
with tbe relief that had been asked for, 
nanre T y« possession, except ro far as there 
is a statement in tbe plaint that a separate 
action would be brought. But in aoy cue 
this point is concluded by tbe decision of tbe 
High Court dismissing the second appssl 
which was preferred against tbe decision of 
tbe Subordinate Judge. 

The second point was as to tbe juris¬ 
diction of the Court. When tbe appli¬ 
cations for ascertainment of mesne 
profits were made to the Subordinate 
Judge, he said that be had do jursdictfon 
and referred the plaintiffs to the Muosif. 
But bis decision was reversed by the Calcutta 
High Court. According to the decisions 
of this Court tbe Subordinate Judge wa9 
rigbt. In Dinanath 8ahai v. Mayawati 
Kuer (2) it bas been held that the 
proper Court in which to institute proceed¬ 
ings for tbe ascertainment of mesne profits 
is tbe Court passing the decree, even though 
the cliim exceeds tbe ordinary pecuniary 
jurisdiction of such Court. The same view 

(1) (1879) 11 Ch. D. 798 at p. 818; 48 h. J. Ch. 
758; 89 L.T. 313; 27 W. R. 21. 

(2) CO Ind. Caa. 346; 6 P. L. J. £4; 2 P. L. T. 143; 
(1921) Pat. 69. 


was taken in tbe case of MohammaA 
Abdul Ohofoor v. Mohtab Ohoudhwy (3) 
in which caBe also, it may be noted, no cl dm, 
for mesne profits was made in tbe plaint,. 
But this plaint also is concluded by the deci*. 
sion of tbe High Court whish granted a role 
against the order of the Subordinate Jadge 
and made it absolute and directed him to as¬ 
certain tbe amount of mesne profits. 

The third point wes that the claim for 
the first three years was barred by - time 
according to the rule laid down in Art. 
109, Schedule 1 of the Limitation Act and 
the delision in Krishnanand v. Kunwar Pariah 
Nanin Singh (4) that m9sne profits can 
be claimed only for three years before 
The learoeij Counsel for the appellant con* 
tended that the applications made in 1913 
roust be treated as the BfartiDg point for 
limi'ation aid that the cLim inus\ there¬ 
fore, be limi r ed to ibree years before that 
date. But *be Ac's allows three year * before 
iheda'e of I he eui-, and the applica'ions 
were not su’t.F, but proceedings is tbe suits; 
end the decrees passed in these suits can 
only bs understood on the assumption that 
the plaints were treated a9 stating olaimi for 
mesne profits. The material date, therefore, 
is the date of the suits. Tbe suits were 
filed on the 8th of July 1911. Conse¬ 
quently the plaintiffs are entitled to mesne 
profi‘s from the 8fch of July 1908, that is, tbe 
27th cf Asarh 1315. But as thisis almost the 
end of the agricul ural year 1315 that year 
must be excluded • from account and-: the 
decree of the Subordinate Judge must b9 
modified by disallowing the claim for tbe 
year 1315. 

Oo the meri's three points were taken. 
The first was >hat the Commissioner had 
erred in allowing 30 m&nnds a bigku as the 
paddy crop. The oral evidence on both 
Bides was disbelieved, but it was contend¬ 
ed on behalf of the appellant that tbe 
evidence of the two Sub Inspectors was not 
open to objection. That evidence is support¬ 
ed in one oasa by receipts (Exhibit* O and 
D) and in tbe other by the report of 
the Sub-Inspector of Police who made over 
tbe crops of the disputed land to tbe dis¬ 
putants. Their evidence relates to the years 

(3) 41 Ind. Cas, 231* 2 P. L. J. 894. 

(4) 10 0.785; 11 I. A. 88; 8 Ind. Jur. 835j 4 Sar. 
P. C. J. 551; Rafique & Jaokson'c P. C, .No-8Q| 5 Ind. 
Deo. (n, s.) 526 (P, 0.). 
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1321 and 1323 and the amount of paddv 
made over in these years works oat at 7 
mannds a bigha in the first year and 8 maunds 
a bigha in the seaond. The Commissioner 
has discarded the evidence of these witnesses 
on the gronnd that they have been gained 
over by the appellant. This is manifestly an 
unfair criticism and is not open to him 
because there was notLing in the cross- 
examination of either witness to suggest 
Btich an idea. Oo the other band, the 
appellant himself admitted in his written 
statement that the cuttnrn of paddy was 
14 or 15 manods a bigha and this admiision 
itself, shows that the figares arrived at from 
the Polise report and the receipts cannot 
truly represent the cuttnrn of the total 
area. This confiro s the finding of the Com* 
■miisioner, tl at these figares cannot be 
accepted becau r e they do not relate to the 
produce of the entire land in dispute i'* 
either year. These figures caD, therefore, form 
no iritericn. Moreover, the evidence on be- 
half of the appellant shows that tbeonttnro is 
12 mannds even in a year of drooght. 
The Commissioner has given other reasons 
for his conclusion that the produce amounts 
to 30 maund6, the mest important being 
the result of an experimental crop cutting. 
I do not think that it can be said then 
that the Commissioner’s estimate is exces¬ 
sive; and certainly the evidence of the two 
Sub-Ir speotors and the documents coDneoted 
therewith do not afford a sufficient Inpis for 
disturbing the Commissioner’s finding. 

There is a cross-appeal on this point 
wVfch may be dealt with at onoe. The 
learned Pleadfrfor the respondents contends 
that the Commissioner ought to have allowed 
50 mannds a bigha. He referred ro the 
village note as showing the fertility of the 
land and the fact that it is irrigated by 
canel and to certain documents relating to 
•the neighbouring village Jura which show 
a large ontturn there. On the other hand, 
the learned Counsel f^r the appellant re¬ 
ferred to certain deeds of sale as shewing 
that land had been tramfe. red at low rates 
and consequently cannot be very productive. 
On the whole 1 think that no good ground 
has been made out for raising the rate 
arrived at by the Commissioner after local 
enquiry. 

The next point was that the coit.s of 
cultivation had been deducted at tLe i$tg 


of Rs, 8 a bighi % whereas two of the de¬ 
fendant's witnesses say- Rs. 10 or 11 and 
Rs. 12 or 13 and the third witness ou whose 
statement the Oommis°ioner has proceeded 
says not Rs. 8 but Rs. 8 to 10. Now this was 
an aVo vanes which the Commissioner need 
not have given at a-1 and iu giving it I 
think that he acted rightly in taking the 
lower figure Btated by a defence witness. 

The third point was that the rate had 
been fixed &u 4 paterit a rupee whereas 
on the evidence it should bo d patent. 
The evidence on both sides having b?en 
disbelieved, the Commissioner wonld ordinari¬ 
ly proceed on the admission df the defence 
vie., 6 pa ter is. He ba9 given no reason in 
bis report lor fixing the rate at 4 paseris 
nor has the Subordinate Judge dealt with 
this matter. The point is not expressly 
taken in the numerous objections to the 
Commissioner’s report, and from the absmee 
of aDy reference to it in the judgment it 
must be assumed that the point was not 
a'gned. If it bad been argued before the 
Subordinate Judge he might have made a 
reference back to the Commissioner in order 
that he might state the reasons for which 
he had fixed the rate at 4 patent. The 
point not having been taken before the 
Subordinate Judge it is not, in my opinion, 
fair to raise it new, and it mast, therefore, be 
overruled. 

One farther point remains to be dealt 
with in the orors-objeotion. It was argued 
that interest had b3en allowed at only 6 
par cent, whereas 12 per cent, ought to 
have been giveD. Tbii was a ira v .ter en¬ 
tirely within tie di*o etion of the Subordi¬ 
nate Judge and this Court will not interfere 
with his dec : sicn. 

The result is that the Appeal No, 15 of 
1918 is allowed ti this exteat only, that 
the sum awarded for 1315 must bediiallow- 
ed. In other respects this appeal and the 
entire Appeal No. 14 are dismissed. The 
cross-objections are also dismissed. There 
will be no order as to costs of the appeals. 

Das, J.— I agree. 


w. c. x. 


Appeals dit mined. 
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MUHAMMAD ATA ULLAH KHAN 0. OOP ALA MAL, 


LAHORE HIGH COURT. 

S&03MD Civil Appial No. 2056 op 1921. 

February 17,1922. 

Present -Mr, Justice Broadway. 

MUHAMMAD ATA ULLAH KHAN— 

D Ef 1N DAN r— A PPS LL A NT 
versus 

GO PAL A MAL and anothik—!Plaintiffs 
AND KANSHI RAM ANDorHias—D ifknpanti 

—Respondents, 

Punjab Pre-emption Act (1 of 19l3J,s. 30— Limi. 
tation—Physical possession—Joint holding. 

A share in an undivided mohal is not susceptible 
of physical possession within the meaning of seotion 
30 of the Punjab Pre-emption Act. 

Ramsukh Das v. FazaUud-din, 19 P. R. 1898, re- 

Bishen Singh v. Firoz Chand, 40 Ind. Cas. 618; 97 
P. R. 1917; 93 P. VV. R 1917; 113 P. L. R. 1917, 

distinguished 

Seaond appeal from a decree of the District 
Judge, Karoal, dated toe 22od Jane 1921, 
revet sing that of the Minsif, First Class, 
Kama), dated the 6th May 1920. 

L»la Tirth Ram, for the Appellant. 

Mr. fiat Krishna , for the PUiatiffs-Rs* 

epondenfcs. t a „ 

JUDGMENT.—Oa the 1st of November 

1917 Singh Ram and Kanehi Ram e'c., 9old 
oartain Unde to Khan Sahib Mohammad 
Aka Ullah. Two unregistered sale deeds were 
executed, each beiog for Rs. 99. Mutation 
in connection with these two unregistered 
sale-deeds was effected, by a single mutation 
on the 30th June 1918. Oo the 12th May 
1919 Gopala Mai and Salloo Mai sued for 
possession by pre-emption of the lards sold. 
It was‘.admitted that theprioe mentioned in 
the sale-deeds bad been paid atd Khan Sahib 
Muhammad Atal Ulah admitted the plaintiff’s 
right of pre eruption. He, however, pleaded 
that the suit was time barred as he had 
taken physical possession of a part at any 
rate of the lands bought by him more than 
a year prior to the institution of the suit. 
The plaintiffs sontended that what had 
been sold was 15/l54th of an undivided 
holding which was insapable of physnal 
possession and that, therefore, time began 
to run from the date of the mutation, i. e., 

30th June 1918. The Trial Court upheld 
the defendants’ plea and holding that the 
•laira was time-barred dismissed the suit. 
Thereupon the plaintiffs appealed to the 
District Judge who took a different view 
andjibolding fchatl a share in an undivided 


holding was insapable of physical posses* 
eion found the suit to be within time and 
granted the plaintiffs a desree. Against 
this decree Khan Sahaib Ata Ullah has 
some up to this Court in seoond appeal 
through Mr. Tirath Ram, and I have heard 
Mr. Raj Krishra for che respondent. 

Ground No. 2 of the appeal was with* 
drawn by Mr. Tirath Ram aB having been 
drafted on a misconception of the lower 
Appellate Court’s judgment. He eontended, 
however, that the lower Appellate Court 
w s wrong in bolding that physical poiBes* 
s’on had not been taken of a part of the 
properly, namely, certain fields whish were 
reoorded in Rharif 1917 ae Khali or banjar 
and in rabi 1918 as cultivated by tenants 
under the appellant. He referred to Bishen 
Singh v. tiros Ohani (1) and urged lhat, 
as in that case so in thi*, in regard to 
uncultivated field physical possession was 
sufficiently constituted by the vendor pointing 
suth fields out to the vendees’ agent on the 
spot when directing the tenants of the 
•uRivated fields to give produce in future 
to the vendees. In the present ease, bow* 
ever, my attention was not drawn to aDy 
evidence showing that the vendors had at 
any time told their tenants to • pay the 
produce in the future to the appellant. 
From the authorities cited at page 410 
of Ellic’ Law of Pre-emption, 4th Edition, 
it will be seen that it has been respectively 
held that a ebare of an undivided Mahal 
is not susceptible of pbyeical possession—see 
also Ramsukh Das v. Fatal ud din (2). 
It seems to me that the finding arrived at 
by the learned District Judge is that the 
property purchased by the appellant being 
not capable of physical pcs-ession, be did not 
obtain pbyeical possession and this appears to 
me to be a finding of fact which I cannot 
examine in second appeal. 

I accordingly dismiss this appeal with 
costs. 

Z. K. Appeal dismissed. 

(1) 40 Ind, Caa. 618; 97 P. E. 1917; 93 P. W. R. 
1917; 113 P. L. R. 1917. 

(2) 19 P. R. 1898. 
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DTJVfUBT HAMAMDRTHY V. PABBlNIBDl BULLIRAJff. 

MADRAS HIGH COURT. 

AfPBAti AGAlNSf OtFIR No. lt>4 OF 1919. 

Maroh 24, 1921. 

Present’. —Mr. Justice Oldfield and 
Mr. Justice Ra®e 9 am. 

DUVVUBY RAMAMURTHY— Plaintiff 

—Appellant 

versus 

PABBINBEDI BULLIRAJU -Defendant 

—Rimfonfbht. 

Madras Estates Land Act (I oj 1908J, *. 3 (3)-~ 
“ Holding " whether means ascertained holding—Co- 
tenants—Ejectment suit—Suit for ascertainment of 
shares in holding—Civil Court, jurisdiction of. 

Under the Madras Estates Land Act a tenant 
oannot sue for ejectment of his co-tenant in the 
case of an unascertained holding, for the definition of 
the word “holding” in section 3 (3) of that Act 
shows that only ascertained holdings are contemp- 

lated by it. s 

Therefore, although in the case of a tenanoy-in- 
common, a tenant cannot bring a suit for ejeot- 
ment of his oo-tenant in a Civil Court, yet he 
can sue for ascertainment of his share in the 
holding in that Court to enable him to bring the 
ejeotment suit in the Revenue Court. 


Appeal against a decree of the Court 
of the Subordinate Judge, Oocanada, dated 
the 12th December 1918, in Appeal Sail 
No. 40 of 1^18, preferrod against a decree 
of the Court of the District Macsif, Oooanada, 
in Original Suit No, 39 of 1917. 

Mr. V, Ramadost, for the Appe’lant. 

Mr. P. Somasundaram, for the Respondent. 

JUDGMENT.—The plaintiff, here appel¬ 
lant, has *ued for ascertaining a*: by division 
cf his share of the property, which he 
and defendant are at present holding in 
common and for ej-c'm*nt cf defendant 
from that share, on the basis Lhat defendant 
is in possession of it as a nonoioupaucy 
tenant. The lower Appellate Court retarned 
the plaint for presentation to a Revenue 

Court. 

This disposal would, no dcnbt, be appro¬ 
priate, if the prayer for ejectment could 
be regarded separately and if that remedy 
were authorised by the Madras Estates 
Land Act in the circumstances, Bat the 
Act provides for the grant of relief only 
in respect of holdings ; and the detioition 
of holding in seotion 3 (3) by reference to 
panels entails, in oar opinion, that only aecer- 
tained holdings are contemplated. This is 
consistent r/ith Chapter X and is supported 
by the interpretation pined ou the similar 
provision of the law io Bengal in Parbatty 
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IBP. ENG. & MOTOR CO. V* GLADSTONE WTLLI* & CdJ 

Debya y v. Mathura Math Bansree (1). 
Until the pla : ntiff has had the holding, in 
respect of whish he asks for ejectment, 
ascertained it will be meaningless for him 
to approach a Revenue Court; and this is 
the real substance of the complaint he 
makes against the lower Court's direction 
to him to do so, that a Revenue Court cannot 
grant partition, 

We may at this point observe that the 
opinion of the Fall Bench in Qadadhara 
Da# Bzmii v. 8uryanarayana Patnaik (2) 
would appear on the pleadings to he fatal to 
p'aintiff's prayer for ejectment. Tha\ how¬ 
ever, is no reason why he should be refused 
the other relief to which he appears to 
he entitled. 

The course we tak9 is accordingly to 
set aside the decision of the lower Courts, 
to allow the plaintiff to amend hia plaint by 
withdrawing the prayer for possession and 
to remand the suit to the District Mun 
sif’s Court for re*admission and disposal 
as a suit for ascertainment of plaintiff’s 
share in the property, which, he alleges, 
is held by himself and defendant as tenants- 
in-common. Plaintiff must, of course, pay 
the deficient stamp duty on the prayer 
for partition within a reasonable time to 
be fixed by the DVrict Munsif, since he 
has not paid duty on that amount already. 

Each party will bear his own costs in 
this and the lower Appellate Court to 
date. Costs before the District Munsif 
will he costs in the cause. 

II. c. P. 

n, h. Appeal allowed ; 

Case remanded. 

(1) 15 Ind. Caa. 453; 16 0. W. N. 877. 16 C. L. J. 
9; 40 C. 29. 

(2) 61 Ind. Caa. 317; 41 M. L. J. 97; (1911) M. W. 
N. 413; 44 M. 677; 14 L. W. 463. 


CALCUTTA HIGH COURT. 

Civil Rfle No. 427 of 1921. 

August 24, 1921. 

Present :—Justice Sir N. R Chatterjea, Kt. # 
aod Mr. Justice Cuming. 

INDIAN ENGINEERING and MOTOR 
COMPANY, Limited—Petitioners 

tersU8 

GLADSTONE WYLLIE and Oo., 
Managing Ag#nh of S. D. GARVTS 
& Go. tap others —Opposite Panties. 

Calcutta Rent Act (III B. C, of 1920^,3. 2 (o ) — 
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‘ Premises ” if includes workshop—Workshop having 
retiring room and office room, if “premises.” 


A workshop is not included in the word “premises” 
as defined in section 2 e of the Calcutta Rent Act, 
and the mere fact that an Engineer of the workshop 
has a retiring room, or that a room is used for the 
purpose of an office connected with the workshop 
does not bring the case within the word “premises” 
as used in the Act. [p 910, col. 1.] 

Epsom Qrand Stand Association Limited v. Clarke, 
(1919 35 T, L. R 515; 63 S. J. 642, distinguished. 

Rule against an order of the Toarfc c f the 
Controller rf Rents, Calantta in Ca«es 
Noe. 1719 and 255 of 1921. 

FACTS appear from the judgnunt. 

Mr. P. N. Dutt (with him Babu Nripendra 
Chandra Dus), for the Petitioners.—This Role 
was directed against an order of the Rent 
Controller refusing my application for 
etandardiration rf the rent under section 15 
of the Calcutta Rent Act (III of 1920 B. 0 ). 
Tfie facts briefly are these. Mr. Garvis 
obtained a lpaee of the premises in 1955 for 
two years with option of renewal for another 
two years for the purpose of a dwelliug or 
factoiy. We took sub-lease from him from 
1st November 1919. There were two appli¬ 
cations under reition 15 of the Ac 1 .—one was 
by opposite party—Gladstone Wyli e & Co. 
aid the other by me. Their esse was 
taken up first, evidence was gone into and 
was finally dismissed. My application was 
next taken up and was dismissed on that 
ground. The Rent Controller says that the 
premises do not tome within the meaning 
of the word ‘ premises” as defined in eeotion 
2(e). 

[OtuTTEHJiA, J. —Can apply order section 
15 as a snb-lefsee P] 

Undoubtedly. Refers to section 15 of the 
O&lcrtta Rint Act, eeotion 2 (g) ; Epsom 
Qrund Stund Associction lirr.i edv Clorke (1). 
roiopj ing the premises as a retiring room. 
Jt was originally let out as a dwelling house. 

1 l ave a iigbfc to live in that home. Refers 
to Ethan Lil v. Laldeo Narcin (2), 

[Coming, J,— What is the question of 
joi isdietif n here ?] 

As to whether the Rent Controller had 
jcrit diction to fix elardard rent. Refers 
to talokrishna Udayar v. Vasudeia Aiyar (3), 

(11(1919) 85 T L. R 62*; «8 8. J. 612. 

(1M 18 Ind. Cas. 14; 40 A. 674- 16 A. L. J. 717. 

(3 *>0 Ind Cas. 660, <0 M. 7P3: 15 A. U J. 646; 2 
p. L- W. 10'; 33 M. L. J. 69; ?K C. L. J. 143j 19 Bom, 
L. R. 716; 11917) M. W. N. 628; 6 L. W. 50'; 22 0. 
yy. N. 60; 11 Bur. L, T. 48; 44 I.A. 261 (P. 0.), 


The premises corns within the operation of 
the Act as a shop. A shop includes a work¬ 
shop. Refers to Oxford Dictionary, Volame 
VIII, Part II, page 736 The Controller was 
bound to consider the original purple for 
which the prenrses were let. The previous 
occupier, my lesser, lived there for more than 
a year Even in the present oondifcion the 
home is undi»on*ab!y 1st as an offiie in part, 
Refers to the Preamble of the Act. The Act 
ought to be liberally sonstrued. 

Mr, £. 0 . Pose (with him Babas Asita 
Ranjan Qhcsh, Hira Lai Qanguli and Himadri 
Bhusan fioy),fortbe Opposite Parties.—Oa the 
evidence no other finding was possible. The 
bourn was let for the purpose of workshop. 
It is their evidence that the building was not 
used for residential purposes. As to the 
distinction between a shop and a workshop 
r*fe;g to Haynes v. Ford (4); Halsbury’a 
Laws of England, Volume XIV, pages 441, 
510; Stronde’s Judicial Dictionary (2od 
Edition) Volume III, 1873; A workship 
does uot come within lhe operation of the 
ReDt Act. 

Mr. P. N. Dutt replied in brief. 

JUDGMENT.—This Rule was directed 
against an order of the Rent Controller dis¬ 
allowing an application made by the petitioner 
under section 15 of the Calcutta Rent Act 
for fixing the standard rent of No, 40, 
Middle Road, Eutallv, on the grouod that 
the place was not “premises” as defined in 
pec’ion 2 (e) of the Rent Act Bud as snob 
it did not come within the porview of the 
Act. 

Jt appears that one Mr. Garvis obtained 
a lease of 40, Middle R;ad, Eu ally, from 
the opposite party, Naoda Lil Onnnder, 
sometime in 19 5 fora period of two years 
with option of ren3wal of the same for two 
years: Mr. Garvii tcolc it for the purpose of 
“dwelling or a factory”. Ha lived there for 
sometime but he used it mainly for the 
purpose of factory (for preparing specie 
boxes for Government). He then left for 
Japan sometimes in 1919. 

The petitioner btfore us-the Indian 
Engineering and Motor Company Ltd.,— 
obtained a sab lease from Mr. Garvii from the 
1st November 19 i9. 

(4) (1911) 2 Ch. 237 at pp. 248, 256, 80 L J. Ch. 
490: 104 L. T. 696; 76 J. P. 401; 9 L, Q. R. 732; 27 T. 

L. R. 416. 
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Two applica'ioDC were made to the Rent land appertaining thereto and let therewith, 

Controller_ona by Gladstone Wyllie & Co., It is 8aid that a “workshop” would loraa 

Managing Agen's of Mr, Garvis for fixing within the word “chop” and wears referred 
the standard rent, and another by the to the Oxford Dictionary in support of the 
petitioners. The latter made an application eontention that a shop means a plac?, a 
to the Rent Controller, that their case bouse or building where goods are made or 
might be heard along with the ca9e in^titnt- prepared for sale and sold”. That is not 
ed by their lessors. The fir<t application, how the expression‘shop’is ordinarily nnder- 
namely,‘that of Gladstone Wyllie & Co. was stocd. Bat apart from that, the word “chop” 
taken np and evidence was adduced in that is defined in Wharton's Law Laxioon as 
case. The application was dismissed on the b3ing a “place where things are kept for 
3 1st March 1921, Messrs. Gladstone sale.” We have been referred to the ease 
Wyllie & Co. have not taken aDy step for of Epsom Grand Stand Aaociation Limited 
setting aside that order. v. Clarke (1). But it seems that in that 

Subsequently on the 3rd June the case case the premises were let out for the par- 
in which the petitioner was the applioant poses of residence, and basiness also. The 
was taken np, aud the Rant Controller held defendant, his family and servants had con* 
that no separate order was required in that tinually lived on the premises and their 
•aae as it wonld be governed by the order residence was in accordance with the terms 
passed in the case instituted by Gladstone of the lease. A portion of it waB used as 
Wyllie & Co. a Public house. Bankes, L. J„ observed: 

It appears that the Rent Controller “The house was dwelt in and it was let to- 

inspected the premise?, and upon the evi- the defendant for that purpose. In the 
dente adduced cn behalf of Messrs. Glad- fullest sense it was a dwelling house and 

stone Wyllie & Co., came to the conclusion ronetheless so because it was a public 

that the premises was nothing but a work- house.” 

shop, 'that although there was a small All that the case establishes is that when 
building which might, formerly, have bsen premises are let out and occupied as a 
used'as a residence, there was no doubt dwelling bouse, the fact that a part of 
that it was a part of the workshop, that them is also u^ed for some business does 
the building was now quite uninhabitable not prevent them from being a “dwelling 
and that long disuse had brought on its hou^e.” The learned Judge also observed 
present condition. that he could not accept the contention 

It is contended b 9 fora us by the learned that becante it was let for business purposes 
Counsel on behalf of the pstttioner, first, it oould Dot be a dwelling house wMiin 
that under section 2, clause («) of the Rent the *tt. Bat there tne business for which 
Act the purpose for which the premises a portion of the house was used was the 
were let out should be considered, see mily, business of a publican whiob is the tale 
that even if the place was let oat f )r the of wines, spirits and b.*er. That case is 
purpose of a workshop it c >mes within f-e no authority f r holding tuafc a workshop 
definition of “premises” and that in a*iy cai*, or factory came* within the definition of a 
if any portion of it was used a? an offiie “shop” or a “dwelliog house.” 
or dwelling house, it would come witoin With regard to the firat contention, viz., 
the said definition and lastly that the the purpose for which the place was let 
petitioner had no opportunity of adducing out, 6bculd be considered, it appears that 
eviderce in the case instituted by him. in the present case the letting to Mr. 

So far a 9 the second contention is concern- Garvis was for dwelling nr for a factory, 
ed, namely, that a workshop comes within The petitioner hsfore us—Indian Engineering 
the definition cf “premisea” under section and Motor Company, however, took a snb- 
2 of the Act, it is to ba observed that that lease in 1 D 19. There was no lease drawn 
section lays down that “premises means up, and there was merely an exchange of 

any building or part of a building, or hut letter which, however, has not bean produced, 

let separately for residential, charitable, Mr. Garvis pays 1 hive sub let the premises 
educational 1 , or public purposes or for the »mr- from November 19.9 and ever since No- 
poses of a shop or fan oftih?, including any vembor 1919 they , havq baen using fchq 
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plate as their workshop in the sam9 manner 
at they are doing now.” He farther states 
that negotiations about the lease to the 
Indian Engineering Company were made 
through one Mr. Mitfcer in Ottober 1919 
and that Mr. Mitter said that the plate 
was required for their workshop. Other 
evidence was to the same effect and there 
is no doubt that at any rate since the 
petitioners obtained the lease for the pur¬ 
pose of a workshop, they have used it as a 
workshop. 

The fatt that a room in the bungalow 
was need as an offica does not, we think, 
bring the ease within the word * pramisss”. 
In a workshop or factory, a portion of it 
may be used for au offiee for supervising the 
work and keeping attendance registers, <fec„ 
and we think that the mere fatt that the 
Engineer of the Company had a retiring room, 
Or that a room was used for the purpose 
of an offiie connected with the workshop 
does not bring the case within the wjrd 
“premises” as used iu the Rent Act. It iB 
clear that it was not let out to the Indian 
Engineering Company for the purpose of an 
office or for dwelling purposes. 

As regards the third contention we are n;t 
satisfied that the petitioner has auy reason 
for complaint. There is no suggestion that 
the petitioners had any further evidenca to 
adduce other than the evidence addased by 
Messrs. Gladstone Wyllie and Co, the 
Managing Agents of Mr. Gravis (the lessor 
of the petitioners.) As a matter of fact, Mr. 
Garvie, Mr. Mitter, the Engineer cf the 
Indian Engineering Company, and two of the 
Directors of the Company were examined in 
the caseinstituted by Messrs. Gladstone Wyllie 
& Co. There vaa no petition made to the 
lower Court that the petitioners had any other 
evidence lo adduce; and no ground has bean 
taken before us complaining of aDy exclusion 
of evidence, nor that the petitioner had been 
prejudiced by anything done b 7 the Rant 
Controller. On the contrary, one of the 
grounds in the petition to this Court is that 
the Rent Controller bad acted illegally and 
with irregularity in failing to consider the 
purpose for which 4'J Middla Road was let 
out, and the circumstances disclosed in the 
evidence . 

In these circumstances, we think that the 
Rule most be discharged with costs—thre) 
gold mohurs to the opposite party Nanda Lai 


and one gold Mohur to Messrs, Gladstone 
Wyllie & Co. 

B. N. 

Buie discharged . 


MADRAS HIGH COURT. 

Civil Revision Petitio* No. 536 op 1920, 

February 1, 1922. 

Preient :—Mr. Justice Kumaraswami 

Sastri, 

PE RUM AL MOO PAN—Respondent 

—Petitioner 

i ersu8 

M. K. VENKAT40HARIAR- 

Rhspondint. 

Civil Procedure Code (Act V o/1908), 3. 151, applied* 
tion under—Remedy by suit or ‘proceeding open—Court, 
jurisdiction of—Limitation Act (IK of 1908J, 8. 6— 
Period of limitation , extension of—Revision, 

There is nothing in the language of section 161 which 
prevents a party to a suit from applying under that 
section simply because he has a remedy by a separate 
suitor proceeding. Courts cannot act under section 151 
of the Civil Procedure Code if provision iB made for a 
particular contingency by the Orders and Rules of the 
Code, but in cases not covered by them parties should 
not be put to the trouble, delay and expense of filing 
suits for relief which can be properly given in the 
suit itself The language of section 161 of the Civil 
Procedure Code is wide and refers to inherent powers 
of a * ourt to make auoh orders as may be necessary 
for the sako of justice. A stranger to a litigation, 
however, canuot intervene after a suit or a proceeding 
is disposed of, and claim the protection of section 161 
of the Code or appeal to the inherent powers of the 
Court to do justice, [p 911, col. 2.j 
Ajanf Singh v. Sundar Mall l F T. Christien), 19 Ind, 
Cas 587; 17 C. VV. N. 66*. followed 
D/cic v. Willes, (1891) 1 Q. B. 450; 60 L. J. Q B. 
264; 64 L. T. 7tiO; 89 W. R. 310: 65 J. P. 87 Eda 
Punnayya v. Jangala Kama Kotayya, 63 Ind. Cas. 
184; 37 M. L. J. 894 : 26 M L. T. 310 L. W. 471; 
(1920 1 M W. X. 1, distinguished. 

Where a Corporation or Company is made a party 
to a proceeding but is not represented by a person 
having legal authority to do so and an order is 
passed adversely to it, it is competent to a Court to 
vacate the order under seotion 151, Civil Procedure 
Code on the application of a person through whom 
the Company can legally act. [p. 911, col. 1 ] 

Where a lower Appellate Court exeroises the 
discretion conferred by section 6 of the Limitation 
Act and extends the prescribed period of limitation, 
a High Court cannot interfere under section 115 of 
the Civil Procedure Code, [p, 911, ool. l.J 
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perumal moopak v, vinkataohariar. 

Petition, under section 115 of Act Y of 
1908,-praying the High Coart to revise 
an order of the District Court, Triohinopoly, 
dated 16th February 1920, ia Civil 
Mieesllaneous Petition No. 466 of 1919 (in 
Appeal Suit No. 345 of 1916). 

Mr. K. R. Rangasami Aiyangar, for the 

Petitioner. 

Mr. E. Muthiah Mudaliar , for the Respond¬ 
ent. 

JUDGMENT.—It is tlear that when 
Appeal Suit No. 345 of 1916 was filed and 
disposed of, the Co-operative Credit Society 
of Kalatbnr had gone into liquidation and 
was represented by the Assistant Registrar 
of Co-operative Societies as liquidator.. The 
appellant in that appeal made the Society a 
respondent but alleged that it was repre¬ 
sented by its former Pres'dent whrsa powers 
to represent the Society had tested before 
filing of the appeal. The decision of the 
District Monsif in favour of the Society 
was reversed and the transfer of the decree 
made by the President acting on behalf 
of the Society was recognised. 

The Registrar of the Co operative Credit 
Societies applied to the District Judge to 
set the decree in Appeal Suit No. 345 of 
1916 aside owing to the Society not having 
been properly represented and to re hear 
the appeal after bringiog him on record as 
the proper person to represent the Society. 
He applied under section 151, 0. XXII, 
r. 10 and 0. XLVlI, r. 1 of the Code of 

Civil Procedure. . 

As regards the delsy the Dieliiot Judge 

in the exercise of the powers conferred by 
BectioD 5 of the Limitation Aot excused the 
delay and 1 do not think that under section 
115 of the Civil Procedure Code I can inter¬ 
fere with his discretion. Even aisuciing that 
0. XLVII, r. 1 does not apply the question 
is whether he bai power to ait under sec¬ 
tion 151. 

1 am of opinion that where a Corporation 
or Company is made a party to a proceeding 
but is not represented by a person having 
legal authority to do so and an order is 
passed adversely to it, it ia competent for the 
proper officer to apply for vacating the order 
and for a decision after hearing the person 
through whom the Company cau legally act. 
It cannot be said that the Company is not a 
party simply because * wrong person repre¬ 
sents it. Nol'doubtte decree or order passed 


under such olrcamstauces will not .bind the 
Company and it will be opan to it to have 
it set aside but the question ie whether 
it cannot do so under section 151 of the 
Code. 

I find nothing in the language of section 
151 which prevents a party to a suit from 
applying under that sestion simply because 
he has a remedy by a separate suit or pro¬ 
ceeding. Courts cannot act under section 151 
if provision if made for a particular con¬ 
tingency by the Orders and Rules but in cases 
not covered by them I do not see why 
parties should be put to the trouble, delay 
and expense of filing separate tui^s for 
relief which can be properly given in the suit 
itself. Tfce language of eeition 151 is wide 
and refers to the inherent powers cf tfce 
Court to make euih orders as may be neces¬ 
sary for the ends of justice, 

No doubt a stranger to the litigation can¬ 
not intervene itfter the suit or proieedioga 
are disposed of and olaim the protection 
of section 151 or appeal to the inherent 
powers of the Court to do jastice. Drew v. 
Willit (1) which was referred to by the 
appellant's Vakil, refers to a case where a 
stranger to the proseedings wanted to vacate 
it after orders had been properly passed. 
Lord Esher, M. R. observed that no Court 
has power to vacate an order after it has 
been properly made by reason of facts that 
ocourred subsequently, in the present case 
the complaint is that the order in Appeal 
Suit No. 345 of 1916 was not properly made 
as the respondent was not properly repre¬ 
sented. 

Reference has also been made to Eda 
Pnnnayya v. Jangala Kama Kotayya (2) which 
turned on 0. IX, r, 13. Tfce learned 
Judges held that a minor who was said to 
be represented by a guardian ad litem who 
did not consent to act cannot be regarded as 
a party to the proceedings and so cannot be 
said to be prevented for sufficient cause ftom 
conducting them, I doubt if this i9 authority 
for holding that registered Companies or 
Societies c*nnot be said to be parties simply 
because they are not represented by a proper 
officer. 


(n (l«;n 1 Q. 15. 450; 60 L. J. y. B. 264: 6i L T, 
760; 30 U. 310; 55 J. P. 373. 

■ 1 ‘ > ' f“d. C'as. 164; 87 Af. L. J. 899; 26 AT, L T, 
2J7i 10 Jj. W. J.71; (1920)IM, W*N. 1. 




INtrtAN CASKS. 


Af MaT ULLAH V. BIHA1I LaL & 80R8. 



•' 1 think the deoision of Mookerjee and 
Beachcroft, JJ., in Ajant Singh v. Snndar Mall 
[F. T % Ohristien ; (3) is in poin^. 

The order of the District Judge wa% in 
my opinion, within bis power and I see no 
grounds to set it aside. I dismiss the peti- 
tion with costs. 

M. 0. P. 

*• K. Petition set aside . 

(3) 16 Jnd. Cas. 567; 17 0. W. N. 862. 


LAHORE HIGH COURT. 

First Civil Appeal No. 58C of 1917. 

Marsh 3, 1922. 

Present: —Mr. Justice Abdul Raoof and 
Mr. Juefcioe Campbell, 

ASMAT ULLAH— Plaintiff— 

Appellant 

terns 

Messrs. BTHARI LAL and SONS of 
FEROZEPUR CANTONMENT. 

—Defendants ~ Respondents. 

Contract Act (IX of 1872J, 68. 63, 73—Sale of goods 
—Extension of time — Breach — Damages, measure of. 

Section 63 of the Contract Act does not entitle a 
promisee for his own purposes and without the con¬ 
sent of the promisor to extend the time for the 
performance of the contract to his own advantage. 
There must be an agreement or mutual understanding 
to waive [p. 914, col. ?.] 

Abaji Sitaram v Trimbak- Municipality, 28 B. 66: 5 
Bom. L. R 689 and Muthaya Manigaran v. Lakku 
Reddiar , »4Ind. Cas. 265; 37 M 412; 11 v|. L. T. *01; 
0912) M. W. N. 4-6; 22 M. L J. 41?, reliod upon. 

The measure of damages in a case of non-delivery 
of goods contracted to bo sold is the sum by which 
the contract price falls short of the price at which 
the purchaser might have obtained goods of like 
quality at the time when the goods should have been 
delivered [p. 9 4, col. 2.] 

Ismail Sait and Sons y. Wilson Co , 45 Ind. Cas. 
942; 41 M. 709; 23 M. L. T, 320; (1918) M. W. V, 
.399, Mackertich v Nobo Coomar flay, 30 C. 477; 7 C 
W. N. 4H , Jugmohandas v. Nusserroanji, 26 B. 744; 4 
Bom. L. R f 04 and Jamal v. Moolla Dnwood Sons <)’* 
Co., 31 Jnd Cas. 949; 43 C. 493; 20 C.W.N. 105; 30 'A. 
L.J. 73; 14 A. L. J. 89; 19 M. L. T. 80;3 L. W. 181; 
23 C. L J. 137; (1916) 1 M. W. N. 70; 18 Bom. L. R. 
315; 9 Bur. L. T, 8; 43 L A. 6 (P. C.), relied upon. 

First appeal from a decree of the Addi¬ 
tional Judge, Lahore, dated the 22nd Decem¬ 
ber 1916, 


Mr, Muhammad Rafi, for the Appellant. 

Mr. Manohar Lai, for the Respondents, ' 

JUDGMENT.—This appeal is the result 
cf a suit for damages for breaoh of contract 
brought by Mistri Asmafc Ullah, Factory 
owDtr of Lahore, against Behari Lai and Sons, 
merchants of Ferozepore. 

The contract, about the terms of which 
there is no dispute, is dated the 14fch of June 
1914 and by it tbe defendants agreed td 
supply to the plaintiff tbe following goods ; 

(a) For delivery at Sangla Hill fc tation 
750 bundles of steel hoops at Rg; 8 per ewt*. 
each fcoundle containing half a cwt; 150 
bundles to bs delivered in each of the 
months of September 1914 to January 1915, 
Bardana or Hessian clotb, 45 inche 3 wide, 
weight 9 ounce?, at Rs. 15 per hundred yards; 
10,000 yards to be delivered in monthly con^ 
signmeDfcg of 2,003 yards from September 
1914 tc January 1915. • 

{b\ Delivery at Lahore Railway Station, 
1,600 bundles of steel hoops at Ra. 8 per cwt., 
each bundle weighing -J swt. 400 bundles 
to be deliverd monthly from September 
to Desember 1914, 56,000 yards of bardana 
40 ipebes wide; ouoses aft Rs. 13.8-0 per 
hundred yards in monthly eoDsignments of 
from 4,000 to 12,000- yards from Sepfcetober 
19 4 to Marsh *19 1 5. i 

In both cases the purchaser was to»p.ay for 
eaih consignment when ha reo 9 ived the 
Railway Recsipfc for the next cjnsignnlept. 

‘ Nothing was delivered by the defendants 
exvept 3,670 yards of bardana at ~Lahord 
on aaaouut of the Septembjr consignment of 
4,000 yards. After mush correspondence 
b3tween the parlies, to which reference will 
be made presently, the plaintiff on the 30th 
August 1915 sued the defendants for delivery 
of the goods contracted for on payment of the 
agreed pries, or, in the alternative, for 

Rs. 9,393-8 9 as damages for breach of con¬ 
tract. 

It appears that the bardana and the hoops 
were required for making up bales of ootton,' 
The lower Court held in regard to the hoops 
that both parties waived the time fixed in 
the sontract for delivery, that damages were 
due to the plaintiff to be calculated with 
reference to the position in July and August 
1915, that at that time the defendants had 
offertd to let the plaintiff have hoopa 'at 
Rs. 1C-4 0 per owt. and that, since the plaint* 
iff had refused the offer, R 3 ,2 par owl t baioq 
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the difference between Rs. 8, the contract 
priee, and.Rs. 10, was a fair measure of 
damages. In regard to the bardana the lower 
Oonrfc held that the plaintiff himself broke 
the eontrac v , that no damages were dne to 
him and that the defendants were entitled 
to credit for Rs 495 7«3 on aecount of 
3670 yards of bardana supplied. The plaintiff 
accordingly was given a decree for Rs. 2 350 
Rs. 495-7.3, total Rs. 1,854 8 9. 

Both parties have appealed. The plaintiff 
claiiri8 damages for failure to supply the 
hoops at Rs. 7 per ewt., the rate claimed in 
the plaint, and has also contested the Boding 
that he was not entitled to damages on 
ascount of the bardma. The defendants 
assert non liability to pay damages for failurs 
to deliver the hoops. This judgment 
will dispose of both Appeals Nos. 580 and 982 
of 1917. 

On the 14ih of August 1914 the defend¬ 
ants wrote to the plaintiff that owing to 
the outbreak of War their correspondents 

in Europe were unable to guarantee ship, 
mente. 

Plaintiff replied on the 17th of August 
that the War had nothing to do with the 
matter and that he expected the defendants 
to carry out their contract. 

On the same date the defendants informed 
the plaintiff by letter that the goods hai 
been despatched on the 20th of July by a 
Garman Steamer SS. Gafenfels and that in 
view of the then prevailing conditions it was 
impossible to tay when the vessel was likely 
to arrive at Karachi, 

PI'intiff repliad on the 20ih of August 
that ha bad nothing to do with Earope 
Shipments and that what be had bought 
ware steel hoops and bariani cloth for 
delivery at Sangla Hdl and Lahore Railway 
Station. 

Thereafter there wai delivery of t wo bales 
of bardma at Lahore which the plaintiff 
claimed were of short measure. It is nsoes- 
8 Ary to keep separate the question ab >ut the 
hoops and that of the bardana and we procesd 
to deal first with the hoops the history 

of which is bound up with that of the Ss. 

Gutenfels, 

On tbe 28th of September the pla‘n c iff 
wrote ani telegraphed to the defendants 
asking for the cJeptern’oar deliveries of 

hoops. 


Oo the 5th of Oatober the defendants 

replied that the performance of their contract 

to supply hoops had became impossible until 

the shipment arrived, that they had heard that 

it had arrived at Port Said and that endea- 

vours were being made to bring the goods on 
to Karachi. 


idb 3204 of October the plaintiff, 
through Mr, Herbert, Advocate, claimsd for- 
mally from the defendants Rs. 1,461 8-9 as 
damages for non delivery of hoops in Septem* 
bar, at the rate of Rs. 7 per ewt. 

On the 4th of November Mr. Manohar Lil, 
Advocate, replied to Mr. Herbert on behalf 
of the defendants, pointing out that it was 
not their fault that the September supplies 
bad rot arrived, that the defendants had 
given the plaintiff ample notice, that the 
plaintiff knew that the contract was for 
German made hoops, that the Gutenfels was 
expected to be allowed to proceed from Port 
Said and that when tbe vessed reached India, 
they would be happy to make such delivariei- 
as supplies from her permitted. 

. 0d the 29fch pf November the plaintiff put 
iu a further claim for damages at the same 
rate on account of failure to deliver hoops 
in the month of October, This claim was. 
signed by the plaintiff personally and did not 
refer to tbe defendants* letter of the 4th of 
November. We may say at once that there 
is no evidence of the dafendaots’ letter of the ‘ 

4th of November having reached the plaintiff 
before the 29fch of November. 

Oa the 27th of April 1915 the plaintiff 
telegraphed to tbe defendants that the 
Gutenfels was down on the shipping list to 
arrive at Karachi on the 26th of April and 
roqaested that the steel hoops should be 
despatched 1600 bandies to Lahore and 750 
bundles to Sangla. J n an undated letter 

or some later 

date in April the plaintiff referred to Mr 

Manohar Lai's letter of the 4th November 

1914, .oofirmed his telegram and .aid that 

he would feel obliged if Mr. Manohar Lai 

l" n ’ f| . afk ,, the defendants to despat.h the 
iMDU bundles of hoops to Lahore and c am?l* 

He added that if they did not do bo, he wo^ld 

he aompell-od to take legal etepe against than. 

The reply to this letter is dated the 2eth n' 

fi aly , 1 t yl ‘ > ; Mr. Manohar Lil on behalf 
tbe defendants said that only 1000 bun 
of hocp3 of the spacification to be del> 

at Lahore had arrived in the Gutenfe! 
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clients were prepared to deliver these and 
also /50 bandies at Saugla bpfc not at 
Rs. 8 per cwt. On account of special War 
charges whioh they had had to pay, the defer d- 
ants would sharge R’. 10-4 per cwt. instead 
of Rs. 8 The plaintiff could have the 
1750 bundles on two conditions*. (1) that 
he firsj satisfied the defendants c*aim for 
payment for the September bardana whiih 
bad been pending since Oc l obsr and about 
whiob there bad been eorreepondence; and 

(2) that be accepted delivery of the boops 
against actual payment through a Bank to 
*hich Railway Receipts would be sent. It 
was added that these two conditions mast b3 
satisfied within a fortnight The letter con¬ 
cluded by sayiDg that the defendants did Dot 
sonsider that the plaint ff was entitled to 
any deliveries of hcops under tbe contract, 
but that for tbo sake of maintaining friendly 
trade relations tley were willing to make 

the ipecial concession offered. 

The plaintiff’s reply was dated 6th August 
1915 and to far as tfce boops were lotoeroed . 
referred to tbe defendants’ letter of 6cb 
November, and ta d that be would accept 
delivery of the goods coninc'ed for, despi'e 
the fast that time for delivery had long 
B icce pasted, but declined to pay more than 
Rs. 8 per cwt. or to make any peymect 
for bar ana. The defendants were remind¬ 
ed that by the contract payment was to 
be made for each consignment when tbe 
Railway Receipt for the Dexfc consignment 
arrived atd not before and they were given 
a week in whioh to make delivery or pay 
•ertain specified damegts in default of wbioh 
a euit was threatened. Mr. Manobar Lsl 
*rote twice in reply that be was awaiting 
instructions from bis clients a D d finally wrote 
on 1st September, by wbioh time tbe 
enit bad been filed, saying that antes tbe 
plaintiff took delivery cf the hoops id ten 
days od tbe terms of tbe letter dated 28th 
July the hoops from the Gntenfeh would be 

sold at hisrifk. 

Now it is per feetly tlear that the oonti act 
for the lupply cf tbe hoops was broken by 
the defendants and tbe questions for deter* 
minafcion are when it was broken, and, 
with reference to the due dale for delivery 
to what damages, if any, the plaintiff is 

entitled. . . 

The lower Court has gone wrong in its 
W etbod of arseeeirg damages. It held that 


both tides waived the time fixed for delivery 
id tbe contract. This as we shall sbew 
presently wss correct. It held further that- 
both parties were willing as lata as Sep* 
tember 1915 that delivery should bBmade 
then. This is wrong. The defendants 
were only willing to make delivery on new 
terms, which they sought to impose and 
wbish were at variance with tbe original 
agreement, and the plaintiff steadfastly, 
refused to accept those terms. Thirdly, it 
decided that as the plaintiff refused to pay 
Rs. 10-4 per cwt. for the hoops in July he 
did not consider them to be worth that 
price, and tbes that the Court was justified in 
fixing the measure of damages at Rs. 10 
per cwt. This shows a misapprehension of 
tbe law governing such cases, which is to 
bs found in section 73 of the Iodiin Contract 
Ait, Both partita, admit tbe application of 
this re:ticn atd both rely upon Illustration i 
(a). It 1*4 laid down, too. in Ismail Salt and 
Sor.s v. 1 Vi*son and Co. (1) that the meagre 
of damages is tbe sum by which the contract 
price fell abort of tbe price at which tbe ■ 
purchaser might have obtained gooda of . 
like quality at the time when they should 
have beendelivered. Macheitlch v Nob) Ooomar 
Ray (2), Jugmchandas v. Nasser wan i (3) and 
Jamal v. Moolla Dawood Sons and Co. (4) , 
are to tbe same effect. In the last named 
case their Lordships of the Privy Connoil 
stated that tbe market prioe at the time 
of breach is the decisiva element. ; 

Section 63 of the Indian Contract Act- 
contains tbe law regarding extension of 
time for delivery, It is conceded, as was ruled , 
in Abai Siiaram v. Trimbak Municipality (5) 
and Muthaya ilanigran v. Lakkti Reddiar (6), , 
that this section does not entitle a promisee ; 
for his own purposes and without the consent , 
cf the promisor to extend time to his own ■ 
adventsge and that there must bean agree- , 
mtnfc or mutual understanding to waive. 


( 1 ) 45 I ad. Cas. 942; 41 M. 709; 23 M. L. T, 320; 
(1918» M. VV. N. 399. 

(2) 30 C. 477; 7 C. W. N. 431. 

(3) 26 B. 744; 4 Bom. L. K. 504. 

(4) 31 Ind. Cas. 919; 43 C. 493; 20 O. \V. N. 20o; 
30 M. L. J. 73; 14 A. L. J, 89; 19 M. L. T. 80; 3 L. 
VV. 181; 23 0. L J. 137; (1916; 1 M. W. N. 70; 18 
Bom. u. R. 315; 9 Bur. L. T. 8 ; 43 l. A. 6 (P. U.). 

(5; 28 B. 66 ; 6 Bom. L. 11 689. 

( 6 ) 14 Ind. Cas. 255; 37 M. 4 2; 11 M. L. T. SOlj 
(1912) M. W. N. 436; 22 M. L. J. 413. 
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It has been argned by Mr. Manohar Lai 
for the defendants that there waa no 
agreement here to waive time; that, although 
the defendants made an offer to agree to an 
extension in their letter of the 4th November, 
the terms of the plaintiff’s letter of the 29th 
November make it plain that the offer was 
declined ; and that the subsequent telegram 
and letter of April 1915 cannot be taken 
to consitute acceptance of the offer. 

There is, however, no evidence that the 
defendants’ letter of the 4th November to 
Mr. Herbert was plated in the plaintiff’s 
hands before the 29th November. The 
plaintiff’s letter of the 29fch November 
contained a claim fnr damages for non deli¬ 
very in Ostober which the previous letter of 
22nd October had stated wonld be made in 
the event of non-delivery, and it waa written 
not by Mr. Herbert bat by the plaintiff 
himsfelf. It contained a threat to sue and a 
statement that a similar claim wonld be made 
lor more damages if the November consign* 
mentis were not delivered. There is no 
proof that Mr. Herbert 03ntinned to act for 
the plaintiff after be had written the letter 
of 22od October. If be had done so, be 
might have been expected to write the letter 
of 29th November also. The plaintiff filed 
no suit. He made no further claim fcr 
damages for non-delivery in November or in 
December. He did not refer in bis letter of 
29fch November to the defendants’ letter of 
4th November and there is no apparent 
reason why he should not have done so had 
be seen it. In our opinion a reasonable 
interpretation of the correspondence is that 
the plaintiff, when the defendants’ letter of 
the 4th November came to him, decided to 
accept the offer and to await the arrival of 
the SS. Gutenfele and that the letter of 
4fch November, the plaintiff’s letter aod 
telegram of April 1915, and the defendants' 
letter cf 28th July 1915 prove that there 
was an agreement to extend time for 
performance of the contract, so far as it 
related to the hoops, until the lapse cf a 
reasonable interval after the Gutenfele had 
reached Karachi. 

The defendants’ letter of *28Lh July 1?15 
contains the first mention by them of an 
intention to charge more for the hoops than 
the price agreed to in the contract, and this 
claim and the imposition of conditions for 

payment at variance with tLo cormj of the 


contract, fix, in our opinion, the date of 
breach of the contract by the defendants 
after extension of time as the 28th July 
19 15. 

Now as regards damages. The plaintiff 
claims Rs. 7 per cwt, the difference between 
Bs. 15 per cwt, and the contract rate Rs. 8. 
He has produced evidence that the market- 
rate for steel hoops at Karachi was Rs. 14-12 
on 30th June 1915. Rs. 15 on 23rd April, 
Rs. 15 on 3rd May, R 9 . 17 on 22nd May, 
that it was at Multan Rs. 18 on 24th April. 
Rs. 20 on 9th June, Rs. 16 (old hoops) on 
17th May, Rs. 17-8 on 1st July, and that 
it was Rs. 15-4 on 29th April at Bombay. 
There is also evidence that the defendants 
sold hoops at Karachi at Rs 15 on 30th 
August 1915 and at Rs. 17-12 on 4th Sep¬ 
tember 1915. There is good reason for 
supposing that these were off the Gutenfels. 
The defendant Behari Lnl admitted as a 
witness in the lower Court that he had 
sold the hoops which came on the Gutenfels 
to other parties, and declined to give the 
price. 

There is no evidence of any rates prevail¬ 
ing lower than those above - quoted and, in 
our opinion, Rs. 15 per cwt. delivered aft 
Lahore and S&ogla Hill was a rate below the 
market rate in July and August 1915, The 
deposition of Mr. F, Read, agent of 
Volkart Bros., Lahore, shows that the plaint¬ 
iff lost contracts for bailing cotton between 
Oitober 1914 and Judg 1915 owing to 
shortage of hoops. 

A farther argument by Mr. Manohar Lai 
remains to be disposed of. He contends 
with reference to lection 73 and Illustration 
(a) that the plaintiff could have obtained 
hoops of the specification entered in the 
contract on 28th July 1915 at Rs. 10 4 
by accepting the defendants’ offer of them at 
this price, and that his meanB for remedy¬ 
ing the irconveni9nce oaused by non¬ 
performance of the centraot lay in sash 
acceptance under protest and reservation of 
the right to claim damages subsequently. 
The short answer to this (leaving aside the 
fact that the offer waa not for the whole 
quantity to bo sapplied under the contract) 
is that the defendants’ offer of 28 h July 
1 y 15 wa3 nob unconditional and that the 
conditions imposed were not consistent with 
the terms of the contract. This was parti- 
•ularly the case iu regard to the demand 
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payment for the bardana supplied, The 
defendants sent one consignment. There 
was some dispute about short measure and 
the defendants omitted to send aDy more. 
The contrast provided that payment should 
be made for the consignment reeeived only 
when the plaintiff got the Railway Reoeipt for 

the next aomignment, 

We fiod that the plaintiff has succeeded in 
establishing his flaim for damages for non¬ 
delivery of 1175 owt. steel hoops at Rs. 7 per 

•wt. 

The claim for damages for non-delivery 
of bardana beyond the first consignoient wa§ 
argued by Mr. Muhammad Rafi for the 
plaintiff but eventually was giveu up. It 
is not neiescaiy, therefore, to deil with the 
evidence concerning it. Mr. Rafi is probably 
right in contending that the oontract was 
broken by the defendants and not by the 
plaintiff, as held by the lower Court, but there 
was clearly no extets on of time for delivery 
of the bardina and there is no proof that the 
plaintiff suffered any loss. On the contrary 
there are indications that the market-price 
at the times of the several breaches from 
September 19,14 to March 1915 was not 
more and wai probably le98 than the contract 
rates, 

The result is that we aoiepfc the plaintiff 1 * 
appeal and enhance the decree in his favour to 
one for Re. 1,729 8-9 with proportionate costs 
in both Courts, that sum beiDg calculated 
as follows : 

Damages for non-delivery of 

Ri. as- p. 

1175 cwt. stsel hoops at Rs. 7 8,225 0 0 

less price of 3670 yards 
bardana supplied ... 495 7 3 

7,729 8 9 

The appeal of the defendant! faiU and is 

dismissed with costs. 

Z, K. Plaintiffs appeal accepted ; 

Defendants Appeal dumisiel, 
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MADRA6 HIGH COURT. 

Original Sidi Appeal No. 49 of 192). 

. May 9, 1921. 

Present :—Sir John Wallis, Kt., 

Chief Justice, and Mr. Jastice Krishnan. f 
T. V. TULJARAM ROW—-Pliinhff 

—Appellant 
versus 

T. A. RAMAOHASDRA ROW— , 

Defendant—Respondent. ; 

Civil Procedure Code (Act V of 1903), 0. XXI, rr. 
66 , 89, 90— Execution sale—Proclamation—Place of 
sale , omission of-—Place welUknoum—Sale, setting asi&e 
of—Substantial injury—Partnership suit-Sale for 
realising assets—Sale, setting aside of, on deposit—R, 
89, object of. 

The omission of the place of sale in'the sale 
proclamation, although a dear irregularity, would 
nob justify the setting 1 aside of the sale, if the place 
of sale being well-known, no body is misled by the 
proclamation and no prejudice is caused to the 
applicant, [p. 91col. 2.] 

Arunachellam v. Arunachellam, 12 M. 19 (P. C.lj 

15 I. A. 17*; 5 Sar P. C. J. 265; 12 Ind. Jur. 371; 4 
Ind. Dec. (n. 8.) 363, distinguished. 

0 XXI, r. 89 of the Civil Procedure Code provides 
modes of relieving judgment-debtors from the hard* 
ships to which they are exposed by Court sales in 
execution of decrees against them at great under¬ 
values, and is inapplicable to the case of sale in a 
partnership suit on behalf of all parties to the suit 
for the purpose of realisation of the assets 'of the 
partnership, [p 9 8, col t.] 

Sundaram v. Jfamsa Mavuthar , 63 Ind. Cas 937; 40 
M. L J. 497; 3 L W. 408; i9 M h. T. 209; 0921) M, 
W. N. 272; 44 M. 664 (F. B.), referred to. 

Appeal from the judgment and order 
of Justice Kumarsam Sasfcri, dated the 
30ih March 1920, passed in the 
exsreise of the Ordinary Original Civil Juris¬ 
diction of the High Court, in Civil Sait 
No, 378 of 1919. 

Messrs. 0. Devasagayam and K, Rama- 
ehandra , for the Appellant, 

Mr. 0. P. Ramasmmi Aiyer , Advocate 
General, and Mr. T. R. Venktarama Satin, 
for the Respondent, 

JUDGMENT. 

Wallis, C. J —This is an appeal from 
au order of the learned Judge on the Original 
Side refusing to set aside a sale by the 
Official Referee under the orders of the 
Court made in a partnership suit for tbe 
purpose of realising the partnership assets 
and the main ground of objection taken 
is that there was no place of sale mentioned 
in the proclamation of sale. 

In 0. XX1VA of the Original Side Rules 
whiah provides for proceedings before the 
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Official Referee, under the head of tales 
by the Offioial Referee, it is provided that, 
unless otherwise ordered, ail sales by tbe 
Official Referee eball be by publis auotion, 
and in cases of immoveable property, eball 
be held at tbe premiers. Under that role, 
even though the prrpfrty to be sold ioeludes 
moveables as well as immoveables the sale 
wust be held at tbe premises when the 
properties are sold as one lot. Even in 
sqoh sa c ea the duly of bringing in the sale 
proclamation fells open the party who has 
the condetfc of the 6ale. Unfortunately in 
this ease, a printed form of sal© proclamation 
for a sale in execution of a decree was 
psed which for some reason or other does 
Dot strictly follow tbe foim given in form 
No. 2i in the Oiiginal Side Rales bat 
on its tbe place of sale. Po?sibly this printed 
form comes from tbe offics of the Official 
Referee by whom a great number of sales 
are conducted, and having regard to the 
rp!e l have just refeired to, the name 
pf the plate of sole is Dot mentioned 
because everybody is atfumed to know it. 
if that is so, it is a distinct defect and tbe 
sooner this form of eale proclamation is 
altered so as to state tbe place at wt ich 
tbe sale is to be held the better. Bat 
lbs question in this case is whether it is 
open to tbe defendant at this stage to 
object to th9 sale oo this groand and 
whether a material irregularity has been 
shown by which he was p»ejudic-d so as 
tQ ju-tify tbe Court in setting aside the eale 
ueder 0. .XX/, r. 90 or at any late in 
accordance with the principles prescribed 
by that rule 

Under r. 203 of the Original Side Rales 
the order for eale is to direct the applicant 
to bring into Court a proclamation cf sale 
for tbe approval cf the Registrar and he 
is to adjourn tbe cise to some on before 
tbe Judge in Chambers on a fixed day. 
Then under r. 205, the applicant is to 
bring in two copies of the procUraa' on 
of sale in form No. 2/ or No- 28 Both 
these forms contain the name of the plaie 
ofcale. Then tbe Reg strar under r. 20), 
is to determine the manner of advertising 
and to fix the date acd place of the sal?. 
Under r, 20 i copies of the pr.^jl vmation 
approved by the Regie tr r are to bo signed 
by him and the caie ia to be posted oq 

the adjourned data before the Judge in 
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Chambers who may then order the said 
to proceed or make any such order as he 
thinks fit. That is tbe time when it is 
open (o the parties to take any objection 
whatever to the proclamation of sale. Under 
r. 206, it is only then that they can take 
any objection to tbe lots, the market value 
or tbe reserved price mentioned in the 
affidavit of tbe applicant; but they can 
also before tbe Judge in Chambers equally 
take objection to such a manifest slip as 
tbe omission of tbe place of sale. No 
Euoh objection was taken in this case 
although nnmerous other objections were 
urged ineludiDg objections as to tbe manner 
iu which tbe sale has been advertised. 
The reason stated as to why no such objections 
were raised is because every one understood 
that, following tbe practice prescribed by 
the rules for the Original Side tbe sale 
being by the Official Referee, it would be 
at tbe premises which were described for 
sale in tbe sale*proclamation. It is not 
necessary for the purpose of the present 
case to consider whether the appellant 
should be held absolutely barred from taking 
this objection to tbe absence of tbe mention 
of the place of sale in the proclamation 
because he did not take it before the 
Judge in Chambers as he ought. 

The decision of the Privy Coanoil in 
Arunachellam v. Arunachellam (1) relates 
to an alleged insufficiency in the description 
of the property to be sold as distinguished 
from the present objection to the absence 
of any place of Bale in tbe proclamation. 
In that case, tha Privy Oounoil held that 
tbe failure to take the objection at the 
proper time prevented its being taken later 
as a ground for setting aside the sale, “it 
would be very difficult indeed," their Lord¬ 
ships say, “to oonduet proceedings in 
execution of decrees by attachment and 
sale of property if tbe judgment-debtor 
could lie by and afterwards take advantage 
of any mi. desciiption of tbe property attached 
and about to be sold, whioh he knew well, 
but of which tbe execution creditor or 
decree-holder might be perfectly ignorant— 
that they should take no Dotice of that 
allow the tale to prooeed, and then oome 
forward and say the whole prooeedinga 
were vitiated. That, in their Lordships' 

( 1 ) 12 M. 19 (P. C.)j 15 I. A. 171, 5 Sar P. C 
206; 12 [nd-Jur. 371, 4 lud. Dec (n. *}.) 3*3. 
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opinion, cannot he allowed, and an that 
around the High Court ought not to have 
given effeot to this obiestion.” In the 
present ease we think all that happened 
merely amounted to an irregularity by whish 
the appellant was not prejud oed. It appears 
from the affidavit, and m found by the 
learned Judge that this formal defest 

misled nobody. ... ,, 

I nay farther say bare that the handbills 

Wbiob bave been exhibited do not eontain the 

plate of sale and the only inference which 

anyone with ordinary common sense wonld 

tome to is that the sale was to be at the 
premises because no other premises was 
stated where the sale was to be. As the 
learned .Tudge has pointed out, the sale 
*as well-attended and there is no reason 
to suppose that aDy possible bidder was 
kept away. It was rot a sale likely to 
draw a very large Dumber of bidders, 
beiauce although, no doubt, the properties 
to be sold included desirable premises 
near the Popbam’s Broadwsy, yet the sale 
proclamation showed that they were subjeit 
to insumbranoes of an nnusnal kind, and 
of such a nature as would possibly require 
litigation in order to ascertain their amouDt. 
Farther, the plaintiff’s counter-affidavit states 
that, when objection was taken during 
the sale by Mr. Ramacbandrier to the 
fact that the place of sale was not mentioned 

in the proclamation, the Vakil on the other 

side ran over to the Official Referees 
room which is the only other place where 
the sale could posBibly take plate aDd 
alio to the Press slose by the High 
Court premises and found no body to bid. 
Therefore, there is no reason to differ from 
the learned Judge when he says that-what 

happened was an irregularity which did not 

prejudite tbe parties. It is quite> different 
from some of those oases which have been 
tiled aud where the sale was ordered to 
be held at one place and wes actually held 
at another plate, or where tie sale was order- 
ed *o beheld at odo hour and was actually 
held at another hour. These errors were 
taltulated to seiiously mislead possible 
bidders. n tbe present oaie the sotual 
piece; ro dcub*, was not mentioned, as it 
ought to bave been, by a slip, buttbat non- 
mention, in our opinion, is not calculated to 
mislead anybody. There was the well-known 
practise in regerd to Bales by the Official 
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Referee and in the abaenoe of any mention, 
as to the plate of Bale, the natural inference 
would be that the sale waa to take plaes 
at the premises and if anyone had felt any 
doubt about it and enquired, he would at 
onee have been told bo. There is also evidenea 
that people .ame to the Offisial Referees 
room and enquired whether there were 
any oopiee of the Proclamation of Sale to 
be obtained at ‘Popham’s house,’ Anna Filial 
Street, tbe main premiiea for .ale, whioh 
goes to ehow that they knew perfectly well 
that the sale was going to take place there. 

We bold, therefore, agreeing with the lower 
Oonrt, that in this ease there was no material 
irregularity whi.h would justify ne in 
setting aside the isle under r. 90 or the 
principles embodied in that rule. 

Another objeetion has been taken that tbe 
Offieial Referee refused to adjourn the sale 
at about 5-30 P. H., when sailed upon to 
do so on the ground that it was g.tting 
dark. In the 6rst place, we do not think 
that it was getting dark at about 5-30 p. M. 
on the 28th February. When I pointed out 
that, aeeordiug to our ordinary experience, 
it doe- not get dark at 5-30 p. M., on the 
28th February it was alleged that that was a 
very dark pises bnt that is an objection 
wbish would apply equally to earlier per- 
tione of the day. This objection appears 
to ns to be of a frivolous ebaraoter and to have 
been rightly reje.Ud by the learned Judge. 

Another objection was taken that the 
appellant was entitled, under the express 

terms of 0. XXI. r. 89 of the Code of 
Civil Proiedure, to some in to set aqide 
the sale on a d^sit of the pursbase-money 
plus 5 per cent. This rule appears to have 
do application to the •ircumsta-eee of the 
preeent sale whieh is for the realisation of 
partnership assests in a partnership suit. 
R. 89, which is old eeetion 310A, provides, as 
has been recently held by the Full. Bensb, 
[Qundaram v. Mamta Mavuthur C2JJ 
modeB of relieving judgment-debtors from 
the hardships to whioh they are exposed by 
Court ealeB in execution of decrees 
against them at great under values. 
The rule says: “Where immoveable 
property has been sold in execution of a 
dearee any per^ou owning sueh property or 
holding an interest therein by virtue « a 

(2) 68 Ind. Caa. 937; 40 M. L. J. 497; H L. W. 498; 
29 M. If. T. 2> 9; (1921) M. W, N. 272; 44 M. 551 (F. B.) 
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title aaquired before such sale may apply 
to have the sale eel a^ide on his depositing 
in Ooart a sum eqaal to 5 per cent, of the 
purchase*money and for payment to the 
decree-holder the amonnt specified in the 
proclamation of sale as that for the recovery 
of wbish the silo was ordered. 11 The rale 
is'obviously inapplicable to a case of sale 
on behalf of all parties to the suit for the 
purpose of realisation. 

Theu we are referred to r. 214 of the 
Original Side Rales which provides that an 
application under seotion 3104 which cor- 
responds to the present 0. XXI, r. 89 shall 
be made on Judge’s summons supported by 
affidavit which shall set forth the objec¬ 
tions to the sah or the confirmation thereof. 
That rule apolie*, of course, only to cases 
to which r. 89 of 0. XXI is applicable and 
we- are dearly of opinion that r. 89 is not 
applicable to the circumstances of the present 
case. 

The result is that the appeal fails and 
is dismissed with costs. 

Kbisbnan, J.—I agree. 

m, 0. f. 

H. h. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

A PP8 L FROM ApPBLLaTS Diokii N 0. 486. 

cf 1920. 

July 7, 1921. 

Pieseni: —Sir Henry Drake-Brookraan 

J. C, 

NANHELAL and othebs—Diorii holdirs - 

—Appellant* 
versus 

GULSHANRAI — J udciunt Debtoa— 

Recpondbi'. 

Limitation Act (IK of 1903J, Sch. I, Arts. 181, 182— 
Preliminary decree—Amendment after expiry of limi¬ 
tation for applying for final decree — Final decree, 
application for — Extension of time. 

Tho holder of a preliminary decree applied for 
amendmeut of tho same cm the ground that the sum 
as entered in the decree was less than that granted 
by the judgment. The application was made after 
the expiry of the period of limitation prescribed for 
applying for a final decree. The Court made the 
amendment as desired The decreo-holder preferred 
an application for a fiual decree counting the limi- 
tation from the date of the amendment: 

Held, that the application wae not maintainable 
as the decree-holder by postponing his amendment 
till utter the expiry of the period of limitation pro- 
■yribed for malciag tho prelimiaary final, 


coald not revive hie right to obtain a ffinal ,deored 
by reason of saoh a variation in the preliminary 
deoree. [p 921, col 1.] 

Dinaji v. Laxman, 29 Ind. Caa. 589; 1,1 N. h. E. 92, 
Ashfaq Husain v. Oauri 8ahai, 9 Ind Oaa. 975- 33 A. 
234 : 15 C. W. S. 370: 8 A. L. J. 332; 13 C. L. J. 851| 
9M.L.T 380; 13 Bom. L. E. 367; 4 Bur. L. T. 121* 
21 M. u. J. 1140; (19 I) 2 M. W. M. 177; 38 I. A. 37 
(P. 0.1, Tarsi Ram v. Man Singh, 8 A. 492; A. W. N. 
(1883) 156; 5 lud. Deo. <N, a.» 224, Daya Kithan ▼. 
Nanhi Begam, 20 A. 304; A. W. N <1898 43; 9 Ind. 
Deo. (N. a ) 655, Ahsan-ul-lah y. Dakkhini Din, 27 A. 
676: 2 A. L. J. 287; A. W. N. (1905) 108, diatin* 
guished. 

Appeal against a deoree of the District 
Jadge, Hoshangabad, dated the 27th August 
1920, confirming the deiree of the Senior 
Subordinate Judge, Hoshangabad, dated the 
1 Oth May 1920. 

Dr. H. 8. Qour t for the Appellant. 

Mr. 0. L, Subhedar , for Respondent No, 2. 

JUDGMENT.—The fasts of this case 
may be briefly stated as follows. On the 
21st September 1912 a preliminary decree 
for sale on foot of a mortgage was obtained 
by the mortgagees which allowed the 
mortgagors time till the 21st March 
following to pay a sum of Rs. 3,725 for 
principal, interest and costs calculated 
up to the latter date and directed that this 
amount should carry interest at the rate 
of Rs. 4 per cent, per annum. On the 10th 
Msy 1916, that is, when the period allowed 
by Art. 181 of the Limitation Schedule had 
already expired, the deoree holders applied 
for a final decree, but this was struck off 
the file at their request on the 22nd July 
following in the alseDoe of the judgment- 
debtors. No further action was taken till 
tho 23rd January 1919 when the .deoree. 
holders put in a second application for a 
final decree. On the 1st March 1919 one 
of the judgment-debtors pleaded that tb« 
application should be dismissed as time-barred 
and the deoree-holders on the 22nd idem 
applied for amendment of the preliminary 
deoree on the ground that the figures contained 
in it did not correspond with the relief 
granted by the judgment. The alleged 
discrepancies were admitted by the only 

judgment debtor who appeared, their nature 
teirg as follows : — 

(l) the corrfotamount payable for princi¬ 
pal, iotn 0 fl f and c c s it- Rs .\77a 9 9 . 

(2 the interest' awarded by the judgment 

is at the rate of Rs. 4 per cent. p 6r annum 

The aforesaid judgment-dsbior contended 
that should [not be allowed, 
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inasmuch as tho deirae^holdeia had throughout 
s *&l$fllated the ioterest doe at the proper rate 
M)d had accepted R* 3,725 as the correct 
amount due fqr principal, interest apd floats 
fajcptyted up to the. 21sfc March 1913. The 
Trying Judge overruled this contention and 
on the 12th July 1919 ordered the desired 

•amendment, to be carried o.pt. 

Meanwhile, on the 21st June 1919, the 
decree holders had withdrawn their *e«ond 
application for a final decree. Qu the 
15th July following they preferred a third 
application for such a decree, but this was 
dismissed cn the lOlh May 1920 on the 
ground that the amendment of the preliminary 
deoree did not alter the date from which 
the period nf limitation allowed by Ait, 181 
of th9 Limitation Schedule began to 
run, With reference to the decis on in 
t'Dina t y. Loxrr.an (i) it wes held that the 
errors in the preliminary decree were 
•merely arithmetical and as such made 
no appreciable addition to ihe rights of 
•the dfcrce-holders. A similar view was 
taken by the District Judge in appeal and the 
decree»bcloers have now come up (oth s Court, 

For the appellants reliance is phc?d 
on the entry in tie ttird column 
of Art. 181 of the Limitation Schedule. 
That entiy shews that the time from 
which the prescribed jeried of three 
years begins to run is ‘when the 
light to apply accrues.” On the authority 
of D:na;c v. taxman (l), this right is said 
to have aecmed from the date on which 
the preliminaiy decree was amended, inasmuch 
as the deoree to ba made fical is obviously 
the amended, not tbe original, decree. 
This view is said to be supported by tbe 
decision r f the Privy Council in Ashfcq Husain 
v. Gann Sahai (2). In that case a decree 
for sale was passed on foot of a mortgage 
against several defendants jointly op the 
25th August 1900 and made absolute on tie 
21st December 1901. As agairst cne 
defendant tbe conditional decree was em 
parie and it was set es'de cn her appeal 

on tbe 11th March 1902. On tie 15.h 
August following a decree was paired against 
bfr on tbe merits and her app.ai was 

dismissed by the High Court on the 16th 

0)29 Ind. Cas. 689» 11 N, L. R. 92. 

(2; 9 Ind. Cas. 975, 33 A. 264, 16 C. W. N 370, 8 
A. 1. J. 382, 18 C. L J. 861, 9 M. L. T. 880, )8 Bom. 

L. H. 367; 4 Bur. L. T. 121; 21 M. 1. J. J14U (Ign. 2 

M. W, N, 177r 38 I. A. 37 (P, 0.‘, 



-November 1904, the conditional decree being 
made absolute agairst her on the 27th 
November 1905, Their Lordships held that 
the latter Jecree supplemented and completed 
tbe prior ope and for tbe first time justified 
tbe decree bolder in applying for joi« tei cu* 
tion against the defendants as he did on tbe 
.21st December. The objection of the 
defendants who attended the proceedings 
which preceded the conditional decrees of 
tte 25th August 1900 at d tbe 2ict December 
1901 but were do parties to the decrees of 
August 1902 and November 1905 and contend¬ 
ed that limitation ran as against them 
from the 21st December 1901 was thus 
overruled. 

For tbe seoond respondent, cn the ether 
hand, it is contended that tbe decision in 
Dmoji v, Laxmtn (1) is corcein^d only with 
tbe right cf appeal from an amended decree 
and includes no pronouncement cn the rights 
of tbe decree-holders to execute tbe amend¬ 
ed decree. It , is also urged tbat the 
emerdments Bilually obtained were of a 
kind tbe r ere sily for which should have 
been detected es econ as the preliminary 
deoree was passed. Reliance is alto placed 
on tbe feet tl at Art. 181 of tbe Limita 
t on Schedule contains no clauce similar to 
the fourth clause in Art, 182. Further, 
tbe following cares are cited as indicating 
tbat amendment of a decree cannot operate 
to revive a right of execution which was 
already time baried when the amendment 
wa« made: Tuni Ram v. Man Singh (3), Dago 
Eishan v, Kanhi Begam (i), Ahtan uUlah v, 
Da^Mini Din (5). 

With regard to the three oases last men 
tioned I need only cay tbat they have no 
real bearing on the question new under 
coo6ideratioD. Alt were decided when the 
Limilation Act of 1877 was in force and 
that Act contained no provision correspond¬ 
ing to the fourth clause of Art. 182 in 
tbe Act of 1908. With regard to the 
proper interrelation of the entry ip the 
third column against Art. 181 I am 0 f 
opinion that in view of tbe great extent of 
the class to wbioh this Art ole applies np 
rig.d construction of the expression " the 

right t" apply” can cafely be adopted, To 

(3. 8 A. 492; A W, N.(18§6; Jad Dec. 

(n, 1 . 224. 

*4 20 A. 304; A. W. N. (1893. 4,9 lnd. Dec. 

tN# 6£’6, 

27 A, 676, J> A A J. A. W, N, (1906) 1Q0, ., 
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b61d that the decree holders become on the 
amendment of their preliminary dr cree 
entitled to a final decree on the basis of the 
amended detree seems to me to involve a 
logical absurdity. The original preliminary 
decree gave i»s holders aiight to sell the 
mortgaged property for default in payment 
of a sum less by about Rs. 53 than that to 

whith the judgment pronouneed (hem entitl- 
ed, On what principle of natural justice or 
common tense can it be maintained that 
because a somewhat larger sum was actn- 
ally due than tfce preliminary deiree men* 
tioned, tbe deoree holders shculd be able to 
revive a right which by their own negligence 
they long ago forfeited P The position reach- 
ed in conceqnerce of the amendment should 
net. improve the decree<holderc’ right as 
against the judgment-debtor*, for, if t.he 
latter failed to pay the mm of F s 3.725, 
they failed a fortiori to pay Rs. 3,778 9 9. 
The ; reason why no limitation has been 
prescribed for amending a decree i« probably 
that the Court which passed the deoree has 
power to Bmend suo motn and it would be 
most anomalous if a decree-holder by pos‘- 
ponipg his application for amendment ti l 
loDg after the expiry of the prescribed period 
of the limitation oorld revive his right to 
obtain a final decree on the basis of h's pre¬ 
liminary deoree. 

My own decision in D.'naji v, taxman (1) 
is rot really in point. In the first place 
both the judgment and deoree were in that 
•&*e amended. Iq tbe case row before me 
the judgment m&k< s iotere°t after the icetilu- 

lion of the suit peyjbh at tfce rate fixed by 

the mortgage, while the ailcjlatiors made 
for the purposes of drawing up the dojree 
were evidently baeed on tbe mistaken assump¬ 
tion that the said interest was only 4 pir 
tent, per annum. Secondly, as pointed cut 
fjr the setond respondent, 1 was not ctllid 
upon in that tare to deride aoy question as 
to the effect of the decree when amended 
upon the rights of the parties is they stood 
before the amendmci t,. 

In the present oase tbe am :i d nent wh’ch 
the decree holders sc ug ot was one which the 
Court was bound by law to make, inasmuch 
as section 33 cf the Civil Procedure C >de 
requires a decree to follow the jndg. 
ment, while r. 6 (1), 0. XX, Fust schedule 
to the Cede, lays down tfiat ctio dearea shall 
agree with the jadgne.it, In theig circan 


etanoes 1 see no force in an argument used fop 
tbe appellants to the effect that the jqdg 
ment-debtors should have appealed acaingt 
the amended decree if they did not wiih it 
to have tbe effect for which the decree- 
holders now contend. 

Toe result is that tbe apnea! fails apd 
is dismisfed with co ts. I allow Rs. 30 ap 
Onuoeel’s fee frr the hearing in this Court. 
Costs in the Courts below will be paid as 
already ordered. 

N H * Avpeal dismissed. 


MADRAS HiGH COURT. 
Oa.GiNiL Side Appeals Nos. 102 to 

106 of 192 . 

April *7, a922. 

Present:- Sir Walter Scnwabe, Kt., 

C hief Jastiod and Mr, Justice Cjucts- 

Trotter, 

KANALAL B -OTA Plaintiff— 

Appellant 

versus 

BALARAM PAtUM ASUKUOSS— 
D*fe« ant— Rkbpon' t nt 

Letters Patent (Mad), cl. 15 -Decision on pre . 
Umxnary issue, whether judgment—Negotiable Instru,. 
merits Act (XXVI of 1*8 J,s. I.* f^-Sfcah jo* hundis 
whether negotiable instruments—Madras Hiah Court 
Original Side Rules, r. 63 (a), scope of. 


Qi 9 a ■ rr. t -° - vuv original 

Side of the High Court on an issue set for trial 
before the rest of the suit is a judgment within 
cl. 5of the setters Patent, [p 9 It, col. i,] 

Chinery , K* parte , Chinery, In re, il8S4)’l2 Q. R I, 
342; 6* L. J. ( h 162: 50 L. T. 34, 32 YV. R 469* 1 

V /"-“"‘I Reicnue Commissioners, 
S: B D 4h5i 09 L J * Q- B. 650; I 4 q L T 
6i. ; 88• W. H. 728, Tuljaram Row v Alagappa Ohettiar 
8 Ind. Cas. 340;h6 Al. »; I«H j M W N. 697; 8 M L* 
T 4o3, 2 1 M L. J. I, Kulasekara Ngickerj. Jagadam, 
bal Ammal, 60 Ind. Caa ■ S; is M. 362- 9 L VV A'?'?, 
36 M. I.. J. Ml, *5 M. L. T. *>■>, r.ferr.d to ‘ 

Shah jog hundis are negotiable instruments To 924 
ool. 1 J ' 

Per8chwa b e,C.J.-Ru\e 63 ia> of the Orifrinal 
Side Rules incluooa all documents in the nature of 
negotiable instruments specifically described in it 
and the questions of how far a particular Bill n f 
Exchange might bo negotiable or what the reatrio 

rule 8 c7u23" 0 co°i n 2*/ n0g0tiabiU * are a hen to the 

Appeals against the orders io Civil Suita 
Nos. 3 d 5 to 35 i respectively of 192i 
dared the 6th September 19*1. passed hv 

fcS." 0M ******* 
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Mr. 0. Krithnaswamy Iyer, for the Appel¬ 


lant, 

Mr. S, O' Sadagopa Mudaliar , for the 

Respondent. 

JUDGMENT. 

ScflWABi, 0. J,—In this ease the matter 
comes before ns on appeal from an order 
of Phillips, J. It aroae in this way. An 
isBus or iesneB were framed and he directed 
that a particular isBne shonld be tried before 
the trial of the rest of the suit. He tried that 
issue and he gave a decision upon the hearing 
of that trial and he gave it in what is 
called a judgment. SpeakiDg for myself 
I do not see how it sould be sailed any¬ 
thing else. There was an issue direstly to be 
tried, we have got a decision of a Judge 
npoD matters in issue in the astion between 
the parties ; and I have tried to find some 
otter mode of expressing what he did and 
1 conld find tone—he gave his judgment. 
The English cases are quite elear as far 
as the distinction between a ‘judgment*’ 
and an “order” is concerned, and the 
guiding principle is that a decision is a 
judgment whish is given in an action. See 
Ohinery Ex parte, Ohinery, In re(l) and Onslow 
v. Inland Revenue Oommistiorers (2). The mat¬ 
ter here ie to be decided under clause 15 of the 
Letters Patent where the right of appeal 
is from a judgment of the Original Side. 
There have been a considerable number of 
casts on that point here and attempts have 
baen made to give an exhaustive deSnition 
of the meaning of the word judgment m 
that section, particularly in Tuljaram Row 
v. Alogappa Ohettiar (3) and Kulasekara 
Naickerv. Jagadambal Ammal\i) % the attempt 
ed definitions not having been identical 
Bnt I think they are all of them wide 
enough to cover the faets of this iim .and 
I do not propoie to attempt to add a for- 
tber definition to these wbi.h have already 
been given in tlone cafes. Tfce preliminary 

obieetion fails. ... 

r. Cooits-Thotisr, J.-I am of the Bame 
opinion, I have neve, bsen very .lear either 
in Eiglieb Courts or in (hiss as to the 


(ll (1884) 12 Q. B. 1). 342: 53 L. J. Ch. 662; 50 L. 
T ' ft-wW* D.«6"wL.'j. Q. B. 55f; 63 L. 

T -(3)VTud W c!;. 7 340:36 M, 1, (1910) II. W. K 697, 

« M L T. 453; 21 M. L.. J. 1. 

( 4 ) 50 ln«h Cub. 14c 42 M. 352; 9 L. W. 322; ?6 M. 

L. J. 261I 25 U. L. T, 292 (F, B.J, 
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precise differentia between a judgment’ 
and an “order”, I well remember that 
Scrntton, L J. and the present Chief Justice 
of Allahabad carefully considered Austin 
Friars Steamship Company v. SfracV (h) and 
were held by the Court of Appeal to have 
come to the wroDg conclusion. 

Oq the whole, the balacce of my mind 
i§ to regard them as resulting iD something 
which is properly called a judgment, because 
otherwise it might result in shutting out 
the defendant from the Court altogether. 

(This appeal coming on for final bearing 
this day the Court delivers! the following 
judgment.) 

Schwabs, 0. J. —In these five suite 
orders were made under 0. VI (a) of the 
Original Side Rales that the defendants 
should find security for the amount claimed, 
There is no appeal from that order. Four 
of the suits were on documents known as shah 
:og hundi, and the fifth Original Suit No. 356 
of 1921, was on another different document, 
whish, on the face of it, purports to .be an 
acknowledgment of indebtedness and a 
promise to pay interest. Security, was 
furnished and the case was proceeded with. 
Then, on the application of the defendant, 
certain iesaes were set down for trial, one 
of the issues being whether or not the?e 
documents were negotiable instruments, 
It has been held by the learned .Judge 
who heard the matter, without hearing 
ary evidence and without giving aDy 
opportunity which was asked foradducirg 
evidence that they were i ot negotiable 
instruments and he accordingly ordered all 
the security to be re-paid to the defendant 
with costs up to date to be paid by the 
plaintiff and that the action should proceed, 
as though they bad never bsen lodged 
under the te<ms of that order as ordinary 

suits. ■ ... -. 

As regards four of these dooumsnts, in 
my jadgment, the documents in question 
were negotiable instruments. 1 think they 
corns directly within ths definition in section 
13 (2) of Negotiable Instruments Actcf 831, 
as amended by the Negotiable Instruments 
Ac', 19i4 as bjing payable in the alterna¬ 
tive to one of several payee*. Bat-, whether 
this is light or not, tht-y are, ia nay 
judgment, still covered by r. 63 (aj 

(5) (1906) 2 K. B 499; 75 L. J. K. B. 658? 94 L. . 
T. 875; 70 J. P. 528; 22 T. L. R, 70 

_ _ - • • * K 
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of the Original Side Rul ss, for although 
those rules are entitled Procedure on 
Negotiable Ins br aments** and section 6 1 
refers to suits on negotiable instruments, 
it is clear from the wording of r. 63 
(a) that it was intended that all documents 
in the nature of negotiable instrument? 
specifically described in r. 63 (a) as “Bills 
of Exchange, hundis or promissory-notes” 
should be included and that the frames 
of that rule were not considering the 
question of how far a particular Bill (f 
Exchange might be negotiable, or what the 
restrictions might be on its negotiability 
provided it came under the description of 
promissory*note, Bill of Exchange or hurt it, 
which were all intended to ba included 
within the very useful powers given by 
that order. To take the extreme instance 
of a cheque or other Bill of Exchange payable 
to A. B, only” and marked “not negotiable,” 
in my view this procedure would apply as 
the document is a Bill of Exchange, though 
the particular Bill of Exchange is not nego* 
tiablp, Oq these grounds I think that the 
decision of of the learned Judge in respect 
of the four actions is wrong. 

As regardj the fifth aotion the pesition 
is rather curiom. The learned Jadge did 
not consider it separately, but it is included 
in the decision that the documents are not 
negotiable ids ruments ; bat thi 3 has been 
decided in the absence of evidence which 
may well be available at a proper trial of 
the matter to the effect that the form of 
document is recng-iised among tn83e people 
as being a negotiable instrument passing 
by delivery from hand to hand. If a man 
write to another a definite statement in 
this formal way that he owes a certain 
amount and that he agrees to pay interest 
on i f , it is quite conceivable, though I 8in 
expressing no opinion upon it that it is 
intended that it should ba a document, 
that he can transfer by delivery. How 
that may be it is impossible to say with- 
(ub evidence on the point. That being to, 
I thick that the judgment in tespeci of 
that document too is wrmg, and the learned 
Judge was wrong to find as be did find 
without evidence, that this wag not a negoti- 
i ble instrument. 

I th’nk the right view is that the 
position mult be the same ns it was before 
the orders under appeal. Stcurity was 


ordered for the whole amouot of the five 
actions. The defendant, who knows perfectly 
well what document No. 2 is, did not chooss 
to appeal from that order. He cannot have 
that order reversed Or varied by a judgment 
on a preliminary point, which judgment, I 
think, should bs reversed. It, therefore, 
follows that the prop9r order to make is 
to allow all these appeals with costs and 
to direct that the money or aeoarity taken 
out of Court by the respondent ba forth- 
with replaced, 

I think that toe best course in respeot 
of these cases is that all the five 
cases should be tried together as though 
they were ordinary suits. We have expressed 
our decision that four of the documents 
are negotiable instruments. As regards the 
fifth it should be open to discussion whether 
it is a negotiable instrument. It may 
ba by custom negotiable. Further, the 
plaintiff may have a ceuie of action on 
it even if not negotiable. It is better that 
all the five should be tried together as 
ordinary suits and disposed of. 

The costs of the preliminary hearing 
before Phillips, J. t must be re-paid, and they 
most be cos s in the canse. The defendant 
must pat bick into Court within fourteen 
days the Governmmt Promissory Notes of 
the face value of Rs. 24.UOO or pay into 
Court that amount in rupees even if the 
time falls wifchio the vacation, and in 
default of such payment, the appellant 
wool! be entitled to a decree for the full 
amount and he will bo at liberty to apply 
to the vacation Jadge to give him such a 

deoree. The defendant also will have liberty 
to apply to him. 

Ouuits.Troitcu, J.—I am of the same 
opinion. I do not up to this moment un¬ 
derstand how it was that Phillips, J 
persuaded himself that, by framing a 
preliminary issne of this nature, he could 
overrule an unappealed order of Kumaraswami 
Sastri, J., That is my first view. 

In the next place I am unable to follow 
the order and judgment which appear to 
hold that a shah jog hundi of this form 
is not a negotiable instrument. It B ecini 
to me that there are many reaeons for 

sipping th.fc it is. I am perfectly content 

to take it fcoat the words payable to anv 
shah -which was translated into a resW- 
e.bla o. son) are so vague arr* Mettait* 
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M to be incapable of enforcement in a 
Court of Law and, therefore, the instrument 
standi as payable to Khanya Lilji, the 
drawee. With regard to the icsti ament 
in Sait No. 356 I wish to guard myself 
against saying that I am convinced that, 
even if there were eviderce trodured to show 
that it was treated bb a negotiable instiu- 
ment, that would b* CDnilueive. I only 
desire to say that an opportunity should be 
given to call for iu*h evidence, if it is 
available, and the Court ebonld aonsider, 
havirg heard the evidence if it h prodaeed, 
whether in law it would be Foffioient to 
ooDfer negotiabili'y upon»uch instruments, 
I fake it that, even if yru have eviderce, 
that a lertain instrument ii treated ar a 
promissory note, if its language is suoh that 
bp no c meeivable aocep'anee cf the words 
in their cidiuary sigi.ifioan«F, it could not 
be constrced, the Conri might have to say 
that, in spite of the proof cf theexs^eme 
of the aubtom tbp custom was eo entirely 
at variance with ihe ten jrof the in trument 
as to be unreasonable. F^r the rest 1 
agree with my Lord. 
m. C. Pi 

Ajpsal aUoxe 
Cafe remanded. 


LOWER BURMA CHIEF C OURT. 
Miscclla eioi Civil Appeal No. 100 

o? 1921. 

April 7, 1922. 

Present : — Sir Sydney Robinson, Kl\, 
CHsf udgp, and Mr. Justice Macgregcr. 
P. R. P. L. C BETTY FIRM t y their 
Age«t NAORlAPPA CHET1Y— 

APPELLANTS 


versus 

G. LON POW >i*d others— 

ResP. NDKNT8. 

Ciiil Procedure Code (Act V of ’.OOfJ, 0. XXI , r. 2 

(a)—/-: recution <>i decree-Payment, satisfaction or 
adjustment pleaded-Payment not ccrtified-Duty oj 
Court—Fraud, allegation oj—Treatment of plea oj pay. 
men t as application for certifying payment-Fraud— 
limitation Act (IX oj M08), s i8, application of. 

The provisions of clause (3* of r 2 of 0. XXI 
of the f ivil Procedure Code are not to be rendered 
nugatory by the application of the general pro. 
visions of section 47 of the same Code. 1 he clause 
is equally applicable where adjustment is set up 
b v the judgment-dehto'- in answer to an application 

for execution [p 9Vf, cole. I & SJ.") 

Trimbach Ramkrishnc. Ranadc v. Han Laxman 
flanade, 7 Ind. Cas, 940; 84 B. 676; 12 Bom. L. K. 


[1922 


Hansa Qodhaji Marwadi v. Bkawa Jogaj 
Murwadi , Bl Ind < as. 282; 40 B. 838: 18 Bom, L. ft. 
22, Biroo Qorain v Jaimurat Koer, 53 Ind Cas. 63; 16 
C. W, N. 928; 16 C. L. J. 174, Alathoor Badrudeen 
■v.Qulam Mohtdeen , \2 Ind. Cas. 66 ': 36 M, 357; 10 
M. L. T. 396; (HLI| 2 M. N. 473; 24 M. L. J. 641, 
Parma Ram v Lehna Singh, 53 Ind. Cas. 413; 13) P.R, 
19 9; 57 P L.R 92 *, referred to. 

The decree-holder is bound to certify an adjust-, 
ment, and the judgment-debtor is also given a 
right to apply to the Court to certify an adjust¬ 
ment. If the adjustment be not certified, it is 
entirely the fault of the judgment-debtor, and he 
does not deserve the consideration of the » ourt. 
if ho fails to take the very ordinary precaution 
of seeing that payment or adjustment made by 
him is certified to the Court, [p. «26, ool. 2 .] 

An adjustment not certified according to law 
cannot be enquired into by a Court even though 
fraud on the part of the decree-holder is alleged, 
[p. 925, col 2.] 

It is not for a Court of Justice to refuse to observe 
a provision of the law because hardship may result 
in consequence. The Court has merely to interpret 
and apply the law *s laid down by the legislature, 
and it would not be doing its duty if it acted 
otherwise [p 9'f , col. 2 ] 

It is, however, open to a Court to oppose a fraud so 
far as it can do so within the law, and where an 
application for execution is opposed on the ground of 
payment or satisfaction or adjustment, the Court may 
rightly treat the objection so taken as an application 
to the Court to certify the alleged payment or ad- 
justment provided that the objection betaken within 
the period of limitation allowed by law. [p. 927, col, 

1J 

In such a case, where the Court decides to 
treat an objection to execution on the ground of 
payment, as an application for certifying the pay¬ 
ment, the judgment-debtor pleading fraud cannot 
extend the period cf limitation under section 18 
of the Limitation Aot, for that section applies only 
where the knowledge of a right is fraudulently kept 
away, aud notj to a case where a person is pre¬ 
vented by fraud from exercising a right of which 
he is fully aware, [p. 927, cola. 1 & 2.] 

Miscellaneous appeal against an order 
pass d by Rutledge J., on the Original Side, 

Mr. Judge, for the Appellants. 

Mr. D ntra, for Respondents Njs. 1 and 2, 

JUDGMENT—Toe appellant Ohetfcy 
obtained two decree i agaiust the present 
respondent in Civil R -puhr No. 91 of 
1916 aud C vil R'golar N >. 50 of 1918. 
On the 2/th February 1920 a compromise 

was ejected bet ween the p irtie?, and a 
petition was fiRd in Civil Regular Nj. 50, 
praying that full satisfaation of the decree 
might be recorded and certain othsr orders 
pasted. It is not denied that both parties 
were present and both were represented by 
Counsel. The Deputy Rigistrar did not 
understand the prayer, and Ooansel a»k*d 
for time to amend it, agreeing that pnyer 
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was defective. After an adjournment, Counsel 
appeared and amended the prayer, presumably 
after consultation with their clients. Nine 4 y 
days from the 27th Eahruary expired on 
the 27th May 1920, and on the 

let June the decree* holder applied to 

execute the decree in Civil Regular 

#o. 91. Notice of tbis application was 
admittedly received by the respondents some 
time prior to the 30th August of ihat 

year bat it was not nnlil the 23rd 

November 1920 that they filed an 

objection to the execution petition. It 

is said that the intervention of the long 

vacation accounted for this. The objection 
was that the decree had already been 
satisfied together with the decree passed in 
Civil Regular No, 50, and ihat the peti¬ 
tioner’s application was fraudulent. They 
were called upon to file pariicnlars of the 
alleged fraud, and on the 7th January 1921 
they filed a long affidavit in which they 
set oat that the compromise effected related 
to both the decrees ; that the Cbetty had 
brought them the petition written out and 
assured them that it contained the terms of 
their agreement in full and believirg him 
they had signed the pet tion and gone to 
Court and faw it Bled, and thus believed 
that satisfaction of both the decree* had 
been enteied up. They only learnt that tbis 
was not eo when the application for execn- 
tion in Civil Regular No. 91 was served 
on them. The Deputy Registrar on this 
orderei an enquiry under section 47 into 
the alleged fraud. An appeal was filed 
from that order, and the learned Judge on 
the Original Side upheld the Registrar’s 
order. This appeal is against that decision. 

The questions that we have to decide, 
therefore, are as to whether the satisfaction 
of the decree in Civil Regular No. 91 r.ever 
baviDg been certified, the Executing Court 
is boand not to recognize it, if this bs sc, 
whether the objection to the peticion fur 
execution may be treated as an application 
to the Court under 0. XXI, r 2 (2), and 
if bo, whether it is not barred by limitation. 

As to the first point, respondents rely on 
the case of Trimbac't Ramkiiihna Runcule v. 
Bari Laxman Ronade (1) which wa.-s followed 
in Hansa Qodhaji Manva li v. Bhawa Jog iji 
Mar uadi (2). In the latter case it was 

(1)7 Ind. Cas. 940; 34 1 i. ol!>; 12 Bom. L. it. 6S6. 

12) 33 Ind. Cas. 232j!10)B. 323; \Z Bom. L. R. 22. 


held that the Court should not in the 
exercise of its dafcy under section 2j,i, 
Civil Procedure Code, allow a clear oa«e 
of fraud to be covered and condoned by the 
provisions of 0. XXI, r 2, Three farther 
oa~es were referred to. There was in this 
case a very clear indication of fraud oa thejpart 
of the decree holder. The contrary opinion 
has, however, been taken by the Calcutta and 
Madras High Court in earlier cases which 


were not referred to. 

In Biroo Qorain v. Jaimurat Koer 
(3) it was held that it is not open to. 
the Court of Execution to enquire into 
the faot of a payment or adjastment of a, 
decree which has nob b;ea certified 
or recorded as provided in clause (I) of 
r. 2 of O XAI even when the conduct 
of the decree-holder is alleged to have 
been fraudulent. The point for considera- 
Ji m is thus stated in the judgment, whether 
‘ although the adjastment has not been 
certified in the manner ontemplated by 
r. 2 of 0. XXI of the Code of 1908, as 
the conduct of the decree holder is fraudu¬ 
lent, it is open to the Court to investigate 
the allegations of fraud under seotion 47 of 
the Code of 1903,” Reference is made to all 
the «a=es cited in the later Bombay case re¬ 
ferred to above, it is pointed out that the 
Madras case was di^ented from in a 
later decision of that Ooorfc, and that the 
Calcutta case whan analysed dil not support 
the proposition embended for. Toe learned 
Judges say : “ The contention of the learned 
Vakil for the appellant in sabstaooe is 
that in cases where the conduct of 
the decree holder is fraudulent, it U open to 
the Court, in fact it i9 inoumbenfc on the 
Court, to investigate the allegation of fraud . 
under seation 47 of the Code of 1908, not¬ 
withstanding the clear and speciSo provi¬ 
sions of olansa (e) of r 2 of 0. XXI. This 
argument is obvioudy fallacious. A proceed¬ 
ing under r. 2. 0. XXI. h a prodding 
under section 47 of fch 9 Code, inasmuch 
a3 it decides a question between the parties 
to the suit and relating to the execution 
satisfaction or discharge of the decree made 
in the suit. If the emtention advanced on 
behalf of the appellants were to prevail in 
all cues where fraud is imputed to the . 
decree-holder, the provision of clause (3) 

<*> 13 I:i<I. Can. fi3; ltf C. W. N. 923; ]*j C. L. J 
1 ( *• 
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of r. 2, 0. XXI would beaome nugatory; 
in other words, the provisions of r. 2 would 
b 3 superseded by the wider provisions of 
8681100 47.” The Court farther desidsd 
the question of limitation that has been 
raised in' the oase before us, and they 
Baid: ‘*We may further point out that 
even if it is established that the conduct 
of the deares-bolders is fraudulent the judg- 
ment-debtor is not entitled to obtain an 
extension of the time within which an 
application is to be made to the Court under 
clause (2) of r. 2 of 0. XXI. Section 18 of 
the Limitation Aot which deals with the 
effeat of fraud ie clearly of no avail to the 
appellants ” and after quoting that section, 
the judgment goes on: It is notsuggfst- 

ed on behalf of the appellants that they 
were kept by means of fraud from the 
knowledge 1 of their right to make the 
application mentioned in olame (2) of r. 2 
0. A XL Their grievance is that they 
have been kept by means of fraud from 
the exeraisc of their right to make this 
application ; eonsequeitly, if we were to 
acuede to the contention of the appallaote, 
we should have to substitute for the 
phrase ‘from the knowledge of sn«h right, 1 
the phrase ‘ from the exercise of suoh 
right. ’ But clearly the knowledge of a 
right and the exercise thereof are funda¬ 
mentally distinct things. But if the 

judgment debtor, notwithstanding the 

express provisions of clause (2), r. 2. 0. 
XXI, still enters into an adjustment with 
the dearee-holder out of Court aDd omits to 
take the neiessary precaution of making 
an application within the time allowed by 
law, he has no just ground of complaiut 

when the decree holder takes advantage cf 
his omission to seek the protection of the 

law. ” 

Again, in the aa$e of Atathoor Badrudeen v. 
Qtdam Mohidetn (4) it was laid down that a 
payment or adjustment of a decree aannot be 
reoognised by any Court executing the decree 
unless the same has been aertified in the 
manner allowed by law. The alause is 
applicable wherein answer to an application 
for exeantion an adjustment is set np by the 
jndgmeDt-debtor. Further, though a judg- 
ment-debtor’s eonoter-pefcifcion may he treated 
BB an applioatoc to lertify, the sama nannot 

12 lud. Cus- 562; 36 M. 867: 10 M. L. T. 396; 
^191 |j 2 U- W. N. 473; 24 M. L. J. 541. 


be allowed id the absence of any fraud, 
if it is made beyond 90 days of the adjust. 
raenL It is pointed out that the judgments 
relied on by the Bombay High Court 
quoted above had been dissented from and 
how some were to be distinguished. 

Finally, in the case of Parma Ram v, 
Lthna Singh (d) the two Bombay cases 
oited above were differtd from, and the 
same view as is now taken in the Calcutta 
and Madras High Courts wa9 adopted. 

The balanae of authority alsirly, therefore, 
appears to be in favour rf the view that 
the provisions of ilauee (3) of r. 2 of 0. 
XXI are not to be rendered nugatory 
by the application of the general provisions 
of seation 47 ff the Code. With that view 
wa entirely agree. The provision was enatt- 
ed to prevent the OourtB being flooded 
with false defenees to appliaations for exe¬ 
cution retting up a payment or adjustment 
in part or in whole wbwh would be made 
merely to gain time. The dearee-bolder is 
bound to lertify an adjustment, and the 
judgment-debtor is sbo given a right to 
apply to the Court to certify an adjustment. 
If the adjustment be net ierfci6ed, it is 
entirely the fault of the judgment-debtor, 
and he dees not deserve the consideration 
of the Court if he fails to take the very 
ordinary precaution of seeing that payment 
or adjustment made by him is aertified to 
the Court. We tan eee no reason why this 
should not apply also in the case of an 
alleged fraud. It is perfectly (true no doubt 
that the Courts should not readily lend 
themselves to assist fraud in any shape or 
form, hut the judgment-debtor upon whom 
such fraud may have been pmatised is not 
without remedy. He may sue for damages 
for the fraud tommitted and recover any 
payment made twite over or he may take 
aation in the Criminal Courts. The Legis* 
latnre must have considered the various 
arguments on either side and deliberately 
intluded this provision. It is not for a J 
Court of Justiie to refuse to observe the 
provision betause hardship may result' 
in tonsequente. The Court baa merely to 
interpret and apply the law as laid down 
by the Legislature, and we should not be 
doing our duty if we atted otherwise. Even 
if an eoquiry were held and the fraud was 

(5) 53 Ind. Caa. 443; 135 P. B. 1919; 57 P. L. R, 
1920. 
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established, the provision of clame (3) of 
r. 2 of 0. XXI would rot he affected, But 
it is open to the Court to oppose a fraud 
so far as if can do so within the law, and 
where aD application for execution is opposed 
on the ground of payment or satisfaction 
or adjustment, the Court may rightly treat 
the objection so taken as an application to 
the Court to certify the alleged payment 
or adjustment, provided that the objection be 
taken within the period of limitation allowed 
by law. 

The fraud, if any, was committed in the 
present case on 27th February 19i.O, the 
appellant waited until 90 days from that 
date had exp : red, and a few days later the 
application to execute was Sled. Theobjeo* 
ticn which we are a*ked (o treat as an 
application under O. XXf, r. 2 (2) was not 
filed within JOdsys, it. was not in fact filed 
until the 23rd November 19-0 tut it was 
filed 8 5 days after the respondents became 
aware of the alkged fraud. It is. however, 
claimed that, they are entitled to the benefit 
of section 18 of the Limitation Act, and 
it is admitted that if they can rely on the 
provisions of that section, their application 
would be within time. Regarding the matter 
from that point of view, it is necessary to 
consider what allowance section 18 grants. 
It lays down that where aDy person having 
a right to make an application has by means 
of fraud been kept from the knowledge of 
such rights, the time limited for making 
the application shall be computed from the 
time when the fraud first became known to 
him. The respondents in the present care 
had the right of making an application to 
have the adjustment certified It cannot 
be said, and it is Dot urged, that they were 
not aware of the right that they had, bnt 
it is argued that they were under the 
belief that the adjustment had been certified, 
and that the appellant by the fraudulent, 
assurance to them that the petition contained 
all the terms of the agreement arrived at 
had concealed from them, or had caused 
them to be in ignorance of the right to 
move the Court to correct the prayer of 
that petition. That appears to us to be 
an entirely different matter altogether. If 
we treat the objection to the petition for 
execution as an application it is to be 
regarded as an application undor clause (2) 

2 of 0. XXf, and section 13 only deals 


with the knowledge of their right to make 
such an application. Their argument really 
is that th6y were prevented from exercising 
the light of which they were fully aware 
by the fraud of the appellant. Section 18 
dees not deal with the exercise of the right 
but with the knowledge of the right, and we 
agree with the learned Judges of the 
Calcutta High Court in Biroo Gordin's cue 
(3) which we have quoted above. 

Respondents chose to rely, if their al¬ 
legations were true, on what the appellant 
told them. They never adopted the 
ordinary presaution of having the petition 
interpreted to them before signing it. They 
had Counsel who appeared at the presentation 
of that petition on their behalf; they never 
attempted to find out from h'm what tho 
petition contained. When the prayer of 
that petition wts amended, they again 
ntver attempted fiadout what the petition 
set forth though they were undoubtedly 
consulted as to the amendment of the prayer. 
They had Bmpla opportunity of 6tnlbifyiDg 
the fraud, if fraud there was, and they 
decliced to avail thems3lves of it. But, 
however that may be, we are compelled to 
the conclusion that the alleged fraud cannot 
now be enquired into under section 47 
because of the special provisions of 0. XXI, 
r. 2 (3). We are further of opinion that 
they are not entitled to the benefit of section 

18 of th 6 Limitation Act, and that, therefore, 

even if their objection to the petition for 
execution were treated a9 an application 
under 0. XXF, r. 2 (2), it is barred by 
time. 

We must, therefore, accept the appeal and 
reverse the order of the Court below with 
costs throughout. 

n. h. & w. o. a. Appeal accepted. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 147 ok 1921. 

February 3, 1922. 

Present :—Justice Sir William Ayling Kt 

MUTHAYYA CHETf Y—Defindast'no. 1 

—Petitions & 

tersus 

P. R. S. SOMASUNDARAM OHETTY by 
AtiENr S. NAR A YANAS AMI A1YE.\GAR 
— Plaintiff—Respondent 

Partnership -~Su.it by one of surviving partners res* 

V ect:nj partnership transaction, whether mair.tainabh 
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A suit by one of two surviving members of a 
partnership, after dissolution of the partnership, in 
respect of a transaction with the partnership, is not 
maintainable. 

Alagappa Chetti v. Vellian Chetti, 1* M. 33j 4 M 
L. J. ' 8*1 6 Ind. Dec. >n. s ) 37*, followed. 

Vaidyanatha Ayyar v. Chinnasami Naik, 17 M. 108; 
6 Ind Dec. IN. sj 74, distinguished. 

Petition, under sestion 25 of A«t IX of 
1882, praying the High Court to revise 
a detree of the Court of the District 
Mnnsif, Ariyalur, in Small Cause Suit No. 
2034 of 1919* 

Mr. 8. Sankara Iyir , for the Petitioner. 

Mr. fi. Eesava Aiyengar , for the Respond* 
ent. 

JUDGMENT.—This is a suit brought to 
retover a debt dae to a partnership which 
tODsieted of three partners Scraasnndaram 
Chetty, Arunacbahm Ohetty and Muthiah 
Ohetiy; of these three Muthiah Chetty is dead 
and as a consequence the partnership dis¬ 
solved. This suit is instituted by one of the 
surviving partners of the late firm Somasuo- 
daram Chetty. The question ia whether it is 
maintainable by him. 

As far as J aan gather the District Muneif 
appears to have deoided this point under 
the misapprehension that the plaintiff, 
Somasundaram Ohetty, was the on’y survivor 
of the partnership of two; under that impres¬ 
sion relies on the ruling in FatctyauafJia Ayyar 
V. Ohinnasami Naik (1), Tnat ruling is of 
•ouisa inapplicable to the present ease where 
one of the two surviving partners brings a 
suit. This oa*e is governed by the raling 
in Alagappa Chetti v. Vellion Ohetti (2), 
wbiob, so far as 1 can understand, has never 
been diseeDted from or questioned and where¬ 
in it is clearly laid down that, as a general 
rule, all the memhers of a partnership firm 
ought to be joined as plaintiffs in a suit in 
respect of a transaction with the partner¬ 
ship. The learned Vakil for the respondent 
has referred to section 263 of the Contract 
Act which Bays that, after dia olution of 
partnership the rights and obligations cf 
the partners continue in all things necessary 
for winding up the business of the partner¬ 
ship. Bat if a single one of the partners 
cculd not ene during the contiDuauoe of the 
partnership, still less can one of two surviv¬ 
ing partners sue after the dissolution of 
the partnership. 

( 1 ) 17 M. 108; 6 Ind. Dec. (n. s.) 74. 

y2) 18 M. 33j 4 M. L. J. *83; 6 Ind. Dec. (n. a.) 373. 


Attention was also drawn to the provide 
of 0. XXX of the Civil Procedure Code but 
they only apply to cases in which two 
or more persons claiming to be partners 
sue. 

I am forced to the conclusion that the' 
suit brought by the plaintiff in tljis owe 
is not maintainable. The suit must, there¬ 
fore, be dismissed with costs in both Courts. 

v * *• T - Pttinon dismissed. 

w. c. a. 
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LOWER BURMA CHIEF COURT. 

Fiast Civil Appeal No. 174 or 1920. 

May 15, 1922. 

Present :—Sir Sydney Robinson, Kt , 
Chief Judge, and Mr. Justice Maogregor. 

R. M A. R. R M. ARUNAOHALLAM 
CHETTY— Appellant 
versus 

V. E. R, M. N. SOM ASUNDARAM 
CHETTY— Respondent, 

Limitation Act (IX of 1908;, 8ch, I t Art. 85- Mutual, 
open and current account-Test of mutuality—Shifting 
balance. v 




r- j - ’J ~mumo CV, UA AUr. 

or on account of, the other and that other only from 
time to time makes payment in repayment, the 
accounts cannot be said to bo mutual within the 
meaning of Art 8 s of Schedule I to the Limitation 
Act. Lp. 930, col. 1.] 

The test of mutuality is the presence in the 
accounts of a shifting balance sometimes in favour 
of oue side and sometimes in favour of the other 
but its absence is not conclusive proof against 
mutuality. The fact that the balance no longer 
shifted is notin itself sufiioient to justify the oon- 
elusion that the account had coased to be a mutual 
open and current account, [p. 9-iO, col. I ] ’ 

Ebrahim Ahmed Mehter y. Abdul Hug. 27 Ind. 
Cas 879; 8 L. B. R U9< 8 Bur. L. T. 116, Ram 
Pfirshad v. Harbins Singh. 6 C. L J. ’69, Hirada 
Basappa v. Gaelic Muddappa, 6 M. H O R 14 * 
Qaneshv Gyanu 1 l U(1 Doo> (li \ B ,i m ', 

Chittar Mai v Behan Lal t t Ind. Gas. ^61; 32 A. llr 
6 A. L. J. 21, referred to and considered. 

Fi*8t appeal against tne ja lament passed 
by Mr. Justice Rigg, on the Original Side. 

Mr. Lentaigt.e , for the Ap pellant. 

Mr, Das, for the Respondent. 

# JUDGMENT.—The sole question forded- 
eion iu this appeal is whether the ease falls 
within the purview of Art. 85 of the 
Limitation Act or not, 
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The 1 aft defendant formed a partnership 
with three members of the K P. K. Firm 
who are defendant Nos. 2, 3 and 4. 
Defendant No. 3 was sent to Rangoon as 
agent for this firm. He is a relative of 
the plaintiff who bad also a firm in 
Rangorn. Plaintiff sought defendant's 
permssion to defendant No. 3 acting 
as bis agent in Rangoon as well as 
agent for the defendant. Defendant agreed 
to this and defendant No. 3 tarried on the 
business of both firms. He submitted aopies 
of his atsounts to the defendant from time 
to time, but in 1913 he ceased doing so. 
This naturally aroused the suspicions of 
defendant No 1, who thereupon withdrew 
the power-of*attorney he had granted him 
and dissolved the partnership. Plaintiff 
came to Rangoon to lDspett his business. 
He found that the atsounts showed that 
the defendant firm owed him a large turn 
of morey and be induaed defendant No 3 
to execute three promissory notes in hi* 
favour covering this amrnrit. Plaintiff 
brought three suits on these three 
proini6Roiy* notes Defendants not having 
received any atsounts did not know what 
their position was and denied owing 
plaint ff anything. They farther pleaded 
that defendant No. 3’s power*of. 
attorney having bsen saoselled, and the 
pa r tnerrhip d'S'doved to the knowledge of the 
plaintiff, i be suits should be dismissed. 

I heard the cases on the Original Side 
tty*elf and decided them in defendant's 
favour. An appeal against that desis on 
was dismissed. During the pendency of 
the appeal plaintiff filed the present Bui*, 
•laimingtoresoverthebalarcedueone mutual, 
Open and surrent. atsount where there had been 
reciprocal demands between tbs parties. 
Tne lra’ned Judge on the Original Si ie 
held that the assount was one to which 
Art, 85 of the Limitation Aot applied, 
ftnd tbie arpeal is against that decision 

It 18 Le*i8-ary to eonsider what was the 
source of dealings befewtea the parties. It 
is not denied that for several years at 
any ra e plaintiff from time to t<me edvaoeed 
moneys to the defendants and defendants 
from time to time advanced moneys to the 
plaintiff. Defendant No. 3 kept an assounfc 
of these mutual loans. When plaintiff 
made a loan to defendant he eredited plaintiff 
with that sura and debited dofond^nfc wi h 


a like amount in the r reapeoiive bocks. 
Oa numerous ociasioas, generally at the 
end of eish month, be would total up the 
position and show the amount at debit or 
credit in eash firm’s books. On at least 
three oscisions he calsulated interest on 
the loans made, salsulatiog interest on the 
amounts lent by plaintiff and on the amounts 
lent by defendant, dedaiting me from the 
other, and adding the sradit for interest to 
whichever pirty was entitled to it. In the 
earlier days of these deilings the eradit 
rested sometimes with plaintiff and some* 
times wi h defendant. The la3fc occasion 
on wbish the credit rested with the defend* 
ant was in March 1913. Subsequent to 
that date the balancing of the mutual 
atsounts always showed an ever inereating 
credit in favour of the plaintiff. 

On these fasts Mr, Lsntaigne for the 
appellant argues that there was no mutual, 
open and current acoouo 4 , besause there 
were no payments made by plaintiff on defend¬ 
ant's aesount to third parties. He argues 
that there was no equitable right of set off 
which is the foundation on which the 
theory of mutual, open and current accounts 
is breed, and that there were no reciprocal 
demands between the parties. Hs further 
arguis that even if theascount tould properly 
be eousiiered to be a mutual, open and 
•urrent account, it ceased to be so after 
Marsh 19.3, basanee from that time onwards 
the b danse in favour of the plaintiff was 
alvays very large and any payments made 
by defendant would be merely payments in 
reduction of this balance and woald give 
rise to no demaad on the part of the defend, 
ant. 

Toe Tamil year, it ie agreed, enls in April. 
The present suit was filed in March i9*7 
and the peiiod of limitation uuder Art. 
8* would run from the close of the year 
in whicti the last item, admitted or proved, 
is entered in the assouut. The learned 
Judge in the Court below has salculated the 
three years from April 1914, and, therefore, 
holds the suit to ba within time. It is 
urged that on the eeaocd branch of his argu¬ 
ment limitation should have been ealonlated 
from Apiil 1913 aad that, therefore, the 
euit would be barred, even though Art. 85 
applied. 

Great reliance has baen plased on the 
rulings of this Court in the sag© of Ebrahm 
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Ahmtd Mehter v. Abdul Huq (l). The 
qu63tion there was whether the account 
was a mutual account. It was held that a 
mutual account means not merely where 
one of two parties has received money and 
paid it on account of the other, but where 
each of two parties bas received and paid 
on the other’s account. ” It was foand that 
the plaint iff was acting merely as a?ent cf 
the defendant, and that the defendant 
throughout tbe dealings bad done nothing 
for and on behalf of, or on aooount of, 
tbe plaintiff, and that, therefore, tbe^e W68 
no mutual auount. That authority has, it 
appears to ue, no real bearing on the present 
■ase. He further relied on tbe case of Earn 
renhad v. Earbans Stngh (2), So far as 
tbe ground of mutudity is concerned, we 
agree entirely with both these deo'siois, 
Jn tbe latter ease it was held that ‘ mutcal 
accounts are such as consist of reoiprecity 
of dealings between the parties, and do not 
emhraae those having items on one side 
only, though made up of debits and aredits. ” 
Where one party otly makes payments to, 
or for, or on aceonnt of, tbe other and that 
other only from to time makes payments 
in re-payment, it is perfectly clear that the 
accounts cannot be said to be mutual within 
tbe m(aning of Art. 85. Keferenae is made 
to the.ca6e of Htrada Baiappav. Qadigi Mud - 
dappa (3) where tbe learned Judge observed 
that “in order that aaaounts might be mutual, 
there must be transaations on eaah side 
creating independent obligations on the 
other, and not merely transaotiocs wbiata 
create obligations on tbe one side, those on 
the other beiDg merely complete or partial 
discharges of such obligations.” In this case 
also, a 9 iu many ethers, it h pointed out that 
“ a shifting balance sometimes in favour of 
one side, and sometimes in favour of the 
other, is a test of mutuality, but its absence 
is not conclusive proof against mutuality.” 
With that expression of opinion we also agree, 
The same view was taken in the case of 
Oanesh v. Oyanu ( 4 ) and in the case of 
Ohittar Mai v. Behari Lai (5), In the 


(1) 27 Ihd. Cos. 679; 8 L. B. B. 149; 8 Bur. L. T. 

110 . 

(2) 6 C, L. J. 16?. 

(3) 6 M. H. C. K. 142. 

(4) 22 B. 606; 11 led. Deo. in. s.) 9S6. 

(6) 4 lud. Cub. 261; 32 A. 11; 6 A, L. J. 921. 


Cftliutfca case to whiob we havfr referred,* it 
was lastly held that 'the mere' circamstanie 
that cn one solitary occasion...there was a 
sum...to the credit of tbe defendants in tbe 
books of tbe plaintiffs, does not make the 
account between tbe parties a mutual 
coaount in which there has been rec procal 
demand between tbe parties.” •« 

Tbe present case is cne cf mutual loans, 
and as an authority for such a cate, we have 
tbe decision in Qanesh v. Oyanu (4?*) ailed 
above. It is there pointed out; 'This 
dealings between the parties in tbe present 
case were admittedly in the nature of mutual 
borrowing?, and where tbs transactions are 
of that character, the test cf a shifting 
balatce, sometimes in favour of one party, 
and sometimes in favour of the other; though 
valaab’e as an index of the nature of the 
dealings, h not always decisive.” It was 
held that in a cise of mutual b rrow!ngs 
interest being charged on euah loans, the 
account was a mutua 1 , open and current 
account creating independent obligations, 

In the present suit, defendant No. 3, as the 
agent for both parties, lent money on behalf 
of one 6rm to himself as agent for tbe other 
firm. Each of these leans gave rise to A 
right of set off or olaim against the borrower, 
and as both plaintiff and defendant were oh 
occasions tbe lenders, these transaations gavA 
rise to reciprocal demands from time to titie, 
The accounts were never settled. The fact 
that defendant No. 3 for his own convenience 
totalled up tbe position and made entries of 
the result in each firm’s books did not close 
tbe account. It was oontiruous and was, 
therefore, an open and current account, and 
having regard to the mutual loans, it waA 
also a mutcal account, ■ > 

If we consider tbe case as it stood at tbe 
end of March 19 i 3 tbece can be no question 
that at that time either party could have said 
to the other: “I have a claim against you 1 ’ 
and could have'demanded that tbe accounts be 
gone into and these mutual claims : eefe 
off one against tbe other; that interest 
should be calculated not merely on the final 
balance found due after tbe sat off was made, 
but on e&ch lean as it was made. 

It remains, therefore, to consider whether 
the position was altered after March 1913, : 
because, after that date, defendant was always 
in debit. The accounts were continued in 
exactly tbe same form. There is nothin? 
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to show that any loans made by the defend¬ 
ant to the plaintiff subsequent to that 
date were made merely as payments in 
partial discharge of the debit balame against 
him. They eontinued to be made ae loans, 
and defendant No, 3 in his evidence clearly 
bo states. This being so we are unable to 
eee that there is any ground for saying that 
they were merely disiharges and not loans as 
heretofore. This being so, the mutual dealings 
between the parties were continued in exactly 
the same way as they had been previously 
tarried on. The fact that the balaoos no 
longer shifted is not in itself sufficient to 
justify us in holding that the acsount had 
•eased to be a mutual, open ani eurrent 
aoaount. 

We are, therefore, of opioion that the 
decision of the learned Judge on the 
Original Side wa3 sorrasb and that the 
appeal must be dismissed with aosts through¬ 
out, the deiision of the Oourt below being 
confirmed. We remand the case to the 
lower Court in order that the Commissioner 
may now take the assounts in order to ascer¬ 
tain whateum is due by either party. 

Appeal dismissed, 

W. C, A. 


MADR4S HIGH COURT. 
Rifersid Case No. 6 of 1921. 
August 2d, 1922, 

Preterit :—Sir Walter Schwab?, Kr , 
Chief Justice, Mr. Justioe Coutfcs- 
Trotter and Mr. Justiae Kumaraswami 

Sastri. 

PENDURTI JOSE PH -Pet.tiomek 

Venus 

PENDURTI RAM&MMa anj another — 

Risponuint. 

Divorce Act (IV of 18693 — Divorce, suit for — Has- 
band or xoife, uncorroborated evidence of, if sufficient 
— Adultery, charge of, against known person — 'feces- 

tary co-respondent, 

In an action for divorco under tho Divoroo Act, tho 
evidence of tho husband or wife ulono ought never to 
be accepted without corroboration either by wit¬ 
nesses, or at least by strong surroundtug circuni- 
Btances, [p. 932, ool. 1.] 


Where {charges of adultery are made against a 
known person, that person must be made a co-re¬ 
spondent unless the Judge otherwise directs, [p 932; 
ool. 1 ] 

Case referred by tha Diifcrict Jidge, 
Godavari at Rijahmuadry, is his Litte? 
No. 1930, dated th9 3th'April 192 1 for «on- 
firmation by the High Court nedsr seition 1 / 
of the Divorce Act ("Act IV of 1839) of 
the decree nisi passed in Original Suit No. 3i 
of 1923 on ths file of the Distriit Court, 
Godavari at Rajahmuadry. 

JUDGMENT. 

ScawiBE, C. J.—This is an applintion 
to confirm a dscree for diverse given by 
the Distriat Court of Gidavari. It 
involve3 questions of aomidsrabb import¬ 
ance and questions oar views upon whiah 
it is most desirable should b?coon publia 
proparty. The suit wasasimpls one Tae 
petitioner c'aimsd divorae from his wife 
on the ground, a3 shown iu his petition, 
of alult9ry with two parson*, the first a 
mia allied T. Jeeraratnam who 13 not 
cited as a co respondent ia the siit, and 
the seaond B)yi Guruvilu, who is aited as 
a ao-rejpoadant in the suit. Tho ao-respond- 
ent did not appeir and ths evidenie except 
the forma! proof of the marriige consisted 
entirely of the evidence of the petitioner, 
and that evidence was a statement that 
two weeks after the marriage the respondent 
was found by him to be in adultery with 
one Jaevaratnam, and that she admitted her 
guilt before ths eldsrs of his Church. 

As regards the seaond cise against the 
respondent, his evidence was that the ao- 
respondent oontraated infcimaay while she 
was at Pittapore and that she is now living 
at Bezwada with this ao respondent, Farther 
he produced a letter in wuiah she said that 
he aonld marry any girl whom he liked 
affording to his pbasure and added “this 
is the deed of relinquishment omsed to b 3 
written and given with my free will.” 

By 6eatiou 7 of tha Indian Divorce Aft 
of 1869, “the High Courts and District 
Courts shall, in all suits and proaeedings 
hereunier. ait aud give relief on prinoiplj 3 
and rules which, in the opinion of the 
sail Court*, are as nearly as maybe con¬ 
formable to tho principles and rules on 
which the Oonrtfor Divorcs and Matrimonhl 
Causes in England for the time being acta 
and gives roliaf,” Iu this ease the learned 
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Judge expressed iha view that-, as she was 
ex parte and he saw no reason to disbelieve 
the petitioner's evidence, a decree should 
be granted. That is absolutely contrary 
to the prinaiples and rnle3 on which the 
Court of Divorce and Matrimonial Causes 
in England acts. There is a definite 
established practice there that the evidence 
of the huebind or the wife alone is never 
to be accepted without aorroboration either 
by witnesses or at least by strong sur¬ 
rounding circumstances, and the reason for 
that rule is that, but for it, there would 
be nothing easier than a soliusive divorce, 
there would be no necessity for the respond¬ 
ent to appear and the petitioner need only 
go into the witness-box and say that the 
respondent committed adultery. In this 
case there was no corroboration of any kind— 
I doubt if there was any evidence of 
adultery, beiause what the petitioner said 
was that he discovered that she was com¬ 
mitting adultery. He says that she is 
living in the house with the named 
co-respondent. He does not say how he 
knows or whether it is hearsay, or give 
any facts. It must be underst od that it 
is absolutely essential that there Bhculd be 
corroboration, 

. Secondly, there is a rule in England that 
where charges of adultery are made against 
a known person, that man must ba made 
a co respondent unless the Judge shall 
otherwise direct. It has been put in the 
shape of a role in England—Divorca Roles 
No. 4. “A hut band filing a petition for 
dissolution of marriage on the ground of 
(alleged) adultery, the alleged adul er rs 
shall be made co-respondents in the canse, 
unless the Judge ordinarily shall otherwise 
direst.” Under that provision if the name 
is unknown the Judge can dispense with 
that co-respondent. In this case the first 
alleged act of adultery is with a kuown 
man. He is not added as a co respondent 
nor is there any application to the Court 
for dispensing with his being made a co¬ 
respondent. The result is that we cannot 
confirm this decree. 

As regards the evidence in respset of 
Jeevaratnam, he not having been a pirty 
to the suit, that evidence ought not have 
beeu admitted. As regards the evidenoa 
against the co-respondent there is no cor- 

roboratiou as I have pointed out. That 
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corroboration in a case of this kind can in 
all probability easily be obtained. It is only 
necessary for Borne one who knows the 
respondent by sight to give evidence that 
he has been to the place where it is alleged 
that she is living in adultery with the co¬ 
respondent and that he has seen them 
living together under conditions that lead 
to presumption that they are guilty. If 
there is no person available such as a 
relative of the petitioner who knows her 
by sight, the petitioner himself must go 
with somebody else e % g-> the local Police 
and identify the person living with the oa- 
respondent as being his wife. 

The proper course in this case is to set 
aside this deoree and remand the case to 
the District Court so aB to enable the 
petitioner to adduce corroborative evidence 
in respect of the charge against the co* 
respondent, or if so advised, and he finds 
that coarse necessary, to join the other 
alleged adulteror as a co-respondent and 
adduce evidence in respect of that act of 
adultery, 

Codtts Trotter, J.—I am of : the same 
ooioion. Tnis d dimity arises because people 
do not take the trouble in this country to 
get up divorce cases properly, and do not 
appreciate that the Courts of this country 
are bound of themselves to guard against 
the possibility of collasive litigants. I 
agree that this case should bs re-tried in 
the way suggested by my Lord. 

Ko .araswaui 4a8TRi, J.—I agree with my 
Lord the Chief Ja^tie®. 

Decree set aside and case remanded. 

v. h. y. 

W, 0. A. 


; LAHORE HIGH COURT. 

PiBsr Oitil Appeal No. 1713 op 1918. 

April 11, 1922. 

Present:— Mr. Justice Scotfc-Smifch and 
Mr. Jnstite Abdul Raoof. 
BICHHLA LAL asd AHOTiER—PLAiKiiFPa— 

ApPKLLinTi 

teriwi 

MUNSHI RAM and otuiri—Difbndants — 

Ri*P03DENT3. 

Contract Act (IX of 187 i), «. Partnership, 
dissolution of—Notice, abduce of, effect of-* 
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ereone dealing with firm," meaning of—Retirement 

partner — Liability. 

Section 264 of the Contract Act is an illustration 
of a particular form of estoppel br conduct, and a 
person is not entitled to take advantage of it unless 
the facts raise a presumption that the absence of 
notice ezoited in him a belief whioh caused him to 
do something that he would not otherwise have done. 
The eeotion must not be construed as an absolute 
proposition of law but must be read with section 116 
of the Evidence Act [p. 5-36, col 2 ] 

Rahimtulla hhak v. Jhamatmal Ghainrai, 3 Ind. 
Cas. 446; 3 S. L. E. 140, relied upon. 

The expression “persons dealing with a firm” in 
section 264 of the Contract Aot, indicates only such 
persons who have been in the habit of dealing with 
the firm previously. The seotion does not contemp. 
late such persons who deal with a firm for the first 
time after the retirement of some of the partners, 
[p 936, col. J.]| 

Chand Mai v. Ganga Ram, 78 P. R. 1903, Qiovani 
Gorio v Vallabhdas Kalianji , 80 Ind. Cas. 664? 17 
Bom. L. E 7*?, relied upon. 

V h?re a partner retires from the partnership and 
the remaining partners carry on the business of the 
firm under the old name and style, the faot that the 
business is so carried on does not make the partner 
who has retired liable for the transactions entered 
into subsequent to his retirement [p. 936, col V ] 

Rahimtulla hhak v Jhamatmal Chainrai, 3 Ind. Cas. 
446; a 8. L. E. 140, Chand Mai v. Ganga Ram, 78 P. R. 
1903, relied upon. 

First appeal from a dearee of tbe Sub* 
ordinate Judge, First Claes, Multan, dated 
22nd March 1918. 

Mr. Raj Ktithen for Mr. Manohar Lai and 
Mr. Shamatr Ohand, for the Appellants. 

Bakbebi Teh ( hand and LaU Jagan 
Nath, for tbe Respondents. 

JUDGMENT.—This was a suit for tbe 
recovery of Rs. 6,000 on bcok ectouDt Bgainet 
two cets of defendants, Tbe claim was 
thu* stated in the plaint : — 

That tbe plaintiff No. 1 along with his 
brother, plaintiff No. 2, with bis father, Seth 
Gojal Saha', formed a joint Hir da family 
and that S>fcb Gopal Sa> a : having dnd 
tbe plaintiffs were his enrv v ue heir* ; hat 
Sbih D yal, fa»h r of defer d«nt o. I, 
defendant No. 1 a* d H*ra L*l, the defend 
ant No. 2, (sen of defer dant No. l), were 
members of a joint Hinda family and 
oarried on their business jointly; that the 
said Shib Dayal having died the defendants 
Nos. 1 and 2 were bis surviving hsire, 
that the defendants Nos 3 to 9 were 
meAbers of a joint Hipcu ‘ami'yacd oarried 
on their buaii eas jointly ; Mac t ie family 
of tbe defendants Nos, 1 aucl 2 and the 


family of the defendants Nos. 3 to 9 had 
a joint firm named 'Shib Dayal* Jai Dayal 1 
at Multan; that the firm belonging to tha 
defendants borrowed money from the firm 
of the plaintiffs between the 18lh April 
1910 and the 27th Jane 1911; that the de¬ 
fendant** made payments between the 17th 
Aprsl 1910 and the 2lst September 1910; 
and that, according to tbe aocouot detailed 
in paragragh 5 of the plaint, the amount 
dne to tbe plaintiffs from the defendants 
was Rs, 6,000. The deceased Shib Dayal 
was stated to have been the manager of 
tbe firm 'Shib DayaI*Jai Dayal* and Jai 
Dayal was stated to have represented 
the members of tbe joint family to which 
be belonged. It wac stated that Jai Dayal 
died sonless more than twenty years before 
tbe institution of the unit. The pedigree 
table given in tbe plaint makes it dear 
that all the member* of Jodha Mai’s family 
were imp eadsd a* defendants, and ware 
sought to ba made liable for the debt. 
The emit was resisted by both sets of de¬ 
fendants. The defendant Ho. 1 for himaelf 
and for his minor sod, the defendant No. 2, 
among other things, said that be had sepa¬ 
rated from his father in his lifetime and 
had a separate business of his own and 
that he was, therefore, not liable for the debt 
whioh was dne from him. The other de¬ 
fendants said that they had no co icern 
with tbe debt; that Jai Dayal did not 
carry on the business for the other members 
of Jodba Mai’s children. They also alleged 
that tbe 6rm of 'Shib Dayal-Jai Dayal’ had 
been dissolved and bad c-asod to exist long 
before the debt in question had been in¬ 
curred. Two dates were mentioned as the 
dates of dissolution of the partnership. In 
the first place it was stated that the part- 
nereMp dissolved oo the death of Jai 
Dayal and in the secmd place it was urged 
that f h<* partnership waa dissolved iu the 

j ear 5 908 wh-»n a deid of relinquish meat 
was exe«u el by Soib D vy*l in favoar of 
all tbe surviving members of tbe family of 
Jodha Mai. This deed is dated the 17th 
of Saxnan Sambat 1965, and is printed at 
pages 27—28 of the printed paper book. It 
may ba mentioned that previous to this suit 
a enit was instituted by the present plaint¬ 
iffs for the recovery of the amount then 
due on tbe same ac<»nn f . Iq thfeS emfc 
only two defendants were impleaded, name’y, 
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Munshi Ram, son of Shib Dayal, the defend¬ 
ant Ko. 1 in this ease, and Ram Saran 
Das, the defendant No. 5 in the present 
case, who was described as the son of Jai 
Dayal, though admittedly he was a ion of 
Wazir Ohand, the defendant No. 4 in the 
'present case- He was etated to have been 
adopted by Jai Dayal, and was sued in his 
representative character as Jai Dayal s son. 
That enit was, however, withdrawn and ' he 
present snit was instituted egjinst all the 
members of the two joint families who 
were said to be jointly interested in the 
firm of Sbib Dayal-Jai Dayal. The real 
object by the institution of the present suit 
was to make eaoh and every surviving 
member of the family of Jodha Mai liable 

'for the debt. 

1 A good deal of evidence was called on 
behalf of the plaintiffs to prove that all 
the defendants Nos. 3 to 9, along with the 
‘deceased Jai Dayal, formed a joint Hindu 
•family and that they were all interested in 
the -joint firm of ‘Shib Dayal-Jai Dayal’ 
and that even after the death of Jai Dayal 
the business of the firm was carried on in 
partnership with the surviving members of 
'the family of Shib Dayal, deceased. 

The Trial Court recorded the following 
•finding* : — 

(1) that the defendants Nos. 3 to 9 formed 

a joint Hindu family ; 

(2) that there was no reliable evidence 
; to show that Jai Dayal had joined the 
partnership with Shib Dayal on behalf of 
bis family or that after V is death tbe sur- 
'viving members of the family had carried 
on f the business as partners of Shiv 
Dayal or the surviving members of his 

family; 

(3) that the partnership was dissolved 
in law on the death of Jai Dayal, and that 
in any case it had been dissolved by the 
agreement dated the 17th Sawan Sambot 1965 
(1908), which is described as a deed of 
relinquishment. This deed was challenged 
by the plaintiffs as a forgery but the Court 
found that the execution aod genuineness were 
estab'isbed by the evidence of Mela Mai, 
its scribe, and Labbu Ram and Obhajju 
Mai, its marginal witnesses ; ai d 

(4) that the defendant No. 1 was joint 
with his father, Shib Dayal, and along 
with his cor, Hira La), the defendant No. 

was liable for the claim, 
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On the above finding! the enit wu decreed 
against the defendants Noe. 1 and 2 and dis¬ 
missed against the defendants Noe, 3 to 9. 

The plaintiffs have, therefore, oame np in 
appeal to this Court. The decision of the 
appeal has been made etny by the course 
adopted at the argument by the Counsel 
of the parties. The deed of relinquish¬ 
ment has not been challenged before ns 
as a forgery by the Counsel for the ap¬ 
pellants. In fact be has relied upon the 
document as a strong piece of evidence 
establishing the liability of all the defend¬ 
ants Nos, 3 to 9 as it purports to be a 
relinquishment in favour of all the sur¬ 
viving members of the joint family to which 
Jai Dayal belonged. It is executed by Shib 
Daya), son of Narain Das, and a? a good deal 
depends upon the terms of this deed we 
think it necessary to quote it in exfonto. 

It runs thus 

*‘I, Shib Dayal, son of Narain Das, 
caste Khatri resident of B*sti Sheikh 
Tahsil, Jullnodor, do hereby declare as 
follows:— 

“Lala Ram Saran Das, eon of Wazira 
Mai, and L*la Wazira Mai, son of Jodha 
Mai, caste Sud, residents of Phagwara, and 
I had two joint shops citnate in Lahore 
and Mnltan, which were known a* ‘Hamir 
Ohand Shib Dayal’ and ‘Jai Dayal-Shib 
Dayal’ respectively. The shop situate in 
Lahore was closed come seven or eight 
years ago. The entire aoconnt relating to 
the profits and losses of the said two Bhops 
was adjusted, and a sum of Rs. 3,462-4 0 
was foond due from me and a separate 
entry vas made in the bahi. Out of the 
shops the shop situated in Lahore has 
already been closed. The shop situate in 
Moltan still exists. In future Lala Bam 
Saran Das, son of Lala Wazira Mai, shall 
have no concern with the profits or losses 
of the said shop From this date I shall 
be o msidered proprietor of the said shop. I, 
as proprietor, shall be responsible for all the 
pro6ts or losses of tbe said shop, I shall 
be responsible for the previous dealings 
of all sorts. Similarly, in fafcure too I shall 
be responsible for the dealings. In future 
tbe shop shall not, bear the name of Lala 
Jai D'y*l Mai. 1 shall style the shop as I 
fchi k proper. 

“ have, therefore, drawn up these few 
words by way of a deed of relinquishment 
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in the form of an agreement relating to the 
shops in Lahore and Multan, ao that it may 
serve as an authority. 

“ dated the 17th Saioan Sambat 1965 
(1908).” 

Mr. Tek Ohand, for the respondent, has 
contended that, assuming that all the 
members of Jodba Mai’s family formed a 
joint family and were partners with Sbib 
Dayal, the partnershio must betaken to have 
been dissolved in 1908 under the deed of 
relinquishment and the claim must fail 
against them as the debt was incurred 
after the - firm had oeased to exist It is 
admitted that the dealings on which th9 
cliim was based began in April 1910 when 
Sbib Dayal was the sile proprietor. It is 
admitted by Mr. R\j Kriahen, who ha9 
srgued the case before us for the appellants, 
that the plaintiffs had had no dealings 
befors that date with either the old or the 
new firm. Mr. Tek Chand has sailed our 
attention to the followirg evidence on the 
record to show that the old firm 'Shib 
Dayal Jai Dayal’ bad teased to exist and 
that its old name bad been ohanged and 
anew name under the style of 'Narain Das* 
Shib Dayal” had bieo given to it. 

•• * 

At page 39 is to bs found the trans¬ 
lation of a hundi difced Saw in Bid i 14th 
Sambat 1967, executed by Bbag Mai S i 
Ram of Jalalabad in favour of Bhai Bir 
SioghBata Mai for R*. 200. This hundi 
was negotiated in due course, and it was 
endorsed in the name of B. Narain Die* 
Shib Dayal. The endorsement is to b) 
found at the top of cage 43 of the paper 
book in these words “ hundi sold by Jagau 
Nath-Ohandar Sein to Bhai Narain Das- 
Shib Dayal If the “hundi is not honoured 
(by the drawer) it should be preiented 
for payment to Bhai Matwala Mal-Thakar 
Das.” 

At page 41 is to be found a hundi for 
Rs. 171-8-0, executed by Sawai Rim-Shiv- 
Ji Ham of Ferozepore in favour of Tansukh 
Das-Basheebar Dae, and it was sold in due 
course by Jagan flath-Ohandar Sein. to 
Bhai Narain Das Shib Dayal Mai, The 
account cf these two hundis is to be found 
at page VI of the paper-beok, T ie accom; 
is fchas stated at leaf No. 52 of rah ir bihi: — 
“Dated Saw n SuiiS, Sambat i9 j 7, Daoit- 

gd to Shib Dayal Mal-Jai Payal Mai qq 


account of thres hundit for Rs 571.8-0 pay 
able at Delhi.” 

Among these three hundit are to be found 
the two hundit referred to above. At pagea 
31—37 of the paper book are printed aertain 
letters whish go to show that after the 
alleged dissolution correspondence was carried 
on in the name of the new firm “Narain 
Das-Sbib Dayal.” 

Ram Sarau Das, the defendant No, 5 in 
this case, was examined as plaintiff’s witness 
before the local Commissioner appointed in 
the previous case and he made the follow¬ 
ing statement on this point 

“The style of the shop was ohanged after 
the dissolution of the partnership, It was 
newly styled as ‘Narain Das Shib Dayal,’ 
and we have been reoeiving letters from 
Shib Dayal addressed to the said name. 
Panna Lai, the general agent of the plaint¬ 
iffs, carried on joint business with Shib 
Dayal.” 

Taking this evidence along with the 
evidence relating to the purchase of the 
hundis above mentioned there can be 
n - ) reannable diab" on the pirnt that the 
old firm of Shiv Diyal-Jai Dayal had ceased 
to exist, and that the shop had assumed a 
new name of Narain Das*Shib Dayal, 1 and 
that it was carried on solely by Shib Dayal 
himself. The defendants Nos. 3 to 9 have . 
no concern with it. Even if it be admitted [ 
for a moment that the business of the new \ 
firm was carried ou by Shib Dayal under | 
its old name the retiring partners cannot be 
made liable for any transaction entered into 
after the dissolution In the oase of Rahim - 
tulla Ithah v. Jhamatmal Ohainrai (1) it was 
held that “where A and B carried on business J 
as partners under the name and style of A B, 
and B subsequently retired from the part¬ 
nership, bat the business was continued by 
A under the old name the fact that “the 
business was carried on in the old name did 
not make B liable for the transactions sub* 
seqaent to his retirement.” A similar rule 
was laid down in the ease of Ohand Mai v. 
Qanga Ram (2) where is was held that “the 
mere fact that the continuing partner was 
allowed to carry on business in the old firm’s 
name,... wonld not render the retired partner 
it kblH...f >r dio;- o ut-rao id b/ tba fi m long 

after nid reciram jik k-ierofro o.” 

(L) 3 lad. Jaa d .3. u. H. i-40, 

(2) 76 P. B, 1903, 
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In fact Mr, Rej Krishenbas not seriously 
contested tbe correstnees of tbe argument of 
Mr, Tek eband cn this point. He ban, 
however, argued that as no notioa was given 
to the plaintiffs of this dissolution they con* 
tinned to deal with Sfcib Dayal under the 
impression that tbe old firm continue! an 1 
that, therefore, the defendants, Nos. 3 to 9 are 
liable for tbe debt in accordance with the 
provisions of Festion 264 of tbe Indian Con¬ 
tract Act. We have, therefore, to decide 
whether the rule contained in the above 
section helps the plaintiffs nnderthe circum¬ 
stances of the preFent case. The wording of 
feition 264, however, does not suoport this 
contention. The section provides that persons 
dealing wi!b a fiim will not he affected by a 
dissolution of which no public notice has been 
given, unless they themselves had notice of 
such dissolution.” The expression “persons 
dealing with a firm” indicates only such 
persons who have been in the habit of 
dealing with the firm previously. Tbe 
icckion does not contemplate suoh persons 
who deal with a firm for tbe first time after 
the retirement of some of the partners. This 
view of the section is supported by the 
view expressed by a Division Bench of the 
Punjab Chief Court in Ohani Mai v. Qavga 
Ram (2), where the lesrned Judges held that 
“section 264 of tbe Contract Act does not cover 
the case of a person dealing with a firm for 
the first time after a change from its original 
constitution, so as to make a partner who had 
already retired liable.” Tbe same rule was laid 
down by Mr. Justice Beaman of the Bombay 
Higb Court in tbe caie of Qiooani Qorio v. 
Vallabhaat Kalianji < 3). The rule is summed 
up in the head-note thus:—* 

“Tbe expres ion ‘perrors dealing with a 
firm’ in ceotion 264 of tbe Indian Contract 
Act, meats ptraons who have been io the 
habit of dealing with, and at the time of 
the dissolution were ocntemplating further 
dealing with, the firm on the faith of the 
firm remaining the same as that with which 
tbeir dealings commenced.” 

On tbe authorities, therefore, tbe defend* 
ants Nrs. 3 to 9 cannot be made liable for 
the debt in suit for want of notice as 
contemplated by section i64 of tbe Indian 
Contract Act. In this case, moreover, there 
is evidence that the plaintiffs had nolioa 

(3) 30 Ind.CaB. 60^ 17 Bom. L. R. 762, 
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of the dissolution of the partnership, 
Admittedly Panna Lai wa* the sole manager . 
of tbe firm, and be had full knowledge that 
the diss-lution of the partnership had taken 
place Tbeir own witness, Rala Ram, stated 
in his deposition before B. Mnla Rem, 
local Commissioner, on the. 5th October 
1916, that “in the month of 8atcan l'. 08 or 
1 09 I along with bbib Dayal want to 
Chint P 'mi to attend the fair of g'ddeic. 
Prrm the fa»r I came Imk to the a^op of 
Shib Dayal Jai Dayal at MultaD Cantonment. 
Bat Shib Dayal reached Multan Cantonment 
ti'i Phagwara two or three daya after my 
arrival. When *1 enquired of Shib Dayal 
about the reason for tbe delay (in his arrival) 
he raid that he bad stayed at Phagwara owing 
to the work connected with the partition of 
tbe shop at Multan Cantonment. Oa an 
enquiry by me from Shib Dayal about the 
partition he said that he bad effected a 
partition. At that time Panna La), agent 
of the plaintiffs, was alco present at the 
shop ‘Shib Dayal Jai Dayal ’ T*o or three 
other men whesa names I d > not remember 
were there as welh In my presence Panna 
Lil enquired of Shib D*yal as to how he 
bad made a settlement ab ut pani i n, 
Shib Dayal then replied that that was a 
private matter, and that a partition was 
effected as was cot sidertd proper.” This is 
to be found printed at page 91 of tbe 
paper-book. In this care it is, therefore, 
idle to oontend that no notice wac 
given. Moreover, as laid down in the cace of 
Rahintulla 1thok v. Jhamatmal Ohainrai (l) 

'‘sec ion 264 of the Coi tract Act in an 
illustration of a particular f <rtn of estoppel 
by conduct, and.,,a person is notentilid to 
take advantage of it ante?* the tacts lait-e a 
presumption that the absence of ro‘ c - excited 
in him a hi lief wh ah caused h«m to do 
something that he would not otherwise have 
done. The section must not be constrned 
as an absolute proposition of law, but must ’ 
be read with section 115 of the Evidence Act,” 
Nothing has been established in this case to 
show that the defendants Nos. 3 to 9 are 
erto pid form evening that they are not 
1 able for ibe dett w ich was admittedly 
incurred by Sbib Da>al bferfcbe oi s-»lQ»ion. 

After a careful consideration of all iho 
fact* of the o*se and the law applicable 
to it we have come to the o nclusi n that 

the firm of Shib Dayal-Jai Dayal wee die* 
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solved in 1908, and from that time on war f, 
bhib Dayal had become the aole owner of 
the naw firm and that Panna Lai, the general 
agent of the plaintiffs, had full knowledge 
of the dissolution, and that in all probabi¬ 
lity the plaintiff* had notice of the fac v - 
through him. We further have come to the 
•onclusion that the r 1 via*iff* never bad bad 
any prevn u 1 dealing* with the firm rf 
‘Shb D*yal Jai Dryal.’ In tbia v ew we 
must uphold the d^sree cf the Chu^t 
below. We accordingly dismiss the appeal 
with costs. 

z , g, Arpeal dismissed , 


CALCUTTA HIGH COURT. 

Appial from Apf'iLL^TB DsoassNo 947 

ov 1920. 

June 1, -922. 

Present: —Justice frir Thomas Rish*rdaoD, 
Kt., and Mr. Justice Sahr»w*rdy, 

Baia BHUPBN 0 R 4 NaRAIN SINriA 
BAHADU R— Plaiktiff —Apr illant 

vert us 

MIDNAPORB ZEMINDARY COMPANY, 

LLallTBD— Pai>ciK*L Dckndavt AMD 
OIHim —Pro forma DiFBNDaNTS-— 

Re - POM Dr ^ TS. 

Ct»i Act (II B.C. of 18 ‘ 0 J, «. 41 , power of 
parties to contract themselves out 0 /—-Kabuliyat, con • 
'fraction of—Ambiguity—Conduct of par*** - 
“Rajaswa," meaning oj— Bengal Tenancy Act (r III of 
1 M 8 &J, $s. If 8 — Rent, whether includes cess—Dispute 
as to amount of cess annually payable—Appeal, second , 

The plaintiff waa the proprietor of a Zemindari 
in the entirety of which the defendant held a 
Patni lea»e eridenced by a kabuliynt executed by 
hia predecessor in 86 k the of which were 

confirmed and ratified by tho defendant in Mm. 
The feabuliyat contained a clause to the following 
effect:— 1 "if there be any demand on the Zemindari 
for any amount on account of ‘ Hajaswa ’ or if any 
order is passed, then I shall without any objection 
abide by it and pay xny rent along with it. Under 
section 41 of the Cess Act of 1*80 the total 
amount of cess payablo by the Zem indar to the 
Government waa Ha 95 and odd while the amount 
annually payable by the / rutnidar to the Zemindar 
was under the aame portion Re. • t 0 and odd. The 
defendant had regularly paid the latter amount 
to the Zemindar In a suit to recover the difference 
between the larger and the smaller sum 1 

Held, (l 1 that ae the provisions of section 41 

of the Ceia Act were n»bje«t t* any special 
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provision* eontained in a oontracfc befcweep the 
parties, the defendant as putnidar was liable to 
pay to ♦he Zemindar the whole amount payablo by 
the latter to the Government: [p 9^. col J 

2 that the word ‘ Kajamsa ” as used in the hnbuhyat 
was wide enough to include any Imposition or levy 
payable to the 8ta»e and was, therefore, wide enough, 
in its natural meaning in the context in which it was 
found, to include cess payable nnder the Cess Aots 
of l* 1 and 8*-0- [p 989, col 2] 

•8 tbet the dispute between the parties was one 
aa to the amount of rent annually payable within 
the meaning of section If 3 of the Bengal Tenancy 
Act, and consequently a seoond appeal waa not 
barred under that seotion. [p, V-8 1 ', col .] 

V* here there is any real ambiguity in a clause 
contained in a dooument, it is open to the Courts to 
have tepard to the conduet of parties and to the 
consti action of the olause upon nhioh they have aoted 
during a long course of years, [p 939, col 1.] 

Apart from any question of ambiguity, the 
mere fact that the parties have acted on an erroneous 
construction of an instrument furnishes in itself 
no reason why the Courts should not follow the 
rreneral rule, that an instrument should be con. 
Btrufrd according to its natural meaning in the 
light of the circumstances in whioh it was executed, 
[p V 39, col. 1,] 

A “demand from the Zemindar” is not necessari. 
ly the same thing as “a denial d on the Zemindari " 
But a demand from the Zemindar of an impost 
P&yalle by him aa the superior landlord in respect 
of the lands comprised in hia estate is a demand 
on the Zemindari. [p. 9->9, col. 2.] 

Pert as defined in section 8 of the Bengal 
Tenancy Aot includes cess Therefore, where a 
dispute between the parties relates to the amount 
of cess annually payable, second appeal is competent 
under section 16a of the Bengal Tenanoy Act. 
[p. 9.9, col 2.] 

Ap-eal against a decree of the Dialiiet 

Judv**, Mu'sb’dabad, dattd fch8 28th rf Jam- 
a*y 192 , affirming a decree of the Munnf, 
Sesoid Court at Barbampore, dated the 23rd 
of Jrne 1919. 

FACTS arpear from the judgment. 

Mr. V N Sen Qupta (with him Baba 
Kthtish Chanira Ohakrcbarty, for Bba 
probodh Fumar Dus), tor the Respondents, 
took a p»el urinary objection ihat do 6 eootd 
ap'eal lay under the provisions of eeetion 
153 rf the Be» gal Tenaney Aot aa the claim 
waa cnly for ropees s xty-five and odd. 

Ra‘u Vo l endia Va f h Hey (*ith him Bala 
Prnv-oth'i N th Hnndopadhya, fr r Baba tiya 
Sank'ir Ma'juv.d r\ for fcre Appe l »m —Ti ere 
in 10 sr.h-’hi oe in t^e prerimun y o jes'ion, 

fcr a»y c’ftim is .cr 02 af.es oc the basis of q 
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habuliyat. Under the Bengal Tenancy Act 
rent include* cesses. The present suit it 
thns one in which the amount of rent annual¬ 
ly payable is in dispate. It, therefore, comes 
within the terms cf the proviso to seation 
153 of the Bengal Tenancy Act and the 
present appeal is perfectly eompetent. 

As regards the merits, the decision of 
the point in dispute depends on the aorreat 
interpretation of the terms of the 
putni habuliyat. Under the terms of the 
oontraot the respondent undertook to pay 
anything which might b9 payable in fntnre 
by the Zemindar on account of Rajaswa. 
Reads seition 41 of the Oess Ao*. The pro¬ 
visions of this eection are subject to any 
special provisions contained in the contract 
between the parties. The putnidar can 
oontraot himself out of his rights under the 
section. See Oobinda Ohandra v. Lalit Mohan 
Roy (1). The word Raiatwa' as used in the 
habuliyat is wide enough to intlude aess pay* 
able by the Zemindar under the Oess Acts 
of 1371 and 1880. 

Mr. U. N. Sen Qupta, for the Respond¬ 
ent.—The question is, was it pos. 
sible for the executant of the habuliyat 
in 1858 to contrast anything about 
the Cess Aat before the Asfc same into 
existence ? Obviously at the time of the exe¬ 
cution of the kabuliyot notb’ng aboat cesses 
was in contemplation of the parties and 
aonsequently no question of o:n*ractiag out 
of the rights under seolnn 4l of the Oess 
Act can arise. The Dext question is whether 
Rajaiwa can mean anything other than 
revenue. I submit not. Even if it be 
assnmed that there is some ambigaity as to 
the meaning of the word as used in the 
habuliyat, the conduct of the parties is the 
moat important element to help u? to arrive 
at a iorrect interpretation of the document. 
Refers to Umesh Ohandra Roy v. Sureadra 
Ohandra Dutt i (2). Lastly, “a demand from the 
Zemind8ri M is not necessarily the same thing 
as “a demand on the Zemmd&ri” within 
the meaning of the clause in the habuliyat in 
dispute. 

Baba Mohendra Nath Roy was not called 
upon to reply. 

JUDGMENT.—The plaintiff in the eeiond 
apptal is the proprietor of aZjm’ndiri, in 
the entirely of whioi the defendant Oompaoy 

(t) 33 Ind. Cas.3>2; 22 C. L. J. 671. 

(2; 49 lad. Cfts. 8} 29 C. b* J. 6 at p. 10, 


holds a putni lease. The lease is evidenced 
by a habuliyat executed by the predecessor of 
the Company in the year *358. The terms of 
the lease were confirmed and ratified by the 
Company by an ehrarnamah executed on its be* 

half on the 2ndFalgoor, 1314,(Februaryl908), 
by which the Company agreed to abide by and 
conform to the terms and conditions embodi¬ 
ed in the pattah and habuLyat of the original • 
putni settlement. The gait was brought 
for the recovery of an. amount alleged to 
be due as the balance of Road and Public 
Works ceases payable for the four years 13'2 
to 1325.. Under section 41 of the Csss Act of 
18^0 the total amount of the osfs payable by 
the Zemindar to the Government is Rs, 85-9-6 
while the amount annually payable by the 
pulnidar to the Zemindar is under the same 
section Rs. 80-6*3. The Company has re¬ 
gularly paid the latter amount to the Zemin¬ 
dar an I the suit is for the balance still dus 
if the Company ought to have paid the larger 
sura. 

It is conceded that it is open to the parties 
to a putni lease to contract themselves 
cut of the provisions of seation 4l of the 
Cess Act: in other words, the provisions of 
that section are subject to aDy special pro¬ 
vision contained in the contract between the 
parties. The point at issue and the argu¬ 
ments advanced on either side are clearly 
BDd concisely stated by the Larned'Judge in 
the jadgment from which this appeal is 
brought. ^ ‘ The main question in appeal,” 
he says, is that of the oorrect interpretation 
of the terms of the putni habuliyat. The 
habuliyat was executed by a predecessor in- 
interest of the Company in favour of the 
then Zemindar iu the year 1858, that is, 
about 13 years before the passing of the 
Cess Act.” The Earned Judge was referr¬ 
ing to the first Cess Act which was passed 
in 1871. He continues: “The clause 
relied on by the plaintiff has been fcrans* 
lated thus; If there be any demand on 
the ZemiDdari for any amount on acoount 
of Rajaswa or if any order ia passed, 
then I shall without any objection abide 
by it and pay my rent aloDg with it (the 
new amount that is)*”. It is conceded 
before ui that this is a substantially 
correct translation of the clause in the 
habuliyat , which is in Bengali. The learned 
Judge goes on,—“The plaintiff,’ contention 
le that the, annual demand of Rs. 59-9-Q 
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imposed under the Oesi Act on the 
Zemindar was the demand for a new 
amount on account of Rijaiwa within the 
meaning of the above clause, and as such 
payable in its en irety by the putniiar. Oa 
behalf of the defendant Company it is eon- 
tended that a demand from the Zemindar ia 
not the same thing aa a demand on the 
Zemindari,” that the latter term includes 
ell demands on the varies subordinate 
interests comprised in the Zemindari and 
that in its application to tho parties in the 
present suit it must te confined to the demand 
that may lawfully be made by the Zemindar 
from the p utaidar. It ie also contended that 
•the term Rajasua does not cover a demand 
under the Cess Act.” 

The learned Jadge does not himself ex¬ 
press any opinion as to the meaning of the 
term * Rajaswa He agrees, however, with 
the Trial Court in the view that the danse 
as a whole is ambiguous. Approaching the 
case in that way the learned Judge like t e 
learned Mnnsif has attached great import- 
ance to the fact that for over 40 years 
the plaintiff and his predecessor were content 
to accept from the Company and their 
predecessor the smaller amoant due under 
the provisions of section 41 of the Act. 
quite agree that if there is any rea 
ambiguity in the olaose as it stands in the 
kabuliyat , it is ope a to the Courts to have 
regard to the conduct of the parties ai d to 
the oonstruition of the clause upon which 
they acted during this long course of yews. 
Such construction hardly tirnsn s to on. 
terr.pjranea ex posit io” because it does no 
go back to the erection c.f the f-utm bat 
relates to a state of things which came 
into existence some years late: at a time 
when the terms cf ths original agreement 
might have been forgotten or overlooked. 
Nevertheless if the meaning had b = en doubt- 
fnl, assistance might have bsen sought from 
the conduct of the part ei. But apart from 
any qaestion of ambiguity, toe mere fact 

that the parties have acted on an erroneous 
construction of an instrument furnished in 
itself no reason why the Courts should not 
follow the general rule, that an instrument 
should be construed according to its i atnrai 
meaning in the light of the circnmitaocas 
in which it was executed. It is not suggest¬ 
ed that the Company has acquired a light by 
limitation, or by anything in the nature cf 


binding agreement to pay cess at the lower 
figure. 

The qaestion then is whether there is any 
real ambigaity in this clause and it turps 
in the main on the import of ^ the word 
Ra\a$wa\ The Munsif says: ‘Taking it 
literally it has the wide sense of anything 
payable to the King, although it is com- 
monly used in the Pen e of rent or revenue 
payable,” In my opinion a -d 1 understand 
my learned brother is of t. e * j aaie opinion— 
the word Rajaswa as nsed in t? e document 
is wide enough to include any imposition 
or levy payable to be S are a # >d is, there¬ 
fore, wide erongh in its natuial meaning in 
the context in whioh it is found to include 
•ess payable under the Cess Acts of-1871 and 
1880. It must be borne in mind that the 
putni tennre held by the Company extends 
to the whole of the estate in respeot of 
which revenue and ces?es are payable by the 
Zemindar to the Collector on behalf of the 
Government. It may well have been the 
intention of the parties that the putnidar 
should relieve the Zemindar of all additional 
burden in the nature of a tax imposed on 

the estate as such. t 

As to the contention that a demand from 
the Zemindar” is not necessarily the same 
thing as “a demand on the Zemindari” 
within the meaning of the clause in dis¬ 
pute, that is no dt ubt true, but not in a 
relevant sanse. Income tax, for instance, 
might be a demand from the Zamindar, 
but net a demand on the Zemindari. On the 
other hand, a demand from the Zemindar of 
an impest payable by him as the superior 
landlord in respect of the lands comprised 
in his estate is, as it seems to me, a demand 
on the Zemindari. 

It follows that, in my opinion, the Com¬ 
pany, as putnidar, is liable to pay to the 
Zemindar the whole amount payable by the 
latter to the Collector. That seems to me 
to be the meaning of the clause and I oan 
eee to reason why we should not give effect 
to that meaning. 

I should add that the preliminary objec¬ 
tion suggested rather than argaed that no 
second appeal lay in this case under the 
provisions of section 153 of the Bengal Ten¬ 
ancy Aofc is concluded by the terms of the 
section and by authority. Rent as defined 
in tin Bengal Tenancy Aot includes case and 
the dispute between the parties to this suit ip, 
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therefrre, a dispute as to amount of rent 
anually payable. 

The result is that, in iry opinion, this 
apppfll fu«eeeds. Tbejurgment and decree 
of tbe Court below 6hoald be set* s de and the 
tnit should bedeereed with fostB tbrooghoat. 

B. K, 

Decree S‘t aside. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

MlfCELLANKOUS ClVIL APPXAL No. 37 

OP <921. 

August 29, 192 , 

Prennl Mr, Ko va), A, J. 0. 

• RAM S-NGH BAJPUT-DaMhuaat- 

APi'PLUMT 

terns 

MURTIBAI— ‘•'LA.fTipp—R espo^dibt. 

Probate and Administration Act (V oj * 84 iJ, m. 67, 
77 —Probate, grant of—Additional District Judge 
acting at District Judge, powers of—Probate application 

_ Verification, whether ewential—Will, executor not 

appointed under—Probate grant of—Letters of Admin • 
is tration . 


Under the Probate and A dminiitration Act there 
can be no DiBtriot Delegate except by appointment 
by a High Court an Additional District Judge, in the 
absence of suoh appointment, cannot aotat a Diatriot 
Delegate and grant Probates in a contentious case. 
But when bo is exercising po* ers as a Diitrict ndge 
he can grant Probate or I etteisof Administration in 
all cases whether there is contention or not [p. 940, 

ool 2:p. 941, col. 1] . 

The provision about the verification of an applf. 
cation for Probate by an attesting witness is direo- 
tory and not mandatory and an omiision of the 
verification is not fatal to the Probate proceedings. 

^ P Jf no’oxecutor is appointed under a Will, Probate 
should not be granted but only i ettera of Adminis 
tration with the V ill annexed as piovided in 
aeotion 77. [p 941, col. B.3 t 

Appeal against tbe decision of tbe Additional 
Dittrist Judge, Obbiidwara, da'ed 9th 
September 19il, in Miscellaneous Judicial 
C&pe No. 38 of 1919. 

Mr A. V. Wataiwar, for tbe Appellant. 

Mr. M Oupta, for the Respondent. 

JUDGMENT.— Tl eloper onit has granted 
pribateto MorliHi.thi r< spoi dett, in reppest. 
ci Will of hie immoveable property exeiuted 



by one Tekshand, a petition writer, of 
Chiliad wa r a. It has also held an oral-Will 
by T.keh*nd in respeet of his moveabb 
property ia favour of Murtibai proved and 
decided that she hag a right to obtain the 
moveables left her uodsr tha 1 ; Will. Tae 
appellant Ra n*i >gi bad opcoi d the applica¬ 
tion. He objeited that the aoplioatioo was 
not in proper form, cot being subscribed 
by the apoelbnt’A Pleader or verified by tbe 
attesting wiinefs. He denied that tbe 
written Will was executed by tha deceased 
while in his proper senses and sound state 
of health end mind. The oral Will was 
understood by tha parties to have been 
denied, though there is no express denial 
on the resord. Tbe appellant alleged that 
he was the illegitima f e eon of Tekchand who, 
thongh a Va’shya, had become degraded to 
a Rndra and tha'he wa« ^ndtled to 8u«C86d 
to Ttks’ ard*s property. Liter on he pleaded 
that Tekshand’e mother was a Sudra and, 
therefore, Tekc* and wbb cf that ia*te. Be 
h mself appli“d for Letters of Administration 
in re*p9it rf the immoveable property cf 
Tekibaod. Mu-fcibai denied that the appel¬ 
lant was the illegitimate son of Tekchand 
or that Tekthand was a Sudra, Tbe lower 
Court has held the oral aod written Wills 
proved. It has found that the appellant 
is to» tbe illegitimate bod of Tekchand and 
that Tekshand was not a Sudra. 

The fiis*< objeiticn urged in appeal is 
that there was no special prayer frr Probate 
of the written Will, The appliiation is 
artistically word=*d but it is clear that 
Mirtibai sought Proba e of the Will with 
respect tj the immoveable property. Thi 
98«oud of the first sat of issues rafars to the 
written Will. 

It is next argued that tha additional 
District Judge had no ju-isdiotior*, as being 
a D B^rUc De o^abc hs hai do pj-ver to 
gr<*nt Probate or Liters of Administr.vioo iu 
oioteotiiu^ o»*e j , Taia Oi>a r eution is bated 
upon the prem'ss that ai a Distriit Judge 
or a District Delegate alone can grant 
Probate, tbe Additional District Judge who 
is not a Distriot Judge must have been 
fxersiaing powers as a District Delegate. 
There can be do District Delegate exiept by 
appointment by the High Court, and il is 
not ehown that the Additional Distriot 
Judge was appjiLted eueh. He was exercis¬ 
ing powers aB a Distriot Judge and could 
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grant Probate or Letters of Administration 
in all cases whether there was contention or 
not. 

It is next contended that the petition 
was not verified by an attesting witness 
as required by section 67 of the Proba'e 
and Administration Act. No authority is 
sited to show that the proceedings of the 
lower Court are invalidated by this omission. 
The 6eotion requires enoh verification if the 
witness is proaurable. Thi9 shows that 
the provision is directory and not mandatory 
and the omission can ba cured, if the matter 
had been pressed the omission could hive 
b9en supplied by taking the witness’s attesta¬ 
tion on the Will. I do not consider the omis¬ 
sion a fatal one. 

It is next ?aid that the appl r ca‘inn d^es 
not mention that the petitioner h ap jointed 
the executor and that Mu-tibai is not appoint¬ 
ed exeoutor by the Will. This is trne. 
The lower Court should not have granted 
Probate bnt only Letters of Administration 
with the Will annexed as provided in eeciijn 

77. 

It is urged that the ex°outiou of the o r al 
Will has Dot baen proved. The evidence to 
prove ibis Will is not of the very be«t kii-d 
but as far as it. goes it proves that T*kchar;d 
wished to give his moveables af-er his 
death to Murtibai, I see no reason to 
distrust Ramji (A. W, No. 1) and 
Sheikh Miya (A. W No. 2) who deoo e to 
this faot. Sheikh Miya states that Tekchand 
repeated his wishes more than or ce, t ie last 
time beiDg a month or a month and a half 
before his death. A. W. No. I has said that 
the disposition was made six months before 
Tekchand’s death aLd that Sheikh Miya was 
then present. It is possible that Sheikh 
Miya has got mixed up about the dates and 
that there is no real discreparcy between 
the two witnesses as regard* the date. The 
Judge of the lower Court bafore whom the 
witnesses were cross examined has believed 
them and I see no reasea to differ from 
him. 

As regards the written W.ll it is not 
now disputed that Tekc >and executed it, 
but it is contended tnat it is not proved 
that be was of sound disposing mind at 
the time. It is trae Martibii’s witness N *. 
3, Obunnila), in cross-examination says that 
the brain of Tekchand was derangjo, that 
Jl$ could not identify persons on the date 


sit 

of the Will and that he was scarcely able 
to hold the peu. Ba'. it sis us to ms that 
the witness had eotered the box determinad 
to go against Murtibv, and it appears to 
have been ssttled beforehand that statements 
adverse to her should have the aopsaranoa 
of having bean extracted from him against 
his Will in his cross-examination. The 
witness has himself in his signature on 
the Will stated in English that the 
executant had signed before him in good 
health. The man is a bit of a msdioal 
pracbitiou8r and if his ev’dsnoe in Ooori 
is true ha deliberately aided a false state¬ 
ment to his signature on the Will. Narayaorao 
(A. W. No. 4' in Runsingb’a case is another 
attest ng witness. Ha, too, Lke Ohunnilal, 
thougi in a leaser degree, attempts to 
damage Murfcibii’s casein his cross-examina¬ 
tion, This witness also has said in his 
signature that Tekchand signed the Will 
before him in possession of his senses. 
Witness Waman Kondu Phatak, a medical 
praslinnsr who was examined by Ramsingh, 
attended Tekchand in the illness which 
ended in his death. He spates that 
he was suffering from irfiieoza and 
pueumoDia from the 3-d tothe9ih October 
ltfi 8 when he died and was under his 
treatment all along. Aciording to him 
Tekshand was alright up to the 5in Oitob3r 
and was talking with him Oi the night 
of the 5bh Oitobar brain symptoms set in. 
F oni tbe 2 id to the 5th he was qaite iu 
his ssns s and bis mind and brain ware 
good. The witness producsd his prescription 
to show that it contained n3 msd'oiae for 
the brain till the 6»b. I prefer this witnsBa’s 
evidence and the statements of OhuoniUl 
and Narayaorao in their signatures on the 
Will to tbe statamaats of the two pars ins 
last mantioned as witnesses. There is alio 
no reason ti disbelieve Mobanlal, the siribe 
who states that the testator dictated the 
contents of the Will and was onstioas and 
in a state of mind and health to understand 
what he was doing. I hoi l that it has baen 
pc ived that Ttkohind wis of smnd disposing 
mind when be exeiatet the Will. 

Tbe list point urged ii that it chonld 
have been held fch afc Taken and was a 
Sadra. It is Bail that theevidsnoj of A. W, 
No 4Tiamiahai, A. W. No. 3 Gridir&m and 
N. A. W. No. I Nosherahan provajthat Tck- 
chand’s nnther was a Sadra. fhamiabai very 
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•asually states that Tekihand’s mother was 
an Ahiran. Sh6 is do's corroborated on the 
point. Witness Gadiram abater that Tek- 
•hand’s father was a BiDia and his mother 
was of a different taste. Nosherkhan spates 
that he does not know what caete T ekaband’s 
mother belonged to but that she wai of 
a different caste Neiihor of the two wit¬ 
nesses last mentioned state that Tekcband’s 
mother was a Sudra. This evident is wholly 
ineuffioient to prove that Tekihand himself 
was a Sudra. Ramsingh is, therefore, not the 
heir of Tekcband, 

The Probate is cancelled- The ere n 
remanded to the District Jadge to grant 
Letters of Administration with the Will 
annexed as provided by sretien 77 of the 
Probate and Administration Att, As the 
appeal has for all practical purposes failed 
the appellant will pay the respondent’* costs 
and bear his own. Pleader’s fee Ri, 50. 

G. R, D* 

Appeal dismissed. 


PATNA HIGH COURT. 

Civil Revision No. 134 of 1922. 

JuDe 6, 1922. 

Present Mr Justice Contis and 
Mr Justice Adami. 

BASDEO NARaIN SINGH and others - 
Defendant s—Petit.ohers 

ictsus 

HARAKH N ARAIN SINGH ano others— 

Plaint.ff.'—Opposite Party. 

Civil Procedure Code (Act V oj 1 f 08^, 0. IX, r. 8— 
Plaintiff appearing when case first called for hearing- 
Adjournment for short while-Plaintiff not appearing 
when case again taken up-Vismxssal of suit-Law , 
applicable , 

Where on a date of hearing the plaintiff and his 
Pleader both appear and ask for a little time which 
is granted but fail to put in appearance when the 
case is again takeu up on the same date, and the 
Buit is dismissed, the dismissal is one under 0. 
IX r. 8 of the Code of Civil Procedure, there 
being no appearance on behalf of the plaintiff, 

lalji Sahu V. Lachmi Narain Singh, 47 Iticl. Cas. 27; 
3 P. L. .1. 366 and Bamdhan Tewari v. Bishun Pragush 
Narain Singh, 54 Iud, Cas. 715; 6 P< b. J.,17; 1 P. L. 

J, 16b, followed. 


Civil Revision. 

Mr. Mahabir Pruad, for the Petitioners, 

Mr. Shioeshcar Daya\ for the Opposite 
Party. 

JUDGMENT. 

CoorTS, J.—Thafac s of this ease shorfc’y 
are that on the dite fixed for heariag tha 
plaintiff and his Pl.aier Wire present in 
Court and an application was filed for time. 
This w:>8 rejjited whereupon the Pleader 
who W4s the janior Phader saying that he 
hai do ias.ructions asksd for lime to go 
and oonmlt bis SBnior. Th3 Court granted 
half an hour’s time ani agaia took up the 
case, No 039 appears to have bean present 
and the suit WA3 dismiosd. Sib3cqi3ntly 
an application for res’oratioo under 0. IX, 
r. 9 was mads and rejected. An appeal 
was preferred to the Subsrdioate Julge and 
ths application allowed and tho suit 
restored. 

This applicalion in revision has bean 
made by the defendant and the contention is 
that the dism'ssal was not under 0. IX, 
r. 8. The question for deiisioa is 
whether in the •iraumstanses there was an 
appearance of the plaintiff or not. Similar 
cases to tha present case decided in this 
Court are the cisss of Lal.i Sahuv, Lachmi 
Narain Singh (l) and Bamdhan Tewari 
v, Biahun Pragash Naran Singh (2) 
in which it was held that tba 
plaintiff had not appeared. The present 
case is on all fours with the above 
decisions and the application is dismissed 
with costs 

Hearing fee two gold mohurt, 

Adami, J.— 1 agree. 

k. n. Application ditmxsttd. 

(1) 47 Ind. Cas. 27; 3 P. L. J. 356. 

(2) 64 Ind, Cas. 716; 5 P. L. J. 17; 1 P. L. T, 166- . 


MADRAS HIGH COURT. 

Afpeal iGainbt Order No. 24 of 1921. 

December fi, 1921, 

Freserd Jintioe Sir William Ayling, Kt. ; 
and Mr. Justice Venkatasubba Rao, 

DAKOJU SUBBARAYUDU— 

Apmllant 

% 

1 6T8Ui 

MUSTI RAMA DaSU— Reiposdest. 

Civil Procedure Code (Act V of 1908,), 0, XXU t ri i 
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3, 10 — Preliminary decree in mortgage-suit—Death of 
decree-holder—Application to bring representative on 
record—Limitation—“Right to sue” meaning of. 

• Where after obtaining a preliminary deoree in a 
mortgage-auit, the plaintiff dies, an application to 
bring his legal representatives on to the record 
must be made within the period prescribed by sub* 
r. .1 of r. 3 of 0. XXII of tbe Civil Procedure 
Code, otherwise the suit will abate under sub-r. (2) 
of that rule. Such a case does not fall within 
the purview of r. 10 of that Order. 

Bhugwan Das Khettry v. Nilkanta Qanguli, 9 C. W. 
N. 171, explained and distinguished. 

The right to sue mentioned in sub-r. (1) in¬ 
cludes the right to proceed with the suit until the 
latter terminates, and, in a mortgage-suit the right 
to sue includes the right to obtain a final decree 
after the passing of a preliminary decree. 

Appeal against an order of the Court of 
the ! Subordinate Jadge, Coianada, dated 
23rd Ftbrnary 192), in Appeal Sait No. 37 
of 1919, preferred against an order of the 
Principal District Manaif, Cocanade, in 
Execution Appeal No, 1528 of 1919. 

FACTS appear from the judgment. 

Mr, 0, Bama Rao, for the Appellant.—The 
snit abated when no application was made 
by petitioner to bring hims lf ou iccord 
within the time allowed. 0. XXII, r. 
6 applies. ' The petitioner took no aotiou for 
nearly three years after the passing of the 
preliminary decree. The right to sue 
means the right to oontinae the suit. In 
this ease petitioner mast have applied 
for a final decree within time. 

Mr. Q . Lakshmanna , for the Respondent, 
relied on Bhugwan Das Khettry v. Nilkanta 
Qanguli (1) fcr tbe position that the appli¬ 
cation was not barred. 

JUDGMENT.—Jn this snit one Venkamma 
sued on a mortgage and obtained a pre¬ 
liminary decree. Sabsequsnt to this she 
died on 28th Api il lylG leaving a Will by 
which the present petitionjr claims to 
be entitled to succeed to her interests in the 
mortgage. The preliminary decree was 
passed on SOth March 191(5 and the period 
for redemption expired on 3 th July 191b, 
No action wss fcikeu by the petitioner till 
26th March 1919 when he filed the present 
petition asking to be brought on record as 
the legal representative of Venkamma and 
to be given a final decree. The question is, 
whether the application can bo dismissed as 
time-barred. 

(1) 9 C, W.N. 171. 


The District Munsif held that it should 
be on tbe ground that the suit has abated 
uu'e: 0. XXII, r. 3. The Subordinate 
Judge, on appeal, held that r. 10 of the 
same Order applied and that the application 
was not time barred. In our opinion, the 
Dis«rict MuDsif is right and the obordinate 
Judge is wrong. R. 10 of 0. XXII ad¬ 
mittedly only applies to cipes which do rot 
fall under the preceding roles of the same 
Order and the matter, therefore, lures on 
whether the case falls under r. 3. This 
role runs as follows (omit'.irg superfluous 
words): “Where a sole plaintiff dies and the 
right to sue survive?, the Court, on an 
application made in that bebalf, shall cause 
the legal representalive of the deceased 
plaintiff to be made a party and shall proceed 
with the soit. Where within the time 
limited by law to application is made under 
sub-r. (1) thesuit shall abate ...” Itseems to 
ns that every one of these words applies to the 
present case. Tbe plaintiff died a f ter obtain¬ 
ing a preliminary decree and the respondent 
must contend that the right to sue survived to 
him ; otherwise he has no locus standi in the 
matter at all. The right to sue, obviously 
from tbe terms of the role, inoludes the 
right to proceed with the suit until the 
latter terminates, and, in tbe case of a 
mortgage suit, where a preliminary decree 
and a final decree are both necessary the 
right to sue must include the right to obtain 
a 6nal decree after the passing of a pre¬ 
liminary decree. The case, therefore, clearly 
falls within the purview of the section, and 
as the plaintiff admittedly did nob apply to 
be made a party as provided in sub-r. (1) 
within the lime allowed, the suit must 
be held to have abated under sub r, 
( 2 ). 

We have been refeirsd on respondent’s 
behalf to the judgment in Bhugwan Da% 
Khettry v. Nilkanta Qanguli (l), The facta 
of the case are distinguishable in that there 
a final decree had been passed and we need 
only say that, if aDy of the remarks in the 
judgment were intended to eonfliot with the 
view of the applicability of the rules which 
wehavejmt enuuoiated, we must respect¬ 
fully dissent from them. 

We most, therefore, set aside the order of 
the Subordinate Judge and direct tli© 
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dismissal of the application with cos's also enable tbe judgment debtor to claim 
thionghont. tba* the pilgrims mentioned therein or their 

w, o, A. fami'y members and relations should utilise 

Order set aside. the service of the judgment-debtor, while 

visiting Gaya cn religions pilgrimage. There* 
fore, these books embody the right orelaim 
. of the judgment-debtor of personal service. 

Beyond that the book is of no use, and as a 
record of the elaims of personal servioftthey 
seem to come well within clause (/) of sec* 
tion 60 as property not capable of attachment 
or Bale in execotion of a decree. These 
books are, no doubt, as held in the case 
PATNA HIGH COURT. between the parties in Lachman Lai Pathok 

Miscellaneous Civil Appeal No. 146 v. Baldeo Lai Thathwari (1), stock-in trade 

cp 1*21. and appertain to tbe gaddi of the Gayawal 

May 2, 1922. judgment-debtor who carries on the office 

Present :—Jufetioa Sr -»wala Prasad, Kt», 0 r business of a Gayawal, namely, priest 

and Justice Sir John Backnill, Kt. to the pilgrims who visit Gaya on pilgrimage. 

LACHMAN LAL PATHAK— Deokie- The contention of the learned Vakil on 

Holder— Appellant behalf of the appelhbt tha f , as there books 


versus 

BALDEO L *LL THATHWARI— 

_ ,IOD MINtDiB OR— REcSPO»DCNT. 

Civil Procedure Code (Act V of 1VC8J, 60 (f ; — 
Jatri Babis of Qayawal—Attachment and sale . 

The Jatri Bahis of a Gayawal merely contain 
entries as to tho names and addresses of the pilgrims 
who deal with him and can bo used only by him in 
ordor to perform personal service to them. As such, 
they come well within the provisions of section 60 
(f) of the Civil Procedure Code as property not 
capable of attachment or sale in execution of a 

decree. , _ , 

The Jatri Bahis are the stock-in-trade ai d apper¬ 
tain to tho Oaddi of a Gayawal and may be heritable 
but are not attachable or saleable for that reason. 
The mere fact that they possess a roaiket-value 
does not necessarily mean that they are saleable. 

lachman Lai Pathak v. Baldco Lai Thathwari , 42 
Iud. las. 478 2P.L.J.705; b P.L. W. 186; i9)8) 
Pat. i 0, followed. 

Appeal against an order of the District 
Judge, Gaya. 

Mr. Katlotpaii for tbe Appellant. 

Mr. hurtbhutan tinkle* jee, for tbe Respoi d 

ent. 

JUDGMENT. 

Jwala Prasad, J.— There does not seem 
lo beany substance io this appeal. The 
Jatri Bahs of tbe judgment debtor are evi- 
demly tot callable. They contain merely 
entries ss to the names and addresses of 
tbe pilgrims who deal with tbe judgment* 
dibtor and as such they can be tstd oily 
by b.m in cider to perform personal ceivioe 
\0 tbe pilgrim*. The entries in the bocks 


have been held in the aforesaid case between 
the parties as valuable assets and a9 such 
heritable, tbf y must be deemed to be attach¬ 
able also. I do not think there is ary 
force in this contention. Tbe priestly office 
may be and is generally heritable, but is 

not ratable or attachable for that reason. 

• • • • 

Then it is contended that these particular 
books have got marketable price aud it is 
s’rongly urged that the fact that the 
decree«hclder*appellant is willing to pay 
farcy price for them, they mu«tbe held ftp 
be saleable in tbe present oise, ‘ That 
obviously is no ori'erion to deteimine whe¬ 
ther a particular article is saleable or not. 
In the present case it is certainly not, for 
behind this anxiety fo purebare the Bahis 
there is the previous litigation between.(he 
same part es in which these books along 
with the Gayawali 0< ddi in question were 
claimed by the decree-holier as well ashy 
tbe judgment-debtor. The decree* holder 
was not given the Bahis and now he wants 
to seize tbe Bahts in exeoution of his decree 
in or’er to deprive the judgment debtor of 
hie right of enjoying the beneSt of tbe office 
by me*ns of these books. 

Agreeing with tbe views cf the Court below 
I dismiss the appeal with oojIs. ' t 

Buoknill, J.—I agree. , 

. N. K. 

Appeal dismitse l ' 
(1) 42 Ind. Cas. 478; 2 P. L. J. 705; 3 P, h. W. 183: 
(1913; Pat 60. 
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August 3, 1^22. 

Present •—Juslioa Sir S. M. MuH’ck, Kt., 

Mr. Ju?H*e Contis and Mr, Justice Das. 
EMPEROR —Appellant 

versus 

Db. ABDUL HAMID— Acocsbd— 

Respontebt. 

Police Act (Vofim), 88. 80, 30A, 32, scope of 
—Penal Cede (Act XLVofWC),s 14R, conviction 
under— Essential* -General notification prohibiting pro- 
cession i oithout license—Notification by Executive Au¬ 
thority, whether law—“Resistance", meaning of—Power 
to prohibit procession whether incident to power to re- 
gulate — Power of Police to prohibit procession— Buie and 
enactment, difference between — "Law," meaning of 
u Execution of law," meaning of Offence created by 
Statute —Indictment under general law. 

Section 3 OA of the Police Act only applies where 
there is a violation of the conditions of a license 
granted under section 30 3> of the Aot, not where 
a procession is formed without a license, [p, 948, 

col. 2.] ., 

Per Mullick and Coutts, J.—In order to seoure the 

conviction of an acoused under section 145 of the 
Indian Penal Code, some formal evidence should be 
given to prove aoommon object to resist the execution 
of an order promulgated by a lawful authority, and 
the accused should be given an opportunity of 
meeting the case in the Trial Court [p 9*7, col 

The words of section 30 of the Police Act are 
sufficiently general to enable a Superintendent of 
Polioe to issue a general notification containing a 
prohibition, without any limit of time, against con- 
vening or collecting assemblies or directing or pro¬ 
moting processions without a license and any person 
contravening the terms of such notice is punishable 
under section M of the Act A person is free to 
join an assembly or a procession, which has already 
been collected, if he has no notioe that the convener 
or promoter has omitted to take out a license but if, 
after becoming aware of this fact, ho persists in 
remaining with the assembly or procession ho will 
he said to share the common object of such person 
to resist the execution of the notification [p. col. 

2j p. 9 >7, ool. l.j 

When a notification is issued by an Executive 
Authority in exeroise of a power conferred b> Statute, 
that notification is as much a part of the law as it 
it had been incorporated within the body ot the 
Statute at the time of its enactment. A notification, 
issued in compliance with section 30 of the Police 
Aot, iaa law and certainly a legal process. It is 
immaterial if th%wording of the notification is not 
in the exaot language of the section so long as there 
is, on the whole, a substantial compliance and the 
publio are in no error or doubt as to its purport. 

fp 947, cols. 1 & 2.] 

Resistance connotes some overt act; mere words 
Without any intention of oarrying them into effect, 
are net sufficient to prove an intention to resist. 

[p. 947, col. 1.] 


OASES, 


Per Das, J .—Section 30 of the Police Aot does not 
prohibit the common rights of a subject to form a 
procession on a publio road or in a publio street or a 
thoroughfare, [p. 940, ool 2.] 

A power to prohibit a prooession is not incident 
to a power to regulate The power of licensing is a 
power to regulate not a power to prohibit, [p. 961, 
ool 2.3 

Rossi v. Edinburgh Corporation, '1906) A. 0. 21, 91 
L, T. 668 and Toronto (Municipal Corporation of the 
City of) v. Virgo, 1 1896) A. 0, 88, 66 L. J. P. 0. 4; 73 
L. T. 449, referred to. 

Under seotions 30 and 30A of the Polioe Aot, the 
Police have no power to prohibit a procession where 
the persons directing and promoting such procession 
deoline to apply for a license, although there is such 
power where suoh persons take out a license and 
violate its conditions But the Polioe have no power to 
issue an order to have operation for a oertain period, 
eaoh case must be dealt with as it arises and disore* 
tion must be exercised by a District Magistrate on 
eaoh ocoasion. [p. 95*', ool 2 ] 

There is no difference between a rule and an 
enaotment where there is a provision in the enact* 
ment that the rules shall be of the same effect as 
if they were contained in the Aot; there is a wide 
difference between the two when there is no suoh 
provision. An order issued by a Superintendent of 
Police, under section 80 of the Police Act, oannot be 
regarded as law as there is no provision in the Act 
giving to such order the same effeot as if it were 
contained in the Act. [p 96*, col. 1.] 

“I.aw” means something whioh is enforceable and 
not capable of being rejected by a Court as 
unreasonable or repugnant to the law of the land. 
Rules, regulations and bye-laws, whioh cannot be 
canvassed in a Court of Law on any ground, have the 
character of law and are in fact law. [p. 960, ool. I.] 
“Exeoution of the law” means enforcing it, and to 
be lawful it must follow the procedure laid down in 
an Aot. [p 46*, col. 1] 

Resistance on the part of a person forming a 
procession must not be to the law but to the execu* 
tion of the law. It means something more than 
nou-subniissiou and consists of an overt act showing 
an intention to make opposition to the exeoution of 
the law. [p. 956, col 2.J 

Queen-Empress v. Alibhai, Rat. Un Cr. Cas. 412 
aud Queen-Empress v. Husain, 16 B. 664; 8 Ind, 
Deo. (N. s.) 380, referred to, 

A person oannot be oonrioted under the Penal 
Code for an offonce under the Police Aot. Where a 
Statuto creates a new offence whioh is not an offence 
at '’emmon Law and imposes a penalty iu respect of 
suoh offence, a person committing suoh offonce oan 
only be proceeded against under the Statuto whioh 
creates the offence and oannot bo indicted under the 
general law. [p. 966, col. 2; p. 967, ool. 2.3 

Reg. v. Hall, (1891) 1 Q. B. 747, CO L. J. M. 0. 124, 
64 L. T. 394; 17 Cox C. C. 278, 8aunders v. Holborn 
District Board of Works, (1895) 1 Q. B. 64, 64 L. J. Q. 
B. 01: B 25; 71 L. T. 619, 4a w b. 26 69 J. p, 
463 andClegg, Parkinson Co. v. Early Gas Go., (1896) 

1 Q, B. 59*2; fc6 L. J. Q, B. 839, 44 W, It. 606, referred 
to. 

Appeal by the Lccal Government under 
section 417 of the Criminal Procedure Oodo 
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turnon i. imi himid, 

againit m order of acquittal pasced on 
appeal by Mr. Foster, Judicial GommiVioner, 
Chota Nagpur, setting aside tbs conviction 
under section 145v Indian Penal Ocd*', atd 
pnbstitutiog therefor conviction under lection 
32 of the Police Act, 

Mr, H, L t Namlkeolvar, . Assistant Govern* 
raent Advooate, for the Appellant. r 

Mess:a. Athar H twain and Dem\\ Pras id 
Shha % for the Respondent. 

JUDGMENT. . 

MoLticK, J,—This is an appeal preferred 
by the Local Goverrraent against tbe acquit* 
lalof Sheikh Abdul Hamid who was sen* 
forced by the Deputy Magistrate of Palamau 
to 6 months’ ligoiocs imprisonment for an 
offence under section 145, Indian Penal Code, 
but was acquitted on appeal by the Judicial 
Oommicsioner of Ohola Nagpur, The learned 
Judge ret aside the conviction under section 
145, Indian Penal Code, but sentenced the 
accused to a fine of Re. 1 for an offenoe 
under section i2 read with section 30A of 
tbe Indian Police Act, It is admitted that 
tbe learned Judicial Commissioner has 
miscorceived tbe facts and that Eection 30A 
has no application to this case. There ii 
no question here of the di=obediecoe of the 
conditions of any license issued by the Super* 
iDterdent of Police, 

What appears to have happered is this. 
On the 3rd January 1922 tbe Officiating 
Superintendent of Police issued a notice in the 
following terras: — 

“ Notice under section 30 of Act V of 

mi. 

“ In pursuance of tbe powers vested under 
section 30 of Act V of 1861,1 do hereby prohi¬ 
bit any processions, associations or assemblies 
started or formed by any person or any class of 
persons within tbe Municipal and Union area 
of this District (Palamau) other than under 

f 

license granted by mr, for a period of 
three months, as I consider eccb prohibition 
to be necessary for tbe preservation of the 
public safety 

That notice was duly served by procla¬ 
mation and beat of drum, but on the 21st 
of January some 25 r J persons formed & pro* 
cession through one of the streets i f Dalton- 
gsnj, which’, is tbe headquarters of tbe 
Palamau District, carrying flags ard edging 
ecDge in disregard of the order of the Super 
in'ctdenl, A Sub-Inspector of Police 


[mi 

directed the crowd to disperse and upon 
refusal to do so he arre*ted 21 persona of 
whom tbe accused was one. 

The Deputy Magistrate, who tried tbe 
case, framed a charge under section 145, 
Indian Penal Code, but did not set out tbe 
common object of the unlawful assembly 

of which the accused was alleged to be a 
member. 

The learned Assistant Government Advo* 
•ate who appears on bshalf of tbe Crown 
contends that, notwithstanding this omission, 
tbe accused bad full notice at the trial of 
tbe common object upon which the charge 
was based and tha* tbe facts proved es’ab* 
lished a clear case under section la5, Indian, 
Penal Code. He contends that the common 
object was to resist the eieontion of a law 
or legal process which is one of the iommon 
objects enumerated in section 141,'j India* 
Penal Code. Now, section 30 of thf Pol es 
Act, though not very happily wordedappears 
to mean this. The Superintendent of 
Police has to be satisfied that an assembly 
or a profession is, in tbe judgment of the 
District Magistrate, likely to cause U breach- 
of tbe peace. He may then issue* a notice 
open the person convening or collecting tbs 
assembly or directing or promoting the pro¬ 
cession to apply for a license. 

It is contended that tbe Superintendent ii 
not authorised to issue a general order bnt 
must call upon tbe convenor or promoter of 
the assembly or procession to take ont a 
lifODse fer each oicasion. In my opinion, 
the words are sufficiently general to enable 
the Superintendent to issue a general noti¬ 
fication containing a prohibition agaimt 
convening or collecting assemblies or direct¬ 
ing cr promoting processions without a 
liceDee. The terms of tbe section are alio 
wide enough to cover a prohibition without 
any limit of time. If tbe person or persona 
agamet whom the not es is directed convene* 
or collects an aesembly or promoiee or direets 
a procession without license, bp or they will 
be punishable under section 32 of the Act* 
There is nothing in tbe Act which renders 
a person liable to punishment for: joining 
an assembly or procession which has already 
been convened or collected if he .has no 
rotice that the oonvenor or promdfeV: has 
omitted to take out a licence ; bw if, ftf:er 
becoming aware that tbe person whose duty 
it was to take ont a license has failed to 
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do bo, he persists in remaining with the 
assembly or profession then it may, I think, 
be said that he shares the common object of 
sueh person to resist the execution of the 
Superintendent's order. 

In the present case the evidence shows 
that the aocused Abdnl Hamid joined the 
profession after it had been directed to dis¬ 
perse ; there is no evidence that he was 
aware that any breach of the notification 
had been committed ; bat if it eould have 
been shown that be and fonr others of the 
wembly or proo 9 seion were acting together 
with the common object that the person who 
bad convened or collected the assembly, or 
directed or promoted tb6 procession, should 
resist the execution of the Superintendent s 
order, then, I think, he would have come 
under the operation of section 141, Indian 
Penal Code. Tn my opinion this asoect of 
the case was not presented to the Dspnty 
Magistrate at the trial and we cannot, 
under the circumstances, convict upon the 

evidence on the reoord. 

But apart from this defect in the evidence 
three objeotionc have been taken to the appli¬ 
cation of section l4l, Indian Penal Code, 
which call for notice. 

The first objeotion is that resistance im¬ 
plies something more than disobodienc9 and 
that a mere intention to disobey will not 
suffice. I agree that reiistanos connotes 
Borne overt act and that mere words, when 
there ieno intention of carrying them into 
effcot, will not be sufficient to prove an in¬ 
tention to resist ; bat in the present case 
the o induct of the mob and their refnsa to 
disperse at the command of the Police cleanly 
constitute overt acts and establish a com* 
mon object to resist the orders withm the 
meaning of clause (2) of section 141, lnl’an 
Penal Oode. 

The next objection i«, that the order of the 
Superin'cndent of Police cannot bo called a 
law or legal pro»e«s. The reply is that 
when a notification is issued by au exscuove 
authority in exercise of a po ^er conferred 
by Statute, that notification is as much a 
part of the law as if it hid besn incur- 
porated within the borly of the Statute at 
the time of its enactment. The command 
is in every respect a command by toe appro¬ 
priate legislative authority, in the present 
case if the notification was in compliance 
with section 30 of the Police Act, then, in 


94 ? 


my opinion, it was a law and certainly a.Uga* 

process. , 

This leads me to the third objeotion which 

is that the notification did not oomply with 
section 30 of the Polios Act. In my judg¬ 
ment, although the wording of the notifioa- 
lion did not follow the exact language of 
clause (1) of section 30, there was on the 
whole a substantial compliance and the pub¬ 
lic of Daltonganj ware in no error or doubt 
as to its purport. 

Tn these circumstances I do not doubt that 
the acoused might have been oinvioted under 
section 145, Indian Penal Oode, if sufficient 
evidence had been given to prove a common 
object to resist the execution of the order; 
but there was no evidence on this point and 
the charge framed agaiost him by the Trial 
Court did not even set out the common object 
of the unlawful assembly; and it is impos¬ 
sible to say that the accused had notice of the 
precise case whish the prosecution were 
making against him. 

Our attention has finally bsen drawn to 
Beotion 127, Criminal Procedure Oode, and 
we have been asked to infer that the proces¬ 
sion was likely to create a disturbance and 
to find that on refusal to disperse it be¬ 
came an unlawful assembly. Here again 
some formal evidence should have bsen 
given and the accused should have had an 
onoortunity of meeting his oase in the Trial 
Court. 

We asked the learned Oounsel for the 
Ciown whether there was any evidence upon 
which it could be held that the common 
object of the unliw^ul assembly was to 
disobey such a lawful order as is contemplated 
by section 189 of the Indian Penal Oode, 
but the leiroed Counsel's reply was in the 
negative. 

The result is that owing to the irrcgaUr 
and defective mar ner in which the prosecu¬ 
tion wao conducted in the Trial Court, I must 
deol'oe to restore the conviction under seotiou 
145, Indian Penal rtode, nor do I think that 
having regard to the circumstances l onght to 
order a re-trial. The appeal will, therefore, 
be dismissed. 

Oourri, J.-- I agree with the judgment 
which has jnst been delivered by my learned 
brother. 

Dap, J.—The material lac's are theae. Ou 
the 3rd Janaary last, the Officiating ‘Superin¬ 
tendent of Police of PaUmau issued the follow- 
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ing noliie under section 20 of the Police 
Act (Act V of 1861):— 

Id pnrBuante of the powers vested under 
sett ion 30 of Aft V of l£6l, I do hereby pro 
bibit; ary professions, associations cr aesemb- 
lies started or formed by any person or any 
flass of persons within the Municipal and 
Union area of this District (Palaman) other 
than under license granted by me, for a 
period of three months, as I consider 
such prohibition to be necessary for the 
prefervation of the rublic peace and public 
safety,” 

On the 2lst January a large number of 
persons, of whom the respondent was one, 
formed a procession without having taken 
out a license for the fame, and refused to 
disperce though the Police repeatedly 
ordered them to disperse. The Police there¬ 
upon arrested a large number of persons 
including the respondent, and the learned 
Magistrate in due course convicted them 
under section 145, Indian Penal Code, and 
sentenced them to various terms of imprison¬ 
ment. He sentenced the respondent to undergo 
rigorous imprisonment for six months and 
to pay a fine of Rs. 50 and further requir¬ 
ed him to execute a bond for Ra. 100 with 
two sureties, and in default to undergo 
simple imprisonment for eix months. The 
respondent appealed to the Court of the 
Judicial Commissioter of Chota Nagpur, 
and that learned Judge set aside the conviction 
under section 145, Indian Penal Code, and 
the order under section 106, Criminal Pro¬ 
cedure Code, but convicted the respondent 
under section 32 of the Police Act and 
eentenced him to pay a fine of Re. 1. 
The Local Government, being dissatisfied 
with the order of the learned Judioial 
Commissioner, has appealed to this Court. 

The learned Judicial Commissioner, before 
whom the Crown was not represented, 
was obviously in difficulty in understanding 
how the respondent could be convicted 
under the Code for an offence committed 
under the Police Act. He assumed that 
the position of the Crown was that the 
procession having neglected or refused to 
obey the order to disperse given by the 
Police, became an unlawful assembly under 
section 30A (2) of the Act and could 
be proceeded against under the Code 
for being, or continuing to be members 
of an unlawful assembly. Assuming (hat 


to be the position of the Crown, the learned 
Judge came to the conclusion that though 
the procession might be ''deemed” to be 
an unlawful ass mbly, the persons forming 
the procession oould not be punished under 
the Code as members of an unlawful assembly. 
The learned Judicial Commissioner had 
probably in his mind that class of oases 
which has decided that where a person 
or a thing in a Statute is “deemed” to be 
something else he or the thing can only 
be regarded as that something elee by a 
statutory fiction, but that in truth and in 
reality he is not that something else and 
consequently you can have recourse to the 
fiotion for the purpose of the Statute 
which creates the fiotion and for no other 
Statute. I confess that there is much 
to be said for the view of the learned 
Judioial Commissioner, but, in truth the 
question does not arise, Seotion 30A 

(1) of the Police Act only applies where 
there is a violation of the conditions of a 
license granted under section 30 (3>, not 
where the procession was formed without 
a license. The learned Assistant Government- 
Advocate accepts the position that section 30A 

(2) of the Police Aot has no application what¬ 
ever, and it ie, therefore, unnecessary to 
discuss whether the view of the learned 
Judicial Commissioner is right. 

But it was insisted by the learned Assis¬ 
tant Government Advocate that the conviction 
under section 145 of the Indian Penal 
Code was nevertheless right, ard that the 
respondent was a member of an unlawful 
assembly of five or more persons whose 
common object was, first, to resist the 
execution of a law, and secondly, to commit 
an offence. The form of the argument 
addreseed to us by the learned Assistant 
Government Advocate raises a question of 
grave public importance ; for no less a slaim 
than this is put forward on behalf cf the 
Crown, that a District Superintendent of 
Police or an Assistant District Superintend¬ 
ent may, by purporting to aot under 
section 30 of the Police Act, prohibit an 
assembly or a prooeseion, if the assembly 
declines to take out a license for such 
collection or procession and that the members 
of the prooession by refusing to disperse, 
if ordered to disperse by the Police, make 
themselves liable not only under the Polioe 
Act for which the maximum sentence is 
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ft fine of Re. 200, but also under eeetion 
145 of the Indian Penal Code for which the 
maximum sentence is rigorous imprisonment 
for two years with a fine. So far as I 
know, the claim has never yet been put 
forward in any case that a person 
oan . be convicted under tbe Code for an 
offence under tbe Police Act; and before 
I accede to tbe argument which involves 
tbe personal liberty of the subject, I must 
b9 satisfied that tbe argument is well founded 
and that it rests on principle or is covered 
by authorities. 

It was argued, io the first place, that the 
common object of the asieinbly was to 
resist tbe execution of the law, In order 
to succeed, the prosecution must establish, 
first, that there was a law which could be 
executed, secondly, that there was execution 
of that law, and thirdly, that there was 
resistance to tbe execution of that law. Now 
what was the law that was being executed? 
By "law" I underhand 

a rule of civil conduct prescribed by the 
supreme power in a State commanding what 
is right, prohibiting what is wrong, and 
regulating matters in themselves indifferent” 
(Blackstone). 

Now, is there any law, that is to say, a 
rule of civil conduct prescribed by the 
supreme power in the State, prohibiting a 
procession on the public road*, or in the 
public etreeta or thoroughfares? According 
to the learned Assistant Government Advo¬ 
cate there i*, and he contends that it is 
to he found in section 30 of the Police Act. 
Section 30 of the Police Act, is in these 
terms:— 

(1), The District Superintendent or 
Assistant District Superintendent of P lice 
may, as occasion requires, direct the conduct 
of all assemblies and procesdcos on the 
public roads, or in the public streets or 
thoroughfares, and prescribe the routes 
by which, and tbe times at which, such 
processions may pass”. 

"(2). He may also, on being satisfied 
that it is intended by any persons or sla*s 
of persons to convene or collect an assembly 
in aDy each road, street, or thoroughfare, 
or to form a procession which wuold, in 
the judgment of the Magistrate of tbe 
District, or of the sub-division of a District, 
if uncontrolled, be likely to cause a breach 
q! tbe peaae, require by general or special 


notice that the persona convening or collect¬ 
ing each assembly or directing or promoting 
sash procession shall apply for a license.” 

Now, I fail to see bow section 30 of the 
Police Act oan be read as constituting a 
prohibition of the common rights of the 
subjects to form a procession on the public 
roads or in the public streets or thorough¬ 
fare, No doubt it vests a discretion in the 
District Superintendent or the Assistant 
Superintendent to require the persons conven¬ 
ing or collecting an assembly or directing or 
promoting a procession to apply for a license, 
though, at tbe same time, it imposes as a 
condition precedent for the use of tbe 
discretion the exeroiee of the judgment of 
the Magistrate of the District or of the sub¬ 
division of the District that the procession, 
if uncontrolled, ia likely to cause a breach 
of the peace. But it is one thing to say 
that the Act itself constitutes a prohibition, 
it is another thing to say that the Act 
gives a limited and a conditional discretion 
to the Superintendent of Police, not to 
prohibit an assembly or a procession without 
a license—for that there ie no authority 
in the Act, as I shall presently show- 
hut to require tbe persons convening or 
collecting snch assembly or directing or 
promoting such proaes»ion to apply for a 
license. In my opinion, ‘ law” is one 
thing and an act done or an order iesned 
coder the law is another thing. One is 
the result of the discretion exercised by 

4 

the Legislature ; the other is the result of 
the discretion exercised by the Superintendent 
of Police; and in construing the term 4 law ” 
io the fecund clause of section 141 of the 
Indian Penal Code, I cannot substitute 
the diocrefcioa exercisable by the ttnperin- 
tondent of Police for the d'svretion ex3r« 
•isable by the Legislature. 

It was then argued that there is nothing 
to prevent the Legislature from reposing 
confidence in a particular person or a bodr 
of persons, and any order issued by cuoh 
a person or body of persons if authorised 
by the Legislature, ha9 the character olf 
law aod, i«, in feet, law* We were indeed 
invited to t»-eat tho order of the Superintend¬ 
ent of P- lico as a bye-law or a regulation 
sanetioned and authorised by the Polioe Ask. 
The argument io a weighty one, and it is 
nescssary to deal with the subject with 
some caro. 
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Now whether law” means the expression 
of the exercise of the discretion by the 
Legislature or whether it includes the ex* 
pression of the exercise of the discretion by 
* Person or body of parsons under the sane* 
lion and the authority of the Ligislatnre, 
this, at any rate, is clsar that when we speak of 
law, we mean something which is enforceable 
and whish is not capable of being rejected by 
the Courts as uncertain, as unreasonable, or 
.as repugnant to the law of the land The 
Courts may construe any particular provision 
of law; but the Courts cannot quash any pro* 
vision of law nor treat it as unenforceable. 

Now there are rale?, regulations, and bye* 

not by the Legislature, bub by 
ep^M^tbenty by delegation, which, to appro 
j^^iokexpresskiiHtfed by Lord He'sc^ell, 
bo canvassed in the Courts of law on 
any of the grounds which I have mentioned. 
I* my opinion, these rules, regulations, and 
bye*lajre have the character of law and are, 
W ffroti law. But there are other ru es. 
^Dgnlatiops and bye laws which may bs 
Tejected by the Oonrts of law as nneoforoe- 
able on variona grounds. They caonot, 
in my opinion, be called law, for the es* 
eence of the law is that it is enforceable, 
provided circumstance! exist which would 
make it enforceable. But, where the Court 
is tot bound to enforce it, though circnm* 
stances may exist which would make it 
enforceable, it has not the character of 
law, and cannot be called law. 

flow delegated.” legislation falls under 
two main heads; first, rules, regulations, and 
bye laws under the S;atute which provides 
that they shall have the same effect &3 if 
enacted therein: and secondly, rales, regula¬ 
tions and bye-laws made under the Statute 
which does not in terms provide that they 
shall have the same effieck as if enacted 
therein. The first usually sons^ts of eti- 
tutory rales, bye laws and regulations made 
by responsible authorities concerned with 
Local Government; the second usaally con¬ 
sists of bye-la wc and regulations made by 
person?, societies or corporations who are 
conducting commercial or other enterprises, 
whether of a public cbaraoter or not. Now 
the distinction between the two is this : that 
where the Statate, under the authority of 

which the rules, regulations or bye-laws are 

promulgated, itself declares that they shall 
have tb' same effect as if enacted in the 
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Statute, the validity of the rales,'regulations 
or bye-laws cannot be questioned in any Courts 
of Law, nor can the Courts quash them or 
reject them on the ground that -they are 
uncertain or unreasonable. Bat where the 
Statute doss not so provide, their validity 
oan be canvassed in the Ooarfcs of law, and 
the Court! can reject them as unenforceable 

on the ground that they are unosHaia or 

unreasonable, 

The distinction is pointed ont in the oaie 
of Institute of Patsnt Agents v, Lockvoii (1). 
The first section of the Patents Designs 
and Trade Mark! Act of 1888 provided that 
a person should not be entiiled to describe 
himself as a Patent Agent unless registered 
as snch in pursuancs of the Act, and that 
the Board of Trade should from time to 
time make such rnlei as were, in the opinion 
of the Board of Trade, required for giving 
effect to the section. The Act also provided 
that the rules to be framed by the Board of 
Trade were to be dealt in the same manner, 
and subject to the provision contained ’ in 
the lOist section of the previouj Act, the 
Act of 1883, of wbioh the Act of 1888, in 
many particulars, was an amendment. Now 
section 101 of the provions Ac' provided 
that the rules were to belaid before Parlia¬ 
ment and remaio before Parliament for 
cons-deration f jr forty days , and, - during 
these forty days, they might be annulled by a 
resolution of either House, and that “they shall 
be of thesame effect as if they were contained 
in the Act and shall be judicially notioad.” - 

The question arose whether many of the 
rules were not unreasonable and invalid. Lord 
Herscbell, in the course of his speech, drew 
attention to the terms of section 101 of the 
previous Act, and then said as follows:— 
My Lords, I have asked in vain for any 
explanation of the meaning of those words or 
any suggestion as to the effect to b 3 given 
to them if, notwithstanding that provision, 
the rales are open to review and consideration 
by the Courts. The effect of an enactment is 
that it binds all subjeifcs who are affected by it. 
They are bonnd to ojnform themselves to the 
provisions of the law so made. The effcst of 
a statutory rale if validly made is precisely 
the sime that every person mu 3 fc conform 
himself to its provisions, and, if in such case 
a penalty bi imposed, any parson who does 

i- (18}l) A> °‘ 3 ' 7 afc P 8l, s L. J. P. C. 74; 21 
it. (CO. of Ssaj.; Qi; 31 So. U, It 912; 2 So. I, T, 1 03, 
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not comply with the provisions, whether of 
Iha enactment or the rale, becomes eqailly 
subject to the penalty. Bat there is this 
differeucs between a rule and an enac meat, 
that whereas, apart from come such provision 
as we are considering, you may canvas a 
rule and determine whether or not it was 
within the power of those who made it, yon 
•annot eanvats in that way the provi¬ 
sions of an A«t cf Parliament”. Thii 
is a • clear authority for the view that, 
though there is no difference bat ween a 
rula and an enactment where there is a 
provision in the enactment that the rales 
Bhall ba of the same effect as if they were 
contained in the Act, there is a wide difference 
between the two when there is no such 
provision ; and the difference is this that 
though 50 a may not canvaes an Act of 
Parliament, you may canvass a rule. 

Bye-laws which are not mads part of the 
Act by the express provision of the Aot may 
be attacked in Eogland on five different 
ground?; first, on the ground that they are 
not made, cano ioned aad pabl sbed in the 
manner prescribed by tbe Statute which au 
thorisea the making; secondly, on the ground 
that they are repugnant to the laws of 
England ; thirdly, ou the groand that they 
are repugnant to the Statute under which 
they are made ; fourthly, on the ground that 
they are uoeertaiD; and las^y, on the ground 
that they are unreasonable—(See Oraies on 
Statute Law, page 290). C*n it ba said 
for a moment that a bye-law whifh, unlike 
the law, may be attacked on varioas grounds 
whiob the Court may refuse to enforce, 
ataids on the same footing aj tbe law? f 
think not ; for the ess 9 u«e of tbe law is that 
it is enforceable as law, and that, though 
the Courts mty construe the law, tbe 
Coarts cannot reject it nor quash it. 

If I am right in my view as to tbe 
distinction that exists between the law, and 
a bye-law framed under a Statute but not 
made part of the S atute by the express 
provision of the Statute, it must follow that au 
ord 9 r issued by the Superintendent of Police 
nndsr section 30 of the Polioe Act, caanoc be 
claimed as the law. That order may be a 
valid order or an invalid order ; bat, as there 
is no provision in the Police Aoi giving to 
the orders isjued by the Police under 
Bsotion 30 of the Police Aot the same effect 
US if they were contained in the Act, they 
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cannot be regarded as ths law for any 
purpose whatsoever. 

Bat I am quite willing to assams that tbe 
order of tbs Superintendent - of Police is 
“law” within the meaniog of the first clausa 
of section 141 of tbs Indian Penal Code; I 
have still to enquire whether it is enforceable 
as the law: that is to say, whether it is 
sanctioned and authorised by tbs Police Ac5 
or whether it does net constitute an ; nndue 
interference with the liberty of the subject 
in the garb of an order under the Police 
Act. In order to determine this question, 
it is necessary to examine the provisions of 
eeotion 30 and 30 A of the Polise Act. Ths 

4 • • 

first clause of section 30 gives to the District 
Superintendent or the Assistant District 
Superintendent the power to direct the 
conduct of all assemblies and prooesaioos on 
the publis roads or in the public streets or 
thoroughfares, and prescribe the routes by 
which, an I the times at which, such procos- 
sions may pass. Tais u a power to raguU'e 
publis assemblies and processions, net a power 
to prohibit each assemblies and processions. 
The second clause gives him power to rejuire 
by geueial or speoial notice that the persons 
convening or collecting such assembly or 
directing or promoting each procession shall 
apply for a license, provided he is satUSed 
that it i) intended by any parson or class 
of persons to convene or collect an assembly 
ia any such road, street or thoroughfare or to 
form a proceisiou suoo as in the jalgmeat of 
the Magistrate, if uncontrolled, be likely to 
causes breath of tee peace. A power of 
licensing is a power to regalate, not a power 
to prohibit; and it is necessary to point oat 
that there is nothing io section 30, either in 
tbe firs* or in the secoad .clause, which gives 
the Police an express power to prohibit an 
assembly or proceisiou, if the persons 
coQveaing or collecting so oh a93embiy or 
directing or promoting such procession 
decline to apply for a loose. I shall 
presently diccoss the qmotion whether a 
power to prohibit is incident to a power to 
regalate aid license. It is sufficient here to 
point out that there is no express pow«r to 
prohibii giveo iu soo;ion 3) of the . Act. 
Section 30 a. of the the Act, however, gives a 
power to the Police to order an assembly 
or procession to diip 9 rjo ; bui, section 30.* 
applies and applies only where there : a 
& violation of the condition of a liojui* 
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Sec'ion 30A, therefore, has no application 
to this case; for it is admitted that the 
persons directing or promoting the procession 
did not apply for a license. On an inter* 
pretation of sections SO and 30A of the Polioe 
Act, it would appear that there is no power 
in the Poliee to prohibit a procession where 
the persons directing and promoting such 
procession decline to apply foe. a license, 
although there is such power where such 
persons take out a license but violate the con¬ 
ditions of such license. 

It may be urged, however, that a power 
to prohibit is incident to a power to 
regulate, for without such power it may be 
difficult, if not impossible, for the Police to 
regulate the public assemblies and pro- 
cession*. The argument overlooks the pro¬ 
vision of section 32 of the / ct which impo¬ 
ses a penalty npon every person for opposing 
or not obeying the order iceued urder section 
30, eeciion 30A and section 31 of the Act, 

It is at least significant that the Ac f , though 
it expressly vesta in the Magistrate or in the 
Police the power to stop any procession 
which violates the conditions of a license and 
to order it to disperse, gives do such 
power to the Police, at least expreEsly, 
where the person convening or collecting 
an assembly or directing or promoting a 
precession declines to apply for a license. 
The power is expressly given in section 30A 
of the Act atd is expressly withheld in eeo* 
tion 30 of the Act. It must follow that 
there is no power by impl oalion to prohibit 
an assen bly or a procession in the event of 
the persons in charge of the same declining 
to apply for a license. 

But it nay be urged that the power to 
regulate a public assembly or a procession 
would be a larren power, if the Police have 
not by implication a porwer to prohibit such 
assembly or procession, and that the (rue 
rule is that, if the Legislature enabhs some* 
thirg to be done, it gives power aft the same 
time, by necetsary implication, to do 
everything which is absolutely inr ispeneable 
for the purpose of carrying out the purpose 
in view. I entirely accept the validity of 
the rule, tut 1 wholly deny that it is 
indispensable for the purpose of carrying out 
the purpose in view to prohibit an assembly 
or procession. Where the Aot imposes a 
penalty upon every person for opposing or 
pot obeying the orders issued under ^the Act, 
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it seems to me that the purpose in view'is 
carried on* by enforcing the provision of the 
Act against suoh persons. At any rate 'the 
question has been discussed in England 
whether a power to prohibit is incident 
to a pDwer to »regelate and- license, 
and a clear and decisive answer has been 
given. In Iiotsi v. Edinburgh Corporation 
(2) the queiticn was whether the con¬ 
ditions cf a license granted by (he* cor¬ 
poration were or were not ultra vires. By 
section 30 of the Edinburgh Corporation Aot, 
1900, as amended by Edinburgh Corporation 
Order Confirmation Act, 1901, any person 
selling ice cream (except in a duly licensed 
hotel) without a lioense from the Magistrates 
who were, by that section, empowered to 
grant the sera?, for (he house, building or 
premises, where such ice-cream wae kept for 
ss Ip, was liable to a penal'y ; provided, as the 
Statute declared, 

that such license shall run from the date 
of issue until the 5 lb day of May next 
ensuing and upon renewal from the date of 
expiry of the license so renewed to the 15th 
dey of May succeeding such expiry, unless 
the same shall be sooner forfeited, revoked 
or suspended”. 

The Statute also provided that "every per* 
son licensed to cell ice-cream under the pro¬ 
visions cf this Act who shall sell - ice-cream, 
except during the hours between eight of the 
clock in the morning and eleven of the clock 

at Light on any lawful day. ..shall be 

liable to the penalties in the Act provided ”, 
No form of license wae annexed to the 
Statute. Id pursuance of the Statute, the 
Magistrates drew up a licet a e on the 
following terms to be issued to the ioe* 
cream vendors lioeneed by them, namely* 

1. That the said licensee shell not keep 
open the laid premises or sell or permit 
the tale of ice-cream therein on Sunday 
or cn any other day set apart for public 
woiship by lawful authority, 

2. That the eaid licensee shall not keep 
open the said premises or sell or permit 
tbe sale of ice-cream therein before eight 
o clock in the morning or after eleven 
o’clock at night. 

3. That the said Magistrates, or aDy of 
them, may at any time suspend or revoke 
this license. 

. * i 

(2) (1905) A, 0. 21i 91.U‘T.j69«, 
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It will be noticed that though the 
Act, while enabling the Magistral to 
issue licenses for the purpose of regulating 
the eale of ice oream and assuming that 
they had the power to forfeit, revoke or 
suspend the liosnse, gave them no power 
either to forfeit, revoke or suspend the 
lioerse or to prohibit the carrying on of the 
trade, the Magistrate 3 , purporting to act in 
•pursuance of the Statute, prohibited the 
•arrying on of the trade eziepton the terms 
of the license and reserved to themselves 
the liberty of suspending or revoking the 
license. The House of Lords tarn) to the 
conclusion that each of the conditions of 
the lioange was bad and that the license 
was wholly ultra viret. The Lord Chan- 
oellor, dealing with the argument that the 
Magistrate had the implied power to do 
everything for the purpose of carrying out 
the purpose of the Act, made these 
pregnant observations. “Bot when it is 
argued that because they are given the 
power to reef riot, within certain hours, 
the sale of ice-creara% therefore, they 
have implied power to do all that might be 
desirable or expedient with referente to the 
times and circumstances under which ire- 
creams shall be sold, it seems tome the argu¬ 
ment entirely fails, What is sought to be done, 
whether directly by bye laws, or indirectly by 
the language of 'he license that is issued, 
is something that caQ only be done by the 
Legislature. Ic is a restraint of a common 
right which all His Majesty's si bjects have 
—the right to open their shops aui to sell 
what they please subject to legislative restric¬ 
tion—and, if there is no legislative resiric- 
tion which is appropriate to the particular* 
thing in dispute, it seems to me it would be 
ft very serious inroid upon the liberty of the 
subject if it could be supposed that a mere 
single restriction which the Legislature has 
imposed coold be enlarged and applied to 
things and circumstances other than that 
which the Legislature has contemplated.” 

Lord Davey, in the course of his judg. 
ment, dealing with the power reserved by 
the Magistrates to aaspend or revoke the 
license, observed as follows“ Now I 
confess that I have not heard from the 
learted counsel and I took the liberty 
of pressing the learned Conceal on this point, 
on any power in the Magistrates either to 
revoke or to impend this license, It is said 
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that the words whiob I have read, ‘unless 
the same be sooner forfeited, revoked or 
suspended’ give the power. My Lords, that 
construction of the Ac* of Parliament seems 
to me to be entirely contrary to principle. 
The utmost that yon can say is that the 
words seem to assume that the corporation 
either have already, or may at some future 
time acquire a pDwer to forfeit, revoke or 
suspend the licence. That it does not give 
the power seems to me plain from a ton* 
eideration of the words, because the words 
are, as your Lordsbios will observe, ‘fo-feited 
revoked, or suspended’. Now ‘forfeited’ has 
a cle^r and definite meaning when yon are 
speaking of licences of this description. 
It means that if the licensee does or omits 
certain acta his license will be forfeited. 
That is the plain meaning of it. Well, my 
Lords, you will look in vain in this Sta’nte 
or in this provisional order for anything that 

defines the conditions upon which the l'ceace 

is to beiome forfeited, it is plain, then, 
tba* this clause d»cs not make any provi¬ 
sion for the licensee forfeiting his license 
and it is equally plain to my mind that it 
does not contain any power either to revoke 
or suspend the licence.” 

The point established in the other oaie 
to which I propose to refer—the case of 
Toronto iMunicipd Corporation of the City 
of) V. Virgo (3) is this; that a statutory 
power conferred upon a Municipal Council 
to make bye-laws for regulating and 
governing a trade does not, in the absence 
of an express power of prohibition, authorize 
the making it unlawful to carry on a law. 
ful trade in a lawful manner The Statute 
gave power to the Council to pass bye laws 
for licensing, regulating and governing haw. 
kers or petty chapmen and other persona 
carrying on petty trades. Stopping here for 
a moment, it will be noticed that section 30 
of the Police Act gives power to the Police 
as the marginal infce shows, to regulate 
public assemblieiand prccaesions aud license 
the eama. There is ro prohibition oa 
the face cf the Poli.e Act, just as 
there is no prohibition on the face of 
the Statute which i am now considering. 
The bye laws framed by the Council pro hi.’ 
bited the hawkers from prosecuting their 
calling or trade in certain streets in the 

(3) (1896) A, 0. 89; 65 L, J. P.Q, 4; 73 L, T. •]# 
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•ity of Toronto. The Privy Oonnoil held 
that the bye law complained of was ultra 
tires. Lord Davey, in delivering the judg¬ 
ment of the Board, conceded that the 
regulation and governance of a trade might 
involve the imposition of restrictions on 
its exercise both as to time and to a certain 
extent as to place, but he pointed out that 
there was a marked distinction to be 
drawn between the prohibition of a. thing 
and the regulation or governance of it, for, 
as His Lordship made clear, “a power to 
regulate and govern saems to imply the 
continued existence of that which is go be 
regulated or governed.” And the conolasion 
at which His Lordship arrived may be 
stated in hie own words: “a municipal 
power of regulation or of miking bye¬ 
laws for good Government, without express 
words of prohibition, doss not authorize 
the making it unlawful to carry on a law¬ 
ful trade in a lawful manner” 

The point is put very clearly and for¬ 
cibly in Halsbury’s Laws of England: 
“Generally speak.ng, the fonstion of a bye¬ 
law is to regulate and not prohibit 
Volume 27, page 124, foot note (fc). 

It will now be sonvenient to turn to the 
actual order issued by the Superintendent 
of Pol»'c3 on the 3rd of January 1922. The 
oid^ron tbs face of it is a prohibition. It 
prohibits all procassions, associations, or as 
semblies for a period of fchrea mouths except 
under a license, and it prohibits such proiec 
aions, associations or assemblies, not only in 
a publ’o road, street or thorough^, but 
anywhere within the Municipal or Union area 
of Palamau. A more absolute prohibition 
it iB difficult to imagine ; and the reus >□ for 
this extraordinary order constituting, as it 
doee a very serious inroad upon the liberty 
of the subject istoar-tbe Officiating Suoe.in 

tendent of Police considers such prohibition 

to be necessary for the preeervation of the 
public peace and public safety. It n, in 
my opinion, only necessary to state the 
terms of the order t> reject it as u terly 
bjyond the power of the Officiating Supano 
teudeat of Police. In the first place, the order 
ia on the face of it a prohioition; and, if Lord 
Davey ia right in hie view, a power to pro¬ 
hibit is not inoident to a power to to regalace 
And license. In the Becond place, there is no 
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power to issus an order to have operation for 
three months. 

The laugaa?e> of the section mtkes it 
perfectly clear, to my mind, that the Police 
have to deal with each case as it arises, and 
that the District Magistrate has to exercise 
his judgment on each occasion. This was 
the view which was taken of section 30 of 
the Polios Act in fch»s Court ia the case of 
Enperorv . ahami Kandu (Criminal Refer- 
rence No. 32 of 1^17 unreported). That view 
saems to me io be the right view, and the 
only view which can be taken of ths section. 
In the third place, the Polico have no power 
whatever to prohibit association or assembly 
anywhere wifcbin the Municipal and Union 
area of PaUmau, assuming that they have 
a power to prohibit at all. Under the order 
as issued, a numbar of psoole could not meei 
together in a private bonas for a lawful 
purpose, and it has baeu held that you cannot 
reject that which on the face of it ic ultra 
vires and sapport the order on the ground 
that any Court can construe it so as 
not to infringe the liberty of the subjeok. 
In the last place, the order is bad in so 
far a9the Officiating Superintendent of Polios 
arrogates to himself a power hot oonferred 
by the Police Ail on him. The Act requires 
that the juigmsnt shall be exercised by 
the Magistrate of the District or of the 
Bub-divieion of a District. The order not 
only does not show that any jadgmenl has 
been exercised by the Magistrate of the 
district, but it shows that such judgment has 
been exercised by the Officiating Superintend¬ 
ent of Police. If the order is to be regarded 
as a bye-law then it is well established that 
tbe Courts of law w'll not give effect to it, 
unless it is satisfied tsat all the conditions 
precedent to tbe validity of the bye-law have 
been fulfilled. If tbe Legislature has given 
a power to the Superintendent of Police to 
legislate in ths manner, it has for the cafefcy 
of the public imposed as a conditisn prece¬ 
dent that tbe Magistrate soall be satisfied 
that there is necessity for this legislation. 
It is a power omditional upon' an evens 
and the exercise of the power will not be 
npbeld uoleis it is established that the 
condition hai bseu faJ£U«d. I hold that 
the order of the Offici|tfng Superintendent 
of Police cannot ba regiried as the la f withU. 
the meaning of the term as used ia section V4V 
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of the Indian Penal Coda. I hold furthsr 
that, if that basi regarded, we are bouad 
to deny it fop the reasons whiih I have al¬ 
ready given. 

I now come to the next branch of the 
argument, namely, whether there wai any 
execution of the law. Expiation means 
enforcing, carrying int> effsot. Nov it is 
well established that execution,to be lawful, 
mmt follow the procedure la d d >wn in the 
Act. The law in this oa«e is the order of 
the Officiating Sapariafceadent of Police 
prohibiting all assemblies, associations and 
proteisiona except under a Ponse. I will 
asmme that the order was a lawful one aad 
that it conld ba executed. I will assume 
that therewaia violation of that order by 
the persons who formed tte procession. Bat 
as9nming all these, how could the law, 
that is to tay, the orier of the Officiating 
Superintendent of Poiics be execute ip Tne 
learned Assistant Government Advocate 
contends that it coaid be executed only by 
ordering the procession to disperse. In my 
opinion, on an interpretation of sections 30, 
30a. and 3 the (contention is an impo’sible 
one. Section 30 A. which does notaooly to 
this case does give the Polite a right to 
stop a procession and to order it to disperse. 
Sestion 30 wiish does aoply to this ease 
gives no sash power to the Police, Section 
32 provides a psnalty for ODpo-iog or not 
obeying the orders that may be issued either 
* under seotion 30 or section 30A. In my 
opinion, toe orders uoiar aeitiou 30 could 
be executed only by proceeding against th 9 
persons opposing or not obeyiog such 
orders under sestion 32 of the Ast, whereas 
where sestion 30A applies the orders sould 
be exe«ut9d first by stopping the proiession 
and ordering it to diapers, aad eesoadly, 
by prooeediog agaiajt toe peraoos opposing 
or not obayiog su:h orders under sestioa 
32 of the Ail. It is not suggested toai 
the assembly was in itself an nolavfal 
assembly, in my opinion, the Polio j hid 
no power either under toe Criminal Pro* 
•edare Oode or under the Police Ac; to 
stop the procession or order it to disperje. 
It follows, therefore, that they were not 
executing the order of the Officiating 
Superintendent of Police in a lawful 
manner, 

The last point in connection with this 
argument is whether there was resistaoca 


on the part of the persons forming the pro¬ 
cession. Resistance, we were informed, is to 
withstand, or stand against, or make opposi¬ 
tion to, and it was argued that in so far 
as the persons forming the procession refased 
to disperse when they were ordered to 
disperse by the Police there was clear 
resistance on their part. Now it mass be 
remembered that the resistance mast be 
not to the law, but to the execution of the 
law; in other wordd, the prosecution must 
establish that the persons forming the 
prccaesion withstood cr stood sgainst or 
made opposition to the carrying into effect 
of the law, that is to say, the order issued 
by the Officiating District Superintendent of 
Polioe. Now, in the first place if there was no 
power in the Pol es to stop the procession 
or to order it to disperse, there was clearly 
a right in the accused persons to withstand 
or stand against or make opposition to the 
order of dispersal. In the next place, 
resistance means something more than 
defiance or disobedience. One does not, in 
my opinion, withstand or s<and against or 
make opposition to an execution by merely 
not submitting to the order. Resistance 
i9 something more than non-submission. 
It consists of an overt aft showing an 
intention to make opposition to the execution 
of the law. 

This undoubtedly has been the view of 
the Bombay High Oonrt. In the case of Queen • 
Emprets v, Altbhai . (4/ it was held 
that the mere refusal by the aconsed 
person to make over to a bailiff money 
alleged to be iu bis pocket is not a resistance 
to the takmg of that money within the 
meaning of seotion 183 of the Indian Penal 
Cede. In that case the bailiff made a demand 
for the money and the aocused replied 
that the bailiff was not legally entitled 
to take the money and that he would not 
give it to him It was held that there 
was nothi >g mire than a refusal to submit 
aui that there was no resistance within 
the meaning of sestion 183, Indian Penal 
Code. The same view was taken in the case 
of Quern-Empress v. Husnu (5). In this case 
the bailiff went to attach two tonga tops 
belonging to the judgment debtor. There¬ 
upon the accused said that the tonga tops 

U) Re.t. Un. Cr. Cua. 412. 
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were his and that he would not 1st the 
bailiff take them away unless he enterei 
them as his property. *t was heH that a 
mere verbal direction to the bailiff nob to 
remove the property could not be regarded 
as a resistance, I cannot distinguish these 
cases from the present case. The aciused 
persons in the present oa^e did nothing 
more than refaie to obey the order of dis¬ 
persal given by the Police When the Police 
laid their hands on the acsased persons and 
arrested them they did not in any way 
make any attempt to resist the arrest. 
They submitted to the arrest and in so 
doinp submitted to the execution of the law, 
however, illegal the execution might have 
been. I hold that there was no resistance 
on the part of the accused porsons to the 
alleged execution of ths alleged law. It 
follows therefore, that the oise does not fall 
within the second clause of section 14*1 of the 
Indian Penal Code. 

It was faintly argued by the learned 
Assistant Government Advocate that the iom» 
mon objeit of the procession might have 
been to commit an offense under sestion 
151 of the Indian Penal Code. It is suffi- 
sient to say that there is no evidence that 
the accosed persons were likely to oanse 
a disturbance of the poblic peace. Sush 
evidence is essential for an offence order 
section 151 of the Indian Penal Code. The 
argument wes not a serious ODe and I do 
not think it necessary to deal with it at greater 
length. 

I now turn to another aspect of the ca&e 
and it is this : whether a person can be 
indicted nnder the general law for an offence 
oommited under the Police Act P Now, 
in order to understand the point it is neces¬ 
sary to state that it is no offence under 
the general law for any persons cr class 

of persons to convene or collect an assembly 
in aoy road, street or thoroughfare or to 
form a procession in such road, street or 
thoroughfare. Under the general law it is 
not necessary to apply for a license in 
order to enable persons to convene or collect 
an assembly in a road, street or thorough¬ 
fare or to form a procession in such 
road, street or thoroughfare. Nor is it an 
offence nnder the general law not to apply 
for a license if cuoh persons are directed 
by au executive order to apply for such 
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license. The offence is created for the first 
time by the Police Act which imposes a 
penalty upon every person opposing or not 
obeying the orders iisued under section-iO, 

30A and 31 of the Police Act. It is a 
new offence, not an offence under the gene¬ 
ral law. It has been held in numerous 
cases that where a Statute creates a new 
offence which was not an offence at Com¬ 
mon Law and imposes a penalty in respect 
of such offence, a person committing such 
an offence can only be proceeded againBt 
nnder the Statute which creates the offence 
and cannot be indicted under the general 
law. The principle is stated with clearness 
and precision in Hawkins’ Pleas of 
the Crown, Book 11, Ob, 2o, section 4 
and is as follow Also where a 
Statute makes a new offenoe which was 
in no way prohibited by the Common 
Law, and appoints a peculiar manner 
of proceeding against the offender a9 by 
commitment, or action of debt, or informa 

tion, etc, without mentioning an indictment, 

it seems to be settled to this d*y that it 
would not maintain an indictment, because 
mentioning the oth?r methods of proceeding 
seems impliedly to exclude that- of indictment.” 
This passage was regarded in the case 
of Btg. v. Ball (6) as a full statement 
of the principle which should guide the 
Courts in regard to the decision of the 
cases. That was a case where the defend¬ 
ant was charged in the seventeen counts 
of the indictment with crimes which might 
be olassified into three divisions: first, be 
was charged with the wilful omission of 
the names of qualified persons from the 
electoral lists, faesondly, he was ebarged 
with the wilful insertion of the names of 
unqualified persons in the electoral lists, 
Thirdly, he was eharged with an attempt 
to prevent the coune of justise by taking 
steps to place false evidense before the 
Revising Barrister, who was in a certain 
eeDee a judicial Tribunal. He was also 
•harged with tampering with the lists of 
voters and also with tampering with the 
register itself. These charges were made 
against him as an Overseer of the Poor 
and the offences were alleged to have been 
committed by him in the course of the 

(6) (1891) 1 Q. B. 747j 00 L. J. M. 0. 124; 64 h. T 
394) 17 Cox 0. C. 278. 
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dnty which wan imposed npon him by the 
Parliamentary Registration Act of 1843. 
It U neoFBeary to point oat that the Par 
liamentary Registration Bob of 1843 provided 
a penalty for violation of the duties imposed 
upon him by that Ant. 

It was contended on his behalf that there 
was no remedy by indictment as the Act 
whish created the offence provided a penally 
for each offences. The Court gave effect 
to the argument advanced on behalf of the 
deferdant and quashed the indiotmenfc This 
ie the view which has been taken in 
numerous cases in England, See In • 
stituts of Potent Agents v. Lockteood (l), 
Saunders v. Holborn District Board of 
Works (7) and Olegg , Parkinson Sf Oo % v. 
Early Qas Company (8). I do not propose to 
discnss all these cases, bat the observations 
of the Lord Chancellor in the first men¬ 
tioned case are eo appropriate to the present 
proceedings that 1 think it desirable to set 
thrm ont, “T< n have hf re” said His Lordstip, 

For the first time, a new effeoce created, 
the offence cf practising as a Patent Agent 
without being on the reg'ster. Bat for the 
enactment creating tf at offence, the defender 
had done rothing of which anybody woold 
have a legal right too n raplaio either eivilly 
or Cfiminally. The Legislator?, having created 
that new cffecce, has prescribed the punish¬ 
ment for it, namely, a penalty of £ 20. Can 
it pcssibly under these circa rasances be 
rpen to br'ng the individual, not before 
the summary Court at small expense to 
determine the qoeition of bis l ab lily to a £ 20 
penalty, but to bring him before the Court 
of Session with its attendant expanse and 
to ask the Coart cf Session to make a 
declaration that he has been breaking the law 
in a manner which, the Legislature has said, 
mV jects him to a penalty aDd then, having 
proved Jhat he has rendered himself liable 
to a penalty, to ask the Court of Session to 
interdiot him with this result, that if he were 
to offend again he would not be subject to 
the sunmary proot dare and the £20 penalty, 
but won'd be liable to impr sonment for 
breach of the interdict ? My Lcrdp, it seems 
to me, I confers, eoaicely necessary to do 

l7) (1895) 1 Q. B. 04: 64 L. J. Q. B 101; 15 R. 26: 
71 L. T. 51ft: 43 W. R. 26; 69 J. P. 453. 

(8) (1896) 1 Q.'B. 692; 06 L.| J. Q. B. 339; 44 W. 
R, 606. 


more than state the contention to show that 
it is impossible that it can he supported. If 
that be the law, the nnrnbar of cases ranst 
have b a eu almost innnme-ahle in which each 
a proceeding would bar© been oomoetent, 
and yet it is absolutely unheard of. I 
will not dwell npon the grave inconveniences 
which wonld result from sanctioning a 
procedure of that description. The mode 
of procedure and the amonnt of penal¬ 
ty are often regarded by the Legislature as 
of the utmost importaros when they are 
creating new offences, and the law would, 

I bplieve, contrary to their intention, be most 
seriously and fi d if it we»e held that the 
parly committing a breach of that which for 
the first time is made an offence were to 
Bnbject himself by so do»Dg to proceedings 
of this description which might result in a 
committal to prison”. 

As I have said, the passage cited is most 
appropriate to the question which has been 
debated in this Court. Here also, for the 
first time, a new offeree has been created. 
Bat for the enactment creating that offence, 
the rfcoondent ha* dme nothing of which 
any body would have a legal right to com¬ 
plain either civilly or criminally. The 
Legi-lature having created that new offence 
has preacr bed the punishment for it, namely a 
penalty of Rs. 200. If. as the Lord Chancellor 
pointed out, the mode of procedure and 
the amount of penalty are often regarded 
by the Legislature as of the utmost im¬ 
portance when they are creating new 
offencer, can it be doubted for a single mo¬ 
ment that the proper procedure was to pro. 
oeed under the Act and not by an indict¬ 
ment under the general law ? In my opinion, 
the respondent could not be convicted under 
the Indian Penal Code for an offence com¬ 
mitted under the Police Act. 

I have thought it necsssary to deal with 
the case at some length for the reason that 
the issue raised by the Crown in this appeal 
gn (8 far beyond the actual facts of the oa*e 
and, indeed affects the liberty of the sub- 
jfet in relation to what he may lawfully do 
in a lawful manner. I most not be under¬ 
stood, however, as sanctioning any breaches 

of law and order. Where there are breaches 
of law and order, it is the duty of this 
Court to relentlessly apply the law, and 
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lcok neither lo the position nor the motive 
of tbe persons- scmmitting or enoouragiog 
breaches of law and order. Bat while this 
is so. it is equally our duty to assert from 
time to time and as often as it may be 
necessary that the subject has his rights 
as well es his duties, aod to aeserfc further 
that thil * Cotrtr, as tbe guardian of 
tbe • rights and the liberties of the 
subjest, will sternly repress any attempt on 
the part of the Executive Government to 
tamper with such rights and liberties ; and 
that an order, in the garb of an order for 
the maintenance of law ard order, w ill not 
be allowed to stand, if its objeit is not to 
maintain law and order but to make, to 
qnote tbe memorable words of Lord 
Halabury, “a very eerious inroad upon the 
liberty of tbe subject”. 

1 would dismiss this appeal. 

if, k. Appeal dismissed* 
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Sir John Bucknill, Kt. 

BAZARt HAJAM and another— 

Appellants 


versus 

EMPEROR- Respo* dent 

Thumb impression—Corroborative circumstances, 
absence of-Conviction based on comparison oj thumb 
impressions, legality of. 

It is most unsafe, without any corroborative oir- 
cumstances, to convict a person of a serious cn-ne 
soiely and entirely upon similarity of thumb marks 

or linger prints [p. col 2.J 

The practice of taking the linger print impression 

of an accused person in a Court of Law strongly 
condemned, [p. y6fc*, col. 2.] . 

First appeal against the j-idgment of the 
Officiating Sessions Judge, Shahabad, 
dated tbe 30th of September 1921. 


Mr P. P. Varma, for tbe Appellants. 

Mr. E Eandheoh<*r, A»e *tanl Government 
Advooate, lor tbe Rtepindent. 
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JUDGMENT. 

Buccnill, J.—This is an appeal by two 
persons named B*zari Hajam and Barhmdeo 
Kahar who were sonvisted by the OffioiatiDg 
Sessions Judge of Shahsbid on the 30:h 
of September of this year and eentensed 
respectively to tbreeyears* rigorous imprison* 
ment: tbe first accused for false impersonation 
nrder section 82 (c) of tbe Indian Register*- 
tion Act and the reoond accused under 
section £2 (d) of the same Aet. 

Tbe sircumetanoes under whiih these 
•onviotions were recorded are somewhat 
unusual ard both the Assessors thought that 
tbe evidence was not sufficient to justify the. 
accused being condemned. 

In tbe first plaae, it mnst be admitted, 
and is indeed admitted by tbe Offioiatiog 
Sessions Judge, that, with one exception, 
there was no material against either of 
the assumed. Tbe story upon whieh the 
prosesution was based was that a sertain 
deed purporting to have been exetuied by 
one Bam Pra«ad Pande at tbe Koilwar 
Sab-Registry Offise at tbe end of Marsh 
of th e year, was not, in fact, executed by 
that icdividual bat was exeoated by the 
first aesused who represented this Ram 
Prasad Pande and incidentally plated his 
thumb imrre sion upon the dosumeut. That 
is all. Now, when tbe atoused wae brought 
be'ore the Court—both in tbe Migielrate’s 
Court and in tbe Sessions Court, an 
altogether unmual practise, and one whish 
I cannot but tco Mtongly deprecate, was 
fo.lowed by (in seme way or other, I do not 
nr.deistai d bow) obtaining a thumb print of 
the accused ; and, then, after having done so, 
a gentleman from the Finger Print Criminal 
D partmeDfc was salted in eash Court, who 
thereupon, by means of his codes of finger 
prints, declared to the Magistrate and to 
tbe Officiating Sessions Judge that the 
thumb maiks on the deed and rn tbe 
paper which bad leen marked by tbe 
accused in Court were identical. This 
is tie c&ly piece of evidence of auy 
cogency whatever against tbe accused, i 
tbiik tb at, apart from the fact that I 
should be rather sorry without any other 
eoiToboi ative circumstances, to convict a 
person of a serious crime solely aod entirely 
upon similarity of thumb marks or 
fi’ger prints, tbe very fast of thd 
taking of a thumb impression from aq 
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accused penoo for the purpose of possible 
manufacture of the evidence by which he 
•onld be insriminated, is, in itself, sufficient 
to warrant one in setting aside the conviction 
upon the understanding and upon the 
assumption that such was not really a 
fair trial. 

I know of no law by whioh an aotused 
person san be either by words or by 
gestures or by exposing himself to sertain 
physical treatment, made to implicate himself 
in the erime with whisb he is - sbarged. 
When be is on trial sash an idea is highly 
repugnant to all thoughts of tie proper 
administration of justiee in this or in ary 
other British country. I think, therefore, 
that it is impossible that these convictions 
and sentences should be supported, that 
they must be set aside and the acinsed 
must be enlarged. 

Das, J,—I agree. J ooght to add that 
the balante of the evidense, in my opinion, 
is entirely in favour of the aprellauts. 
It is not denied that Run Prasad had, 
in fast, executed a sale-deed in favour 
•I his step-mother, Musammat Auaodja, and 
his wife, Afwinmmaf Etwaro Koer. It is of 
sonne suggested that the dosument was 
taken from him by nodne influence or by 
forse; it does not matter whisb, but the 
important fact is that the evesntion of the 
document by ham Prasad, is not denied. 

The sole question which the learned 
Sessions Judge bad to try was, did Ram 
Pra^ad him elf present the document for 
registration before the Registration autho- 
lity ; or, the appellant Baziri impers mated 
Ram Prasad before fcbe reg’*stration autho¬ 
rity, The prosecution case is based on 
two important fasts, first, that Ram Prasad 
was minor and that it is highly improb¬ 
able that any Registration authority would 
hare registered a document presented (as 
it must have been) by a minor ; aod, 
secondly, that Ram Pra«ad was s» ill at 
that time that it is bi*r-ly improbable 
that he could have preg en ‘ed tee dojument 
before the Registration authority. The 
learned Sessiors Judge oicoa^ef bo h the e 
points. On the £r t point, be same to 
the conclusion that the evidence on behalf 

P™ 00iafc, 'on was uosatisfac.ory and 
that it did not establish ihat Rim Ptasid 

10 fao *. a miner on the 29th of Marsh 
On the sesond point again, the 


•» , • 

learned - Sessions Judge bas recorded a 
finding that the pro*esution evidense is 
unconvincing. Therefore, it reems to me 
that it was dangerous to c.'nvict the 
appellants on the sole testimony of the 
finger print expert. 

Now the learned Sessions Judge considered 
the point whether the evidence of the 
finger print expert reseived any sorroboration. 
He conceded that the appsllants could not 
he sonvicUd without sush< sorroboration 
but be bss recorded a fiuding to the efles", 
that the evidence of the fmger print 
expert had reseived corroboration,.. Now 
the view of the learned Sessions Judge is 
,hN •* He says, fir-t of all, that the assured 
are residents of the village with whisb the 
executants of the dosument, that is to say, 
Ram Prasad and Ram Ohandra Pande' 
are conceded. The learned Sessions Judge 
thinks that this evidence sorroborste 
the testimony of the finger print experts 
Sesondly, the learned Sessions Judge waa 
impressed by the fact that the complainant 
mentioned the name of the accused very 
early in the proceedings. He also took that 
as another corroborating ciroumst&ioe. 

I wholly disagree with the view cf the 
learned Sessions Judge. This evidense in 
my opinion, does not at all corroborate 

the evidence of the finger print e X p €r t 

I agree with my learned brother that it 

was extremely dangerous to take the finger 

print lmprestion of an accused person in 

a Court of Law. I agree that the sonviotions 

a»e unsustainable and that the sonvistions 

an I sentences of the accused persons must 
be set aside. 

W ' 0t Al Appeal allowed. 
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SHEOPAL t>, E1IPMOR, 

A Court is not justified in refusing 'as "unfit 1 ' 
persons who are offered as sureties under section 110 

(be Criminal Procedure r ode, on mere hearsay 
evidence of general repute, espeoiallr where the 
Sureties} offered are men of means and have sufficient 
Influence to exercise control orer the persons 
required to furnish security. 

Applisation against Bn order of the Sea¬ 
girt, Judge, Fyzabad, dated the 22nd .March 
1922 pphrlding an order of the Magistrate, 
Fir^t Cla a e, Sultan pur, dated the 27th Febru¬ 
ary 1922, 

Mr Wamat JJllnh , for the AppPcants. 

The Goverrment Pleader, for the Crown, 

JUDGMENT.—A First Class Magistrate 
exereisirg jurisdiction, in a pub-d?vision of 
the District of Sul* an our issued a notice 
to the applicants under section 110 of the 
Code of Criminal Proiednre to show o^use 
why they should not be ordered to execute 
a bond with reliable sureties for their good 
bebeaviour for a period of one year. The 
applicants in pursuance to the notice above 
mentioned appeared before the Magistrate 
B *d after the necessary enquiry having been 
gone into, the Magistrate confirmed his initial 
order prepared under peotion 112 of tie Cede, 
Two persons, Patethri and Si*a Ram, 
appeared before the learned Magistrate to 
execute the neceeeaiy bond aa sureties for 
the applicants. It appeals that the Polite 
protested against the acreptarce (f Mieee 
perEons as sureties for the applicants 
Thereupon the learned Magistrate metitut.d 
aD elaborate eiquny recording evidence 
prodoeed by tbe Poli«e in fnrport of their 
mot.st and also evideroe tendered by the 
sureties, vindicating tbeir fitness to stardlu 
sureties. By bis order dated the 27th 
T?flhmarv 1922 the Magistrate accepted the 
obieetkn raised by tbe Polise and reje.led 
tbe snretiea as “unfit.” These appl.oant, 
aggrieved by tbe order just now menl.oned 
-ent in revision to the Court of tbeSess.ons 
Indoe ( f Fszabad. That Court reoorded the 

Ki. Un-Ib. b.., C.„, b.. 

giveD very good grounds indeed for refnsmg 

the snreliee. Rejected, . , 

The applisation before me is diresfed 

aoainst the last mentioned order. Tbe 

Magistrate's order of the 27th February 

1922 eels down tbe following teets for deter. 

minion the fitneis or other use of tie 

sureties as required by se.tion 122 of tbe 

Code of Criminal Procedure. (1; Their 


.1 
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pecuniary mean* to cover the amount: (2) 
g-od oharacter and ^3). ebil'ty to supervise. 
He finds that the tests Nos. 1 and 3 are 
established. But with regard to te6t No. 
2 he has on the evidence produced by the 
Police come to the conclusion that the sureties 
are u proved to be men of bad eharaoter. 
To my mind this finding of hi* dashes with 
his finding on point No. 3. If tbe snretiea 
are themselves m®n of "bad character it is 
difficult to conceive bow they would enperviie 
the behaviour of the applicants in check 
ing them from indulging in the practices 
of a r / ‘b v ei , 1 a honre breaker or a f bi»f. 

Apart from th»t the natnre of the evidence 
produced by Me Police in u*»ro*t of the 
allegation that the sureties themselves ve 
men of bad aharacter is admittedly hearsay 
ard the sureties not heirg accused persons 
under section 110 of the Code of Criminal 
Procedure hearsay evidence of general 
repute was clearly not admissible as against 
them. Besides, the evidence which the 
sureties produced is to my mind convincing 
enough to establish their fitness to stand as 
sureties in this case, more so, when we take 
into consideration the finding of the Magis¬ 
trate himself that these persors are men of 
means and have sufficient icfloerce to 
exercise control over tbe behaviour of the 
applicant*. 

I, therefore, set aside the order of the 
Magistrate dated tbe 27th February 1922,. 
accept the Furetie* offered as fit and direct 
that the Court ehruld accept the bonds 
executed by them a* required hy Schedule 
V.Forra II, of the Cede of Criminal Procedure 
and as eoon as these hoods are properly 
executed the applicant*, who are in jail, shall 
be released. 


W. 0. A. 


Application accepted. 
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—Pl ilNTIFF—APPELLANT 
vertut 

EAST INDIAN RAILWAY Co.— 

Df PEMjiANT —R<SPO «DE *T. 

Railway Company—Delivery of goods — Consignee, 
inspection by—’Damage to goods —Delivery Register, 
mote in — Register, signing of, if constitutes “clear 
receipt”—Unconditional offer to pay damages — Liabil . 
. ity, acknowledgment of. 

A consignee of gooch by Railway has no right to 
demand that the' goods shall be opened and inspected 
on the Railway premises before he can be called 
upon to take delivery, [p 963, col. *2.] 

Jwala Pershad §* Co. v G, I P Railway Co , 21 Ind. 
Oa B . 4 8 : I1 A. L ». 77 >, relied on. 

There is no provision of law, nor any statutory 
. rule which obliges a Kailway Company to make, or 
allow to be made, in its Delivery Register any note 
alleging that goods are iu a damaged condition, and 
the refusal by a Railway Company to make such an 
entry in their books is no justification for refusing to 
take delivery, [p ool. I ] 

Koka Mai v G. 1. P Railway, 21 Iud. Cas. 428; 11 
A L. J.- 77*71., relied on 

Where a consignee of goods by Railway signs the 
.Delivery Register of the Company, such signature 
does not constitute a “clear receipt” so as to bar 
a suit against the Company for damages, [p 964, 
Col. 1.] 

East Indian Railway Co. v Sispal Lai, 12 Ind. Cas. 

. 696; *9 C. 31l| 14 0. L. J, 472; 16 C. W. N. 329, relied 
on 

where goods travel over the systems of several 
Railways, compensation for damages is only recover¬ 
able from that Railway on which damage is proved 
to have been caused [p 9 *4, col 2; p col .] 

G ■ I . P. Railway Co v S'nam Manohar, 4 lud • as. 
803; 34 A. 422; w A. •- J‘ 4 ti, relied on 

An unconditional offer by a Railway Company to 
compensate a consignor of goods for damage caused, 

. amounts to an acknowledgment of liability on the 
part of the Company for such damage, [p. 965, cols. 1 
&2.] 

First appeal from the decision of the 
Subordinate Judge, Mirzrpu-. 

JUDGMENT. 

LindjaT, J.—The sait wh'ch bas given 
rise to this appeal was brought against the 
Ea*t Indian Railway Company by the Sri 
Gangaji Cotton Mills Crmoany, Limited, 
carrying on business at Mozapur aad the 
claim waa for Rs. 23,9.0 8 6 plus interest at 
Rs* 6 oer sent, per anenm, making a total of 

.Ra. 25>36.b6 6. 
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The sait has been dismissed in toto by 
the Subordinate Judge and the plaintiff 
Company appeals. 

The facts of the ease are that in May, 
1918, a consignment of 108 bales of cotton 
was booked, at Jaipur, on the Bombay 
Baroda and Central India Railway, for 
delivery to the plaintiff Company at Mirzapnr, 
A portion of this sonsignment consisting 
cf 54i bale?, was delivered to the plaia'tiff 
Company at Mirz&par, on the 22ad May 

19 is.. : 

Oa that da-e, it appears, the pU’ia^iffj 
handed over to the Eait Indian Railway toe 
Railway Rsceipt fqr the entire concernment of 
10 bale’, and paid the fall freight das, 
amounting to Rs. 4 87-1-0. 

The rest of the sonsignment, 54 bales, was 
delayed in transit and did not arrive at 
Mizipur til th9 2nd of Jaly, 1918, oa 
which data notice of arrival was givea to 
the plaintiffs. The litter, after some in- 
spaction of the goods on the Rail way premia os, 
obj acted to take delivery on the ground that 
the bal s were damaged, and on the 3rd 
Jaly they sent a Latter (Exhibit Q). They 
asked the Goods Clark to keep the goads at 
the Railway goodc-shed pending inspection 
by a Railway Offiier. A telegram to the 
sinio effect waa sent to the District Traffic 
Maaiger at OawDpore on the same data and 
this was c mfirmad by Utter (Exhibits 10 and 
22 respectively J. 

In this Inter they informed the District 
Tr*ffii Mtnager that from out vard appear* 
ance it seemed that the bales had been 
ne (looted and exposed to rain and that each 
bib bai baen more or less damaged. Plaint¬ 
iff-4 «*id they wanted iospaciion before taking 
delivery. 

1 

Toe Railway Company agreed to have an 
in«peiti)D made and toie wac carried out on 
the 21it July, by a Traffii Inspector, Mr. 
Robinson. It is not denied that Rjbinson, 
a ,f er lmpeotion, offered the plaintiffs R*, 

10 par bile by way of compensation, an 
offer which the plaintiffs rejeoted as in- 
adiquate [see their letter to the District 
Traffii Manager, dated 30;h Jaly, 

(Exnibifc 11)]. 

The plaintiffs pressed their claim for 
•ompeniatiou at a higher rate and the Rail¬ 
way i o tipany then deputed an Ae&ias tt fls 
Traffic Maingor, Mr. Dyer, who examined 
tba goads ou the Oth; August 1918 and 
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made an offer o! comperiiation. at the 
rate of Rs. 20 per bale. This seeond offer 
the plaintiffs also refused by their letter of 
the 9bh August (Exhibit 4). The plaintiffs 
in that letter eaid they were willing to 
aciept Rs. 30 p?r bale and would take 
delivery if damages were paid at that rate. 
The Railway Company then arranged with 
the Upitor India Chamber of Commerce for 
inspection by an expert, Mr. Vernon, the 
Superintendent of the Elgin Mills at Gawn- 
pore. He proceeded to Mirz&pnr and examined 
the goods on the morning of the 1 8th August. 
Nj representative' of the plaintiffs was 
present at this inspection though notice had 
reached the plaintiffs on. the evening of the 
17th August. 

Vernon, who ha9 Beao examined as a 
witness in the ease, reported that the damage 
was insigoifisant, that 43 out of tbs 54 bales 
wtro in good sondition and that 6 bal a 
were slightly damaged. He estimated the 
damage at 10 lbs of cotton par damaged 
bale and recommended sompensation on this 
soale. 

There is no evidence cn the resord to show 
that this report was aotually communicated 
to the plaintiffs, though it was stated in para* 
graph 34 of the defendant’s written statement 
that an offer in accordance with Vernon’s 
report wa9 made to the plaintiffs on the 7th 
September whioh was refused. Abe matter 
is not of much importance, for as the 
plaintiffs had already refused compensation 
at R 9 . 20 per bale, it can hardly be imagined 
that they would have been willing to accept 
the mocb lower rate of damages which Vernon 
had assessed. 

The next thing we fiad is that on the 
9th September 1918, the plaintiffs sent in 
a claim to the Agent of tbe Railway in a 
letter (Exhibit 14). They demanded the 
cost of the 54 bales at the rate of Rs. 80 a 
maund, a total of Rs. 20,837. To this 
was added a claim for Rj. 2,925 for dimages 
caused by the delay in delivery which has 
led to the closing down of the plaintiffs’ 
Mills on account of shortage of oottoD. This 
claim, it may be obseivad, was the re-itera¬ 
tion of a olaim put forward on the 28th 
Jane i 918 and related to the delay which 
had taken place in the carriage of the goods 
prior to the 2nd of Jaly l9lo. The third 
item of the claim made on the 9th Septem¬ 
ber 1918 was for Rs, 218-8-6, this being 


; M i - .* 

• ^ • t ’ * 1 A- . f m c 

one-half the freight of the whole consign¬ 
ment. The plaintiffs bad pail/the*.whole 
sum due for freight on the 22nd May. 

It is evident from the language of this 
letter of the 9th September that the plaintiffi 
had made up. .their .minds to ilaim'com¬ 
pensation on a scale they had not hitherto 
contemplated ; in fact they were advancing 
a claim for the total loss of the goods. 
We find them stating that the goods had 
been seriously neglected, that ‘ they had 
bsea lying iu the open rain water pouring 
upon them freely for months and weeks 
together ”. The plaintiffs further stated that 
after 1 minute examination of the staff ” 
they had arrived at the concluuon that the 
quality of the cotton had b come serious]jr 
deteriorated. 

It do99 not appear when this" minute 
observation ” was ‘ nude and it seems 
rather to be the fiat that no snob examine* 
tion was ever made by the plaintiffs. 

The Agent of the Railway acknowledged 
receipt cf this claim and promised inquiry 
and, thereafter, a good deal of correspondence 
passed between the parlies without any settle¬ 
ment being arrived at. 

On |be 9th November 1918 the Railway 
Company served a notice on the plaiatiffs to 
say that if the goods were not removed by 
a date mentioned in the notice, they would 
be sold at the plaintiffs’rick. The plaintiffs 
refused to comply with this notice, arid 
eventually the Railway 6old the goods at 
the rate of Rs. 117 per bale. At the bear¬ 
ing of the appeal we were told by the 
Counsel for the Radway Company that this 
sale took place in March 1919, and this, rio 
doubt, is correct. 

The correspondence between the parties 
dosed with a letter from the Agent to ths 
Railway to the plaintiffs dated the 28th 
April 1919. Tre Railway Company 
refused to consent to farther arbitration 
and offered payment to the plaintiffs of ths 
eale prco9eds of the goods lees any amount; 
due to the Railway, , J 

The plaintiffs filed their soit on the 
18th June 1919 ; and this, as has been ; 

said, has baen dismissed by the Court 

below. • 

§ 

In substance the findings of the Subordinate 
Judge are that the plaintiffs had no right 
to recover and that the Railway Com¬ 
pany was justified iu selling the goods, Thq 
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Court held that the plaintiffs were in default, entitled to treat the 54 bales of cotton as 
that they had wrongfully refused delivery unelaimed goods. 

and that- it had exeroised its statatory • The argument urged for the plaintiffs, in 
right to sell the goods in aecordanie with substance, is that it was not so entitled. It 

^ is contended that in the first instance the 

The Subordinate Judge was also of opinion Railway Company wrongfully put obstructions 
that the plaintiffs had no right to eompensate in the way of the plaintiffs' taking delivery, 
for damage to the goods as the plaintiffs had and it is farther argued that because the 
failed to prove that any damage took plate plaintiffs had put in a tlaim for damages, 
on the defendant Company's line and had the Company had no right to sell pending a 
omitted to sue the B. B. and 0. I. Railway settlement of the claim. In my opinion 
Company to whith the goods had been made neither of these arguments can be aosepted. 
over by the sonsignor. To take first the plea that the Railway Com* 

He also hell that the item of Rs. 2,925 pany obstruated taking of delivery. 

•Uimed by the plaintiffs on assount of What is the case of the plaintiff Company 
damages resulting from the olosiog of their on this point? 

mills by reason of the delay io the tarriage It is set out in paragraphs 7 and 8 of the 
of the seiond instalment of the goals, soald plaint where it is alleged that the plaintiffs 

not be awarded, as this was a falsa el aim on sent their men to the Railway Station and 

the part of the plaintiffs. discovered that the bales were wet and 

It may be objerved here that this portion damaged, and that thereupon the plaintiff 
of the slaim is no longer pressed nor indeed Company “refneed to take delivery without 
•ould it be, for the Railway Company, defend- an inspection and a note as to the condition 
ant, was able to establish sonolusively in of the goods by the defendant Company’s 
the Court below that if the plaintiffs’ mills servants at the Mirzapnr Station whieh they 

were elosed do wd, the reason was that there refused to do.” If this means that the 

was a shortage of coal and not beianse inspection referred to was inspestion by the 

of any delay in the transit of the bales of plaintiffs themselves, then the allegation is 

•otton, not true, for it is clear on all hands that the 

To oome now to the appeal, it is oom- plaintiffs had ample opportunity to inspect 
plained that the Court below did not rightly the goods and did, as a matter of faet, iuspeet 
appreciate the natare of plaintiffs' elaim them. On the other hand, if it means that 
which, it is said, was in reality a slaim based the inspection was to be inspection by the 

upon the wrongful conversion of the Railway Company, then the answer to the 

plaintiffs’ goods by the defendant Railway plaintiff’s case is that they had no right to 
Company, insist upon an examination of the goods by 

Speaking for myself, l do not see that the defendant Railway. There seems to have 
the Judge of the Court below was under any been some argument in the Court below 
misapprehension regarding the natare of the aboat the right to what is sailed “open 
«ase whioh the plaintiffs set up, though cm- inspection” acd the Subordinate Judge seems 
sidering the manner in whioh the cam was to have thought that the plaintiffs were 
sat out in the plaint, he might, with some insisting npon some sash right though that is 
excuse, have been led into doubt. denied in the third paragraph of the memo- 

random of appeal. 

He has, however, in my opinion, dealt with It has been definitely settled in this Court 
the ease on the right lines a9 a whole and has that a consignee has no right to demand that 

definitely found that the Railway Company the goods shall be opened and inspeoted on the 

was justified in selling the plaintiffs’ goods Railway premises before he can be called 
in exercise of the power sonferred by sestion upon to take delivery. Jwala Per shad & Oo v 
56 of the Indian Railways Ast (IX of Q. 1 P Railuny Oo. (1). 

1830) whioh authorizes a Railway Adminis* Bat it is argued (see the plea in the I2ih 
tration, in certain siroumstances and on paragraph of the memorandum of ap'-ual) 
lertain conditions, to sail unclaimed goods. that the plaintiffs had a right to have a note 
In this sounestioD the whole question is 

whether the Railway was jn the oirouqjstaoies (1) 21 iuU, Cue. 448; li A. L. J. 772, 
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made in the Railway Company's Delivery 
Register recording that the goods were in a 
damaged condition and that if the Company's 
servants refusei to make such an entry or 
allow such an entry to be made, there was 
an obstruction amounting to wrongful refusal 
to deliver. Much stres* hae been laid upon 
the fast that the plaintiff* had handed over 
the Railway receipt to the defendant Com¬ 
pany before the second lot of biles arrived and 
it is said that if the plaintiffs had sigaed the 
Delivery Register without recording that the 
goods were damaged, they would have boen 
precluded thereafter from claiming damages 
on the ground that they had given a clear 
reieipt. This argument does not appeal to me. 
In the 6rst place, l have not been shown any 
provision of law or any statutory rule which 
obliges a Railway Company to make or io 
allow to be made io its Delivery Register any 
note alleging that goods are io a damaged 
condition. In the next plase, it has bean 
‘definitely decided by a Bench of this Court 
that the plaintiff oannot refase to take 
delivery beeause the Railway Company 
refuses to make an eotry in their book*. 

' There the plaintiffs' ease wai that there was 
a shortage in the weight of the goods. The 
Bench held that the plaintiff could not 
insiet npon an entry. If he had any 

‘complaint, he was entitled to make his 
representation to the Company in any ether 
way. Koha Mai v, Q . /. Railway (2), and, 

' lastly, it is not correct to say that the 
plaintiffs would have been barred from a suit 
if they had signed the Delivery Register so a* 
to constitute what is called a clear receipt,” 
East Indian Bailicay Oo . v. Sispal Lil (3), 

I am satisfied, t terefore, that the plai itiffi 
cannot maintain that anything done by tue 
defendant Railway’s servants nn the 2 id 
• July 19lS amouut6d to a wrongfal refa*al 
to deliver the goods. 

As for anything which happened after that 
date, I can find no evidence of wrongful 
retention of the goods by the def ndant 
Railway. It is true they kept the gndniu 
their custody but that was at the plaintiffs' 
own request The Railway Company in 
order to satisfy the plaintiffs consented to 
1 have the goods inspected by their own 

(2) 21 Iud. Cas, 428; 11 A. L. J. 775«. 

(3) 12 Ind. CaB. 696; 89 C. 311; H C. h J. 472; 16 
Q, W. N. 32& 


officers and by Mr. Vernon bit the plaintiffs 
cannot be beard to say that this was, in any 
way, a wrongfal act on the pari- of the 
Railway Company. After the-inspections 
had been mads and compensation had been 
offered to the plaintiffs, it was their duty to 
remove their goods and no hindrance to re* 
moval was placed in their way. 

The argument put forward on behalf of 
the plaintiffs seemi to imply that they had 
a right to oall upon the Railway Comoaoy to 
ware out their goods until snob time as the 
Company was prepared to offer them damages 
whici they would accept. Taere is, in my 
opioion, no warrant for such a proposition, 
and it may be added that even if there were, 
the plaintiffs abandoned the portion com¬ 
pletely when they wrote to the 4gent, on the 
9ih September 19i8 claiming not damages 
but the full price of the goods. 

1 hold, therefore, that the eui*i for damages 
for wrongful eonver*ion fai's and that the 
decision of the Court b*-liw on this point is 
corresfc, The only question which remains 
to be considered is whether the plamtiffs 
should be awarded any conpea**ti>i for 
damage to the goods. 

That the goods *e*e damaged, toere is no 
reason to d mbt. Oithe ot •*>' hanl. it is 
clear that the damage wa* incoa-i liable and 
that the claim put forward b? tie plaiotdfi 
is grossly exaggerated. Tois is apoarent 
from the fact that they were wil ing toaciepl 
compensation at the rate of R*. 30 per 
bale. 

In dealing with this matter it h»9 to be 
borne in mird that the goo is were carried 
over the systems of several Railwiys. They 
were ma ie over a 1 Jaion** 1 1 the B. 8. & ). I« 
Railway and they travelled first over the line 
under tne Railway's co<fer<l, than over the 
lines of the Bengal North-Waltern Railway 
and of the Oudh and Ronilkund Railway 
btf ore they came upon the line of the defend¬ 
ant Company at Mogal Sara 1 which is only a 
short distance from M rupar. 

Tne B. B. & 0. I Rtiiway Co aoany with 
which the goods were bo kel m no party to 
the snit nor has any other oi the above- 
named administrations be*o implea led as the 
defendant. Tbe sole defendant is the E\eb 
Indian Railway Company. 

In these circumstances the plaintiffs could 
ody recover damages from the Ea*4 Indian 

Railway Company by proving that tha 
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possible to say whether the offers « 

“without prejudice” nor have we been refer* 
any documentary. evidense on the 


damage was sensed cn, its system. This is 
sfear !r«m the p^pyisions ot section 80 of the 
Indian Railways Ast (t£ of 1890) and the 

law has been so interpreted in the ease of 

Q : 1; P. Railway 06. v. Shan ifauoW\(4). 

The plaintiffs have not prodaoed a\iy 
direst evidense to show that the defendant 
Halfway ‘Company is responsible for the 
damage to their goods, 

l*he on ? y evidense wh.ish has any bearing 
cn fchi 3 question ie the statement of Krishna 
Gopal Da?, a witness c^llsd for the defendant, 
Hs is a olerk on tha 0. & R. Railway end 
deposes that the 54 bales were reseivei at 
Banares Cantonment Station, on the 2Gih 
Jane 1918 frvn the Bengal North WWern 
Railway (a nnter gauge line) and wore 
tra tehio 'ed *he same day into a waggon on 
the broid- auge *y*t*m of the 0 & R. 
R il ?ay for 1 ■upa'c'i ti M izv «ar via Jl g»1 
Sarai. He d6p}.sea that the b»les were 
in good condition at the time of tranship¬ 
ment ani that they were plased in a eealad 
waggon. 

If chi-* ntatement b> true, then all that «an 
be said i« thar<»ny damage wh oa was c ms9d 
to the goods mast have been caused betweea 
the 26th .lane and the 2nd July, 1918, either 
on the O.&R. Rail «ay system or on the sy*fem 
of the oef meant Company. That evidense 
would no*< snffic to fasten liabil ty opm the 
East Indian Railway Company. Apirt from 
this, there remaios only the faet that the 
defendant Comoany did, on three oooadooo 
sabsfqieat to the 2nd July 1 »1S offer ojm- 
pmsatnn f otie plaintiffs. I have 9ta k .Q l ab ive 
that Rs. .0 per bale was offered by Robins >o, 
oae of the defendant Company’s insp3c:ore. 
Later oo, another empl >ye3 of the def mlant 
Railway, Mr. Dyer, offered Rs. 20 per bile, 

- and, lastly, t> ere was the v*rv ujci r'daced 
offer maiesf er the inspection by Mr. Vernon 
on the 18r.h August. 

The qaes i »n is whether the^e o^ers so l- 
stitute an acknowledgment of liability oa the 
part of the Railway Company whish woald 
justify an award of damages. 

In paragraph 9 of the written statement 
the plea of the defendant Company is that 
these offers mere made in order to lead to a 
settlement out of Coart, but Deitber Robinson 
nor Dyer has been examined; so it is not 
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red to muj -«. f - — r ."n -' ' 

point. I have considered this point sare* 

fully and am disposed to hold that 

the Railway Company has 

liability. , _ ... . 

A§ to the amount of damages I think a 

fair snm is at the -rate of Rs.. 20, pe£ t b^l# 

offered by Dyer It ia true thaV the expert 

evidence of Mr. Vernon would, if. accepted, 

show that this offer, was in exoew of. wh*t 

was really slaimable. But Vernon’s inspes? 

Hod was not made till the 18th August, more 

than six weeks after the goods had ( 
at Mirzaour—a faot which mnst. ba. take**, 
into acoouot when eslimatin 7 the valae of his 

report , , . 

I would, therefore, allow the plaintiffs f 

damages to the extent of Rs. 1,08Q, The. 

plaintiffs are not entitled to return of the 
freight, for the goods were sanded to their 
deB ination. Tney are entitled to the e^le-; 
proceeds of the goods at the rate of II7r 
per bale. 

Thera should, therefore, be judgment for 
R*. 7,598 in all bat the plaintiffs haying 
ba*m in the wrong throughout, must be mad* 
to pay the defendant Company’s ooata in bott*, 

Courts. # 

Allowing the appeal in part, I would 

subs itate for the deiree of the Court below 

a decree for Rs. 7,398 and direst that the 

plaintiffs do pay the. 3 )sts of the defendant 

Company io both Courts. 

Kanhaiya Lal, J.—I agree in the,, order 

• • 

proposed. .. 

Br the Ooort. —The appeal is allowed. 
A desree for R*. 7,398 will b 3 prepared, in 
favour of the plaintiff Company. The plaiutiff 
Company will pay the Costs of the Bast 
Lodian Railway Company in both Courts, 
w. c. a. 

Appeal allowed. 


(4) 14 Ind. CflS. 808; 34 A. 422; 9 A. L. J. 492. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Sicowd Cjtil Afpial No. 61 op 1922, 

July 14 1922. 

Preitnt\~ Mr, Simpson, A. J. C. 
SAHEB BaKHSH SINGH ahd ahothir— 

PUINTIFPS—ApPILIARTI 

* 

versus 

THAKUR DIN SINGH and anothir— 

• . Defindants—Respondints. 

Pre-emption—Perpetual under-proprietary lease- 
pent reserved exceeding Government revenue—Nature 
oj transaction—Lease or sale. 


Where a grantor reserves no right of re-entry, 
whether the document it deBOribed as a lease or a 
sale,- the test applied to determine its real 
nature is whether any rent was reserved to the 
grantor over and above the Government revenue, 
ifhioh he himself had to pay on the land. This 
applies only to deeds exeoated by the superior 
proprietor whereby an under-proprietary right is 
crested in the grantee, [p. 968. col. 1.] 

• A transaction, therefore, oalled a pattah istimrari 
matahti , that is, a perpetual under-proprietary lease, 
which reserves an annual rent, a portion of which 
itf "payable by the lessee as Government revenue 
and the remainder to the lessor, is a lease not giving 
rise to a right of pre-emption. 


” Appeal from a deoree of the Subordinate 
Judge, SultftDpur, dated the 30th November 
1921, setting aside a deoree of the Munsif, 
Mueafirkhana, dated the 5th July 1921. 

Sir. K. P. Miira , for the Appellant*. 

Mr, Haider Husain, for the Respondents. 


JUDGMENT.—This is a sscond appeal 
arising out of a suit for pre-emption. The sole 
point for decision is whether the transaction 
is a sale such as to give rise to a right 
of pre emption. 

A sale is defined in section 51 of the 
Transfer of Property Act as “a transfer 
of ownership iu exchange for a price paid 
or promised, or parfr paid and part' promised." 
A lease is defined in the Transfer of 
Property Act (section 105), as “ a transfer 
of a right to enjoy suoh property, made 
for a, certain time, exprm or implied, or 
in perpetuity, iu consideration of a price 
paid or, promised, or of money, a share of 
crops, service or any other thing of value, 
to be rendered periodically or on specified 
occasions to the transferor by the transferee, 
who accepts the transfer on suoh terms. 
The transferer is called the lessor, the 
transferee is called the lessee, the price 
is called the premium, and the nnney, 


share, service or other thing to be so 
rendered is called the rent.” 

Now in the present transaction the defend* 
ant No. 2 executed a deed in favour of 
defendant No. 1. She called it a pattah 
istimrari matahti , that ie, a perpetual under* 
proprietary lease. The property leased 
is a fractional share of a 1 anna 
4 pies in a aertain mahal. There ia a 
natarana of Rs. 1,000. The annual rent 
reserved is Rs. gfl-6-0, out of which the 
lessee was to pay Re. 66-6-0, being the 
Government revenue. The remaining Rs. 20 
she was to pay to her lessor. Except this 
rent the lessor reserved nothing. There is 
no right of enhancement of rent or ejectment 
of the lessee or of re-entry in case the 
rent is not paid, The position of the lessee 
for practical purposes will be that of an 
under proprietor. On these facts the Court 
of Trial, the learned Mansif, decided that 
a right of pre-emption arises in favour of 
the plaintiff. 

On first appeal the learned Subordinate 
Judge reversed this deoision. 

The plaintiff comes here on eeoond 
appeal. 

There can be no question at all that the 
transaction is a lease as defined in the 
Transfer of Property Act, but this does not, 
as might be supposed, amount to a deoision 
that it is not a sale. If the definition of 
a lease is sonsidered with oare it will be 
seen that it is possible for one transaction 
to be both a sale and a lease. 

The first distinction bstween a sale and 
a lease is that in a sale ownership passes 
while in a lease it does not pas*; but this 
distinction fails ns where a superior proprie* 
tor carvei out of bis title an under proprietary 
right and transfers that for a price paid., 
It has been held that an under-proprietor 
may be a sharer under seotion 9 of the 
Oodh Laws Act in such a way that a sale 
by him of his under-proprietary right will 
give rue to pre emption. It has further 
been held that when a holder of a superior 

right carves out an under proprietary right 

and sells it,^ this also amoonts to a sale 
and flives rise to a right of pre-emption. 
Yet such a transaction certainly falls under 

the definition of a lj&se, for it is a transfer 

of a right to enjoy the property. 

Another distinction between a sale and 
a lease is that in a sale the transfer is 
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an exchange for a prise; bat tbis distinction 
also fails ns became a lease may also be 
in consideration of prioe. A perpetaal lease, 
snsh as the present one, is very difficult 
to dietingnisb from the sale of an under* 
proprietary right. At this point I take 
np the.decided oases:— 

Bam Faqir v. 8heo Rat ar% (I),- This 
is an- important^decision in which it was 
laid down by a Bench of this Court tbat : 
a superior proprietor can carve oat and 
sell an under*proprietary right and tbat 
each a transaction will give rise to pre 
emptioD. I distinguish that case * from 
the case before me on two grounds., First, 
tbat in tbat case the deed was not described 
as a leaie but as a bii birt that is a sale 
of under*proprietary right. No doubt the 
Court will look to the substanje of the 
transaction and will not construe a document 
wbioh is plainly a sale to be anything else. 
Bat at the same' time in ooDetraing 
the document tbe Court will not overlook 
the terms which tbe parties themselves 
used, in describing the deed. Sacondly, 
tbat was a case in wbioh trarsferor 
reserved to himself a rent equivalent fo 
tbe. Government revenue only. Stress is 
not laid on tbat point in tbe judgment, 
bnt stress bas been laid on the same point 
ip subsequent decisions; 

Ram Autar v. Drigpal (2). Thu was' 
not a osss of preemption bat the point 
bad to be decided whether the document 
waa a sale of under-proprietary right or 
a leas*. In Ibisoase there was no reservation 
of rent and it wa9 meptionei that, tbe 
lessee waa to pay the Government revenue. 
The document wa9 held to be a sale deed. 

Data Ram Tateari v. Deohali Tmeari (3). 
This ic a difficult case. There wars two 
documents which ware culled p^tia bivi 
shankalap. There was a nasrana o t - premium 
paid and there was an annual rent reserved. 
The Bench which decided tbe case said:— 

“There is nothing to show the amount 
of revenne payable in respect of tbe plots 
in dispute.” The Court, therefore, was 
not aware whether the rent was exactly 
equivalent to the revenue or whether ib 
exceeded the revenue. The decision appears 

(1) 8 0. C. 121. 

(2) 8 Ind. Caa. 725; 14 0. C. 41. 

(3) 25 Ind. Can, 855; 17 0. C, 299; l 0. L. J, 453, 
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to have proceeded on two grounds, drat, 
that an annual rent was reserved whether it 
was or was not in excess of the Government 
revenue, and secondly, tbat tbe transaction 
was rather in the nature of a gift than 
a sale. That decision, however, bat been 
construed as a deoision that the transaction 
was a lease proceeding on the ground 
that an annual rent was reserved; 

It was so construed in Bam Suchit v.:Sheo 
Settah Singh (4). In tbat ease the 
transaction wac described as ehankalaptmma 
and tbe rent reserved wac said to be on 
account of tbe Government* revenue, and 
the deoision proceeded on a findings that 
no rent over and above the Government 
revenue was reserved. Similarly in Zulfan 
Khan v. Sant Bakheh Singh* (5) it waa 
said with regard to Data Bam Tewari ▼. 
Deohali Tewari (3) : * “The true gronnd of 
distinction "in that case ib not .that the 
deed was granted to a Brahman from 
religious motives—tbe motive of. the grant 
has nothing to do with the nature of a 
transaction—but tbat the rent reserved waa 
a roil rent, reserved, ac tbe learned Judges 
say, ostensibly to provide the holder with 
a means of subsistence— vide page 30 j* of 
the report. (Toe word not* in this seutenoa 
appears to be either ami-sprint or a clerical 
error).” As I have said, the construction 
of that document is not so clear to me 
as it was to tbe Judges wbo have commented 
on it. It is quite true that the motives of 
tbe grant will not determine tbe nature 
of the transaction. Bat if the grant is 
a gift and not a sale, it will not give rise 
to pre-emption. I do not hut the- game 
construction on the sentence * relating to 
the rent reserved. ( I agree that the 
word ‘not* is a mistake. I have vended 
this from the origioal record). The sentence 
is as follows: — 

“The tenure was granted by way of birt 
in lien of a premium paid and an annual 
rent reserved ostensibly to provide the 
bolder with a means of subsidence.” The 
last clause qualifies the word ’ birt 11 or 
the word “tenure,” not the word Vent”. It 
was the holder who was to pay the rent. 

The reot eonld not provide him with 

* • / 

(4) 60 In<L Cac, 029} 23 0. 0. 60. . . 

(5) 65 Ind, Cas, 97} 24 0. 0, 310. , 


* Page of 17 0, 0.—[fid.]. 
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rubriatecce. Ifc was the grant .itself, the 
land,' wfc-ieh was to ba a means of subsist ease 
for him; 

Bat leaving this case.oat of aosbnnt, there 
is sufficient authority to support the proposi- 
tion laid down in Zulfan Khan v. ffaftf Bahhth 
Singh (5)i "where the grantor reserves no 
right of re-entry, whetter the dosumeDtia 
desci ibed as a lease or a sale, the test applied 
to determine its real nature has been whether 
any. rent was reserved to the grantor over 
and-above tie Government revenue,-whish 
he himself bad to pay on the land. This 
applies only to deeds exeonted by the 
superior proprietor whereby an order- 
proprietary right ie sreatid in the grantee." 
Applying that test the present transaction 
raoEt be regarded as a leafe not gitiog 
rise to a right of pre-emptior, The decree 
of the lower Court is right.. , 

The appeal is dismissed with, costs. 

Appeal dimmed. 

W. C. A. 


MADRAS HIGH COURT. 

f rcond Civil Appeal No, i 010 cr 1920. 

February 1, 1922. 

Present Mr. Jastiee Uoaits Trotter and 

. Mr. Jnetiee Rtmesam. 

C. D. SARANGAPANY aYENGAR and 

ANOTHER—PLAINTIFFS— ApPILLANTS 

venus 

SADAGOPA NA1DU amdothkbs— 

DfiSESDANTI—RE aPON DENTS. . 

Easement—Rights to go on another's land to gather 
jruit— Right unkno\on to law. 

The right to go on Jo a neighbour’s land to 
collect the fruit of a tree whioh falls therefrom 
from guoh portion of a tree which belongs to the 
asBerter of .such right'is not ah easement vrithin the 
meaning of the Easements- Aot. Suoh a right is un¬ 
known to the law. . 

Setond appeaL against a decree of the 
Court of the Subordinate Judge, Ohingle- 
pufc, in Appeal Suit No. 49 of 1920, preferred 
against a decree of' the Court of the 
Principal Disrist Munsif, Obingleru\ in 
Original Silt No. 377 of 1918, 


FACTS Appear from-the judgment.' 

Mr. F. Vitvanatha Sattri, for the Appel* 
lants.- The fruits belong 15 plaintiff though 
it fell on bis neighbour’* land. The right’ 
to on er on my neighbour'd land fer the 
purpose of gathering/the fruits arise# by> 
6everanee. By* the aet of severas** afright' 

of servitude was'created. 

<^r. P. V. Bamachandra Raw;: for the 
Respondents.—The right cannotbeMaided 
as an easement ai uhder-itood iuh the 
Easements Aet. It fan only arise fiy* 
soutrast. v . 

. JUDGMENT.—The appellants in this-case 
are the plaintiffs who sought m no ]6?s tbdr 
three Courts to get a declaration that they 
are entitled (o go on to their reighbmrV 
land to gatbfcr the fruits that fall there 1 
from snib portion of a tree which belongs 
to tbe plaintiffs. It is not prttendtd that 
this right sah be atquircd by pftssriptiobf 
bit, it is said that it at nee? byssveranse 
and that the ncoatsary implication lVth'at 
a servitede was matrd ipeo facto by the 
ac'. of severansr-. In onr own opintor, the 
right slaimetJ is rot an easement within the 
meaning of the Ait, and when it is olafmed,' 
cs it is put here, as an easement and not 
as a creation of an express agreement of 
•ontr&st between, the parties, we are of 
opinion that the slaim is a right which is 
unknown to law; as pointed out in Lemmon y. 
Webb (1). 

We, therefore, think that the appeal 
fails and must be dismissed with eoste. 

m. 0. F, 
w. o. A. 

• l 

% 

Appeal ditmiktd: 


i 
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OUDE JUDICIAL COMMISSIONER'S 

SicobdOitil Appiali Nos. 47 aid 48 

r ^ f , ‘. ; <J# 1922. 

' , A]pril 24, 1922 

Prdiccfc—PanditKauhaiyaLnf, J. 0. 

ANNAN ABDr ABOIEIR—DlIBlDANTf^— 

Appillaats ; 

• :: versus ' 

Shaikh DUBAR—Plaintim 1 — 

: RllPONDtHT. 

ALLABANDU—Dbpemdait—Appellut 

Virtue 

Bheikh DEBAR— PliisTiFF— 

’ • -) RlSPOKDfBT. 

Contract Act (IX of 1812), a. 78 — Sale—Specific 
or ascertained, goods—8eller and, buyer , position of. 

Where specific goods are sold and agreed to be 
delivered wholesale at a certain rate, it is for the 
bayejrio get.the. goods weighed and delivered to him 
and the latter oannot by delay in weighing the goods 
prevent the transfer of the ownership to him. 

The sale • of an entire heap of bark stored in a 
gedown approximately of a certain weight, is, prac* 
Really*, a sale of speciho or asoertained goods 
within the meaning of section 78 of the Pontraot Act, 
add the seller is entitled to claim tho price, less 
NUfmest-money, if any, already paid therefor. 

Sesond appeal from a decree of the Sob* 
ordinate, Judge, Barabanki, dated the 2ird 
December 1921, modifying that of the Maneif, 
Patebpar, dated the 30th May 1921. 

Messrs. M. Wasim and Anant t rasad, for 
tbe Appellant. 

Mr. Haidar Husain , for the Respondent. 

JUDGMENT.—Oo the 19th August 19i0 
the defendants agreed to purchase 44» manoda 
of Babul baik from the j. 1 kiutiff at 24 seers per 
ihjftee and paid Ha. /0 as ea nest-monev. The 
birk was' stored io a godown at Zndpnr 
belonging (o the plaintiff. Th6 defendants 
bad eeen the baik ami n&d agreed'to 
tdkfc, diltVery on payment or the be lanes 
if'the price on the 21st August 1920. 
They did not, however, take delivery as 
promised. > The present suit wee, therefore, 
brpngbt' by the plaintiff for the recovery 
OT't^e remainder of {f'o price \vtii<sb the 
CJodtta below decreed. 

The main quest’on for arnoideration in 

ttleee appeals is whether *be sale vvaa a 
tale of asoertained goods wiihiii tbe meaning 

section 76 of the Indian Centreofc i'Gl 
OX Of 1872). The Statement ot l jo 

defendants vyae that tha^ had agreed to 


purchase the bark aciordiog to the sample, 
but the : Courts below f mod that that 
was not an, that the godown contained 
about 446 maunds^of bark and- that the 
defendants bad agreed to: purchase tbe 
whole stock Tbe question of weigbment 
was only material' for' the purpose of 
ascertaining the price to be paid, if the 
weight of* the stock was found to ootr^pond 
with that mentioned by tbe plaintiff. Sea* 
tion £0 of tbe Indian Contrast Act (IX 
of 1872) provides that where, by a contrast 
for the sale of goods, tbe teller is to do 
anything to tbem for tbe purpose of putting 
them into a state in whiob tbe buyer is to 
take tbem, the tale is not complete until ench 
thing has been done. There i?, however, 
a dirtico'ion between a sase where eome* 
thing remains to be d ne by the Feller td 
tl e gerds for tbe purpose of potting them 
iclo a state in whiob the buyer is to take 
them and a case in which the buy«r has 
for his own satisfaction to get the gooia 
weighed for the purpose of ascertaining 
the arrount cf the price. Where specific 
geedi aie sold and agreed to be delivered 
wbole a ale to a certain person at a certain 
rate, it 19 for the buyer to get the goods 
weighed and delivered to him or, ae pointed 
ont in Abdul A tie Bepari v. Jogendra Krishna 
Bry (I), tbe weigbment is ooly for the 
consideration cf the buyer and the latter 
cannot by delay in weighing the goods 
prevent the transfer of the ownership to 
him. As the sontrao”. was for the sale of 
the entire heap of bark stored io the 
godown, whish aoprr x : mat8ly amounted to 
446 mannda, it was praricilly a safe of 
spenfic or ascertained goods. The safe was 
complete and tbe plaint iff was entitled tb 
claim the remainder of the prise. • Tbe 
defendants were responsible for their failure 
to get the goods weighed and delivered on 
tbe due date. 

The appeal* ar6 dismissed with costs. 

W. 0. a. 

Appeal* dirmi,ud % 

( 1 ) 36 Ind Oaa. 119) 4t C. 98 at p. 116; 20 0, VV 
N. 1224. 
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ALLAHABAD HIGH COURT. 
Sicoud OiTiL AppialNo. 1481 op 1920. 

May 10, 1922. 

Pre$ent:— Mr. Justice Lindsay and 
Mr. Justioe Kanhaiya Lai. 
ABDUL KARIM KHAN—Defendant— 

Appillant 

versus 


MUHAMMAD JAN—Plaihtiff— 

Rl8*ONDlNT 

Civil Procedure Code (Act V of 1908,), 0. II, r. 2— 
Annuity, suit for arrears of—Suit dismissed in default 
—Appeal-Fresh suit for arrears of subsequent instal• 
ment -Appeal mthdrawn during pendency of suit— 
Third suit claiming all arrears , whether maintainable. 


Plaintiff was entitled to an annuity to be paid to 
him by the defendant on the lafc 'anuary and 1st 
July of each year. On 2>-th June 1917 he instituted 
a suit to reooVer instalments wbioh had fallen due 
from 1st January 19 4 to st January 1917 : on 8th 
July 1917 the suit was dismissed in default, and 
on lOth November 1917 the Court refuaed to set aside 
the order df dismissal: an appeal was preferred 
against this latter order but was withdrawn on 2nd 
Maroh 1918. In the meantime, the instalment for 
1st Inly 1917 fell due, and plaintiff obtained a decree 
for that particular instalment on 2nd April 1918, He 
then bronght the present suit to recover arrears 
for the period ’st January 1914 to *8t inly iftlfl: 

Held , that under the provisions of 0 II, r. ? of the 
Civil Procedure ‘lode the suit, so far as the arrears 
for st ‘anuary to ’st uly IWii, were oonoerned was 
barred, and that any protection whioh might have 
accrued to the plaintiff by reason of his appeal was 
taken away when the appeal was withdrawn, 
[p, 971, ool 1.] . 

Second appeal from a detree of the District 
Judge, Moradabad. 

Mr, Pearu Lai Barterji, for the Appellant, 
Dr. S . Af, Sulaiman ?nd Mr. Mukhtar 
Ahmad , for the Respondent. 


JUDGMENT,—We are concerned in this 
oaee with a claim whioh was bronght by 
the first respondent Munsbi Muhammad Jan 
for the reoovery of arrears of an annuity of 
Rs, 6uQ per annum. 

The annu ty was payable in equal moieties 
on the 1st January and the Lt July of etch 
year and the period tovered by the present 
suit ran from the 1st of Januuy 1914 to the 
1st of Joly 1919. 

The Conrts below have decreed the tlaim 
in fall and the question raised before as is 
whether or not id view of certain proseedings 
between the parties the i'ems from the lit 
of January 1 914 up to and including that 
of the let of January, 1917 are elaimable in 
this suit. 


Inorder to explain the matter whish arise! 
for deoLion. it is neoassary to refer to the 
following fasts 

Oothe?8sh of June 1917, the plaintiff, 
Munsbi Muhammad. Jan, brought a suit 
against these defendants to recover the in¬ 
stalments of the annuity whish had fallen 
due from the 1st nf January 1914 up to the 
1st of January, 1917. This suit was Suit No. 
166 of 1917, and on the SlsC of Jnly 1917 
the parties were absent; The Subordinate 
Judge wrote a judgment dismissing the suit. 
In his order of that date be mentions that 
the parties were absent. He also went on 
to say that beeause an apoeal was pending 
with respest to a certain sale-deed, the suit 
appeared to him to be premature/ and he 
purported to dismiss the sail not on the 
greund of absence of the parties but on 
the ground that the suit had been brought 
bef ore time. _ . ' 

e $ 

The plaintiff after this order ofdicmicsal 
had been passed made an application to the 
Subordinate Judge to have 'the order of 
dismissal net aside. Clearly that was an 
application made to the Court in accordance 
with the provisions of 0. IX, r. 4. 

That aopl cation for setting aside the order 
of dismissal was reject d on the 10th of 
November J917. 

» •• « ' ' y Jr W 

Against that order of rejiotion Ihe plaint¬ 
iff filed an appeal in the Court of the 
District Judge, and on the 2nd of Maroh 19T8 
that appeal was withdrawn and -dis¬ 
missed on the application of the present 
plaintiff. . 

Meantime the instalment of the. annuity 
wbioh fell due on the let of Joly 1917, had 
become payable and a suit to ^recover that 
particular instalment was brought in the 
Court of the Munsif on the 22nd of December 
1917. That suit was tried out. and'.the;' 
plaintiff got bis decree on the 2nd of April * 

191-8. 4 ' ... 5 4 

The point whioh has been made here on 
behalf of the defendants and which was 
raised nnsuoiesefully by them 1 in the Courts 
below is that when the plaintiff brought 
this claim on the ‘<2 id of December 1917 in 
respect of the half-yearly instalment* df tbA 
annuity wbichhad become payable on the 1st 
of July 19i7- he was \ bound to inoladedn his 
claim a claim for all other instalments whish 
had become due pp to that date :nnd with 
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respect to whioh a claim would have been 
within limitation. 

0. II, r. 2, is consequently pat up as a bar 
by the defendants. 

The plaintiff seeks to avoid the operation 
of 0. II, r, 2 in this way. He says that 
at the time he filed his suit on the 2lud 
of December 1917, an appeal was still 
pending in the Court of the District Judge, 
an appeal relating to the suit in which the 
•laim was for the arrears of the earlier year?, 
that is to say, from the 1st of January 1914 
up to the 1st of January 1917, Ic is argaed 
that while that appeal was pending when the 
Beoond suit was Bled, it was not open to tbe 
plaintiff to include the earlier claim in the 
second suit. 

There are two answers to this contention. 
In the first plac?, it is obvions that after tbe 
plaintiff's application to have the order of 
dismisfal in default set aside was rejested, he 
bad no right of appeal at all. In the next place 
even if be assumed mistakenly that he had 
a right of appeal, it is clear that that appeal 
was withdrawn from the Onarfc of the Dis¬ 
trict Judge on the 2-id of March 1918, that 
is to say, a full month before the decree was 
passed in the second suit whioh wa« brought 
on the 22od of December 19 7, lo other 
words, tbe appeal was vi^hdrawn while tbe 
second suit was still pendinar. In thess 
circumstance', we think, the plaintiff can* 
not he heard to say that be is in any way 
protected against the operation of 0 II, 
t. 2 by. the fact that be had au aopeal pending 
in tbe Court of the District Jadge at the 
lime tha cecond suit was filed. After the 
Appeal was withdrawn any protection which 
might have accrued to the p'aioHff by 
reason of the appeal having been filed, was 
taken away and his proper course then wai 
to apply to the Court in which the suit was 
pending and to ask for amendmant ol the 
claim and permission to include in tha -'aim 
a claim, for tbe years la - . January 
to 1st January 1917, We bold that ti p 
▼iew taken by tbe Court below on tub 
point ef iaw is erroneous ami the appeal 
must, therefore, be allowed o <h’s ex eu 
The result is that, allc^. b.g tho o a 1, v*6 
direct that tbe • li>i • if ■‘‘•o j*« h 
regarding the items sd^c-ig duo p° 
the let of January i 9.S i; dir missed. i t. 

MBfc q| the claim is deoiio J with propoi /cu- 
ate cods against tho defeudai h. Ti** 
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defendant* appellant in entitled to pro* 

portionate costs in all three Courts, 

W# Cc At 

Decree modified, 


MADRAS HIGH COURT. 

Orioial Slug Appeal No. 116 of 1921, 

August 2, 1922. 

Pretent :—S r Walter Sohwabe. Kt., 

Chief Jmtic°, and Mr. Ja^tice Wallace. 

R. A. ARUNAOHALA AIYAR— Apphllaht 

verms 

0. SUBBARAMTAH—Re^pondbut. 

Civil Procedure Code (Act V of 1908 , 0 IX, r. 13 

''Sufficient cause', meaning of—Party unable to be in 
Court tn time. 

A Court should set aside an ex parte decree if it is 
satisfied that tho defendant did his best to attend t 
Court in time and that he would have got there in 
time but for the intervention of an inevitable • 
acoident for whioh he was in no way responsible, •. 
mulcting, in proper cases, the delinquent in 
costs v o person should be deprived of a hearing 
unless there has been something equivalent to mis¬ 
conduct or gross negligence on his part or which 8 
cannot be put right, so far as the other side is con¬ 
cerned, by making the person to blame pay for it. 

[p. »7 1, col. l.J 

Appeal from the judgment and order of 
Mr. Justice Ph ilipp, dated the 19th October 
1921, and made in the exercise of the 
Ordinary Original Civil Jurisdiction of 
the High Court, in Civil Sait No. 578 of 
1920 

Mr. K. Jaganntha Atyar, for the Appellant, 

Messrs. K. Baehyam Aigavgir and V. V. 
Devanathan, for the Respondent. 

JUDGMENT. 

Sohwabe, 0. J.—I have expressed myself 
on th’s subject iu fairly strong language 
before and I propose to do so again. 

Wheu, for some reason, a n«an has not 
aJt-nded a ease in Goar*-, and there is no 
samciont explanation of Lie alssnce, the case 
by re as *n of his absmee, is allowed to go 
ex natte. If he aouh to Or art afu-rwarde 
and that. Iii* ci -0 n- y ho restored Jo file, 
the ques io ■ fo be •» nr*: e «-d by Court 
id not v.hetht-r by noma human possibility, 
bring wiss after tha event, he could not Lave 
u o'. there in time or whether r- man who 
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stodied his Railway Guide. a little better, 
would not have got io another train or taken 
another route, hut whether the man hotes.ly 
intended to be in Court and did his beet, 
though in bis onn stupid wsy, to get there 
in time: and one the Conrt is satisfied, as was 
the fast in this cise, that the man did try to 
get there and that be would have got there in 
time but for the intervention of en ire/itable 
assident for whish he wae in no way respon¬ 
sible, it is the dnty of the Court, in my 
judgment, to ■ Eet aside' the- jadgmeot, 
mulctingg in proper ca'es, the delinquent 
man in costs. In all those faffs, th's uni¬ 
versal panacea for hsaling all wounds, as 
it has been sailed in England, will properly 
be applied. It is not right in oases of this 
kind that the idbd fhonld have his case d s* 
posed of vii'h'ut being heard Trese Coorts 
are here 10 that people who have ease* can 
have those cares beard and determined, and 
it should never he the intention of the Court 
t^at a man should be deprived of a he&ring 
unless there has been something equivalent 
to misf^pduct or gross neglipence on his part 
or tomething whichba put’ right, as 
far as the other side is concerned, hy making 
the man to blame pay f r it. 

The proper order in this ease ebcu'd have 
b?en that the care should be restored to the 
list and the judgment set as'da on paymert 
of all eoitc thrown away by the defendart, 
and that is the order that I propose to 
make. The cotta of this appeal will he 
paid by the refpendent. The ocsts of. the 
application to ret aside the judgment before 
Phillip** J., will be costs in the cause. 

WiiLiCi, J.— I agree. Whether there was 
negl feenoe precedent or n:t does nob affest 
the care. Under ordinary con litioDS, if the 
appellant bad i tar ted from Tr ehirop ly 
by the evening train on the I2tb, he woold 
have been in time for the bearing of this 
case on the 13th, and the b-£\sh, onjka 
Ra.lway line i9 obviously a suffie’ent cause 
for bis not appear irg, and that is the qieMion 
whish the Court had to deside. I am quife 
clear that ti ere is sufficient oiuse for bis not 
appearing, and I, therefore, agree with the 
judgment of the learned Chief Justice, 

W. c. P. 

Order set aside. 
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OUDH JUDICIAL r OMMTSSIONER'd 

COURT. 

Second OiViL Appjul No. 42 of 1922. 

July 17,1922/ - 

recent:—Mr. Simpson, Ai J..O. 

MOHK AM-Deprsdant- Appffcurfr) 

, versus. ‘ ’•; ' 

BANSiDQAR and another— PlsjmtifF* 

jftffammflt.BBAGWANTA AND Of iti 

— Dr»R>D NT—RlSPN#* fjf. 

Appeal—Plea, new, involving questions of fact, ad* 
mission of—Hindu Law — Widow—Surrender to rt» 
versioner, validity of —Bona.fides— Question of fact. * 

A plea whioh involves questions of fact which 
ought to have been decided in the Trial Court and 
are not decided because the plea was not raised there, 
cannot be raised at any later stage of the case, 
[p. 978, cols I & 2,] 

In the case of a surrender by a Hindu widow 
in favour of the next reversioner the ques¬ 
tion whether an undertaking by the reversioner 
to discharge the existing debts of the widow 
would invalidate the surrender depends upon the oir* 
oumstances of eaoh oase, the test to be, applied being 
to see whether the transaction is a Iona fide surrender 
or a mere devise to divide the estate with the rever¬ 
sioner. [p 97- 9 ,cols I & 2] v 

AiPoaI from a decree of the Subordinate 
Judge, Fyzibad, dated the 24th October 
; 921, upholding a decree of the Munsif, 
Fjz+bad, dated the 24th lure 1921. 

Messrs. Biihethwar Nath and /. K, Rawefji,' 
for the Appellant. 

Mr. Nianat Ullah , for Respondents Noe. I 
and 2. 

Mr. A. P. Sen, hr Respondent No, 1. 

JUDGMENT.—This second appeal is 
confined to a single point and the appellant; 
cannot take that point because he did not> 
plead it in the Ooart of Trial. 

The suit was one hy two remote reversioners 
brought against a Hindn widow, Afuiammat* 
Bhagwanta defendant No: 1, her don6e- 
Thakur Bam defendant No. 2, the- next- 
reverairner Taluqdar Misra defendant No. 3, 
another revereiorer intermediate , between^ 
the next reversioner and the plaintiff Rami 
Dutt defendant No. 4, and the vendee oh 
the donee Mohkam defendant No. 5: The* 
suit was one for a declaration that’ the 
deed of gift and the donee’s sale-deed are 
both invalid as against the reversioners; 
when Musammat Bhagwanta stall die.< 

The suit was contested by Mohkam defend¬ 
ant No, i> only. He denied that the 
were reversioners at all, He farther denied 
that Musammat Bhagwanta held the property 
as a Hindn widow, He ajsp raised a pled of 
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limitation and a plea of legal nesesf-ifcy for 
earlier mortgages which be paid off. He slso 
averted that there is an heir existing in 
the family in the perpon of a daughter-s 
son. Lastly, he elaimed the benefit of section 
41 of the Transfer of Property Act. 

Issues were framed on these points and 
along with the irsis of legal necessity there 
was added an issue as to the consent of the Dext 
reversioner. All these issues ware decided 
'against the defendant and the plaintifi’s suit 
was decreed. The defendant appea'ed. 

The judgment of the lower Court is mainly 
devoted to various points whish had already 
been sonei iered in the Court of Trial. At 
the end of the judgment the qaestion 
whether this gift was valid as an acceleration 
in favoui of a reversioner is disiussaJ. It 
was ra’ssd in the eetond ground of appeal, 

I am of opinion that the lower Appellate 
Court ought not to have allowed the question 
to be raised at that stage. This appears 
from the judgment of the iswer Appellate 
Court itseif. The pl9a was rejected on two 
grounds. First that the transfer is not a 
transfer of the whole of the husbano’s estate 
iDasmush as paitof a plot is nofc eoverel by 
the deed of gift. It is argue i before ms that 
the lower Appellate • ourfc made a mistake here 
and that tne »i low was owner cf only oue 
fourth of that plot and she trarsfeiroi the 
• whole of that ODe-fourfcb share. It is ad uibted 
that the deed itself contains ns statement 
that the whole of the husbind’s estate is 
gifted, but it is said that a comparison 
betwesn the ki.ewit and the dee! of gift 
will show that nothing was left oat. I do 
not propose to decide ihe po n v , bat it is pi tin 
that the plea of atoderation rused q lesions of 
fact which ought to have been deoiiei in fie 
Court of Trial and were nob decided beaause 
the defendant did oot raise the plea thire. 

The other ground on wh : sh the l>vr 
Appellate Court proceeded was that the gift 
was subject to the aondition of pay nano of 
the donor’s deb's. It was held by a Bj >oh 
of the Madras H’gh Court ia Hij go ala 
Surya 3ao Bahadur (Jaru v. Surymaay ma 
Jagapiihi Bahadur Qaru (0, t at rhe 
queen u whether an audertaki.jg b/ 
the reversioner to disiharge tne exuiug 
debts of the w.'dsw woald invalidate toe 
surrender depends upon the eircamstames 


of eaob case, the test to be applied being to 
see whether the transaction is a bom file 
surrender or a mere devise to divide the 
estate with the reversioner. On this sesond 
point also there were questions of fait to 
bs decided. The appellant’s Counsel has 
abandoned all his other grounds of appeal 
and the one ground which he wishes to 
press ought to have been pleaded in the 
Uourb of Trial and oannot be taken at any 
later stage of the cote. 

For these reasons the defendant’s appeal 
is dismissed with costs in all three Courts. 

». h. Appeil dismissed. 

PRIVY COUNCIL. 

Appeal prom the Path a High Oogrt 

April 3, i9 12. 

Present: —Lord Shaw, Lord Phillimore, 

Sir John E tge and Mr. Ameer Ali. 

Mahara/a Sir MANINDRACHaNDRA 

NANDI— Appellant 

V6T8US 

BAM KUMAR LAL BHAGAT 

AND 0THER8 RESPONDENTS 

Civi Procedure Code (Act Vof [$<08), s. 47,0 XXII, 
r In— Decree for possession and mesne profits — Execution 
■proceedings—Lessee of defendant, if can be added as 
party to account for profits—Lease, whether devolution, 
creation or assignment of interest. 

0 XXII of the Civil Procedure Code contemplates 
cases of devolution of interest from some original 
party to the suit, whether plaintifE or defendant, 
upon some one else,—the more ordinary oases being 
death, marriage, insolvency, [p. *76, col. .] 

Where duriug the pendency of a suit, a party is 
added by devolution, ho must take the suit as he 
tiuds it, and a judgment already rendered would be 
binding on him fp 73, col. I.] 

Although a wide construction should be placed 
upon the provisions of the law with regard to 
introducing parties by devolution, and although 
it is desirable that all points should bo 
ascertained in execution proceedings without a 
fresh suit, yet that which should in reality form the 
basis of a suit against a separate party, for some act 
done by himself, cannot be introduced as a question 
to b3 tried iu execution proceedings, [p. 976, col 2.] 
Pro8unno Kumar Sanyal v. Kali Das Sanyal, 19 I, 
A. 166 IH 0 6 Hi; 6 Sar. P. C. J. 209; 9 Ind. Dec! 
(n s.) 89' \P C.), referred to. 

In an action to recover possession of land, tho 
plaintiff caunot, after obtaining a decree for posses* 
siou and inosuu prodts, add as party to the suit any 
lessen of the defeudaut so as to compel him to 
accouut for any profits recoived from tho land, as 
the Ic-iiae cannot bo looked upon as au assignment, 
creation or devolution of the interest of tho defend! 
ant withiu tho meaning of 0. XXII, r. 10 of tho 
Civil Proceduro Code [p 97 ! , col I.] 


(1) 64 Iiid. Cas. m, 41 M, L. J. 20^ 14 L. W. 2? 

W.N S m. 


; Appe *l from the order of the Pafcia High 
Court (.Sir Edward Chamior, K>,. Ohfef 
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Justice, and Mr, Justice Sbarfnddin), dated 
Ibe 16th November 1916, reported as 38 
Ind, Cas. 237, reversing that of the Additional 
Subordinate Judge, Hazaribagb, dated the 
13th November 19 4. 

JUDGMENT. 

Lord Philbimore —The present reipond- 
ents brought, as plaintiffs on the 15th 
April 1907, a suit against Raja Makund 
Sahi to recover possession of six villages and 
jungle which they claimed, The Raja de¬ 
fended the aetioD, which in due course came 
on for trial, and on the 21st September, 
1908 the Conrt of first infante decided 
against the plaintiffs, aud dismissed the suit. 
Just one year afterwards, on the 21st Sep¬ 
tember K09, the R*ja gave a lease for a 
term of years of the right of mining formica, 
and otherwise exploiting the jangle to the 
present appellant, whose ease is that he had 
not notice of the pending litigation. 

The nmucccsifsl plaintiff} appealed to 
the High Court, whiib on the 15th May 
1913 reversed the decision of the fir3t Ooart 
and made a decree in favour of the plaintiffs 
ordering the Raja to put them iuto possession 
of the six villages and jungle, and it was 
further ordered : — 

‘ That the case be sent bask to the lower 
Conrt [inter alia ] to take an account of iha 
mesne profits to whish the plainfciffs-appel- 
lants are entitled for the three years prior 
to the institution of the suit, ard also for the 
period thereafter till the delivery of posses¬ 
sion or the expiration of three years from 
this date, whichever event happens earlier/’ 

When the caee was atoordiogly remitted 
to the Conrt of first instance, a Commissioner 
or Amin was appointed to make the neces* 
sary enqairy and on the 22nd August 1914 
he made his report, 

On the 2nd January 1915 the Subordinate 
Judge reiorded that the parties did not 
object to the report of the Amin and that 
It might, therefore, be atcapfced, and he 
ordered “that the suit be deiresd finally; 
that the Amin’s report h9 considered to be 
a part of the decree; and that the plaintiffs 
do recover possession with mesne prefix, as 
determined by the Amin, and the costs of 
this suit from the defendant with interest at 
6 per oeut. per annum.” In this way the 
unit came to its natural termination. 

It happened, however, that the Amin took 
& foujewhat unusual course in conducting 


the enquiry which led to hi§ report, • When 
enquiring into the mesne profits he first .of 
all ascertained the rents which the Raja had 
received from the present appellant and 
other tenants totalling Rs 42,075, with a 
farther profit of Rs, 500, from the jungle. 
Not content with this, he proceeded farther 
to enquire what were the profits which the 
various lessees might he taken to have 
made from the mica which they had extracted 
daring the terms of their leases pending the 
somewhat protracted litigation. What ex¬ 
actly was his object in doing this, or who 
set him in motion to do it is not quite clear. 
The law as to mesne profits is thus express¬ 
ed in section 2, cub-section (12) of the Code 
of Civil Procedure 

Mesne profits* of property means those 
profits which the person in wrongful possee* 
sion of such property actually reosived or 
might with ordinary diligence have reieived 
therefrom, together with interest on such 
profits, but shall not include profits due to 
improvements made by the person in wrong* 
fnl possession.” 

It might be said that in ascertaining inch 
profits the successful plaintiffs would not be 
limited to the actual rents which the tres¬ 
passing defendant had received. And, apart 
from the question of mesne profits, a claim 
might have been preferred for damages for 
the mica actually removed. Again, it woold 
be conceivable that ia a suit properly framed 
the lessees from the Baja, who had, though 
ignorant of the plaintiffs’ title, carried away 
what was the plaintiff’s mica, conld be 
rendered liable for damages in respect of what 
they bad so taken away. But these lessees 
were not intladsd io the snit. The Amin 
with sDme naiitte stated twice in the course 
of his report that be had had little assistance 
from the plaintiffs or their agents, who bad, 
in fact, takea very little interest in the 
execution of the enquiry, and that he obtained 
his information largely by the help of the 
defendant Raja and his servants, However 
he reported under both heads* bringing what 
he described as tbe n6t profit obtained from 
the mines up to a snm considerably exceed¬ 
ing a lakh of rupees. 

The report was in narrative form and 
finished without any definite recommendation- 
Whether the conclusion from it was intended 
to bs that the defendant Raja was to pay a 3 
mesoe profits the rents wbai he had received 


foL LXVili] 

1 


INDIAN OASES, 



MANIMD1A OHAMDRA NAM01 t>. BAM KfJNAR LAL BHAGAT. 


or whether he was to pay as mesns profits the 
net profits of the mines—iteoald not be both 
—does not clearly appear ; though from what 
subsequently happened it can almost certainly 
ba inferred that it was only the smaller 
figure, that is, the sum of the rents. This 
report having been made and filed, but 
before it was confirmed, . the plaintiff i — 
the present respondents —relying upon the 
statements with regard to the profits obtain* 
ed from the mines, made an application by 
a petition dated the 4th September 1914. 
This petition stated that the several lessees 
had in collu.ion with the Raja obtained a 
settlement of the disputed property in an 
illegal manner, and had misappropriated a 
large quantity of m ; ca, worth between one 
and two lakhs of ropae?, ard prayed that 
they should be ordered to appear at the 
time of the ascertainment of the mesne profits 
so ss to have the matter determined and 
decided in their presence, and that to avoid 
future objections they should be made defend¬ 
ants. It will he observed that, unless it 
be inferentially, no relief was claimed against 
the appellant and the other lessees. 

The appei’ant was eummoned, and put in 
a counter-petition in which be raised various 
objections or defences. He stated that the 
plaintiffs had been aware all along of what 
he w&9 doiDg under his lease ; be claimed 
that the application was barred by limitation; 
be said that the application was made 
in collusion with the defendant Raja ; 
and that since he knew of the plaintiff’s 
claim to the property be had surrendered his 
lease, namely, on the 1st August 1914 ; and 
he dispnted the plaiotiffb’ title to the 
minerals even on the footing that they were 
entitled to the 5 land, averring that the 
minerals belonged to the eupf-rior lord, the 
Zemindar. He also took objection to the 
form of procedure. 

On these statements the matter came 
bsfore the Sabordinate Judge, who on the 
13th September 1914 rejected the plaintiffs’ 
application, holding that nnder the construc¬ 
tion of 0. XXII, r. 10 of the Code of 
Oivil Proc3dare there was no' such assign¬ 
ment of interest by the defendant Raja to 
the present appellant and the other lessees 
as to warrant their being brought into the 
suit. 

Prom this order the plaintiffs appealed to 
tbe High Court, There is no date upou 


their memorandum of appeal and nothing, to 
show whether it was lodged before or after 
the order of tbe 2nd January 1915, It 
rather looks as if it was later, but it is 
not material. Their appeal came on before 
the High Court, which, on the 16th Novem¬ 
ber 1916, allowed the appeal and ordered the 
Subordinate Judge to make the six tenants, 
including the present appellant, parties to 
the suit, and to ascertain the mesne profits 
in their presence. 

It is from this decree that the pressnt 
appeal is brought. 

From a perusal of the order in its bare 
form it is not easy to see what oonld ba its 
object. What advantage could it be to the 
plaintiff* or the defendant Raja that the 
mesne profits which the defendant Raja was 
to ray should be assessed in the presence of 
thelesFeesP Moreover, they had been al¬ 
ready assessed, and that, finally, the report 
of tbe Amin had teen accepted, and tbe 
mesne profits, whalever they were found by 
it, had bren decreed, acd the decree had not 
been appealed from. 

But light is thrown by the language of the 
learned Chief Justice. He says: u fp my 
opinion the appellants are entitled to have 
the persons in question added as parties to the 
proceedings and to compel them to account 
for any profits which they may have received 
from the land.” 

Ibis opinion appears to be founded on the 
language of 0. XXII, r. 10, aod it is desirable 
to examine the Code of Oivil Procedure with 
a view to seeing whether it lends support to 
this opinion. By section 47 

(l) All questions arising between tbe 
partied fo the cuit in which the decree was 
passed, or their representatives, and relating 
to the execulioD, discharge or satisfaction of 
the decree, shall be determined by the 
Court executing the deoree and not by a 
separate suit. 

‘( 2 ) The Court may, subject to any objec- 

tion as to limitation or jurisdiction, treat a 
proceeding under this section as a suit or a 
suit a* a proceeding..,.. w 

0. XXII, r. 10, states: — 

‘ (l) In other cases of an assignment 
oreation or devolution of any interest dnriug 
the pendency of a suit, the suit may, by leave 
of the Court, be continued by or against C’ Q6 

person to or upon whom such interest has 
come or devolved.” 
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The High Oourj appear to outsider that in 
an action to rectmr possession of land where 
the defendant while he is in porsesnon has 
granted leares,.proceedings in execution m y 
involve rimoval of the ter ant?, and (bat 
for .such a purpose a lsaee may be 
considered an assignment, within the meaning 
of r. 10. 

It is uonece-sary for their Lordships to 
express any opin on as to whsth^r th’S v ew 
is ii?ho or not, because the appellant is not 
setting up his base cr claiming to rem*io 
in oiiupation as tenans—on the ton rary, be 
Btatas that he bai surrendered his lease—and 
because the application was not to remove 
him. The Order contemplates coses of 
devolution cf interest from some original 
party to the suit, whether plaintiff cr 
defeidant, upon someone else. The more 
ordinary cas.£8 are death, marriage, insolvency, 
and then some tbe general provisi ms of 
r. 10 for all oiher cases. But they are all 
casts of devolution. There is, it shonld be 
Doted in this rule, a significant change of 
language from that need in the earlier Code, 
where it is stated in eeition 372 as 

follows:— # 

4, ln ether C1S38 of assignment, creation or 

devolrticn of any interest pending the suit, 
tbe suit may, with the leave of the Court, 
given either with the consent of all parties 
or after service of notice in writing npnn 
them, and hearing their objections, if any, be 
continued by or against the person to whom 
each interest has c.me either in addition to or 
in Bubstituiion for tbe person from whom it 
has passed, aa tbe case may require.” 

The words “in addition to” ia the earlier 
Code have disappeared. But the mit’er does 
not reit upon this ohange. The liability,if 
any, of tbe appellant to pry damages for 
removal of the mioi ii not a liability which 
has devolved to him from the defendant Baja. 
They were both liable, if liable at all, a< 

trespassers, and a ca e, if any, against the 

appellant must rest upon his action and tbe 
direct relation established thereby between 

him and the plaintiffs. 

Serious injustice would be done it any 
other view was taken, A party added by 
devolution during the pendency must take 
the suit as he finds it. Judgment already ran- 
dered would be binding upon him. He would 
not, in the present case, be able to question 
tbe'tHls of tbe plaintiffs to the mioa, though 



he has a soriods contention that tbe title to 
the minerals rests, with the Zemindar. Again 
it is all very well to say that the mesne 
profits, by which ie meant the value, of the 
lost mica, are to be ascertained in his p.essnce, 
There has been at least a preliminary assesj- 
ment by tbe Amin which he would have 
considerable difficulty in satting 
aside, and this assessment has been made in 
his ab-ence. He would oome beforb the 
Subordinate Jadge with a preliminary finding 
againct him for over a l»kh efirufeis. 
0. XXII, r. 10 dofsnot apply There bas.be^n 
no assignment, creation or devolution^! any 
interest within the meaning of that role, 

Their Lordship ] have been reminded bf the 
decision of this Boird in the cise of 
f'roiunno Kumar 8onyal v. Kadi Dai Sanyal 
(l) and of tbe general principle therein ex¬ 
pressed, that a wife construction should be 
putucon the provisions of the. Act with 
regard to introducing parties by devolution 
and of tbe desirability of ascertaining all 
possible point* in execution proceedings with* 
out a fresh euit, ' ’ r ; 

Bu giving all force to th6ss considerations 
they cannot see how that whioh should in reali* 
ty form the basis of an independent suitagamet 
a siparate party, for some act dans by 
himself, oin be introdnead as a question to.be 
tried in execution proceedings in another suit* 
Section 47 of the Act does not apply. If 
the added persons did commit trespassed, 
these were di -tiaot one?, and not committed 
by them as representatives of the original 
defendant. To bold otherwise woul l he r to 
tonfase the rights. 

Considerations bath of firm and of sib- 
stance are opposed to the order from wbilb 
this appeal is brought. 

Their Lordships will, therefore, humbly r§* 
commend His Majesty that this epptfl 
should be allowed, and the decree 6f ibe 
High Court discharged and the decree the 
Subordinate Judge restored, and that',1b® 
appellant shonld have his sosts before 
Board and in the two Ooorta. below* ° t 

x. h. & w, c, a. Appeal allowed* 


Solicitors for - the Appellant.— Meiers. 
Watkins and Hunter , * . ’ 

bolioitor for the Respondents.—Mr, S . 

Dalgado. ■ L ' ’ 7 ^ ™ 

( 019 1. A. 168,19 C. 68 J; 6.Sir. P. 0. AM 9 
1u<U)oo.\n. c.] 898 tfYCU• 
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WAL1UL H4Q 0. 1IOOAN. 

OUDa JUDiOUL OOtiMrdSIONiiia’S 

COURT. 

Ml3C*LLAH*OU8 CjVIu ApPLIOATD* No. 43 

or 11*21. 

November 17, 1921. 

Pretent : — Mr Daniels, A- J. 0, 

<2*st W A UlUL HAQ —DcrB. scant—Appzllaht 

• * 

versus 

Musammat BtGGhAN—P liistiff— 

Rbspomdsst.- 

Transfer of Property Act (IV of 1832J, s. 48— 
Iransfer of a share of property—Subsequent trans - 

fer-of remainder—Property, parts of, subject to incum. 
brances—Transferees, respective, position of. 

On the principle of section 48 of the Transfer 
of Property 4ot where separate rights created in 
favour of different persons can all be exercised 
without encroaching upon each other they must 
be treated as relating to different portions of the 
property, [p. 978, col. 1] 

Mahabir Prasad v. Chhote Singh, 49 Ind. Cas. 39| 
21 0. O. 317, referred to. 

A. mortgaged a half share in an estate to B. 
who foreobsed the mortgage and became complete 
owaer. Subsequently to this, A sold the remaining 
half share to T, but in neither the mortgage-deed 
nor the sale-deed was there mention of any incum¬ 
brance It turned oat later that, prior to the 
mortgage to B., A had mortgaged certain plots 
to hi. and the question was whether those plots 
should be inoiuded in the share foreclosed by A. or 
in the share sold to T.: ' 

Held, that as the mortgage to B. was not made 
subject to any prior incumbrances, under the 
ordinary law A. must be taken to have covenanted 
to transfer the property free of all incumbrances, 
and that as the share sold to T was merely what 
remained after B had obtained his half share, the 
latter, in partition, was entitled to have the incum¬ 
bered plots assigned to the share sold to T [p. 1*73, 
col. 2 ] 

Appeal against an order of the Third 
Additional District Judge, Laskiow, dated 
the 23rd M y 1921, eettiog asids dssree of 
the Subordinate Jadge, Barabanki, dated the 
2lst Jube 1920 

Messrs. Basudeo Lai and Ram Bharose Lai , 
for the Appellant. 

Mr, H rider Husain, for the Respondent. 

- JUDGMENT.—This is a second appeal in 
a suit brought by the plaintiff, Musammat 
Bigg an, for a declaration that she is the 
exclusive owner of eertaib of the plots in 
sail and possesses mortgagee rights in others. 
The' suit arises out of a suit for partition 
id the Revenue Ootirt in wbish an order 
Was passed by the Assistant Collestor under 
Motion 111 (1) (6) of the U. P. Land Revenae 
Act, 1901, directing the plaintiff to file a 
shit within three months to establish her title. 
The original owner of the land was Mahtab 

62 


k\{ alias Saiyid Malhn. Saiyid Malha owner 
a ore-anna three-pies share.; He mortgaged 
half of this share to Musammat Amiran by a 
deed dated 27fch Jane lo7l. Musammat 
Amiran foreclosed the mortgage and became 
eomplete owner of the half share on 15th 
May 1878. The defendant-appellant Qazi 
Walinl Haqis her suoses3or-in interest. 

On 11th July 1878 Siiyid Malhn sold bis 
remaining half share to one Talib Ali, the 
predecessor-in interest of the plaintiff. In 
neither of these documents was there any 
mention of any insnmbranoa. It now tame 
oat that sertain plots oat of the one-anna 
tbrpe pies share had bsen sold and mortgag¬ 
ed by Paiyid Malhn prior to . 27th Jane 
1871 and the question in this appeal is really 
whether those plots should be inslnded in the 
share mortgaged to and ultimately foreclosed 
by Musammat Amiran or in the share sold 
to Talib Ali andnowposseised by the plaintiff. 

The Courts below have taken diametrically 
opposite views of the rights of the parties It 
is an admitted fast that the plots transferred 
by Saiyid Malha prior to 1871 are less than 
a . half share in the property. The learned 
Subordinate Judge held that as the mort¬ 
gage to Musammat Amiran was not made 
sabjeat to any prior inoumbranses, under the 
ordinary law the mortgagor mast be taken 
to have oovenanted to tiansfer the property 
to her free of all inaambranses. If Musammat 
Amiran had applied for partition of her 
mortgaged share she would have been entitled 
to have it assigned to her free of any intum- 
brance* and to have the incumbered plots 
assigned to the other half share. Talib Ali 
was a sob equent transferee from Saiyid Malhn 
and neither he nor his sussessor, the plaintiff, 
cm slaim to be in a better position than 
Saiyid Malhu himself would have been. The 
view taken by the District Jadge in 
appeal was that ordinarily where an un¬ 
divided share in property is mortgaged or 
sold the transferee obtains an undivided 
share in each of the plots eomprised in the 
property of his transferor and, therefore, he 
held that the harden of the insumbrances 
must be borne in equal shares by the two 
parties. As between these opposite views 
it appears to mo that the view taken by the 
learned Subordinate Jadge is corresfc. The 
point was raised in a reported sase^ Mahabir 
Frasad v. Chhote Singh (l) decided in 1910, 

(1)49 hid. Cas. 39; 21 0. C.317. 
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Thore ifc wai laid dove that on the principle 
o! Feofcion 43 of the Transfer of Property 
Att where separate rights (treated in favour 
of different persons tan all be exercised 
without encroaching upon each other they 
must be treated as relating to different 
portions of the property. There appears to 
me no doubt that Musammat Amiran oould 
have imistad on having the mortgaged 
property assigned lo her free of incumbrance 
and I agree with the learned Subordinate 
Judge tbat the plaintiff cannot tlaim to 
throw any pait of the burden on her. In 
this Oonrt the learned Counsel for the 
respondent raid he would have accepted 
this position if the land had remained in 
possession of Saiyid Malhu, but as his own 
sale-deed alio made no mention of the 
inmmbrames he was equally entitled to have 
an uiincumbered half share of the property 
transferred to him. Thi9 argument, however, 
loees sight of the fact tbat the share foreclosed 
by Musammat Amiran w t s expressly men. 
tioned and excluded in the sale-deed to Talib 
All. What wae sell to him was merely the 
share which remained after Mutammat 
Amiran bad obtained her half share. Tbeie 
are tome indications on the record that this 
is what was understood by the parties at the 
time. It is significant that while the half 
share was mortgaged to husammat Amiran 
for its. 200 the price paid by Talib Ali for the 
other half was ODly Rs. 25. Similarly when 
the plaintiff sued to redeem a mortgage on 
one of the numbers in suit she did not make 
the defendant a party. This might, of courie, 
be due to oversight but it might also be 
due to the fast that she did not regard this 
number as in any way belongirg to the 
defendant’s half share* Similarly Musammat 
Amiran was not made a party to a redemption 
suit brought in reipect of another of these 
plots in the year 1872 within a short time 
after the mortgage to her. These, however, 
are minor details, Agreeing with the view 
of the law taken by the learned Subordi. 
n»te Judge I allow the appeal and setting 
aside the decree of the lower Appellate Court 
restore the desree of the Court of first 
instance with coBts in all Courts. The cross* 
objeet'ons filed by the respondents have not 
been urged and are dismissed but under tbo 
oirsumetams without ocsts. 
yr, c. A. A y b, Appeal allowed , 


ALL 4H AB AD HIGH COURT. 

Sbosd Civil Appbal No 1612 of 1920. '* 

June 29,1922. 

Present:— Mr. Justice Kanhaiya Lil and 
Mr. Justice Sulaiman, 
FAKHRULLAH KHAN— Difihdant 

—Appkluat , 

versus ' 

RAM SARUP—Plaintiff— Riflpo^oiwr. 

Limitation Act (IX of 90*), s. 13 — Foreign territory 

Basra , whether under administration of Government 
of India—Period of absence in Basra, exclusion of 

The faofc that the territory of Basra was occupied 
by troops sent by the Government of India for the ’ 
campaign in Mesopotamia and that the despatches 
relating to the operations of those troops were 
published in the Gazette of India, ia insufficient to 
show that Basra was under the administration of the 
Government of India ; for the purposes, therefore, 
of section *3 of the Limitation Act, absence in • 
Basra is absence in a foreign territory, and a plaint¬ 
iff is entitled to deduct the period of such absence 
from the period of limitation prescribed for a suit to 
recover on a pro-note executed by the absentee in 
British India, [p. 979, col. 2.] ;. ; 

Second appeal from a decree of the DULiifc 
Judge, Mearut. 

Mr, Laht Mohan Banerji, for the Appellvot.l 

Mr. Surendro Nath Gupta, for the Racpmd* ‘ 
enfc. 

JUDGMENT.—This appeal arises out of# 
sait brought by the plaintiff-respondent for 
the recovery of money due on a promissory- 
note executed by the defendant in favour 
of the plaintiff, on the 12th of April 1913. 
The promissory note purports to have been > 
executed for Rs. 1,000. The whole of 
this sum was payable, on demand, The 
allegations of the defendant were that : 
he executed the said promiseory-note for 
Re. 100, tbat the plaintiff wae .not. 
competent to enter into the transaction 
which resulted in the taking of the 
promissory-note from the defendant became 
he was a Government servant and that tbfl 
claim was barred by limitation. 

The Court of first instance found that the; 
promissory-note. in question had been • 
exeoutadfor Rs. 1,000 by the defendant in ! 
favour of the plaintiff on au.old account, and 
that the plaintiff was entitled to gue for ; 
the recovery of the money due to him. on, 
that document, It farther held that the : 
flait had been brought on the 14th of . . 
August 1918, , after the time allowed by j 
J aw had expired and that eepfcion 13 of; 
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the Indian .Limitation Act did not siva 
limitation. It, therefore, dismi?s9d 
the claim. The lower Appellate Court, 
however, lann to the conclusion that 
section 13 was applicable and that the snit 
was within time. It decreed the claim 
accordingly, In the lower Appellate Court 
the defendant does not appear to have 
challenged the findings arrived at by the 
Coart of first instance in regard to the 
qaestion of the genuineness of the promissory 
note for the amoant for which it parported 
to have been executed or in regard to 
the right of the plaintiff to file the suit. 
The only point which appears to have been 
raised in the lower Appellate Ooirt waa 
whether the suit was barred by time. The 
promissory note was executed on the 12th 
of'April 1913 at Meerut, where the 
defendant was employed as a store keepor 
in the Supply and Transport Department. It 
is admitted that he left Karachi for France on 
the 15th of September 1911 and reached 
Frame on 13>h of Oitober 1914. He 
remained there till the 15th of December 1 915. 
He then left forBisra where he stayed from 
the 8th of January 1916 to the 15 sh of 
March, 1917, returning to Inlia, on the 21st 
of March 1917. The present suit wis 
filed on the 14th of August 1918. If the 
period spent by the defendant in Basra 
and France be taken into consideration and 
excluded from the operation of limitation 
under section 13 of Aot IX of 1908, then 
the present suit would be within time. 
That section provideo that in computing 
the period of lim tation prescribed for any 
suit, the time during which the defendant 
had been absent from Brhiah India and from 
the territories beyond British India under 
the administration of the Government of 
India, shall be excluded. The term “British 
India" has been defined in section 3, clause 
(7) of the General Clauses Act, 1897, as 
meaning ‘‘all territories and plates within Bis 
Majesty's dominions which are for the time 
being governed by Hie Majesty through the 
Governor General of India or through any 
Governor or other official subordinate to the 
Governor General of India/’ Basra is clearly 
not within British India. The only question 
for consideration is whether Basra was a 
territory outside British India under the 
administration of the Government of India 

within the meaning of section 13 of the said 
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Act at the time when the defendant waa 
staying there in military employ. 

The Court of first instance refers to the 
Indiau Year Book for 1917, edited by Sir 
Stanley Reed. There it is stated that “the 
Indian Expeditionary Force entered the city 
of Basra on the 2drd of November 1914; 
and the notables were assembled and a 
proclamation stating the reasons for the 
occupation and the friendliness of the British 
Government, was read and salutes were 
fired.” It is further stated that “the 
subsequent operations in Mesopotamia remain¬ 
ed under the charge of the Government of 
India; and tLe War Office did not assume 
direct responsibility until February 1917/' 
It is true that the troops which took part 
in the campaign in Mesopotamia were known 
by the name of the Indian Expeditionary 
Force, and the despatches relating to its 
operations were published in the Gazette of 
India ; but that fact is not sufficient to show 
that Basra was under the administration of 
the Government of India. Basra waa 
oempied by the British troops or for the 
matter of that by the troops ssnt by the 
Government of India; but the occupation 
was military occupation for the purpose of 
proceeding with the expedition and protecting 
the army on its way onward and securing 
its safety and support. The territory was, 
except for those purpose?, not under the 
administration of the Government of India, It 
was foreign territory under military oesupa- 
tiou, the object of which was maoh more 
restricted than that of an administration 
carried on for other purpose?, and, in 
our opinion, section 13 is wide enough to 
apply to o%ses of absence in such territory, 
though it may be under temporary military 
occupation of the kind above mentioned. 
We do not see any reason why the plaintiff 
should Dot be allowed the benefit of section 
13 and wa agree with the lower Appellate 
Court in finding that the period during which 
the defendant was absent from British 
India in Franco and Basra, should be 
exculded. Taking that view of the matter, 
the suit of the plaiutill ia clearly within time. 
In First Appeal from Order No. 9o of Iy2I 
(Qoya v, Kunj Behan Singh) % decided ca 
tho 4th of Aapuofc 1921, a similar view was 
maintained. The learned Counsel i r tfio 
defendant-appellant a^ksns that thecc-se may 

be rpmacdsd to the lower Appellate Coart £a 
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order that the other points determined by 
the Court of first instants may be decided 
by it; but as there is no affidavit indicating 
that those points had been taken there, we 
are unable to aooede to that request. The 
appeal is dismissed with costs. 

W, c, A. Appeal dismised. 


PRIVY COUNCIL. 

Appeal from toe BoyB*Y High Court. 

May 25, 19/2 

Present—Lord Buckmaster, L:rd Alkinsor, 
Lord Sumner, Lord Careon and 
Sir John Edge. 

Thi FORT PRESS t OMPANYJjiMmD 

— DlFlNDANTS — AtPElLASTS 

versus 

The MUNICIPAL CORPORATION op the 
CITY ( k BOMBAY and another — 
Plaim.ffs— Ek-iondents. 

Lund Acquisition Act (I of Acquisition 

prucecdinga, commencement uJ—Qicncr oj land, right 
of, to effect private sale, if determined. 

The commencement of proceedings under the 
Land Acquisition Act for tho acquisition of a piece 
oF land does not estop the owner from entering 
into a binding agreement for a private sale of the 
same. Such an agreement can be enforced like 
npy other contract. 

Appeal from a decree cf the Bombay 
High Court, (Mr. Juiliie Hta’.cn and Mr. 
Jnstioe Maiten), dated tho 3 If t July 1919, 
in Original Civil Jurisdiction Appeal No. ,.U 
of 1919, reported as IS Iud. Cap. 621 
affirming a decree cf the same Court (Mr, 
Justice Maoleod) in Original Suit No. 358 
of 1918, dated tho 24th February 1919, 

Messrs. G. I, Talbot, K. 0., and A. F, 
Wootten, K. 0., for the Appellantr. 

Sir George Lotcnde*, K.O., Mr. IF. E, Up o\n, 
E * 0,, and Mr. E. B. Rai• es, fer ihe Respond, 
entfl. 

JUDGMENT, 

Loi.d Buckaiaster, - In this case the Cor- 
potation cf Bombay entered into negotiations 
during the yoais 1916 and 1917 with the 
appellants tThe Fo.t Press Compiny, Limit 
ed) for the purpoLO of acquiring from 
them by agreement certain lands that were 
needed for local purpose. Those negoti¬ 


ations were not successful and on the 28fch 
July 1917, while they were still pending, the 
Government issued, under the Lind Acquisi¬ 
tion AH, at the request of the Corporation, 
a notiScation that the lauds were required 
to be taken by the Government for a public 
purpose. That notification was followed in 
due ccuree by a notice on the 22ud August, 
)917, signed by the Deputy Collector of 
Bombay. The Collector proceeded in accord¬ 
ant© with the powers conferred upon him' 
by the Act to bear the dispute, but on 
the 12th September 1917, the negotiations 
between the appellants and respondents were 
re opened and a proposal was made.by the 
Fort Pie:-8 Company stating that they were 
willicg to accept without prejudice 

Rp, 1,45,517, inclusive of 15 per sent, for com- 
puhory acquisition and the cost of the 
chimney as the price of tbe properly, sab* 
jett to certain specified deductions This 
proposal was accepted and approved on bs* 
half of the Corporation of Bombay, This 
alteration in the position of the parties 
was brought before the Collector in due 
course, but at an adjoarned hearing on the 
27th January 1918 it was denied on be¬ 
half of tbe appellant) that auy agreement 
had been reached, and the Collector accord¬ 
ingly further adjourned the proceedings 
in order that, as their Lordships nnderstand 
the report of what took place, the parties 
might take the necessary steps to settle 
whether or not a bargain had been made. 
Those steps were taken with promptitude 
by the respondents, who instituted proieed- 
irgs iu the High Court of Judicature at 
Bombay on tbe 12th March 19 a 8, asking 
for a declaration that there was a confcraot 
and for a ve y large number of points of 
ancillary relief. They succeeded before 
both Courts, namely, that exercising Original 
and that exercising Appellate Jurisdic¬ 
tion and from the latter this appeal 
has been broaght, Tbe foundation of the' 
appellants’ case rests on the assertion that' 
when once prooaedings for compulsory ac¬ 
quisition have been sat on foot, the interact¬ 
ed partus cannot oome to any bidding 
agreement regulating the amount of thO 
purchase price. There i9 nothing whatever 
iu tbe Land Aoquisitioo &ct itself to nega^ 
tive any such right. If the parties bsfore 
the ia&titafciou of the proceedings oateadp- 
lated by that Act, ohosa to agree, they were 
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perfectly aompetenfc to do so and thare is 
nothing whatever in the wjrds of the A»t 
to suggest that this power in thereby taken 
away. The Aot aertainly does not direatly 
affect such a result, nor cm their Lordships 
ascertain any reason why the fact that aom* 
polsory powers have been iovckad in o-der 
to secare property from unwilling vendor*, 
should be regarded as denuding all parties 
of rights they possessed before the proceed¬ 
ings began. 

in the present ease, the Corporation of 
Bombay enioys by virtue of its Municipal 
Act of 1888, express power to aiquire im¬ 
moveable property at certain terms and 
rates and prices as may be thought right 
by the Commissioner when approved by the 
Corporation, and consequently the Board is 
not faced with the consideration of the 
question a9 to whether there was any initial 
informality in the power of the respondents 
to do what they have done 

Their Lordships think that the agree* 
ment made, which is now established be 
yond dispute, is ud agreemfnt which bound 
the parties and that the H gh Court exer 
cisiDg their appellee jurisdiction, were right 
in the view they took. 

Their L'rdahips 1 opinion is not intended 
to interfere with the ju-isdiction of the 
Collector. It may bs a very unasial thing 
that he should proceed to determine what 
ia his view the priie should b^, after bo 
bad evidence of a oomolete 0 )n!r.ic< on the 
point, but if be thought right to do so 
their Lordships’ judgment will not affect his 
taking sath a soars*. All they decide is 
that the parties who were campeteut before 
the proceedings to agree what they thought 
was the r-ght price for the prooer'y remua 
competent after the procped ngs and an agree¬ 
ment so made is capable of be.ng enforced 
in the Courts in the ordinary way 1 * 

For these reasons, in their Lordships’ 
opinion, this appeal fails and mast be dismiss* 
ed with costs, and their Lordships will 
humbly advise His Majesty accordingly. 

N. h. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. E. 
F . Turner Sf Sons. 

Solicitors for the Respondents.—Messrs. 
Sanderson , Lee, Eddis J}’ Tennant. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 841 of 1S21. 

July 4, 1922, 

Present: —Mr. Justice Stuart and 
Mr. Justice Sulaiman. 

JUGAL KISHORE — Plai>tiif~Appellant 

versus 

GRE*T INDIAN PENINSULA 

RAILWAY AND ANOTHER — DEFENDANTS— 

Respondents. 

Limitation Act (IX of 'PO'D, Sch, I, Arts. 30, 31— 
“Againot a carrier for losing or injuring goods," 
meaning of—loss, time of, proof of—Onus—Non* 
delivery of goods—No tefusal to deliver — Limitation, 
operation of—Reasonable time for delie very. 

Art. 30 of Schedule I to the Limitation Act refers 
to losing or injuring goods by the Carrier, and not by 
the consignee, that is to say, time begins to run 
from the time when the Carrier lost or injured the 
goods, and not from the time when the consignee 
may be said to have suffered loss. The words “against 
a Carrier for losing or injuring goods”, obviously 
suggest not a mere loss of goods to the owner, which 
might be caused by non-delivery, but an actual 
losing of goods by the Carrier himself, and the 
burden of proving that the goods were lost more 
than one year before the institution of a suit for 
damages, is on the Carrier [p. fH2, col 2.] 

Fakir Chand v. Secretary of State for India in 
Council , Ind. Cas. 477; 170 P. L. K. 1913; 122 P. 
W. R. 19 3, followed. 

There is no indexible rule that, in an action to 
recover damages for non-delivery of goods against 
a carrier, time, under Art. 31 of Sch 1 to the Limita¬ 
tion Act, must begin to run from the expiry of the 
ordinary period of transit, [p. 983, ool 2.J 

In nn action lor damages for non-delivery of 
goods consigned to a Railway Company, where no 
time is lixed for delivery, if the correspondence 
between the parties shows that the matter was 
being inquired into and that there was no refusal 
to deliver well within a year of the suit, Art. 31 
of Schedule I to the Limitation Act cannot be pleaded 
as a bar, for, iu such a case, it oannot be said 
that the suit was brought more than a year 
from tho expiry of a reasonablo time within whioh 
the goods should have been delivered [p. col. I.] 

Madras and Southern Marhatta Railway Co. v. 
Bhimappa , 17 Ind. Cas 4 9; 2 M. L J fill, relied on. 

Mutsnddi Lai v. Bombay Baroda and Central India 
Railway Co., 58 Ind Cas 5i7; 18 A. L. J. 377; 2 U. 
P. Ij. R. (A. i £4 42 A. 3' 0, Great Indian Peninsular 
Railway v Qanpat Rsii, 10 Ind. Cas. 122 33 A. 544; 8 
A. L. J. 54*, distinguished. 

Second appeal from a decree of the District 
Judge, Allafabr d 

Ur. Katlas Noth Kat-u, for the Appellant. 

Mr, Ladli Prasad Zutshi, for the Respondents 

JUDGMENT.— This is a plaintiff's appeal 
arising oat of a su't for reoovery of damages 
for ren-delivary of goods, 

Ou the 28th August, 1918, the plaintiff 
purchased aertain bales of doth at Bombay, 
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which his commission agents made over 
to the G. I. P. Railway for transmission to 
Ohunar, which is on the E I. Railway line, 
and duly obtained a Railway receipt for it. 
The goods, however, never reached Ohnnar. 
Hence the claim. 

Both the Railway Companies pleaded 
the bar of limitation, and both tried to 
throw the responsibility on the other. The 
G. I. Pf Railway Company asserted that the 
goods were banded over to the E. I, Railway, 
atManikpur junction, while the E. I, Railway 
Company denied having received the goods at 
all, At the trial no dispute was raised 
aB to the amount of damages claimed, nor 
was aoy issue struck on the point 


Both the Courts below have found that 
the plaintiff has not yet received the goods 
and has suffered loss; and further that the 
plea raised by the E. I. Railway Company 
that they never received the goods, was in* 
correct, and that in faot the goods did arrive 
at AllaVabad but owing to a mistake made 
by the Goods Clerk, they were despatched to 
Chupra instead of Obunar : they have bow* 
ever, reluctantly dismissed the claim as being 
time-barred and have directed tbe parties to 
bear tbeir own costs. 

Tbe treatment aocorded to tbe plaintiff 
is unfortunately not the first whiih a 
consignee has had to suffer. When there was 
a delay in the arrival of tbe goods, the 
plaintiff started writing to both the Com¬ 
panies, who delayed action by the plaintiff 
by informing him that the matter wss under 
enquiry. A perusal of the lengthy correspond¬ 
ence that ensued shows that tbe plaintiff 
was all along made to believe that enquiry was 
being made. A letter on the 25th February 
19 19 stated that tbe matter had baen refer¬ 
red to the General Traffio Manager, One 
of tbe 3rd April 1919 showed that the 
matter was still under enquiry, That of 
the 19kh April 1919 asked the plaintiff 
to be at tbe station to reosive the goods. 

On tbe 22nd April 1919 the plaintiff was 
required to send a oopy of the bejuk and the 
letter of the 19th June *919 told him that 
the matter was receiving “epeoial attention” 
and that of the 12 th July 19*9 that “the 


subject was receiving best attention.” 

In December 19.9 the plaintiff was asked 
to oall personally, in January and February 
1920, the E.l. Railway Company was still 
asking for particulars of the contents of the 


bales. On tbe 31st March 1920 the suit 
was actually instituted. 

The recital of these few dates alone is 
sufficient to show that the plaintiff wss never 
informed wbat bad happened to tbe goods 
whether they were lost, injured or mis* 
delivered nor was he told when and where they 
were lost or injured, On the other band, 
he was all along assured that inquiry was 
being made, wbiob naturally made him wait. 
This assurance was continued even after 
tbe expiry of tbe period of one year wbiob 
is now pleaded as a bar. When the E. I. 
Railway Company, by its own conduct, made 
the plaintiff await the result of the enquiry, 
it is lather startling io find the plea of 
limi'ation raised in defence on its behalf. 
However, as tbe Companies 1 agents have 
thought fit to raise tbe plea, we are 
bound to consider it. The defendant Com- 
ponies plead tbe bar of Arts, 30 and 31 of 
tbe Limitation Act. 

Art. 30 applies to suits for oompeusa*- 
tion for losirg or injuring goods, aud the 
period is one year fiom tbe date when tbe 
loss rr irjoty occurs. It is obvious that the 
Article refers to h si? g or injuring goods by 
tbe carrier and not by the plaintiff, that 
is to say, time begins to rnn firm the 
time when tbe carrier lost or injured the 
goods, and not from tbe time when tbe 
consignee may be said to have suffered loss. 
This was the view expressed by Rattigan, J., 
in Fa Air Oht.nd v. Secretary of State for India 
in Council (1), following an earlier case cf 
tbe Punjab Chief Court. We agree with 
b's view that tbe words "agairst a carrier 
for losing or injuring goods obviooly suggest 
not a mere loss of tbe goods to tbe owner, 
which might be caused by misdelivery, but 
bd actual losing of goods by the carrier 
himieif.” Now, as we have already remark¬ 
ed, tbe Companies do not suggest when and 
where the loss took place Tbe burden of 
proving when the goods were lost was deoi* 
dedly on the Companies, and it not being 
proved that the goods were lost by them 
mere than one year before tbe institution 
of the suit, tbe claim is not barred by Art. 30. 

Art. 31 fixes one year from the date 
when the goods ought to have been delivered 
and applies to suds to recover compensation 
for nondelivery. It is to be noted that in tbe 

(1) 191ml, Cas, 477j 170 P. L. R, 1913; 122 P. W. 
R. 1918, 
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' present ca~o no time was fixed for the delivery 
* of goods, and the cone*pond sec 3 between the 
’ parties sho*s that the matter was being 
inquired into acd that there, was no refusal 
to deliver, up to well within a year of the 
suit. In the oircumsfcanoas of the use we 
are unable to hold that the suit was inaii* 

' luted more than a year from the expiry of a 
reasonable time within which the goods 
shoald have b3en delivered. This view is 
fully supported by the case of Madrat 
and Southern Marhatta Bailway Go. v. Bhu 

' mappa (2). # , - 

‘ The Courts below have relied on the ease of 
if utsaddi Lai v. Bombay Baroda and Central 
' India Bailway Go. (3). That was a pecu¬ 
liar sase. The plaintifE had sonsigned the 
goods on the 10th January 1913, and in 
February 1914 the plaintiff was dis- 
tinstiy informed that the goods were not 
lost but were lying in their Lost Prop¬ 
erty Offiae as delivery had not been 
’ claimed by aDy one, and that be should take 
’delivery there. And yet the suiti was not 
instituted till the 7th January 1919, the 
plaintifE olaimiDg cxtecsion of time because 
of a letter of the 17th of March 1916, under 
whieh the Company had offered to pay him 
something as eompensation. Binerji, J., 
held that that letter did not amount to an 
' acknowledgment of liability so as to give a 
fresh start. On that finding the Mai'* 
was eha-ly b.rred by «ime. It is trus 
that in the bo3y of the judgment there is a 
remark whiah may suggest that limitation 
begins to run from the expiry of the ordinay 
p 9 riod of transit, but that ramark is au 
oh ter dictum as the point ww not a punt 
whieh had to be derided in that appeal. It, 
however, finds support from an earlier sase, 
Qreat Indian Benimular Railway v. Ganpat 
Tfai (4) but this also is distinguishable from 
|he present ease. The judgment in that 
oaa e does not show that the Company had 
been assuring the plaintiff that enquiry was 
being made or that he waited in pursuance of 

lueh an assurame. 

In the present case, when the plaintiff had 
all along been assured that enquiry was 
b 8 i D g made, and he had even hopes of 
recovering the gocds til September 1919, 

(2) 17 Ind. Cas. 4’9 ; 23 M.L. J- 5 1L T p 

(3) 68 Tnd, Cas. 647; 18 A. L. J. 3.7; - U. P. L. E. 

Cas, 122j 33 A 541; 8 A, l, J. 5i3. 


it cannot be said that his elaim was filed 
more than a year after the date whan the 
goods oujht ti have been delivered. We 
do not recognise any inflixib’e rule that 
time mast begin to run from the expiry of 
the ordinary period of traosit. 

We are, therefore, of opinion that the 
olaim is not barred by time. The result ia that 
we allow the appeal, set aside the decrees of 
the Courts below and deiree the plaintiffs’ suit 
with sosts in all Courts. 

w. c. A. & ». H. Appeal alhvei. 



MADRAS HIGH COURT. 

Oit t Civil oookt Appeal No. 49 or 1921. 

March 10, 1922. 

preterit Mr. Jastioa Oontts-Trotter and 

Mr. Ju3tioe Rame3am. 

M. DORAISAMY AlYANGAR—Dxtg¥DiST 

No. 1—Appellant 
terms 

K. NARAYANA AIYANGAR and othess — 

Plaintiff3—Respo-dent*. 

City Civil Court Act (Mad. F/f 0 / 1892J, s. 3— 
Presidency Small Cause Courts Act (XV of 1*8 &), sw. 
1 ^, -ii —Landlord and tenant—Suit in, ejectment — 
Jurisdiction of Madras CH'J Civil Court . 

The jurisdiction of the Madras City Civil Court to 
entertain a anit in ejectment against a tenant is 
uot barred by reason of sectiou 4 of the Presidency 
Small Cause Courts Act read with section j of the 

Madras City Civil Court Aot. 

Seotion 4< of the Presidonoy Small Cause Coarta 
Act relates only to applications and not to suits. 

Abdul Rahim Sahib v. Qangathara Ai'jar, 37 Ind. 
Cas 436- 4 L W.4Q2, Kalyanchand Lalchand v.Sitabai 
Dhanasa , 23 Ind. Cas. 32'; 38 B. 30.1; l6 Bom L. K. 5 
and Venkata Chandrapya Nayanivaru v. Venkatramn 
Reddi, 22 M 256; 8 Ind Deo. (N. a ) 182, distil*. 

guished- 

Appeal agamst a deeree of the City Civil 
Court, Madras, in Original Suit No. 71 of 
1921. 

FACTS appear from the julgment. 

Msesra. K. 8. J•yanma Aiijir and A. N . 
Krishna Aiy^ng ir t for the Appellant.— 
Tnere is aep-riul proiedure pressribed for 
ejeetmont under section 41 of the Presidoniy 
Small Cause Courts Aft, The plaintiff 
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should have gone to the Small Cause Court, 
The City Civil Court’s jurisdiction is barred 
under section 3 of the City Civil Court Act. 

Refererce was made to Abdul Rahim Snhtb 
v. Oangathara Aiyar (l), Kalyanchand LaU 
chand v. Sifalai Lhanasai 2) and Ven ota 
Ohandrappa Nayanivaru v^Venkatrama Reddi 
(3). , . 

Mr, W, V t Rango8awmi Aiyongar, for the 

Respondents.—What is provided for in section 
41 of the Presidency Small Cause Oourts 
Act is an application. Under section 19 
this suit is cot cognizable as a suit by 
the Small Came Court, 

JUDGMENT.—The first point in this 
appeal is whether fcbecognizanoe of the suit 
by the City Civil Court is barred by section 
3 of the City Civil Court Act (VII of 1*92). 
The appellant relies on section 41 of the 
Presidency Small Cause Courts Act (XV of 
1682) and contends that, because an appli- 
cation to eject a tenant could be filed in the 
Small Cause Court, the present suit before 
the City Civil Court is barred. We do 
not thick this contention is tenable, the 
present suit before the City Civil Court is 
obviously not cognizable by (he Small Cause 
Court (vide section 19 of Act XV of 1882), 
Wbat is cognizable is merely an application, 
0. VI, r. 3 of the Rules for the Presidency 
Small Cause Courts, no doubt, says that an 
application under section 41 of the Presi¬ 
dency Small Cause Oourts Act shall be in 
the form of a plaint, but on this ground the 
application does not become a suit. We, 
therefore, feel that the present suit was not 
cognizable by the Small Cause Court as a 
suit and, therefore, section 3 of the City 
Civil Court Act does not prohibit its being 
filed before the City Civil Court. The *a*B of 
Abdul Rahim Sahib v, Qanguthara Aiyar (1) 
has no bearing on the point before us. It 
deoides that suits under ssotioos 47 and 49 
of the Small Cause Courts Act should be 
filed before the High Court. Kalyanchand 
Lalchand v. Sitabai Dhanasa (2) and Venkata 
Chandrappa Nayantvaru v. Venkatrama Reddi 
( 3 ) deal with the construction of section 11 
of the Civil Procedure Code and, therefore, 
cannot help us in construing section 3 of the 
Oily Civil Court Ait, 


.. Coming to the merits, it has been contend* 
ed that the evidence does not support the 
finding that the plaintiff is a tenant under 
the Official Assignee and that the first de* 
fend ant is a sub tenant nnder the plaintiff. It 
is also contended that the title of the p'aintiff 
is really a title to the whole leaie*bold interest 
of the insolvent Srinivasa A iy an gar by 
assignment from the Offioial Assignee and, 
as be b&9 not got a registered instrument, 
the plaintiff i* not in a position to prove 
bis title. I* seems to us that the evidence of 
the plaintiff supported as it is by Eihibit 
E which the lower Court has found to be 
genuine, conclusively shows that the original 
arrangement enter* d into by tbe second 
de f er dant Venkatapathy Aiyangar with tbe 
Official Assignee was really on behalf of the 
plaintiff, that the second defendant was 
benamidor for tbe plaintiff, that the second 
defendant (representing the plaintiff) was r& 
ter ant under the Official Assignee and that 
the first defendant was a sub tenant under 
tbe plaint ff. Whether the transaction 
between the Official Ats’gnee and the plain 
tiff actually amounts to an assignment or 
orly a lease of tbe le&re bold right teed 
rot be decided. It is enough that the ht 
defendant holds as a tenant under tbe plaint* 
iff and tbe amount of R°, 9 8 0 ; whiih he 
has been paying to plaintiff is clearly a 
belacca cf rent of Rs. 20 for which he baa 
been bolding the piemiees ntder the plaintiff, 
be having paid Rs, 20 8 0 diricly to the 
Official Assignee, Tbe findings of the Oity 
Civil Judge are eorreit and the deoree cf the 
lower Court will bs modified by giving.credit 
to all the Amonnts paid by the 6rci defendant 
to the Official Assignee, Oth*rwi e tbe 
appeal fails and ij dismissed with cjsts. 

V. C. P. 

Decree mod.fi </. 


(1 37 Ind. Cas. 486; 4 L. W. 402. 

12 ) 28 ]ud. Cas, 326; 38 B. 809; 16 Bom. L. R. 6. 
j 3 ) 22 M, 268 8 Ind, Poo. (n. sj 182, 
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ALLAHABAD HIGH COURT. 

Oiyil Bsyuion* Nos. 4 »hd 5 of 1922. 

June 27, 1922. 

Preienl:— Mr. Ju°tiie Bjy<s. 

INDEJRPAL S'NGH—Amic.ST 

V6'tU8 

BAFATTanh oih-hf—Oppoiii* Pasty. 

Agra Tenancy Act (II of UOU, * f” 

rent er damages for not raising crop—Civil Court, 

Jurisdiction of, 

A suit by a landlord against his tenant for rent 
or damages for not raising a crop is a suit under 
■action < 2 of tha Agra enar.cy Aot, and is excluded 
from the jurisdiction of a Civil Court [p, W^0,^col J 
Lalji Panday v, Berhamdeo Panday, 16 Ind, v.as. tv; 

10 0. W. N. 89, referred to. 

Civil revision against an cider of the 
Judge, Court cf Small Cauf es, Baeti. 

Mr. Rornandan tratad , for the Applicant. 
Mr. Agha Haider, for the Opposite Party. 
JUDGMENT —The faota giving rise to 
this application in oivil rev'sion are as 

follows :— . _ r , 

The plaintiff, the Raia of Mahion, is 

the Zemindar of the holding in dispute. 

The defendant is its otcopaLcy tenant and 

holds it on batai ren‘, tfcaS is to tay, the 

tent payable by him is half the crop 

raised each year payable in kind. It is 

.alleged that in the year 13-7 Fasl , the 

defendant purposely did not tow the land, 

so that there was no crop. 

The plaintiff sned the defendant for 

an ears cf tie »en* in that year, in the 
Revenue Court. The pleadings are not 

before me. . 

From the judgment of the Assistant 

Collector, it appears that tha 1 , Court dismissed 

the suit, on the gioii-d that the p.txari 

proved that no crop had been raided cn 

the land. On appeal, the Collator on* anted 

himself with ciimiseitg t'.e appeal in a 

judgment of a few lines, mthont any 

dissuasion. That litigation ended there. I 

presume it could have Leen taken further, 

bat as the pleadings are Lot bifore mr, 

I sannot say. But anyhow I think it 

unneiessary to pursue that quastion farther. 

The Revenue Court did not refuse to bear 

and deoide the suit ; bat deeded it rightly or 

wroogly (it is immaterial which), aopueutly 

od its merits on tho evidence before it. 

In 1328 Fasli the d 0 f«ndant aga.n did 
rot sow the land ; house thi-4 suh, wbioh 
was brought to rioover Rs. 30 as carnage3 
n the Ccuit of Small Carets a* Basil. 


Tho learned Judge say* : "Rents in owh 
or kind are remerable only through the 
Revenue Court. It is tree, liability for 
rent in eaee of intentional boo production 
is not specially provided for in the Tenancy 
Att; bet tbere does not seem to be ary 
differetoe in principle in the saae of nrn- 
prodcotion cf crops in any particular year, 
and the cesr of removal of crops after 
prrductioD but lefore appraiseen*, for tha 
porprse cf et>tiirating rent provided for in 
Best ion If 4, those 4 r.f the Ast." He, 
aecordirgly. beld, that theruitwis cxolu- 
livtly tii»ble by tLe Revenue Court,^and 
ordeied the plaint to le re<arced for pre* 
lenfatioD to the proper Ocurt. ^ ^ 

The plaintiff c:mes here in revision. It 
is r'renuoiely argued, on his behalf, that 
section 102 (1) of the Act, lead with 

eestion IC4, (having especial regard to the 
wording cf clause 4) enables a Revenue 
Ccuct to give relief vihere the rent is 
payable in kind, olI/ when a orop ba=i in 
f. c t been grown, if a tenant deliberately 
refutes to iow the land, Le commits a 
breach of his implied covenant to row and 
cultivate tie land with due dil gense, and 
Uat, i hex efore, as lo rent can be ever 
ascritaiued there being no «rop, much less 
can it te ricovered on the baris of half 
of the harvested crop, his only remsdy is 
to sue fer damages for breaeh of ocDtracf. 

in older, prima facie, to deside a qu^tion 
of jur sduti >u, it is neieaeary to examine 
the plaint. Before proceeding further, there- 
foie, 1 will give a summary cf the plaint. 

Faiagiaph 1 describes the plaintiff ea 
tLe laLdlord, aLd the defendant as his 
osiutansy tenant of the land in dispute. 
Paragraph 2 stages, tl at tho land wan kt 
to tl.e defendant cu the agreament (and 
aC itrciog to a pievalrofc onsiom) that the 
tenant ebculd cultivate the land and tow 
croirt, and that the Zemindar should reseivo 
half of the produce by way cf rent. 
Paragraph 3.—“The defendant is ols.inate 
and headstrong, and in order to saute 1.83 
to the plaintiff did not sow the land during 
132' Fasli, ba‘ 1 -*ft it fallow, with the 
re .ul& that the plaint ff suffered a loss of 
R*. 30, which he i-> erttUd lo recover 
from toe defend *nt.” Paragraph i —As 
the land* ate occupancy holdings of the 
defaidant, the plaintiff sannot get them 
cultivated by o;her tenan's. fa agraph 5.— 
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The plaintiff often demanded “damages or 
rent,” (har;a wi nuhsan ya lagan) from the 
defendant, but he refused. Paragraph 6.— 
Tie plaintiff has suffered loes from the 
unlawful action of the defendant, and ae 
lrng as the defendant does not bow any 
erops in the suit lands, bo lo D g it ie 
impossible for the plaintiff to realize the 
batai rent (rent in kind) through the Reve. 
me Courts. The suit for arrears of rent 
was dismissed by the Rent Court; and the 
plaintiff has no remedy excspt to bring a suit 

for damages in this Court. 

It seems to me that, from a perusal of 
the plaint itself, the suit was within the 
cognizinse of the Revenue Courts. Admit¬ 
tedly the relationship of landlord and, 
tenant subsists, and the rent has not been 
paid, and the plaintiff prays to reoover 
Bs 30, “damages or rent". I think, for 
reasons recorded below, this suit falls 
within a suit contemplated by section 102 
of the Tenanoy Act, haying regard to the 
explanatory word B of the Fourth Sshedule, 

Serial No. 2. 

Seotion 167 of the Tenancy Act, I think, 
puts the matter beyond doubt. It provides 

that "all suits.of the nature specified 

in the Fourth Schedule shall be heard and 
determined by the Revenue Courts; and, 
exsept in the way of appeal, as herein¬ 
after provided, do Court other than a 
Revenue Court shall take cognizanse of any 
dispute or matter in refpeot of whish any 
such suit.might be brought.” Turn¬ 

ing to the Fourth Sshedule, I find included 
in it Serial No, 2, i a euit under eestron 
102 of the Act “for arrears of rant, or 
where rent is paid in kind, for money 
equivalent of snah rent.” It seems to me, 
that this suit oomes within sestron 1U2, as 
explained in the sobednle. These words 
"or where rent it paid in kind, for money 
equivalent of snsh rent.” was first introduced 
into the Tenancy Legislation of tbeee 
Provin.cs. by se.tion 93 (a) of A.t XII of 
1881, apparently to give effect to the ruling 
of the Foil Benih of tfcii Court, in Tajuddin 
v. Bam Parshad (1). Apart, however, from 
the broad question whether such a suit lies 
in a Civil Court, I think, the present suit is 
excluded frrm the eogDizmca of tbe Small 
Cause Court, in whi«h it was Bled by 

(1) 1 A, 2»7i 1 M. Dec, (h. b.) 127, 


Art, 8 of tbs Seeond Sohedule to 'Act XI 
of 1887. Tbe «as9 of Lilji Panday v. Berham• 
deo Paniiy (2) is exastly in point. There 
Mookerjee and Caroduff, JJ„ disea99 the 
law at length. I rejsit the application 
with toils, 
w. 0. A. 

Ajplication re ec'ed, 

• **•••• * i 

(2) 13 Ind, Cas. 29; 16 C. W. N. 83. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Fust Civil Apmal No. 69 of 1921. 

July 10, 1922. 

Pretent i—Mr. Simpson, A. J, O., 
and Syed Waz’r aean, A. J. 0, ■ 
HAMID MIBZ4BEG ai»d another 
—Plaiktiffs—Appellant* 


tiSTSUt 

AHMAD MIRZI BEG-Difindaht— 

Rbspondikt. 

Pleadings—Amendment—Civil Procedure Code (Act 
V of 190 J, 0. VI, r. IT—New case, when can he 
allowed to he introduced—Suit , events happening subset 
quent to institution of—Declaration of title, suit 
originally brought for—Possession, relief as to, becoming 
necessary—Trial Court, power of—Plaint, amendment 
oft 


An amendment in the pleadings should bo made if 
thereby the real substantial question can be raised 
between (he parties and multiplicity of legal proceed¬ 
ings avoided. [p 988, col i.] 

Kurtz v. Spencr, (• 887 36 Oh D. 770 at p. 774; 58 
L. T 3*0; 86 W. R. 4 8, followed. 

Order VI, r. 17, Civil Procedure Code, will not 
exclude an amendment which has the effeot of in¬ 
troducing a new case simply because it does so : but 
Buch an amendment would be refused if the new 
case sought to be introduced could more conveni¬ 
ently be the subject of a fresh aotion [p. 989, col. J.] 
Budding v. Murdoch, (187*) 1 Ch. D 42s 45 L. J. 
Ch. 21?; 24 W- R. 23 and Raleigh v.Goschen, (1898; 1 
Ch. 73 at p. 78; 67 L. J. Ch. 59; 77 L. T. 42?i 40 W. 
R. 90; 14 T. L. R. 86, relied on. 

Northampton Coal Co v. Midland Waggon Co„ (1878) 
7 Ch. D. 600; 88 L T. 82: ,J 6 W. R, 485 and Crosfield 
S' Sons Limited v. Manchester Ship Canal Co. (10O4f 2 
Ch. D. 12*, -8 L J. Ch. 346: 52 W. R, 636, 90 L. T, 
657; 20 T. L, R. 871, referred to. 

If events which have happened subsequent to the 
institution of a suit render the relief prayed for 
useless, if granted, and introduce matters which 
become the real questions in controversy between 
the parties, a Court of Original Jurisdiction at any 
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rate has power to order such an amendment as may 
be necessary for the purpose of determining ques- 

tions so arising, [p. 9^8, col. *.] 

Where a suit as originally brought is for a mere 
declaration of title, but subsequent events render 
it necessary to claim possession of the property to 
.which the title related, the Trial Court is quite com- 
petent to order amendment of the plaint so as to 
inolude the relief as to possession as well. [p. 988, 

cols. 1 & 2.] v ^ . 

Qovinda v. Permndevi $ 12 Ms 180, 4 IncL DeCi (N. s.J 

44*, distinguished. 

Appeal from a decree of the Subordinate 
Judge, Sitapur, dated 20kh July 1921 and 
20th August 1921. 

Dr. J N. Mirza assisted by Mr. Muhammad 
Arabi, for the Appellants, 

Mr. Haider Husain t for the Respondent. 

JUDGMENT.—This is an appeal from 
the decree of the Subordinate Judge of 
Sitapur, dated the 20th August) 921, dismiss- 
sing the plaintiffs’ suit with costs. The 
plaintiffs prayed in their plaint for the fol¬ 
lowing reliefs :— 

(o) That the defendant has C9asel to fill 
the position of the taluqlar of the estate. 

(b) That the plaintiff No. 1 i3 entitl'd to 
the position of the taluqdir and shall be 
entitled to the possession of the estate on the 
termination of Receivership 

(c) That if for any reason the plaintiff 
No. 1 be not held entitled to the position of 
the taluqdar a declaration be made to the 
effect that the plaintiff No. 2 is entiled to 
the position of a taluqdar and to the po-ses* 
tion of the estate on the termination of the 
Keeeiverabip. 

The ground of action was founded upon 
the terms of an agreement between the 
parties dated the 12 h Jaly 191 0 aod it 
is urged that the defendant has forfeited 
his right to continue in posieasion of the 
estate and that the plaintiffs or one of them 
are or ia, as the case may be, entitled to 
enter into possession. In paragraph 12 of 
the plaint it was stated that “as the Receiver 
is now in possession a declaration in favonr of 
the plaintiffs will be sufficient.’' The claim 
was valaed at five lac9 of iupsea and a Court- 
fee of Bs. 10 was paid on the ground 
that the reliefs prayed for were merely de¬ 
claratory. 

It appears that one Rani Abadi Bagam, 
the daughter of the last holder of tho estate 
had obtained a decree for dower due to her 
mother in ft suit whiih she had brought 


against all the parties to this litiga'ion. 
With a view to facilitate the satisfaction of 
that decree a Receiver was annotate i by the 
Court on the 7fch March 1917, who duly 
eLtsred into possession of the estate, ard it 
is common ground that on the date of the 
present snit, that is, the I5*h April 192 , the 
Receiver was in possession of the estate. 
The Receiver was, however, discharged by the 
Oonrt on the 19th May lt21, whereupon the 
Court directed the plaintiffs to amend their 
plaint by adding a relief for possession of the 
property and to pay the proper Court-fee 
with reference to that relief. It granted 
one month’s time for the necessary amend¬ 
ment and the payment of the requisite 
Court fee and further direoted that in 
case of default the suit would stand dis¬ 
missed with costs. The plaintiffs failed to 
make the amendment and to pay the neces¬ 
sary Ocurt-fea within the time limited by 
the Court, The result wa« that their suit 
was dismissed as already indicated. 

It is argaed in appeal before us that the . 
claim as made in the plaint for mere de¬ 
claratory reliefs was a competent claim 
having regard to the circumstances at the 
dae of the institution of the tuife and that 
the subsequent discharge of the Receiver did 
not and should not affect the plaintiffs’ suit. 
In view of the opinion which we have formed 
in respect of this appeal and which we shall 
shortly express,we deem it wholly unnecessary 
to decide the question whether the plaintiffs 
were able to seek further relief upon a mere 
declaration of iitie on the date of the suit 
or not. 

It is admitted in the plaint that the only 
bar to a relief for recovery of possession of the 
estate was the fact that the Receiver was in 
such prssession on the date of the suit. It 
is quite clear, therefore, that whatever 
the nature of the possession of the 
Receiver wa3 it ceased on the 19th 
May 1621 when the Court removed 
the Receiver and it is not disputed that since 
that poiut of time the defendant is in com¬ 
plete possession of the Aurangabad estate, 
which ie the estate iu dispute. It would, 
therefore, follow that no further ground 
remained for the plaintiffs to continue to 
restrict their suit to mere declaratory reliefe 
and not to seek tho only proper relief in the 
circumstances of ejectment of the defendant. 
Wo thiuk that the lower Court was perfooily 
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justified in ordering the amendment of the 
plaint in the manner in which it did. Rale 17 
of 0. VI of the Code of Civil Pioc 3 dure 
leys down that ‘‘all such amendments shall 
be mede as may be necessary for the purpose 
cf determining the real qnestions in contro¬ 
versy between the parties.” Oa the happen 
iog of the event of the disthargj of the 
Receiver the only controversy between the 
parties lay on the qu stion of th6 plaintiffs* 
right to eieot the defendant. Ifc i B obvious 
that this controversy osnDot fce determined 
without trying the is«ue which would r*is 9 
the question of the right of the plaintiffs 
to enter into the possession of the property 
as against the defendant. It has always 
been held that an amendment in the plead¬ 
ings should fce made if thereby the real 
substantial question aan be raised between 
the parties and multiplicity of legal proceed 
ings avoided KurU v. Spence (l). Ifc teed 
hardly be pointed out that in the altered ooLdi- 
tion of things a declaration of the nature 
sought for by the r l*i o tiffs woald, if granted, 
have proved rnly unites. A seiond suit 
for rec very of possesion will te necessary. 
There is no authority for the proposition 
that if events which have happened sub¬ 
sequent to the institution cf a suit render 
the relief prayed for ueeles-, if granted, and 
intioduse matters whieh become the real 
questions in oontrover y be;wean the parties 
a Court cf Original Ju:iwdiciion at any rate 
has no power to order such an amendment 
as may be necessary for the purpose of de- 
tcrmining questions to arising. 

helianie was placed by the Counsel for 
the appellants on the decision of the Madras 
High Court in lhe oise of Qovinda v. 
Ptrumdevi ( 2 ). In that case a bait was 
bn ught for a declaration th »t certain al e ra¬ 
tions cf land made by a Hindu widow were 
not binding on the plaintiff. The suit was 
dismissed by the Court of Gret instcnceou 
the ground that the plaintiff's right was a 
contingent one and not a vested interest. 
Pending the appeal by the plaintiff in the 
High Court the widow died and the plaint- 
iff then soaght leave to amend the plaint 
so as to claim pc sst-seion as a consequential 
relief. The respondents, however, stem to 

(1) (1837) 36 Ch. D. 770 at p. 774; 68 L. T. 320; 36 
W. It. 438. 

(2; 12 M, 136; 4 Iud, Deo, (n. i.) 444, 


have drawa th9 afcieitiou of the learnel 
Jtdgei tithe proviso of seifcnn 4 1 of the 
SpasiGi R-jlisf Ait (I of 1877), with ragird 
to which they made the folio viog ob3arya- 
tioQa: — Bat this direction obviously refers 
to toe position of the plaintiff wheo he 
commeocad the gait anlcanioi be 
as t iking a ?ay * right of 6nit which had 
already acora^d, Wc do not consider that 
the proviso is appliiable to this s.i«r ( for 
when the C’urfc o'C3 acquires jurisdiction 
it cannot be diverted of it exceot under 
some provision of law. The AppaHate 
Court has only fci sea ai a Court of error 
that the decree under appeal was correct 
or otherwi-e when ifc was passed.” We 
axe led to presume cn the basis of these 
observations and the circumstances in which 
they weie made that the object of the 
respondents was to obtain an ordsr for the 
dismissal of the aooeal on the ground that 
the proviso to section 42 of the Speoifio 
Relief Aofc applied to the case. It is.quitje 
dear that the learned Judges refased to do 
so. On the question cf amendment the 
learned Jadges expressed the following opi- 
nioo.— The Dexfc question for consideration 
is whether, in the event that has arisen, 
the original plaint may be amended. The 
right disclosed by the plaint was a right 
.to iu$ for a mere declaration of title, 
an 1 it has now oeased and is re-placed by 
a right to sue for powssion by reason of the 
reversion having become an estate vested 
in possession. The amendment would sub* 
staniially alter the original cause of action 
and rest on an event which did not occur 
until after the suifc bad been instituted and 
been dealt with by the Court of Grst in* 
sUijCfl W« an of opinion tha f the amend¬ 
ment a ked -or *annnt be »nade at this 
stage of the euit.” We need express no 
opinion on the question ss to whether a 
relief for a declaration of title and a further 
relief for possession on the basis of the 
same title discloses two different causes of 
action or not, but we indite to the view 
4 hat they do not, though the event which 
mahe the relief for the recovery of posses¬ 
sion available luppentd subsequent to the 
institution of the suit. It i3 oleir to onr 
mi'd that (he ltarned Jadges were grestly 
uflaenied by Ihe fact that the amendment 
was sought for in the Court of Appeal and 
they expressed no opinion as to whether if 
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suoh an amendment i* sough' for at an 
early stage of the suit in the Ooart of 
first iostanse the prayer should be dis¬ 
allowed. In the ciae before ns t K e amend¬ 
ment in question was ordered to be made 
even before the defendant had Sled h s 
written statement. We may observe in 
passing that the law relating to amend¬ 
ments as eoutainei in r. 17 of 0. VI 
will not exclude an amendment which has 
the effeot of introdueing a new oa*e simply 
besanse it does bo [ Budding v. Murdoch (3)]. 
But sn«h an amendment wonld be refused 
if the new case sought to be introdneed 
•ould more conveniently be the subjeitof a 
fresh action. [Raleigh v. Qoschen (4)]. In 
the case of [ Northampton Ooal Oo v. Mid¬ 
land Waggon Co. (5>]. A Company in liqui¬ 
dation desired to amend by raising a new 
case which would greatly increase costs, it 
was ordered to g-ve security for co*ts. In 
Orosfiild Son Limited v. Manchester Ship 
Odnal Oo. (6) the defendant Company was 
alLwad at the trial to plead oaste’’ of juris 
die ion, although the point was not raised 
on the pleading. 

We are, therefore, satisfied that the learn¬ 
ed Subordinate Judge properly exeio sed 
hie powers in orderieg the amendment which 
he did and that the plaintiffs not having 
complied with tint cider mm* bear tie 
consequences. Toe appeal fails and i* dis¬ 
missed with -sos's. 

W. C a. Appeal dismissed. 

(3) (1876) 1 Ch. D. 42; 45 L. J. Cli. 213-24 \7. II 23. 

(4) (1898) 1 Cli. 73 at p. 78; 67 L. J. Ch. 59. 77 L. 
T. -*29; 46 W. R 90; 14 T. U R. 36. 

(5) (1878 7 Ch D. 600; 38 L. T. 82; 26 W. K. 485. 

<6j (1904) 2 t h. D 123 73L.J. Ch 345; 52 \Y. R. 

636; 90 L. T. 557; 20 T. L. R. 371. 
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Present: —Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 
BAHADUR SINGH a^d a n ot d e b— 

Plaintiffs— Appellants 
versus 

Musammat MOUNT KCSR— 

Defendant— R«*P'>ni ent 
XJ. P. land Rcvenuj Act (HI c; 1900, 5. 107 — 
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Partition —“ Co-sharermeaning of~Childless Hindu, 
widow, right oj. 

The word “co-sharer,” in section 107 of the U. P. 
Land Revenue Act, means a recorded co-sharer of 
some kind of proprietary interest in the mahal and 
not a person entitled merely to collect rents or 
realise a share of the profits on behalf of the 
proprietor, such as a mortgagee, lessee, or thekadar 
or an assignee of the rents [p. 990, cols. 1 & 2.] 

A childless Hindu widow who succeeds to her 
deceased husband’s share in a mahal, such share 
having been his separated property, is as much 
entitled as any other recorded co-sharer to claim 
a perfect partition of her share, if her name was 
reoorded, though she might net be competent to • 
alienate the same for certain limited purposes, 
[p. 990, col. 2.] 

Bhoop Singh v. Phool Kower, 2 Agra H C. R. 368 
and Jhunna Kuar v. Chain Sukh, 3 A 400; A. W. N, 
(1881)S; 2 Ind. Dec <N. s.» 221, followed. 

Habibullah v. Kushimba, 3 A, L. .1. 481; A. W, N. 
(19U6t 1^9, Mahadeo Singh v. Deu Koer, 9 O C. 
53, Sunday v. Parbati, 12 A. 51; In I. A. 186; 5 Sar, 
P. O. J 448 : 6 Ind Deo (n s • 782 (P. C,) Hari 
Narayan v Vatai, 3 B 560; » Bom. L R. 1049, Durga 
Duttv. Oita, 9 Ind ('as 498: 31 A 44*; 8 A. L. J. 
220, Rayhubir Singh v Janki Kuar , 52 Ind. Cas 11; 22 
0 C. 117 at p i ' 0 : 6 0 UJ. 282, referred to. 

Neman v Jas Kunwar , 21 Ind Cas 4W 35 A, 527; 

; 1 A L J, 834 and Kailashi Kunwar v. Badri Prasfuid, 
21 Ind Cas. 49; 35 A. 548; 11 A. L, J, -"49, distinguish¬ 
ed. 

First appeal from a deoree of the Sub¬ 
ordinate Jadge, A1 garh. 

Mr. Uma Shankar Ba pai, for the Appel¬ 
lants. 

Mr. Durga Iras d, for the Respondent. 

JUDGMENT. —The dispute iu this appeal 
regies to a ou8-third share of the village 
Sewai Ragbnnathpur. An application was 
made by the defendant-respondent for a 
partition of that share in the Revenue 
Cjurt. It was opposed by the plaintiffs, 
who own another cue-third share iu the 
same village. Their contention was that the 
defendant held only a life-interest therein and 
was entitled to get the profi s of that share 
for her I fe but was not entitled to claim a 
partition. 

The Revenue Court directed the objestors 
to get the question of proprietary title 
determined by the Civil Court ; and the 
present suit was consequently filed by thorn 
for a declaration that the defendant had only 
a life inlet sot in the disputed property and 
was not enti led to claim a partition. The 
Court below found against them and dismlsjed 
the sail. 

The eutire two-thirds share balouged 
originally to Lisheahar Nath, the father of 
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the defendant respondent. On the 19th 
March 1888 he executed a Will, by virtue 
of which he devised his entire property 
in favour of his nephew, Parmanaud,. with 
the exception of eertain interests, which he 
had reserved in favour of his wife, ilusam* 
mat Champa Kuer, and his daughter, 
Musammat Mohini Kuer, and another 
parson named Bhagga L%1, Musammat 
Champa Kaer, and Musammat Mohini Kuer 
■were allowed the said two-thirds share in 
the village Sawai Raghunathpnr in equal 
parts with full power to realize and enjoy 
the profits of their respective shares in any 
way they liked; but they were not given 
any authority to make a trarsfer of the 
property bequeathed to them. On the death 
of Munammat Champa Kuer, her share was 
to devolve on Parmanand or his sons and 
heirB; and on the death of Musammit 
Mohini Kner, the share given to her was 
to devolve on her own sons cr grand-sons, 
if any, or if she had no mala is rue or 
grand-sons, on Parmanand or his sons and 
heirs. On the death of B : she9har Natb, the 
names of Musammat Obampa Kner and 
Mutammat Mohioi Kuer were entered in the 
reverus papers. Oathe death of Musammat 
Champa Kuer, her share devolved on 
Hanuman Prasad, the sou of Parnunand, and 
is eow in the possession of the plaintiffs. 

The Court below found that short of 
being given a power of transfer, Musammat 
Mohini Kner was entitled to enjoy all the 
rights of a Zemindar, and her right to 
enjoy her share in any way she liked 
included a right to claim a partition of that 

lbftr6i 

Under eeotion 107 of the U, P. Land 
Revenue A.t (II of 1901) a re.orded cj. 
gharer ie entitled to apply for partition. 
But where that share is in the possession of 
a mortgagee, no application for partition 
either by the mortgagor or the _ mortgagee 
can he entertained unless both join in apply¬ 
ing for partition. The expression co-sharer 

hua n ot been defined anywhere by the A,t, 
but reading eeotion 107 with ee.tion 32 and 
eeotion 111, there »an be no donb that 
the co-sharer, who H entitled to apply for 
partition, must be a recorded co-eharer of 
eome kind of proprietary interest in the 
mahal and not a person entitled merely to 
oollesl rents or realise a share of the profits 
pn hehalf of the proprietor, each as a 
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mortgagee, lessee, or thrtadar, or en assignee 
of the rents. A Hindu widow in possession 
of an estate, which has devolved on her by 
inheritance from her husband, represents . 
the estate and combines in herself for certain 
purposes the interests of herself and; the , 
reversionary body, whom she represents. 

A Muhammadan widow, who is in possession 
in lieu of dower, similarly combines her 
interest as an heir, if any, with that of the 
other heirs, whose share she bolds in her 
possession in lieu of her dower debt for her 
life. In either oaie her interest is such as 
to entitle her to claim a partition against 
her recorded co-sharers, which would bind . 
her as much, in the absance of fraud or 
collusion, as those who tuicsed to the 
property on her death, The interest, which 
a daughter receives under a devise from 
her father, though limited in character, .is 
similarly such a9 will entills her to claim a 
partition, because she represents bersalf as 
mnch as thoie who are likely to 6une?dto 
her on her death. She is not a mere assignee 
of the profits. She is a pro oriel or for the 
time being, thongh only of a limited interest, 
fche can manage the property in any way 
she likes, and let it onfc to any person to 
whom she chooses and short of making a 
transfer, she possesses all proprietary rights t 
including a right to hold the property in 
severalty or to enjoy it jointly with her 
co-sharerp, as may suit her interests, In 
Bhoop Singh v. Phool Koieer (1) and Jhunna 
Kuar v Qhain Sukh (2), it was accordingly 
held that a childless Hioda widow, who 
succeeds to her deceased hnebtnd’s share in 
a mahal , such share having been his 
separated property, was as much entitled as 
any other recorded co-sharer to claim a 
perfect partition of her share, if her name 
was recorded, though she might not be 
competent to alienate the Bame except for 
•ertain limited purposes, In Habibullah V. 
Kushimba (3), it was held that a Muhammadan 
widow in possession of the estate of her 
husband in lieu of her dower, was similarly 
entitled to claim a partition of her share, 
if she was a recorded co-sbarer in respect i 1 


(1) 2 Agra H. C. It. 366. * % 

(2) 3 A. 400, A. W. N. (1881) 8; 2 lad. Doc. (N, 8.) 

221 . 

(8) 3 A. h, 431) A, W, N, (1908) 199. 
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that share. A similar view has bsen taken 
in M ah ad eo 8itigh v. Deo Koer (4). 

In a separated family the right of each 
to-widow of a deceased person to enjoy the 
property of her deceased husband separately 
by partition among themselves has been 
reoognized Sundar v. Parbati (5) and Hart 
Narayatt v. Vttai (6). In Durga Dutt v. 
Oita (7), it has been laid down that what¬ 
ever limitations there might be upon the 
power of alienation of one of two eo widows 
Bneeeeding as such to a life interest in the 
bneband’s estate, there is nothing to prevent 
them from effecting a partition of such 
estate to seenre a proper enjoyment of their 
interests. The right of a Colleotor to disallow 
a partition under seetion 109 remains un¬ 
affected. 

The interest, which devolved on Muiammat 
Mohini Kanwar, from her father, under the 
devise, is such an interest as woald entitle 
her to claim a partition thereof for the 
purpose of securing a better enjoyment of 
the same, for, f 3 pointed out in Baghubir 
8ingh v. Jan^i Kuar (8) her position 
might otherwise be rendered presarioas, as 
it would be within the power of her co- 
sharers to prevent her from realising her 
share of the proGts and to sompel her to 
starve, nntil she is in a position to sue for 
her share of the proti's and recover the same, 
if she gets a decree. The decision in Neman 
V. Jas Kunttar (9) and Kailashi Kunwar v. 
Badri F rashad (10), do not apply, for in 
both these oases, the name of the widow who 
had applied for partition, hrsd merely baeu 
entered for her consolation or as a provision 
for her maintenance with the sonsent or 
acquiescence of the persons belonging to the 
joint family, from whom she could not have 
claimed anything bat maintenance, and her 
position was at best that of a mere assignee 
of the profits in lieu of maintenance for her 
life. 

There is nothing in the Will executed by 
Bishesbar Nath to indicate that Musamnat 

(4) 9 0. 0. 83. 

(5) 12 A. 51; 1* 1. A. 180; b Bar. P. C. J. 448; 6 lud. 

t)ec. (n. s.) 782 (P.C.’, 

(6> 31 B. 560; 9 Born. L. R. 1049. 

(7) 9 lad. Cas. 498; 3* A. 443; 8 A, L, J. 220. 

(8) 52 Ind. Cad. II; 22 0. O'. 117 at p. 120; 0 0. L, 
J, 282. 

(9) 21 Ind Cus. 419; 35 A. 527; 11 L. J. 833. 

(10 ' 21 Ind, Cas. 49; 35 A. 518; U A. L, J. 949. 


Mohini Kaer was granted a share in lieu 
of her mainfceaancs. In fait a daughter is 
not entitled to claim maintenance from her 
father after she is married and attains 
majority* She is a widow and has no male 
issue, bat she is to all intents and purposes 
& recorded co-sharer, though she has no right 
to transfer her share, and there is no reason 
why she should not be allowed to claim a 
partition thereof. 

The appeal, therefore, fails and is dismissed 
with costs. 

w. o. A. Appeal dUmitsed, 


CALCUTTA HIGH COURT. 

Appeal pkom Appellate Dac.«e No. 631 ov 

1919. 

July 22,1920. 

Present :—Sir Asntoeh Mookerjee, Kt , 
Acting Chief Justice, and Jas'.ise Sir 
Ernest Fletcher, Kt. 

DHARAM CHAND GAIN —Defendant 

—Appellant 
terms 

KANAK SARKAR— Rispoxdent. 

Summons, mode of service of—Civil Procedure Code 
(Act V of lvJ08d, 0 V, r. 15 —Requirements of Statute 
to be strictly carried out. 


Before making an cjc jxirte decree against a defend, 
aut the requirements of the Statute us regards the 
service of summons should bo strictly complied with. 
The inquiry contemplated by r. IS of 0 V of the 
Civil Procedure Code should not be coutined to the 
son of the defoudaut, or to a person related to him. 
An attempt should bo made to tiud the defendant 
by an inquiry from his neighbours or other 
persons, [p 992, col. 2.] 

Appeal against the deoree of the District 
Judge of 24 Parganas, dated 1 ith January 
1919, affirming that of the Mnnsif, Baeir* 
hat. dated the 12'h October 1917. 

BabusPiVa; Mohan Ma tirr.dar and AnxUndra 
Nath Roy Ohowltivrir, for the Appellant. 

Fabufl Viparka Nath Cfuc\erbutly and Antn 


Kumar the Respondent. 

UDGMtUNT. 


t 


Mo9K<i:je^ Acr. 0. J.-—Thia is an appeal 
by the teniu- defer diet In a suit instituted 
nnclor* jv^tiou ib cl tha Bengal Tenancy 
Act. Hub 63o*io'i l.lj of that section provides 
tha-. li A suiti for ejectment on the ground 
of refusal t: igrso to an enhancement of 
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rent shall not be institated against a non* 
occupancy raiynt unless tbe landlord has 
tendered to the raiy \t an agreement to pay 
tbe enbaneed rent, and tbe raiyat has within 
three months bbfore the institution of the 
suit refused to execute the agreement.” 
Sab-iection (2) then provides as follows: 
“ A lardlbrd desiring to tender an agreement 
to'a raiy it under this seo'ion may file it in 
the office. of snch Court or Offiier as the 
Local Government appoints in this behalf 
for serviee op the. raiynt, Tbe Court or 
Officer shall forthwith iause it to be served 
on the riiyil in the prescribed manner, 
and when it has been so served, it shall 
for the purposes of this set'ion be deemed to 
have baen tendered, ’...Rule 30 of tbe statut¬ 
ory rules made by tbe Government of Bengal 
provides as follows: “The agreement under 
sub-section (2) of eeition 46 "hall be filed in' 
tbe Court having jaris lit:i >n to entertain 
a suit for arrears of rent of the holding, 
and shall ba served on the raiyit in the 
manner prescribed for the service of summons 
on defendart under the Code of Civil Pro¬ 
cedure on payment of the fee prescribed by 
the Bigh Court.” 

In the case before us the p’aintiff alleges 
that tbe agreement was duly served in ac¬ 
cordance with 0. V, r, 15 of the Code 
of Civil Procedure which provides as follows: 
“ Where in &Dy suit the defendant cannot 
b 3 fonnd and has no agent empowered to 
aocapt service of tbe summons on his behalf, 
service may be made on any adalfc male 
member of the family of tbe defendant who 
is residing with him.” The First Court found 
in favour of the plaintiff that the summons 
had been duly served. The D'strict Judge 
has affirmed that conclusion. But the faots 
found by him are not sufficient to show that 
the requirement* of 0. V, r 15 have 
been fulfilled. The District Judge bac held 
that what is required is that the agreement 
should be properly brought to the notice of 
the defendant, and that as the agreement was 
sorved upon the son, one can have little doubt 
but that it was duly brought to tbe notice 
of the defendant by his son who live* in the 
same houee with him, This clearly is a 
consideration which oannot be permitted to 
weigh with tbe Court when the question is 
whether or not the requirements of the Statute 
have been carried ont. It is Dot deBnitely 
found whether tbe first condition mentioned 


• % r * - ^ . 

in r. 15 existed, namely, whether .. the 
defendant conld not be fouud. The District 
Judge says “that it ic very unlikely that 
the defendant’s son or any one connected 
with the defendant would give any real 
information as to the defendant's where- 

• • • i 4 . 

abonts”: and, further that • ' the evidenos 
would go to Bbow that enquiries were mads 
from tbe defendant’s son as to the whereabouts 

• # * i * . • 

of the defendant to wbieh apparently only 
vague replies were given.*' The Statute does 
not require that the enquiry should be con- 
fined to tbe son of the defendant or to a 

# c | f 

person related to him. An attempt could 
easily have been made to find out the defend¬ 
ant by an enquiry from his neighbours or 
other persons. Tne District Judge has not 
also found whether the sun was an adult 
male member of tbe family residing with 
him. The findings are fchu* in uffiiieat to 
jus ify the decree, for it s essential that 
the requirements of the Statute in theie 
matters should ba striitly carried out. 

The reBult is that this appeal is allowed, 
tbe decree of tie DiVriit Judge sat aside 
and the case remitted to him for re-considera¬ 
tion. . 

It is stated that there are other points 
involved in the appeal. We do not dsal 
with them, because if tbe point mentioned 
be deoided against the plaintiff, no other 
question will arise. Bat if the point is 
decided in favour of the plaintiff and against 
the defendant, the other questions which arise 
in the case will be re-considered by the lower 
Appellate Court. 

Costs will abide the result. 

Fletchik, J.—I agree. 


. f 


W. C. 1. 
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Appeal allowed 
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CALCUTTA HIGH COURT. 

Appeal pkOjj Okitimal Decree No. 140 

op 19*0. 

May 2, 1921. 

Present ;—Jcsfcice Sir Asutosh Mookerjee, Kt., 
sod Mr. Justice Backland, 
JOGBNDRA KRISHNA ROY awd others— 

PLAlKTIPPi—ApPILLAWTS 
versus 

KURPAL HARSHI & CO.— Respondents. 

Landlord awci tenant‘-Lease fora term of years— 
Lessee put into possession—Legal documents not execute 
ed and registered—Lease, if can be surrendered before 
expiry of term — Lessor’s remedy—Damages or rent 
—Evidence Act (I of 1872J, s. 120— Testimony of party 
to suit, value of — Omission to call important witness— 
Presumption. 

When in pursuance of an agreement to trans¬ 
fer property, the intended transferee has 
taken possession, though the requisite legal 
documents have not been executed and registered 
the position is the same as if the documents had 
been executed, provided that specific performance 
can be obtained between the parties to the agree¬ 
ment in the same Court and at the same time as the 
subsequent legal question falls to be determined, 
[p. 995, col. I ] 

A lessee of a tenancy for a term of years is not 
entitled to terminate it by notice of surrender before 
the expiry of the term of the lease, [p. 995, col, 1.3 

Where a contract of tenancy, under which rent 
is payable periodically is unlawfully brought to a 
premature termination by the tenant, the landlord 
is entitled only to damages and not to rent for the 
unexpired term of tho lease. Acceptance of surren¬ 
der does not preclude tho lessor from suing for 
damages for tho breach of contract by the lessee, 
as it does not destroy the existing cause of action, 
[p. 9^6, ool 2.] , 

There is no rulo that if a party, plaintiff 
or defendant, gives his testimony, he must be 
disbelieved, because ho is a party to the suit 1' hen 
a plaintiff lias deposed in support of his case, bis 
testimony must bo scrutinised in the same manner 
as that of any other witness, [p. 9 *4, col. I. ] 

Per Buckland, J. - If a party wishes not to have a 
presumption raised against him by tho fact that an 
important witness has not been called, he should 
exhaust to the utmost of his power every means to 
briDg that witness before the Court, [p. 9y6, col. 1.1 

Appeal egainst a decree of the Subordi¬ 
nate Judge, Chittagong, dated the 29th 
April *V20. 

Dr, Dttarha Noth Mitter , Babui Manindra 
Nath Batter jee and tramotha Nath Banctjee, 
for the Appellants. 

Babas Jogendra Nath Muhherjee , Pareth 
Nath Mukherjee and Kanii Phone Dutt , for 
the Respondents. 


JUDGMENT. 

Mookerjbe, J.—This is an appeal by the 
plaintiff) in a suit for realization of rent 
of a godown taken on lease by the defendant- 
firm. The ease for the plaintiffs was, that 
the defendant, firm came into occupation 
in January 1917, nuder the arrangement 
that the tenancy would last for a term 
of three years ending in December, 1919, 
and that the rent payable would be 
Rs. 250 a month. The defendants remained 
in ocoupation till the. 31st Marsh 1918, 
but on the 27th Febraary 1918 the plaintiffs 
were served with a notise of relinquishment. 
They forthwith protested that the tenancy 
•ould not he surrendered in this manner; 
hut, notwithstanding their objection, the 
defendants vasated the premises, with the 
result that the plaintiffs re-entered with 
effect from the 1st April 1918. The plaintiffs 
accordingly slaimed rent for the uneipired 
period of the lease. The ease for the 
defendants was that there was neither in 
fast nor in law a tenansy for three years, 
that the status of the defendants was that 
of a tenant from month to month and that 
the tenancy was terminated by the notice 
which was duly served. The defendants 
further oontended that the plaintiffs were not 
entitled to succeed in the suit as framed, 
and that, in any event, they could not recover 
the whole sum claimed. The Subordinate 
Judge oame to the conclusion that the 
plaintiffs had failed to establish that there 
was a tenarcy for a term of three years 
and accordingly dismissed the suit, On 
the present appeal, three questions have 
been argued on behalf of the plaintiffs, 
namely, first, whether there was in fact 
an agreement to lease for a term of three 
years or whether there was a' contract of 
tenaocy from month to month; seocndly, 
assuming that there was in fact an agreement 
to lease for three years, whether the 
relation of landlord and tenant fora term 
of three years was in law constituted, and, 
thirdly, if ’ there was in fact aDd in law 
a tenancy for a term of . three years t 
what are the reliefs which the plaintiffs 
•an claim. 

As regards the first point it may be 
stated at the outset that there is no 
written lease Eor is there correspondence 
between the parties to show that there 
was a confcrcct of tenancy for a term of 
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three year?. One of the plaintiffs has 
.pledged liis oath that there was an agreement 
that the tenancy woild continue for three 
years from January 1917 to December 1 
1919 and that this agreement was made 
.with one Arjnn Babn who was the temporary 
manager of the defendant firm * when the 
tenancy ■ was created. The Subordinate 
Judge has not believed this statement, 
and has stated his reasons in the following 
passage of his judgment. “Nilkrisbna Babn” 
,the second plaintiff, “is certainly a very 
big man, bnt he is still a party and unless 
.his evidence is undoubtedly satisfactory 
and conclusive on the point, the Oourt 
; «annot pais a decree for a' fairly large 
tamoqnt'.on his testimony.’. The reasons 
.thus assigned by the Subordinate Jndge 
for disbelieving the plaintiff are neither 
:adequate nor convincing. There is no 
'inflexible rule that if a party, plaintiff cr 
,defendant, gives his te6timouy, he must be 
idisbelieved, became be is a party to the 
suit. Such a rule, if adopted would 
nullify the provisions of section 120 of 
.the Indian Evidence Att, which provides 
that ia all civil proceeding?, the parties 
• to the suit shall be competent witnesses, 
When a plaintiff has deposed in 
support of his case, his testimony must 
be scrutinised in the same manner as that 
,of any other witness : and the Court is 
<free to attach to the evidence that amount 
of credence which it appears to deserve, 
from his demeanour, deportment under 
.cross-examination, motives to speak or hide 
.the truth, means of knowledge, power of 
memory, and other tests, by which the 
. value of a statement of a witnesg can be 
ascertained if not with absolute certainty 
yet with such a reasonable amount of 
conviction as ought to justify a man of 
ordinary prudense in acting upon those 
.statements. Now, if we consider the 
.evidence of the plaintiff from this point 
of view we have to examine the conduct 
of the parties as also the surrpunding 
circumstances. The defendant company came 
.into occupation in the middle of January 
1917. The plaintiffs assert that on the 
,27th July 1917 they wrote to the defendant 
.company asking them to* take a written 
,lease for three years.!. As no reply was 
recieved from the defendants, od the 24th 
August 1917 the draft of the lease wae 


forwarded with a covering lettfer.' To this 
also no reply was received, The plaintiffs 
have produced their peon books and provsd 
the entries made in. due course of businets 
to indicate that tbe letters were sent out 
to the office of tbe defendants. The entries are 
initialled apparently by the persons to whom 
the letters were delivered but the initials have 
not been identified. The defendants urged 
in the Court below that these letters did 
not reach them. If this be tru'e, it oan 
be explained only on tbe theory that tbe 
plaintiffs never intended to send genuine 
letters to the defendants but were in 
July and August 1917 fabricating evidence 
for use on a suitable ccsasion. There ia 
no evidence on the record to lend support 
to euoh an bypothee : s. ‘ On the other hand, 
we find that as soon as the p!a : ntiffc 
received the notice of relinqcishment dated 
the 27th February 1918, they forthwith 
protested and asserted that the tenancy which 
had been taken for three years could not be 
surrendered earlier. In the course of tbe cor* 
respondent which then ensued, it was stated 
by the defendant company that they ignored 
the undertaking given by Arjnn Babn; 
The plaintiff?, however, adhered to . the 
position they had taken up and yet the 
defendant company vacated the premises 
on the 31st March 1918, It is worthy 
of note that Arjnn Baba has not been 
called as a witness nor has any satisfactory 
'reason been assigned for his absence. The 
present manager, Lalji Babn, also has not 
been called. Tbe conduct of the parties 
thus points to the oonolueion that the story 
told by the plaintiffs is trustworthy. We 
have then the surrounding circumstances to 
consider, it cannot be disputed on the 
evidence that the godown, if not Ire-constructed, 
was thoroughly repaired at a considerable 
cost by the plaintiffs * at the time when the 
tenancy was created in favour of tbe 
defendants. It is improbable that so much 
money would have been spent by the plaint¬ 
iffs if there had not been an agreement 
for a lease for a substantial term of years, 
On the other hand, we must also bear in mind 
that the defendant oompany were engaged in 
a flourishing business and it is improbable 
that they would take a godown on a precarious 
tenancy, liable to be terminated on fifteen 
days’ notice., The evidence farther indicates 
that tbe business did not continue to, 
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flourish; this may be the true reason why 
the defendant company resiled from the 
original agreement and set np * tenancy from 
month to month. . On the direct oral 
evidence, and the evidence of the conduct of 
the parties and the surrounding circumstances, 
I feel no doubt that the agreement was in 
fact for a tenancy for a term of three years 
commencing from January 1917 and termi¬ 
nating in December 1919. 

As regards the second point, we have to 
determine whether the relation of landlord 
and tenant for a term of three years was 
in law constituted. The answer must be 
in the affirmative. It is now well-establish¬ 
ed by a long series of decisions in this 
Court from Bibi Jattahir Kumari v. Ohatterput 
Singh (1) to Syant At*tore De v. Umesh 
Ohandra Bhattacharje 3 (2) and Haripada 

Qhoie v. fliroi Krishna Ghose (3) that when, 
in pursuance of an agreement to transfer 
property, the intended transferee bai taken 
possession, though the requisite legal docu¬ 
ments have not been execated and regis¬ 
tered the position is the same ai if the 
documents had been executed provided that 
specific performance can be obtained between 
the parties to the agreement in the same 
Court and at the same time as the sub¬ 
sequent legal question falls to be determined. 
We must then take it that there was iu 
law as in fact a tenancy for a term of 
three year 3 and that the defendant company 
were not entitled to terminate it by the 
notice of surrender dated the 27th February 

1918. 

As regards the third point we have to 
consider what are the reliefs which the 
plaintiffs may b3 granted. The salt was 
described in the plaint as one for arrears 
of rant and has been throughout treated 
as a suit of that sharacter but plainly, 
the claim cannot be deemed as in the nature 
of a demand for arrears of rent. The 
tenancy was surrendered with efEeifc 
from 1st April 1918 and the landlords 
re-entered on the premises ; thereupon the 
tenancy must be regarded as extinguished. 
There was in essence a breach of contract 
and the plaintiffs are entitled only to 


t\ \ ♦) n L. J. 343. 

ro\ <5=) T n d.||Oas' 154; 31C. L. J. 75; 2 4 0. v V. N *433. 

(3) 61 lad. 0a 3 . 637;! 33 0. L. J. 437.j< 


damages. If this view were not adopted the 
anomaly would arise that in a suit instituted, 
on the 12th ^September 1913 the plaintiffs 
would recover rent from April 1918 to Decem¬ 
ber 1919, that is, for a period subsequent 
to the date when the plaint was lodged in 
Court. What happened in substance was that 
there was an “ anticipatory breach ” of the 
contract, an expression which is felicitous buti 
not perhaps logioal, as was pointed oat by 
Lord Wrenbary in Bradlsy v. Newsum Sons 
& Oo. (4) whose luminous observations; 
were quoted with approval in Manindra. 
Ghandra Kandy v. As w ini Kumar Achbryya 
(5). See also the decision of the Judicial 
Committee in Jamal v. Moolla Dawooi Sont 
4* Go. (6). The true nature of such a suit, 
where a contract of tenancy, under which 
rent is payable periodically, is unlawfully 
brought to a premature termination was also 
explained in the case of Gray v. Owen 
(7). There the tenancy, was illegally brought 
to an end by the defendant before the 
termination of the lease. The question 
arose, whether the plaintiff was entitled 
to reat for the nnexpired term of the lease, 
or to damages. The answer was given by 
the Kings Bench that the plaintiff was 
entitled only to damages. Acceptance of 
the surrender did not preclude the plaintiff 
from suing for damages for the breath by 
the defendant of the contract, lb did not 
destroy the existing cause of action. If the 
plaintiff sucoeeled in letting the house at the 
same or higher rent, he would have 
been entitled only to nominal damages, but 
as he did not succeed in letting out, he was 
entitled to recover the amount of rent which, 
ha had lost. In the case before us, it thus 
becomes necessary to determine what sum, 
if any, the plaintiffs have realised from 
the golowu since the date when the defend¬ 
ants vacated it. We have heard the parties 
on this point and we do not find it necessary to 


(4) (1919) A. 0.16 at p. 63:88 L. J. K. B. 36; 119 
L. T.238; 24 Coca. Oaa. I; 14 Asp. M. C. 340; 34 T, 
L. R. 613. 

(5) 60 Ind.Cae. 337; 32 0. L. J. 163 at p. 197: 25 
0. W. N. 297; 4* 0. 427. 

(6) 31 Ind, Cas. 941; 43 I. A. 6; 43 0. 493; 23 O.L. 
J. 137: 20 0. W. N. 105; 33 M. L. T. 73, 14 A. L. J. 
89; 19 M. L. T. 80; 3 L. W. 181; (1916) 1 M. W. N. 70: 
13 Bom. L. R. 3i5 ; 9 Bur. L. T. 8 (P, 0.). 

(7) il9L0» 1 K B. 622; 79 L. J. K. B, 389; 102 
L. T. 187; 26 T. L. it, 297' 
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remand the caie for further enquiry on this 
point. We have some to the oorclusion that 
the plaintiffs should have a detree for 1 
Rb. 2,500, (two thousand and five hundred) ; 
that we assess as the measure of • damages 
whith they have suffered by reason of the 
breath of contract by the defendants. 

The result is that this appeal is allowed, tbe 
deeree of dismissal made by the Subordinate ' 
Judge is set aside and the suit is decreed 

t 

for Re, 2,500 with interest from date of 
suit till realisation, There will be no Order* 
for costs either here or in tbe Court below, 
Buckland, J,—'This is practiaally an 
undefended care. Tbe initial error #om* 
mitted by the learned Sudordinate Judge 
is to be found in the extract quoted from 
his judgment that “Nil Krishna Babe is cer¬ 
tainly a very big. man, but be is still a party. 0 ' 
There is a presumption in favour of truth 
and a psrty who gives evidence is not 
necessarily a suspect. The same tests have 
to be applied to him as to every other 
witness, This error resulted in the learned 
Subordinate Judge holding in effect that 
the defendants had no case to meet. In 
such a view be may pcssibly have been 
right in sayiDg that the defendants’failure 
to examine Arjun and Lalji is immaterial. 
But in tbe view which we take the omission 
to examine these witnesses is most tigni- 
ficant. The learned Subordinate Judge f-ays 
that since Arjun is not now in thedeferd- 
ants’ Bervioe and since there is not sufficient 
evidence on plaintiff’s side to prove tbe 
alleged tontraot by him defendants’ failure 
to examine him is not very material, So 
far tbe learned Subordinate Judge relies 
upon tbe fast that Arjun is not in tbe 
defendants’ service, that is no excuse at 
all. Tbe only evidence as to the omifsion 
is that enquiries were made at the Bombay 
office. If a party wishes not to have a 
presumption raised against him by the 
faofc that an important w itnees has not been 
sailed, he should exhaust to the utmost of 
hitf power every means to bring that witness 
before the Court* 1 It eppears from the 
evidence in tbe case that Lalji was the 
manager of the defendant firm and that he 
was succeeded ly "Arjun. Consequently t 
both tbete persons would have been in a 
position to give material evidence had there 
been aDy substante in the defence. The 
Subordinate Judge baa overlooked the 


additional weight given to the plaintiffs* 
evidence by the omission to tall' these 
witness©?, for though he seems - ta think 
there was no case* for the defendants 
to meet, that clearly was not the view* 
taken by their legal advisers at the trial, 
and had he taken’ that airfumstaute^ into 
•onsideration he might possibly have come io 
a different fonclusion with regard to the 
evidence given on behalf of the appellant. I< 

agree that this appeal should be allowed as 

• * •* *, * " 

ordered, '• 

■ b. n, Appeal allotceii i 

, 1 • 

LAHORE HIGH COURT. 

Second Civil Appi*l jwo. 3^7 of 1919. i 

April 27, 1922. 

Present :—-Sir Sbadi Lai, Kt , 

Chief Justice and - •' 

Mr. Jtostiee Abdul Qadir, 

MOTI SINGH— Plaintiff— ‘ 

Appellant . ' 

verms 

The PRESIDENT of the NOTIFIED 

AREA COMMITTEE of ANANDPUR * 
—Dffkndant— Rifpondiat 

Punjab Municipal Act (III of 19'U,«. 61 (B) (h) 
—Profession tax—Offerings made by disciples whether 
income derived from 2 >roJession or calling, 

| J I , C 

The income derived by a spiritual leader from 
offerings made by hie aiBoiples is inoome derived 
from a profession or calling within the meaning of 
section 6i of the Punjab Municipal Aot. [p. 

997, col. I.] 

Secord appeal from a deeree of the 
District ♦'edge, Hoshiarpur, da ed tbe 28»h 
October 1918, affirming that tf the Munsif, 
Fust Class, Hoshiarpur, dated the «3th 
August 1918. 

Lala Fakir Chand , for the Appellant, 

JUDGMENT.—This second appeal arises 
out of a suit broogbt by todhi Moti Mngh 
of ADt-ndpor, Tahsil Una, District Hcsbiar- 
pur, against tbe Notified Area Committee of 
his town, for a deolaration that a tax of 
Rs. 1 10 levied by the Ccmmitteeon him as a 
p ofe sioral tax, has not. been rightly imposed. 
The Muntif of Hoshiarpur dismissed the 
plaintiff’s suit, bemg of opinion that the 
plaintiff is looked upon as a spiritual guide 
of the Sikh public of the place and that bis 
work falls within the meaning of a profes¬ 
sion. Tbe plaintiff appealed and the decree 
of the Trial Court was ooifirmed by the 
District Judge, The plaintiff has now eome 
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rap in second appeal, through Lala Fakir 
Ohand, whom we have beard, and no one 

• appears before ns on behalf of the Anandpur 

, Notified Area. ' 

The learned District Jadge has held that 
as the plaintiff receives offering's from 
pilgrims, a part of bis ineome is, at any rate, 

• dne to his carrying on the tailing of a 
religions feather. We think the view taken 
by the learned District Judge is correct. 
A reference to the Gaietteer of Hoshiarpur 
Distriet for 1904, (page 214), shows that the 
Sodhi family of Anandpnr receives offerings 
from its disciples at the grand fair of Ho-.i, 
Thousands of Sikhs assemble around their 
Guru , who sits in state on a raided platform, 
while they stand in front on a paved floor. 
Lala Fakir Chand contends that the offerings 
made to the Sodfii on that occasion are net 
made to him because he is regarded as a 
religious teacher, but because of bis being, 
by virtue of his descent, a representative 
of the Guru, and as such the income so 
earned by him should not be regarded 
as income from any calling or pro¬ 
fession. According to section 61 (B), (6) of 
the Monicipal Act, a tax on persons practising 
any profession or any art, or lairyiDg on any 
trade or calling in the Municipal limits may 
be levied by the Municipality with the 
previons sanction cf the Government. The 
Anandpur Committee have got the necessary 
sanction, and it is m the exercise of this 
power that this tax was levied. Wa think 
the Committee was within its rights in 
levying that tax. The professions of a 
theologian or religious teasher is considered 
to be one of the learned professions in the 
dictionary meaning of the word, and, judging 
by the position of the plaintiff, we think he 
exercises the profession cf a religious teacher. 
Even if there be any doubt as to bis work 
being characterised as a profession, we agree 
with the District Judge in regarding it at 
least a calling, and, therefore, the income 
derived by the plaintiff from offerings from 
bis disciples appears to have been rightly 
made the subject of a tax by the Notified 
Area Committee. This appeal fsils a;.d is 
dismissed, but we make no order as to costs in 
this Court as there was no appearance on be* 
half of the respondent. 

Appeal dismisied. 


CALCUTTA HIGH COURT. 

Appeal from Appellati Dicker No. 859 of 

1911. 

May 20, 1913. 

Pretent :—Mr. Justice Stephen and 
Mr. Justice Mullick. 

ABDUR RASHID— Plaintiff- 

Appellant 
versut ' 

Sheikh KHANDKAR and otsers— 

Respond ir nts. 

Guardians and Wards Act (VU1 of 1890^), s. 29— 
Civil Procedure Code (Act V of 1908), O. XXXlf , r. 7 
—Lease by guardian in terms of compromise entered 
into with leave of Court—Consent of Collector, if neces. 
sary. 

i • • \ 

• * • ’ *T 

Where, in accordance with a compromise entered 
into on behalf of a minor with the -sanction .of -the 
Court under 0. XXXII, r. 7 cf the Civil Procedure 
Code, the guardian of the minor grants a lease, the 
consent of the Collector under section 29 of the 
Guardians and Wards Act is not neoessary. 

Btfot, Halwai v. Mohesh Halwai, 8 C. L. J. 268, 
referred to. 

% 

Appeal agamst. a decree of the District 
Judge, Sylhet, dated the 21st December 
1910, modifying that of the Munsif, Pirct 
Court, Sylhet, dated the 2lst July 19J0, 
Monlvi Nur ili din, Ahmed, for the Appellant. 

JUDGMENT—This appeal relates to a 
rent suit wh ch was partially deoreed in the 
Court below. At the bearing of the appeal 

the lo«ver Appellate Court agreed in most of 
its findings with the First Court, but dismissed 
the suit on the gronnd that the lease was 
granted by one Kissori on behalf of an infant 
without aDy authority in that behalf, because 
he did not obtain the consent of the Collector 
in acoordarce with the provisions of section 
2d of the Guardians and Wards Act. fcnch 
•consent is not in fact necessary, because 
the lease was made in accordance with a 
compromise which had been entered into 
with the sanction of the Court whose duty 
it was particularly to see that the compro¬ 
mise iDeluding the execution of the lease, 
wa" for the benefit of the infant. This is 
accmding to tie proper construction of the 
section in question and 0. XXXII, r. 7 
Civil Procedure Code ; it is in accordance with 
the law laid down in the case of Biku Halwai 

v. Moheth Halwai (1). As the lower Appel- 
late Court has acted on this mistaken view 
of the law, but has otherwise agreed in tbe 
finding cf the first Court, we allow tbe 

appeal, set a*ide tbe judgment and decree 

(1) 8 C. U J, 266, * 


55. K. 
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of the lower Appellate Court arid/restore 
those of the Court of first instants. . The 
presort appellant ip entitled to his costs in 
the lower Appelate Court and to the oosts of 
this Court less the hearing fee. : 

B. N. Appeal allowed, 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 34 op 1920, 

April 6, 1921, 

■ Present; —Mr. Daniels, A.’J, C, 

Saiyid ZULFIQAR ALI and another— 
Plaintiffs—-Appillanti 
versus 

SURAJ PRASAD and others— 
Defendamts—Respondents. 

Mortgage—Redemption—Long term—Clog— U&ufruc* 
tuary mortgage for long term—Term, particular, void 
and unenforceable, effect of—Mortgage, whether invalid 
as a whole. 

A long term in a mortgage does not necessarily 
amount to a clog on the equity of redemption. It 
only does 60 where it is such as to render redemp¬ 
tion practically impossible or where the bargain is 
unconscionable and the long term is unaccompanied 
by any corresponding advantage to the mortgagor. 
A long term in a usufructuary mortgage is less likely 
to operate as a clog on redemption than in any other 
class of mortgage, because redemption is effeoted 
on payment of a fixed sum and there is no danperof 
arrears of interest mounting up to an extent which 
may far exceed the value of the property, [p. 999, col 

.2.3 

Where in consideration of a reduction of interest 
a long term is agreed upon between the parties to 
a usufructuary mortgage and the other terms are also 
auch as are naturally incident to a possessory raort- 
gage for a long term, there is no clog on equity of 
redemption, [p, 999, col. 2.] 

Durga Singh v. Nanttb Mirza Muhammad Raza 
Husain Khan , 25 Ind. Cas 912; 17 0. C. 313 and Sayad 
Abdul Bak Sardar Viler Jung Bahadur, C. I. E. v. 
Out am Jilani, 20 B, 677; 10 Ind. Deo. in, s.) 1021, 
distinguished. 

The fact that a particular covenant in a mortgage, 
{e. g., that the mortgage is not to be redeemed with 
borrowed money), is void and unenforceable does not 
invalidate the mortgage as a whole, [p. 999, col. 2.] 

Appeal from a deiree of the first 
Additional District Judge, Lutknow, dated the 
22nd November 1919, •onfirminga deiree of 
the Additional Subordinate Judge, Lucknow, 
dated the 7th April 1919, 

Mr. lshri Prasad, for the Appellants. 

Messrs. Bisheshtear Nath and flaw Bharose 
Lai, for Respondents Nos, 1, 3, 4, 5 

find 6. 

JUDGMENT.—This was a suit for redemp¬ 
tion of a usufructuary mortgage exeiuted 
on 26th May 1890 for • a period of 98 


1:1 [1923 

• _ 

■'.ri i v\ 

yoars. The'mortgage was of "a^ cne'antfa 
■hare in Mouea Rasulpur Saditr for'a inh 
of Re. 3,150. It was executed by Safdtir 
Ali, the father of the plaintiffs-appellants, 
in favour of * Musamwat Surja, wife of 
Ganeshi Halwai and predecessor-in-interelt 
of the defendants-respondents. ' The suit 
has been brought long before the expiry 

of the period of the mortgage and the sole 

* • 

substantial question at issue is whether the 
term of 28 years'• constituted, either alone 
or in iODjunotion with the other terms of 
the mortgage, a olog on the equity of 
redemption so as to entitle the mortgagors 
to equitable relief. There is a subsidiary 
issue as to whether the ‘ lower Appellate 
Court ought to have : admitted a certified 
■opy of a partition chitthi which was not 
tendered in the Trial Court. The document, 
if admitted, would only be of subsidiary 
value as it is merely a piece of evidence as 
to the profits of the mortgaged property 
in a particular year. The exact time when 
the chitthi was prepared is not known but 
the partition case was deoided in the yfear 
1880. t The particular reason given by tbe 
lower Appellate Court for not adopting it, 
namely, that it is an ex parte statement 
by an interested party, is admittedly 
erroneous, but there does not appear to be 
aDy Bfcrocg ground why the document 
should have been admitted in appeal 
and I see no sufficient reason to admit it 
now. 

The case set up in the plaint was that 
the mortgagor was an illiterate man who 
was imapable of understanding the transac¬ 
tion and that the first three defendants 
were clever persons who got the mortgage 
executed in the name of their mother and 
by their cleverness overreaibed the mort¬ 
gagor. Both the Courts below have found 
that there is nothing whatever to show that 
tbe mortgagor was incapable of understand¬ 
ing his own interests or that he was in 
any way overreached. They hold, on tbe 
contrary, that the mortgagor received 
compensating advantages for the long term 
to which he had agreed and that the 
bargain was a free and fair bargain between 
the parties in whish the advantage was 
by no means entirely on the side of the 
mortgagee It is common ground between 
the parties that in the year 1881 a 2- 
annas 2f -pies share in this village including 
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the share in suit was mortgaged to Ganesbi, 
the husband of Musammat Surja, with 
possession for a sum of Rs. 2,2C0. In 1690 
Ganesbi having died, Musammat Surja 
advanced a farther Sam of Rs. 950 making 
np a total of Rs. 3,150, released 1 anna 2f 
pies of the mortgaged chare, and in lieu 
of 2 annas 2f pies aosepfced as sesurity a 
usufructuary mortgage of a 1-anna share 
only in liea of the larger • amount. The 
rate of interest she was receiving was 
thus rednsed in two ways. On the one 
hand, the amount of the loan advaneed by 
the ereditor was inereased by more than 
75 percent., and,-on the other band, the 
share of profits whish she was receiving 
was rednsed to less than half its former 
amount. The mortgage itself resites, and 
this amounts to an admission by the 
appellants' predecessor-in-interest, that in 
•onsideration of this reduction of interest 
a long term bad been agreed apon between 
tbe parties. This, however, is not all. A 
third party filed a pre-emption suit in res- 
peat of the translation alleging that it was 
a sale in disguise. Both the mortgagor 
and tbe mortgagee filed written statements 
denying this allegation. In his written 
statement (Exhibit A-6) Safdar Ali admitted 
the mortgage, admitted the term of 93 years, 
ftisarted that the deed was neither more 
nor leas than what it appeared on its face, 
and further alleged that other mortgagee 
for loDg terms had beer, executed in this 
village. The pre-emption enit was subie- 
qoently dismissed (Exhibit A-7). Tbe lower 
Appellate Conrt suggests that the loDg term 
may have been inserted by both parties 
to tbe transaction with a view to avoid 
pre eruption, bat as this is not the ease set 
up by either party it is not neaessary to 
consider it. 

These fasts are not disputed by tbe appel¬ 
lants but they suggest that the profits of 
the mortgaged share must have risen 
largely between 1881 and 1890 and that 
this asiounts for the mortgagee accepting a 
smaller security in the latter year. They 
have been unable to establish this assertion 
by evidence and the finding of both the 
Courts below is against them on this point-. 
It may be noted that Safdar Ali lived for 
eleven years after the mortgage bnt made 
no application to redeem in his lifetime, and it 
was not (ill seventeen years after his death 


that the present salt was brought, The > 
fasts referred to above are sufficient to dis¬ 
tinguish the sas9 from Durga Singh v. Nawab 
Mirza Muhammad Raza Husain Khan (l) and 
Qayad Abdul Rah Sardar Diler Jung Bahadur ; 
0. 1, E. v. Qulam Jilani (2), relied on by 
the appellants. In the latter ease there was 
a one-sided stipulation by wbioh tbe mort¬ 
gagee was entitled to foreolose within the 
period of tbe mortgage, while tbe mortgagor 
was not entitled to redeem. A long term 
in a mortgage does not nesessarily amount 
to a slog on tbe equity of redemption. It 
only does so where it is susb as to render re¬ 
demption prastioally impossible, or where tbe 
bargain is unconsaionable and the long term 
is nnaccompanied by any sorrespondiDg advant¬ 
age to tbe mortgagor. It is obvious that a 
long term in a usufructuary mortgage is lets 
likely to operate as a slog on redemption 
than in any other slass of mortgage, besause 
redemption is effected on payment on a fixed 
sum and there is no danger of arrears of 
interest amounting up to an extent whish 
may far exfeed the value of tbe property. * 

The appellants rely on some of the other 
terms of the mortgage for the purpose of 
allowing that the bargain wa9 unconssion- 
able. Most of there terms are naturally 
incident to a possessory mortgage for a long 
term in whioh the mortgagee takes the place 
of the zemindar for the time being. Thus 
the mortgages was given the right to cut 
and sell trees. She was to have authority 
to mume rent-free holdings and jagirt and 
to re-settle land with others. She was to be 
resouped for money spent on consfcruating 
pakka wells and was to be entitled at the 
time of redemption to realise any otu9tand- 
ing arrears of tenants’ rent, takavi, eto. 
There is indeed cne term in the mortgage 
whith the respondents have admitted, both 
in the Courts below and in this Court, to be 
void and unenforseable, namely, a stipulation 
that tbe mortgage is Dot to be redeemed with 
borrowed money. The fact that this par- 
titular sovenant is unenforceable does 
not, however, invalidate the mortgage as a 
whole. 

In the result I agree with the Courts 
below that the term of the mortgage, though 
long, does not, in tli6 circumstances of this 

0) 25 Iud. r u8 .912; 17 0, C. 313, 

( 2 ) 20 B, 677i 10 Ind, Deo. (n : s.) 1021. 
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case, amount to a slog on the equity of redemp* 
lion. I accordingly dismiss the appeal with 
• OBts. 

W. c. A. Appeal dimmed . 

PRIVY COUNCIL. 

Appeal from tbi Odds Judicial Comisis- , 

sionir’s Court. 

May 12, 1922. 

Pretent :—Viscount Cave, Lord Shaw, 

Lord Phillimore, Sir John Edge and 

Mr. Ameer Ali. 

BADRI NARA1N SINGH— Appellant 

venue 

Thakurain RARNAM KUAR 
and others—Respondents. 

Oudh Estates Act (I of 18691, ss. 2*2 00.23— 

Successionr- “ Ordinary law ,” meaning oj— Sanad— 
Primogeniture, rule of—Custom-Instances prior to 
sanad —Evidence. 1 

The expression. ‘ordinary law/ referred to in sec. 
tion 23 of the Oudh Estates Act, is the law which 
would govern the parties apart from the Statute, and 
inoludes any Sanad giving title to the property in dis¬ 
pute, [p 100 \ ool. 2.] r 

Bhai Narindar Bahadur Singh v. Achal Ram , 20 C. 
649 at p. 054: 20 I. A 77: 6 Sar. P. C. J. 310; 17 Ind. 
Jur. 319; Rafique& Jackson’s P. C No. 128; 10 Ind. 
Dec. (N. s.) 438<P. C.), Debt Bakhsh Singh v Chandra - 
bhan Singh , 7 Ind. Cas. 724; 37 I, A. 168; 14 0. W. 
N. 11)10; 12 C. L. J. 303; 8 M. L. T. 273, (1910) M. W. 

N. 643; 7 A. L. J. 1122; 12 Bora. L. R. 1015; 20 M. L. 
J. 917; 32 A. 5fi9:13 0. C. 316 (P. C.) and Sitla Bakhsh 
Singh v. Sital Singh , 60 Ind. Cas, 648; 48 I, A. 228; 
43 A. 246; 19 A. L. J. 387; 40 M. L. J. 449; 8 0. L. 
J. 214; 25 C. W. N.721; 24 0. C. 107; 33 C. L. J. 620; 
29 M. h r T. 390 (P. C.), referred to. 

Where a Sanad, under which an estato in Oudh is 
held, lays down the succession according to the rule 
of primogeniture, evidence of a single unexplained 
instance of the widow of one of the grantees having 
succeeded to the exclusion of male heirs, is insutfi. 
eiont to establish a custom binding on another 
branch of the family. Similarly, evidence of widows 
having succeeded prior to the grant of the Sanad 
cannot be used to set up a rule of succession directly 
contrary to the terms of the Sanad under which the 

estate is held, [p, 1003, col. 1.] 

Brii lndar Bahadur Singh v. Ranee Janki Koer, 6 I. 
A- 1 at p. 14; l' C. L. R. 318 (P. C.)j 8 Sar. P, C. J. 
768* Bald. 148; Rafique & Jackson’s P. C. No. 48; 3 
Suth. P. C. J. 474 (P. C.) and Thakur Shco Singh v. 
Runi Raghubans Kttnwar, 32 I. A. 203 at p. 214; 27 A. 
634* 15 M. L. J. 352; 8 0. C. 317; 9 C. W. N. 1009, 
2 C.’ L. J. 194 (P. C.), referred to. ' 

Appeal from a judgment and decree of the 
Court of the Oudh Judicial Commissioner, 
(Kanbaiya Lai, A. J. 0. and Kendal), A. J. 

O. ) in First Civil Appeal No. 30 of 1915, dated 
2nd January 1917, reported as 40 Ind.Oas, 


555, affirming that of the Subordinate Judge* 
Partabgarh, dated 25th Febrdary * 9 & 

Mr. Dunne , K. 0., and Mr; Kenwrtihy Brown , 
for the Appellants. «• 

Mr. De Qruyther , K % 0 . and Mr. Dube, for 
the Respondents. < r, ■ • 

. JUDGMENT. 

. Viscount Cate,— Thie is an appeal by the 1 
plaintiff in the suit from a decree of the 
Court of the Judicial Commissioner, of Oudh 
affirming a deoree of the Subordinate Judge 
of Partabgarh by which the plaintiff’s suit 
was dismissed. The question raised is as toi 
the title to an estate in Oadh of considerable 
value known as the Mahal Taj pur. 

Lai Ajodia Bakhsh, the antes’or of the 
plaintiff, belonged to a family of Bison 
Thakurs long settled in the District of Partab- 
garb, and was the owner of an estate tailed 
Kundrajit or Shamepur, At the time of ! 
the Mutiny, this family bad four branches 
representing the descendants of the four 
eons of Lai Ajodhia Bakhsh; the first braueh 
being represented by Thakurain Baijnath (a 
widow), the sfc^nd by L*1 Chha’arr&l, the 
third by Lai Sura j pal and the fourth by Lai 
Ohandraoal. On the annex*‘ion of Oudh in 
1856, this estate, with the remainder of the 
soil of the Province, was confiscated by the 
British Government, whieh assumed the right 
(as stated in Lord Canning’s Proclamation of 
the 15fch Marsh 1858), to dispose of it in suth 
manner as it thought fitting. Lai Chbater* 
pal had taken astion against the. British 
Government, but Thakurain Baijnath had 
been loyal; and ultimately by a Sanad, which 
is undated but which appears from other 
documents to have been executed in the year 
1863, the Chief Commissioner nf Oulh 
under the authority of the Gove-or General 
granted the estate of Kundrajit to the above* 
named four persons, Thakurain Baijnath, Lai 
Ohhatarpal, Lai Surajpal and Lai Chandra- 
pal, and their heirs, eubjest to the usual 
•onditions as to the surrender of arms and 
loyalty to the British Government, The 
Sanad was in the form then commonly 

adopted and sontained the following 
clause: — 

‘It is another sondition of this grant that, 

in the eveufc of your dying intestate or of 
any of yonr sifoessors dying intestate, the 
estate shall dwceDd to the nearest male heir 
according to the role of primogeniture, but 
you and all your successors shall have full 
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power to alienate the eBtate, either in whole 
or in part by sale, mortgage, gift, bequest, 
or adoption to whomsoever yon please.” 

Ohhatarpal appears to have objected to the 
Sanad on the ground that he was alone 
entitled to the whole estate, but it was 
ultimately accepted by him and by the other 
grantees. 

On the passing of the Oudh Estates Ast 
(Act I of 1869), the four grantees above- 
named (bracketed together), were entered as 
owners of Kundrajit in List No, 1 and List 
No. 4, as prepared under section £ of the Ast. 
There appears to have been no reason why 
they should not have been entered in List 
No. 3 as owners of an estate regalated by the 
rule of primogeniture; but they may have 
preferred not to be subject to the special 
rales of succession which, under section 22 
(clauses 1 to 10) of the Act, apply to estates 
entered in that List. In any ease, this is 
now immaterial, as the estate must be dealt 
with according to the rules regulating estates 

entered in Liet No. 4. 

In or about the year 1872, Kundrajit was 
divided into four Mahals, which were all tted 
to the four brushes of the family, Ma lal 
Tajpur being allotted to Ohhatarpal. The 
effett of this partition was that this Mahal 
was held by Ohhatarpal alone as an imparti¬ 
ble taluq on the terms of the Sanad and 
of the Act of 1869. 

Ohhatarpal died on the 19th October, 18^9, 
and was susseeded by hie son, Lal Earn 
Kinkar. On the death of the latter without 
issue on the 6th October 1&07, his wido v, 
the first reep indent, Thakarain Uarnam 
Kanr, took possession of Taj >ur and the 
lands then held with it. Thereupon, the 
appellant, Bam Badri Naraiu Singh, rio 
was the son of Obhatarpal's eldest brothor 
and was the nearest male heir in line, and 
degree, ilaimsd to be entitled to the spon¬ 
sion; and on his right beiog disputed ihlsom- 
menoed, in 19H, the present suit sgaiosi 
Thakarain Harnam Knar and other members 
of the family for possession of Tajpur and 
other lands. By his plaint, he claimed pos- 
session (a) under the terms of the Sanad, (6) 
by an alleged family custom of sutsessioa by 
male imeal primogeniture, and (c) under a 
Will .executed by OhhatarpU on the 6»n 
September 18;H, Tnis W.ll, baviug b^n 
exesuted less than 3 months befoie the 
de*th of Ohhatarpal, is now admitted to 


have b?en inoperative (under sestion 13 of 
the Act of 1869), to pais the estate, and it 
need not be further referred to. 

The suit was heard by the Subordinate 
Judge of Partabgarb, who held that the 
alleged custom was not proved, and that 
having regard to sestion 23 of the Ast of 
1869, uDder whioh the succession on intestacy 
to a taluqdiii estate entered in List No. 4 
is to be “regulated by the ordinary law to 
whith the members of the intestate's tribe 
and religion are subjest,” the succession in 
this sase was to be regulated not by the 
Sanad but by the Law of the Mitakehara. He 
aosordiugly held that the widow of Lal Ram 
Kinkar was entitled to succeed, and dis¬ 
missed the suit. 

Oq appeal the Judicial Commissioners 
differed on the question whether the Sanad 
applied; bat they agreed in holding that 
there was an establisbei custom in the family 
that the widow should succeed, and that 
this custom continued notwithstanding the 
forfeiture and re grant of the estate, 
and they accordingly affirmed the decision 
of the Subordinate Judge. Against this 
decision the present appeal was brought. 

It is not and cannot be disputed that, if 
the rule of succession laid down in the fcanad 
of 1863 is to have effect, the appellant 
as the nearest male heir is entitled to the 
9acie j 8ioD ; and in the argument for the 
respondents, the principal stress was laid 
Dpm the contention whioh prevailed with 
the Subordinate Judge, namely, that the 
effest of ceitiou 2* of Act I of 186 J was 
wholly t’ displace the r^le of succession 
prescribed by the Smad and to substitute 
for it the ordinary rules of saooeision 
prevailing among Hindus who are sub- 
jest to the law of the Mitakshara, This 
o intention was d-'soosed of by the First 
Judicial Commissioner in manner appealing 
by the following extract from his judg¬ 
ment*.— 

“The meaning of th9 words ‘ordinary law’ 
has been the subject of much discussion in 
thic»se. I could not merely imply the 
pers >nal lav of ths intestate’s tribe and 
relu’i >d, bee* si the personal law applicable 
to Hiadas and Mah .mmadios his, in rainy 
inV.ances, been mcdided aud is controlled by 
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the Indian Statutes. In the 0099 of Hindus, 
for instance?, the personal law of Hindus is 
controlled and governed in some respects by 
tbe Caite Disabilities Removal Act (XXI of 
1850), the HiDda Widows’ Re marriage AcV 
(XV of 1856), the Hindus Wills Act (XXI 
of 1870) and the provisions of the Transfer 
of Property Act (IV of 1882) and the Crown 
Grants Act (XVof 1&95), wherever they are 
applicable. In the case cf Muhammadans, 
the provisions of the Mahammadan Law are 
similarly controlled and governed in some 
respects by the Transfer of Property Aat (IV 
of 1882), wherever they are applieable. It 
sannot, therefore, bs said that a reference 
to the ordinary law’ in sestion 23 is merely 
meant to imply the persoral law, uncontrolled 
by custom or acts of the Indian Legislature. 
As pointed oat by Lord Hobbouse in a 
tase of List No. II, the effest of the llthsab- 
Beition of section 22 is simply to refer the 
parties to the law which would govern 
the descent of the property when the 
speeial provisions of the Aat are ex¬ 
hausted, and sush ordinary law would inslnde 
•ustom : [Bhai Narindar Bahadur Singh v. 
Achal ham (1)]. In Parbati Runwar v. 
Ohandarpal Kunwar ( 2 ), Lord Collins applied 
the same rule toaaaee of List No. IV, govern¬ 
ed by section 23. In other words when the 
special rules of succession laid down in 
section 22 are exhausted and section 22 , 
clause (11) is reached, or when section 23 
is applicable, tbe situation governing (he 
succession has to be found apart from the 
Statute, that is, in the ordinary law appli¬ 
eable as if Aat I of 1869 bad not been 
passed. That ordinary law would inslnde 
not only custom hut also a Sanad, where the 
Sanad contains a rule of succession wbiah is 
enforceable by Statute. ” 

Their Lordships agree with the reasoning 
and conclusion of the First Judicial Com* 
missioner; and indeed no other aonalu- 
sion is consistent with the decisions of 
this Board in Bhai PJarindir Bahadur Singh 
V. Achal Bam (1), Debi Bahhsh Singh v. 


(1) 20 O. 049 at p. G54j 20 I. A. 77* 6 Sar. P. C. J. 
310; 17 Ind, Jur, 319; Rafiquo & Jackson's P. C, No. 
128; 10 Ind. Dec. (n. s.) 438 (P. G\), 

(2) 4 Ind. Cas. 26; 31 A. 457at p. 474; 10 C. L. J. 216; 

13C. W. N. 1073; 6 A. L. J. 707; 11 Bom. L. R. 890/ 12 

O. C. 304j 19 M. L, J, 006, 36 I, A, 126 (P. O.). 


Ohandrabhm Singh (3) and Sitla Eighth f 
Singh v. silal Singh (4'. ' These decisions 
•learly establ sh that tbe 14 ordinary law ’ 1 2 
referred to in the Act is the law wh’oh • 
would govern the parties apart- from 
the Statute and includes aDy Sanad giving 
title to the property in dispute. It is true 
that these decisions were rendered with 
reference to clause 11 of section 22 , and not., 
with reference to section 23 of the Act; but 
the terms of the latter section are precisely, 
similar to those of section 22 ( 11 ), and their 
Lordships see no sufficient, reason for giving 
to them a different construction, It may be 
added that tbe Oadh Estates (Amendment) 
Aet, 1910, hss no application to this, 

•ase, which arose before that Act was 
passed. ' ' \ ‘ ’ 

An argument was founded, as in the cases 
cited, upon the dictum of Sir Barnes Peacock, 
in Brii Indar Bahadur Singh v, Banee Janhi 
Koer (5), that in that case ' the limitation in 
the Sanad was wholly superseded by Act I of, 
186^, and that the rights of the parties claim¬ 
ing by descent must be governed by the pro¬ 
visions of lection 22 of that Act” But it must 
be remembered that in that case (which arose 
under List No. 2) the contest was batween the 
female heir of the grantee (a widow) and 
the heir of her late husband, neither of 
whom conld claim under tbe Sacad ; and this 
beirg eo, the care is no authority for the 
view that the effeot of section 22 ( 11 ) or 
of section 23 of the Act, was wholly to 
destroy the mles 0 f succession laid down 
under Sanads which had been so rccantly 
granted. Probably the diotum means on 
more than this, that the Act supersedes 
the Sanad where the two are in corfliet. 
KehaD.e was also plaied on the ease of 
FajdlU Eunwar v. Chanda,pal Kunmr 
Ulnbuh arose under List No. 4 ;bnt that 
ease was argoed (donbtlesa for good reasons, 


« t 7 ‘fm'iW' A ' 16S; 14 C - W. N. 1010; 
7 A 't L 't J, i 3 .°oo T - 273 i ll9l °) .M- w. N. 043, 

32 A .WO: loo! C. OlZp'a.; ,0 ' 5i 20 9171 

T ( t 4 \S 'if'!' 348: 48 L A 223; 43 A. 246; 19 A. 

721 J '2i n °r. M i n L ,' if; 8 0 L - J - 2 l*i 25 C. W. N. 
7 p’ c 24 0 C ' 107 ; 83 0. L. J. 620; 29 M.L. T. 390 

P r’ fkJt'n P-14; 1 0> L ' R - 318 < p -°-)i 3 'Sar. 

48; 3 Suthbcj^ 9 ” 6 * Ja ° k80n ' 8 * °- N °; 




tf«l. LXVIIlj INDIAN 

UJIR ALI 81 ROAR V, BHAPHAI BIHARA. 

without any reference whatever to the 
Sanad, and oanDot, therefore, be taken as an 
authority on the question now under disous* 
sion. 

In their Lordships’ opinion, this argument 
fails. 

With regard to the question of oustom, the 
decision of the Judicial Commissioners appears 
to have been founded on oertain instances in 
which the members of the family of Lai 
Ajodhia Bakhsh were succeeded hy their 
widows; but all these instances, with one excep¬ 
tion, ocanrred before the forfeiture of the estate 
in 1856 and the grant of a new title upon 
the conditions laid down in the Sanad ; and 
they oannot be used to set up a rule of 
Buiceision directly contrary to the terms of 
the Sanad under whieh the estate is now held. 
The Crown Grants Ait of 1895, seation 3, 
enaots that all provisions, &c., contained in 
a grant “ shall be valid and take effect 
aotording to their tenor, any rule of law, 
Statute or enactment of the Legislature to 
the contrary notwithstanding, ” and full 
effeet was given to this enactment in Tha^ur 
8heo Singh v. Rani Raghubans Kunirar (6). 
The exception was in the aase of the widow 
of Surajpal, one of the grantees under the 
Sanad of 1863, who appears to have been 
allowed to take possession of his estate to 
the exclusion of his male heirs ; but this 
single instance, which is unexplained, is 
wholly insufficient to establish a custom 
binding on another branch of the family. 
This argument, therefore, also fails, and the 
appellant’s title prevails. 

For the above reasons their Lordships 
will humbly advise His Majesty that this 
appeal should be allowed ; that the deiree 
of the Court of the Judicial Commissioner and 
the dearee of the Subordinate Judge should 
be set aside, and that the appellant should 
be held entitled to possession of Mahal 
Tajpur with any aacretion thereto and to an 
aacount and payment of mesne profits, The 
respondents will pay theaostsof the appel* 
lant in both Courts and his sosts of this 
appeal. 

W. c. A. Appeal allowed. 

Solicitor for the Appellant:—Mr. Vouglat 

Grant, 

t'oliaifcor for the Respondent?:—Mes9rg. T, 
L, Wilson Sf Oo< 

(6) 82 I. A, 203 at jr. 214 ; 27 A. 634 ; 15 61. L. J. 352 , 
8 0, C. 317, 9 C. W. N, 1009; 2 0, L. J. 194 (P. C.). 
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CALCUTTA HIGH COURT. 
AprEALPBOM Appellate Dechee No. 2292 

op 1918. 

July 15, 1920. 

Present:—Sir Asutosh Mookerjee, Kt., 
Aating Chief Justice, and Justice Sir Ernest 

Fletaher, Kt, 

UJIR ALI SIRDaR— Plaintiff—Appellant 

versus 

SHADHAI BEHARA and others— 

• Defendants—Respondents, 

Adverse possession—Limited interest, acquisition of— 
Appeal, second—Misconstruction of document containing 
admission—Question of fact or law—Evidence—Evidence, 
improper, admitted—Exclusion by High Court—High 
Court, appraisement of remaining evidence by, 

A limited interest in property can be acquired by 
adverse possession, [p. 1004, col. 2 ] 

Ishan Chandra Mitter v. Raja Ramranjan, 2 C. L. J, 
125, Raktoo Singh v. Sudhram Ahir, 8 C. L, J. 557, 
JcharanSinyh v. Ntlmoney Balidar, 36 C. 470; 7 C. L. J.‘ 
499 ; 1 2 C. W. N. 636, Probhabati Dasi v. 'laibatumessa, 
20 Ind. Cas. 661; 19 C. L. J. 62; 17 C. W. N. 1088, 

Panchkari Chattapadhya v. Maharaj Bahadur Singh, 
28 Ind Cas. 70S; 19 C. W. N. »35, Birendra Kisore 
y. Laksmi , 30 Ind Cas 89fl* 22 C L. J. 129, Muthu • 
raju Jhevan v. Robert Cordon Orr , 10 Ind. Cas 676; 
35 61 . 618 ; 10 61. L. T. 12 ; 21 61, L. J. 615, followed. 

The misconstruction of a document which is the 
foundation of a Bait is a question of law, but the 
misconstruction of a document which is alleged to 
contain an admission, that is to say, a misappreciation 
of the meaning and effect of an admission is not a 
uestion of law which can be raised in second appeal: 
p. 1005, col 1.] 

Nowbut Singh v Chatter Dharce Singh, 19 YV. R. 
22?, Ananda Chandra Sen v. Parbaii Nath Sen, 4 C. 
L. J. 198, Braja Mohan Mandal v Thakur Das Nath, 

4 Ind. Cas. 732; 10 C. L. J. 593, Butlul Karim v. 
Satiesh Chandra Ciri Mohunt, 10 Ind. Cas. 326; 13 C. 
L. J. 418: 15 C. W. N.752, Rajah Mukund Deb y, 
Qopi Nath Saha, 25 Ind. Cas. 288; 21 C. b. J. 45, 
relied on. 

It is not possible for the High Court in secoud 
appeal to say whether, after the exclusion of evidence 
improperly admitted, there is sufficient evidence left 
to justify the decree of the lower Appellate Court. 
This is a matter which must be considered by that 
Court, [p. 1005, col. 1.] 

Appeal against a detree of the District 
Judge, Jes3ore, dated the24th September 1918, 
affirming that of the Subordinate Judge 
Jeesore, dated the 29th July 1918. 

Babus Dawarha Nath Ohuckerbutty , Rometh 
Chandra Sen and Bhupendra Kumar Ghose, for 
the Appellant. 

Mr. B, Chahravarti and Babus Chiba - 
prasanna Bhattacharyya and Jotindra Mohan 
'•(Sen Gnft'i, for the Respondent^ 
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JUDGMENT. 

Mookirjie, Actg, 0. J —This is an appeal 
by the plaintiff in a snit for ejectment of the 
defendants from what, according to him, 
originally constituted a service-tenure. 

The snit was instituted in the first instance 
against five defendants, the representatives- 
in-interesfc of the alleged service-holder, 
and w&b deereed in the Court of first 
instance. Upon appeal to the District 
Judge, that decree was set aside on the 
ground that one Maileod, a transferee from 
the other defendants, should have been 
joined as a party defendant to the suit. 
The validity of the order of remand so 
made by the District Judge was oonsidered 
by this Court, but the order was affirmed. 
Thereupon the order made was tarried out 
and Macleod was added as a defendant on 
the 6th September 1916. The Subordinate 
Judge has, after re-trial, held that the 
olaim is unfounded, and that view has been 
accepted by the District Judge. . 

On appeal to this Court, the decree of 
the District Judge has bf en assailed on 
three grounds; namely, fint, that iD respect 
of the panels of land claimed by Mao'ecd, 
the District Judge has erroneously held 
that the suit was barred by limitation; 
tecondly , that in respect of the other parcels 
of land, the District Judge has miscon¬ 
strued an admission alleged to have been 
made by the plaintiff in bis deposition; and, 
thirdly, that in respect of these parcels of 
land, the District Judge has erroneously relied 
upon statements in two deeds of gift, which 
were inadmissible under section 18A of 
the Bengal TeDaooy Act. 

As, regards the first contention, we are 
clearly of opinion that the case for the 
appellant cannot be sustained. It has been 
found that Macleod purchased tbe holding 
dow in his occupation by two deeds in 
1903. The conveyances purported to be in 
respect of permanent tenures held at rents 
fixed in perpetuity. The documents were 
registered and the landlord’s fees were paid 
into tbe Registration Offioa. The District 
Judge, in concurrence with tbe Subordinate 
Judge has found that the landlord became 
aware of the transfer and also knew that 
Macleod openly held the lands, asserting 
his right as tenant by virtue of his pur¬ 
chase. The present suit was instituted on 
the 13th May 1910, but as M&fleoel wm 
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not added as a defendant till the 6th Sep¬ 
tember 1916, in so far as he is concerned, 
we must take it for the purposes of limi¬ 
tation that the suit as against him was filed 
on tbe 6th September 1916. Consequently, 
at the date of the institution of this suit, 
Macleod had already been in possession for 
more than 12 years, to the knowledge of 
tbe landlord, in assertion of his title as 
transferee of the holding conveyed to him. 
It has besn argued, however, on behalf of 
the appellant that time did not begin to 
run as against the plaintiff till he had 
terminated the alleged service-tenure by a 
notice upon the service holder. We are of 
opinion that- there is no foundation for this 
contention: In tbe first place, the Sub¬ 
ordinate Judge foand that the plaintiff had 
failed to adduce evidence to prove his allega¬ 
tion as to the existence of the service- 
tenure. In the second place, there is no 
finding and, indeed, in view of the evi¬ 
dence to which we have just referred, there 
conld not be any finding tbat after the 
transfer by the original defendants to 
Macleod in 1903, they comd have rendered 
any servica to the plaintiff. It i Bf | 0 n- 
senuently, plain that Macleod has by pre- 
soription acquired the status of a tenant under 
the plaintiff, on tbe well-reoognised principle 
that a limited interest in property can be ac¬ 
quired by adverse possession. Man Ohandra 
Mitter v. Raja Ramranjan (1), Raktoo Singh v. 
Sudhram Ahir 12), lcharan Singh v. Nilmoney 
Balidar (3), Probhabatl Dati v. Taibaturneua 
(4), Panchkari Ohattapadhya v, Maharaj 
Bahadur S\ngh (5), Birendra Kisore v. 
Lalesmi (6), Muthuraku Thevan v. Robert 
Gordon Orr (7). We most consequently hold 
that tbe snit has been rightly dismissed as 
against Macleod. 

As regards the remainder of the lauds, 
the case for the defenos was that they 
formed an occupancy holding bearing an 
annual rental of R>. 10. Tbe District Judge 
has held this allegation proved by the 
evidence which includes, first, an admission 

alleged to have been made by the plaintiff 

(1) 2 C. L, J- 125. 

(2) 8 C. L. J. 657. 

(3j 35 C. 470; 7 C L. J. 499; 12 C. W. N. 038. 
i0Ind - Cas . 19 C.L.J. 02; 17 0. W. N, 

lUoo, 

(5 28 Ind. Cas. 709; 19 O. W. N. 130, 

(6 30 Ind. Cas. 890; 22 0. L. J. 1*9. 

(7, 10 lnd. Cas. 676| 35 M. 6l6| 10 M. L. T- 12j 21 

Wt Ajf Ji gl6 f 
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in his deposition and, secondly, recitals in 
two deeds of gift executed oo the 10th 
April 1894 and 22nd August 1894 by the 
holders of the tenancy at that time. The 
seooDd and third grounds urged by the 
appellant raise the question of what has 
been tailed the construction of the admis¬ 
sion and the admissibility of the recitals. 

As regards the admission, we are of 
opinion that the appellant cannot raise the 
question in second appeal. It was pointed 
out by Sir Richard Couth, 0. J. in the ease 
of Nowbut Singh v. Chatter Dharee Singh (8) 
that the misaonetruttion of a dconment 
whith is the foundation of a suit is no 
doubt a question of law, but the miston- 
struttion of a document whith is alleged to 
tontain an admission, that is to Bay. a 
misappretiation of the meaning and effect 
of an admission is not a question of law 
whith can be raised in setond appeal. The 
same view has beeu taken in the taees of 
Ananda Chandra Senv Parbaii Nath Sen (9), 
Braja Mohan Mandalv. Thakur Las Nath (i0), 
Butlul Karim v. Satish Chandra Ohi Mahant 

(11) , Rajah Mukund Deb v. Gopi Nath Sahu 

( 12 ) . 

At regards the recitals in the deeds of 
gift we are of opinion that they are not 
admissible under section 18A of the Bengal 
Tenanty Act whith provides that: Nothing 
contained in any instrument cf trbiisfer to 
which the lanolord is net a party shall be 
evideuoe against the landlord of the 
permanence, amount or fixity of rent, area, 
transferability or any incident of any 
tenure or holding referred to in such 
instrument,” The respondent has contended 
that even if the recitals are excluded, 
there is abundant evidence to support the 
conclusion of the District Jodge But it is 
not possible for ns in second appeal to say 
whether, if the recitals iu the deeds of gift 
are exploded, as they must be, there is 
sufficient evidense left to justify the decree, 
That is a matter whish most be considered 
by the lower Appellate Court. Womes 
Ohunaer Chotterjee v. Ohundea Churn Soy 
Ohowdhry (.13). 

(8) 19 W. R. 222. 

(9) 4 C. L. J. 198. 

(10) 4 Ind Can. 732; !0C. L.J. 593. 

(11) 10 1ml. Cas. 325; 13 C. L. J. 418; 15 C. W. N. 

762. 

(12# 25 Ind. Cas. 286; 21 C. L. J. 45. 

(13) 7 C. 293; 3 Ind. Doc. (*N. *.) 737. 


The result is, that although we affiim 
the decree of dismissal as againBt Maoleod 

• * i / 

we set aside the decree of the Court below 
in respect of all the lands not purchased 
by him, and remand the case to the District 
Jndge in order that he may reconsider the 
question of the lands wbioh are alleged to 
form an occupancy holding bearing an 
annual rental of Us. 10. The matter will 
be re-considered irrespective of the recitals 
in the two deeds of gift. In eo far as 
Maclecd is concerned, the appeal stands 
dismissed with cost9; in bo far as the 
other respondents are concerned, costs will 
abide the result. 

Flatober, J.—I agree. 

B. X. Appeal partially decreed. 


BOMBAY HIGH COURT. 

• Second Civil Appeal No. 502 of 1921. 

February 16, 1922. 

Present : —Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Jostice Ooyajee. 
CHONILAL SOMESHVAR BHATT— 
Plaintiff—A* pell* nt 

versus 

VlTHALDAS KARSANDAS_ 

Defendant—Respondent, 

Registration Act (XVI oj )9Q8J, «. 17- Deposit of 
tittle-deeds—Document amounting to charge also 
executed—Document containing reference to execution 
of formal mortgage-deed later on — Document , regie, 
traiion of, if necessary—Registration not effected— 
Mortgage, enforcement of—Formal mortgage , right to 
demand execution of. 

Although it is a well-established rule of equity 
that a deposit of a document of title without moro 
without writing, or without word of mouth will 
creato iu equity a charge upon the property 
referred to, the general rule will not apply 
where there is a deposit accompanied by an actual 
written charge. In that case one must refer to the 

terms of the written document, and any implication 

that might bo raised, supposing there wore no 
document, is put out of the case and reduced to 
silence by the document by which alone the parties 
must be governed Such a document must bo 
registered ;_p. Oj6, col 2; p. ICO , col. l.j 

Shaw v Foster, (.8,2 5 EL. L. 321; 42L. J. Ch 49-27 

L. T 2ol; 20 W. It. 907, followed. ’ ’ 

Franjicandas Jugjivandas Mehta v. Chan Mah Phe>' 

35 Ind. Lus. 190; 43 C. 895; Hhd> i AI. VV. N. 443 - 31 

M, L. J 15f; 4 L. W. 69; 14 A. L. J, 638; 20 C, W, Ai. 92fi¬ 
le Bom. L. It 664;i0 M.L.T. 242. 9 Bur. L. 'J' i*' 5 . 24 
C. L.J. 314; 8L B. It. 458; 4« 1. A. 122 (P. C.) uud 
BehramRashid v. Sorabji liustamji Elaeia , z3 lad. Ca« 
14v; - j8 IS. 372; lli Bom. L. R. 85, reft fled to. 
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Where tliere is a document amounting to a complete 
contract containing a reference to a more formal 
document to be executed later on if desirable, it 
takes effect unless there is a condition that it is not 
to take effect unless the second document is executed, 
[p. 1007, col. 2.] 

The defendant deposited the title-deeds of a 
houso with the plaintiff, and on the same day 
passed a chithi in respect thereof which after 
reciting the taking of a certain sum of money stated : 
"I havo given my house in mortgage for the above 

amount and.shall execute a pucca document in 

respect of the same whenever you may ask me. 
The interest is settled at the rate of eight annas..., 
...This is agreeable and binding on me.” This chithi 
was not registered. The plaintiff sue to recover his 
money by sale of the mortgaged house, or in the 
alternative for a registered mortgage-deed thereof: 

Held, (1) that the chithi required registration; 
[p. 1007, col. 2.] 

(2) that in the absence of such registration, tho 
plaintiff was not entitled to a declaration that he 
had a charge on the property mentioned in tho 
title-deeds deposited with him, or to an order for 
sale of that property to satisfy his claim ; [p. 1007, 
col. 2.] 

(3) that tbe plaintiff was not entitled to obtain 
a mortgage-deed from tho defendant as he had 
already got a mortgage anJ the only effect of his 
getting another document would be to have the 
terms of the mortgage settled in a more formal 
manner and that if the first document was not 
registered, ho could not by getting another docu¬ 
ment euro the defect, [p. 1007, col. 2.] 

' Second appeal from tbe decision of the 
District Judge, Ahmedabad, in Appeal No. 
263 of 1919, confirming tbe deiree passed 
by the Second Glass Subordinate Judge at 
Godbra, in Civil Suit No. 2 of 1919. 

Mr, G. S. Thakor , for tbe Appellant. 

Mr, Af. H. Mehta , for tbe Respondent, 

JUDGMENT. 

Magliod, 0. J.—The plaintiff sued to 
recover Rs. 1,000 principal, and Rs. 69-5-0 
interest thereon, by sale of tbe mortgaged 
house mentioned in tbe plaint situated at 
Godhra, or in the alternative, for a registered 
mortgage-deed thereof, alleging that be 
had advanced that sum to tbe defendant 
to euable him to carry on trade in Bombay 
and in consideration thereof tbe defendant 
deposited tbe title-deed of his house at 
Godbra and treated an equitable mortgage 
thereou for Rs. 1,000. The defendant on 
tbe same day passed in Bombay a 
chitti in respect thereof. Tbe defendant 
admitted the payment of Rs. 1,000 on the 
19th November 1917, and alleged that that 
amount was to be aitounted for in the 


partnership aotount at the end of the year, 
and he farther contended that the equitable 
mortgage and the agreement relied upon 
by the plaintiff did not eoma withjn the 
jurisdiction of the Court, as the agreement 
took plaoe in • Bombay, the amount was 
paid in Bombay and the defendant was 
doiog business in Bombay and residing in 
Bombay. 

The Trial Court had jurisdiction to try 
tbe suit, bat as the chitti, Exhibit 12, on 
which the plaintiff relied, required registra¬ 
tion, the suit failed. This decision was 
confirmed in appeal, and before ns it has 
been argued in the first place, that the 
defendant admitted that there was an 
equitable mortgage of his property, and, 
therefore, the plaintiff on that admission 
was entitled to tbe decree be asked for. 
But I do not think it cm ba said that 
the defendant’s pleading admits that there 
was an equitable mortgage which could be 
the bash of a decree. He merely refers 
in the written statement to the plaintiff s 
allegations and mentions what the plaintiff 
relies upon for establishing the creation 
of an equitable mortgage in Bombay. 

Then it has been very strenuously urged 
that the document, Exhibit 12, does not 
require registration : and in order to deter¬ 
mine whether it reqaires registration, we 
have to consider, upon the proper construotion 
of that document, whether it creates a charge 
or an interest in the property mentioned 
therein, and with reference to documents 
connected with the deposit of title-deeds, 
what the Court has to consider is laid down 
in Shaw v. Foster (l) referred to in the 
judgment of the Privy Council in Pranjivan* 
das Jagjivandas Mehta v. Ohan Mah Phee (2) s 
“Although it is a well-established rule of 
equity that a deposit of a document of title 
without more, without writing, or without 
word of mouth, will create in equity a 
oharge upon the property referred to, I 
appreheud that the general rule will not 
apply where you have a deposit aooompmi 
ed by an actual written charge. In that 

(1) (1872) 6 H. L. 82 lj 42 L. J. Oil. 49; 27 L.T. 29l 
20 W. R. 907. 

(2) 35 Ind. Gas. 190; 43 0. 895, (1916) 1 M. W.tf* 
443; 31 M. L. J. 165; 4 L. W. 09; 14 A. L. J. 638; 20 
O. W. N. 925; 18 Bom. L. R. 664; 20 M. L. T. 242 
9 Bur. L. T. 125; 24 C. L. J. 314; 8 L. B. K. 468; 43 I. 
A. 122 (P. C.). 
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case yon mast refer to the term! of the 
• written document, and aoy implication that 
might be raised, supposing there were do 
document, is pat ont of the case and redoc3d 
to Bilence by the document by which alone 
you must be governed.” ^ 

In the case before the Privy Council the 
question was what wa9 the soop8 and extent 
of the security, as the title-deeds ofs3?eral 
properties had been handed over and the 
document accompanying them only referred 
to one property. The question whether 
the doaument required registration was not 
before their Lordships, 

< It is difficult to see how Exhibit 12 
•an be considered as anything less than 
a mortgage, considering that it states after 
reoiting the taking of Rs. 1,000: 

* “In security of that we have given oar one 
honse in Godhra bearing Municipal No. 232 
and with superstructure b3iog Sanad No. 7, 
measuring 85 square yards, in mortgage 
for the above amount. And we have also 
given to you the oopy of the Sanad. We 
shall execute a Paica document in respect 
of the same whenever you may a3k us. 
Its interest is settled at the rate of eight 
annas. 1 It is agreed that you should return 
to us the copy of the Sanad on paying the 
above amount. This is agreeable and binding 
on as.” 

If that document had been registered, 
and the mortgagor had thereafter sought 
to deal with the property, there can be 
little doubt that the plaintiff would have 
set up this document as conferring upon 
him a prior title, ii there had been no 
document accompanying the title-deed, then 
it would have been open to the plaintiff to 
prove orally what was the intention with 
which the document was deposited, and 
whether it was meant to be considered as a 
■ecurity. But as the defendant executed 
this document, we mnst refer to it in order 
to asiertain what was the contract. The 
fact that the defendant agreed to execute 
another document in formal terms, if he 
was asked for one, does not affect the 
value of the document signed, provided it 
is evidence of a complete transaction which 
can ba spalfc ont of its wording. There 
is a certain class of cases in which the 
parties only purport to record the terms 
of the agreement in an informal manner, 
intending that the formal expression of 


the oral agreement should be exeinted 
thereafter. But if the first document 
contains everything that ii necessary for 
the purpose of proving an agreement then 
the first document takes effect, unless it 
is Btated to be a condition of the first 
document that it should. not take effect 
unless the second document is executed. 
But in this case there is a complete contract 
to be found in Exhibit 12, although the 
plaintiff had a right to obtain a mortgage- 
deed drawn up in more formal language. 
It seems to me, therefore, that the Courts 
below were right in deciding that Exhibit 12 
required registration, 

Reference was made to the case of 
Behram Rashid v. Sorabji Rustami Elavia (3) 
which was decided by Mr. Justice Beaman 
and myself and there Mr. Justice Bsaman 
very clearly points out the way in which 
contemporaneous writings of this kind 
should be dealt with. 

The whole point is whether the document 
created a charge upon the property referred 
to therein, and once there is a writing 
with reference to the deposit of tifcle*deeds, 
then it is quite clear that the Court must 
refer to that writing, and can refer only 
to it, in order to determine what were the 
conditions on which the title-deeds were 
deposited. The plaintiff, therefore, was not 
entitled to a declaration that he had a 
oharge on the property mentioned in the 
title-deeds deposited with him, or to an 
order for sale of that property to satisfy 
his claim, nor do I think he was entitled 
to obtain a mortgage deed from the defend¬ 
ant, ap, if my construction of the deed 
is correct, he had already got a mortgage 
and the only effect of his getting another 
document would be to have the terms of 
the mortgage settled in a more formal 
manner. Therefore, if the first transaction 
is not registered he could not by getting 
another doonment cure the defect. But 
as the defendant admits the advance, it is 
certainly open to the Court to consider 
whether a decree should not be passed 
against the defendant personally. It is 
true that the learned Trial Judge says that 
the plaintiff does not want a decree against 
the defendant personally, but wishes to 
proceed against the mortgaged property 

(3) 23 lad. Oaa. 14D; 39 B. 372; 10 Bom. L. E. 3f», 
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only. But it is not plear that the plaintiff 
was given an opportunity of endeavouring 
to prove that be was entitled to a personal 
detree against the defendant if be failed 
to get a detree against the proper ty. I 
think he ought to have an opportunity 
of doing bo, and, therefore, the suit should 
go back to the Trial Court for deaieion 
on the issue whether the Court has 
jurisdiction to pass a perssnal detree 
against the defendant, and if 90, whether 
such a detree should be paised. We set 
aside the order dismissing the suit to that 
extent. The appellant must pay the posts 
of the appeal. 

COTUEf, J.—I agree. 

u. h, Order varied. 


LAHORE HIGH COURT. 

Sbcowd Civil Appeal No. 1061 of 1921. 
February 14, 1922, 

Present:— Mr. Justice Soott Smith. 
ALLAH RAKH1YA KHAN a*dothe4«— 
Plaintiffs—Appellants 
versus 

AHMAD— Defendant-(Vendee) and SEWA 
RAM alias KALU RAM— Plaiktiff— 

Respondehts. 

Punjab Pre-emption Act (I of 1913j, s. 4— Sale— 
Adhlapi tenure , whether sale. 

A. the owner of certain land, stipulated with 0. 
that* if the latter built, a well on the land and 
brought it into working order within a certain poriod 
ho would become the owner of a one-third share 

n the land: 

Held., that the transaction did not amount to a 
aale and was not, therefore, liable to pre-emption. 


The creation of an adhlapi tenure in which no 
money consideration passes at all does not amount 

Mul Ohand v. A/ansa Bam, 167 P. B. 1883, dis- 

Qkulam Muhammad v, 'icfc Chand , 62 Ind. Gas. 932j 


2 L. 199, followed. 

Seiond appeal from a decree of the 
Senior District Judge, Multan, dated the 4th 
December 1920, reversing that of theMunsif, 
First Glass, Leiah, District Muz.ffargarh, 

dated the 29tb June 1^20. 

Lala Rama Nand, for the Appellants. 

Lala Natal Ki shore, for the Respondents. 


JUDGMENT.—Sewa Ram, defendant No. 
2, haviDg created an adhlapi tenure with 


regard to the land in suit in favour of 
Ahmad defendant No. l f the plaiDtiffs-ap* 

pellants sned for pre emption on the ground 

that the creation of an adhlapi tenure amount* 
ed to a sale. The Courts below have 
concurrently held, following Mul Chand ▼, 
Mansa Ram (1), that the ireation of an adhhpi 
tenure amounted to a sale. The First Court 
depreed the elaim, but the lower Appellate 
Court, holdiag that there was no euitom of 
pre eruption with regard to such a sale, 
dismissed the plaintiffs* suit. The plaintiffs 
have, therefore, filed a sepond appeal to this 
Court and it is poDtended on their behalf 
that there was no plea raised and no issue 
framed as to whether suph a sale could be 
pre erupted. Coun el for the respondents 
asks that the deoree of the lower Appellate 
Court dismissing the plaintiffs’ suit be main* 
tained on the ground that Mul Ohand V, 
Mansa Ram (l) is distinguishable and that 
in the present ease it eannot be said that 


the creation of adhlapi rights amounted 
to a sale. 

Aeeording to the agreement by wbioh 
the tenure was treated, Ahmad was to pod* 
strnet a well and bring it into working 
order within five years, and if he did this 
be was to become owner of one-third share 
of Dal Kalaebiwali. No cash payment was 
stipulated for and the case if, therefore, 
distinguishable from that reported as Mul 
Ohand v. Mansa Ram (1), for there the trans¬ 
feree agreed not only to restore the ruined 
well but to pay a pertain sum in tash and 
it was held that in enth sirpumstanpes the 
tramattion amounted to a sale. That ease 


is, therefore, distinguishable from the present 
one. In Qhulam Muhammad v. Tele Ohand (2) 
it was held that the creation of an adhlapi 
tenure in wbith no money eonsideration 
passed at all did not amount to a sale and 
Mul Ohand v, Mansa Ram (1) was dis¬ 
tinguished The fao s of the present case are 
od all fours *ith those in that reported 
as Qhulam Muhammad v. Teh Chand (2) 
and 1 aeeordingly bold that there has been - 
no sale in the present saae sueh as would 
give rise to a right of pre-emption. 

The appeal fails and is dismissed with 
posts. 


2. K. 

Appeal dismissed. 

(1) 157 P. R. 1888. 

(2) 62 Ind, Log. 932; 2 L, J99. 
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Abatement Of appeal— Decree for joint 

'possession of land—Appeal by defendant—Death of 
one respondent—No substitution in time, effect of 
—Civil Procedure Code (Act V of I908J, 0. XXII, 
rr. 4 (1,11, 

Where during the pendency of an appeal pre¬ 
ferred by the defendant against a decree for joint 
possession of land, one of the plaintiSs-respondeuts 
dies and his heirs are not substituted within the time 
allowed by law, the appeal abates not only against 
the deceased respondent but also against the other 
respondents as beiug no longer competent and 
should be dismissed against all the respondents. 
The fact that in the plaint the plaintiffs specified 
their respective shares would make no difference 
as the mere specification by the plaintiffs that each 
individual plaintiff’s share is so much does not alter 
the nature of the decree C Arjan Mirdha v. Kali 
Kumar Chakkkbutty 194 

Abwab— Stipulation for delivery of ghee und gcat 
contained in mourusi mokurruri kabuliyat, if 
enforceable—''Gout and ghee” forming no pait of the 
rent payable — Bengal Putni Taluks Regulation ( 1 III 
of 1819,), s, 8 —“Engagementsmeaning of. 

A registered mourasi mokurrari kabuliyat executed 
in <87? recited that “within the aforesaid Monza you 
have grauted me a potta of 12 big has of land at 
an annual jama of Rs 6 and Rs. 'A as premium,” 
and after reciting how the money should be paid 
and in what instalments, the bibuliyat stated that 
the landlord should have right to the minerals, etc , 
and lastly there was the following clause:—“Also it 
should appear that I would deliver l seer of Shyama 
ghee and one kid every year” No amount was men¬ 
tioned as payable in lieu of the ghee and goat in case 
of default In a suit for rent ou the basis of the 
kabuliyat : 

Held, (on the assumption that Regulation VIII of 
1819 controlled all the iucidents of the tenure in 
question that the stipulation regarding the ghee and 
goat was, in its term and effect, the imposition of 
an abwab and as such not enforceable. 

That the ‘goat and ghee" did not form part of the 
rent and tbo stipulation regarding delivery thereof 
was not legalised by Regulation VTU of 1*19, but 
was subject to the law relatiug to 'abwabs’in force 
at the time of the croation of tho lease. 

The word “engagements” mentioned in section 3 
of the Bengal Putni Taluks Regulation connotes 
engagements as to rent and other terms connected 
therewith o Ram Taran Tewary v Kumeda Lasi, 
$0 C. W. N. 634; *l922JiA. I. R. (C.) 80 161 


Acts-Cencral- 

Act 1839—XXXII. See Interest Act. 

- I860—XLV. See Penal Code. 

- 1861—V. S*e Police Act. 

- J863—XX. See Religious Endowments Ac*. 

- 1867—III. See Public Gambling Act. 

- J 869—IV. See Divorce Act. 

- 1870—VII. See Court Fees Act. 

- j 871—I. See Cattle Trespass Act. 

- 1871—XXIII. See Pensions Act. 

— 1872—I. See Evidence Act. 

- 1872—IX. See Contract Act. 

- 1876—IX. See Majority Act. 

- 1877—1. See Specific Relief Act. 

—- 1877—III. See Registration Act. 

- 1878—1. See Opium Act. 

- 1878—XI. See Arms Act. 

- 18S0—IX. See Cess Act. 

- 1881—V. Sec Probate and Administration 

Act. 

-— 1881—XXVI. See Negotiable Instruments 

Act. 

- 1882—IV. See Transfer of Property Act, 

- 1882—V. See Easements Act. 

- 1882 —VI. See Companies Act. 

— 1882—XV. See Presidency Small Cause 

Courts Act. 

_ 1889—VII. See Succession Certificate Act. 

- 1890— VIII. See Guardians and Wards Act. 

- 1890— IX. See Railways Act. 

— 1891—1. See Land Acquisition Act. 

— 1897—V. See Estates Partition Act. 

- 1898—V. See Criminal Procedure Code. 

— 1899—IX. See Arbitration Act. 

1907— m. See Provincial Insolvency Act. 

1908— V. See Civil Procedure Code. 

1908—IX. See Limitation Act. 

- 1908—XVI. See Registration Act. 

— 1909 111. See Presidency Towns Insolvency 

Act 

- 1912—IV. See Court of Wards Act. 

- 19.3—VII. See Companies Act. 

-1918—VII. See Income Tax Act. 

_ ,yii_ IX See Indian Soldiers iLitigation) 

Act 

— 1920—V. See Provincial Insolvency Act. 

Acts—Beng-al. 

-1368—XXXI. See Diaka Act. 

- 1859—XI. See Bengal Land Revenue Sales 

Act. 

-186s—VII. See Bengal Land Revenue Sales 

Act. 

—_ 1885—VIII. Sco Bengal Tenancy Act. 
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Act 


Acts— Bengal-conoid. 

1918—11. See Bengal Tenancy (Amendment) 

Act. , 

19>0—111. See Calcutta Bent Act. 

Acts—Bombay. 

1874-111. See Bombay Hereditary Offices Act. 
1880-1. See Khoti Settlement Act. ; 
1888—VI. See Gujarat Talitkdars' Act. 

See Mamlatdars Courts Act. 

See Bombay Rent (War Restric* 
„ tions) Act. • 

, ACts-C. P. 

• * l m m . 1 • s 

1898—XI. See C. P. Tenancy Act, 

1920 — I. See C. P. Tenancy Act. 


1903-11. 

1918—11. 


r- , 


•7» 


Acts—Madras. 

1692— VII. Sec City Civil Court Act. 

1908 —I. See Madras Estates Land Act. 

«; n 

,Acts-PunJab. 

1887- XVI. See Punjab Tenancy Act. 

1838—L See Punjab General Clauses Act. 
1905—11. See Punjab Pre-emption Act. 

1911—III. See Punjab Municipal Act. 

191^—1.' Sec Punjab Pre-emption Act. 

191? —II. See Redemption of Mortgages 

Punjabi Act. 

1918—VI. See Punjab Courts Act. 

Acts-U. P. 

1869—1. See Oudh Estates Act. 

1901—H. See Agra Tenancy Act. 

1901—111. See U. P. Land Revenue Act. 

Ordinances. 

Ord. 3921—II. -Soe Martial Law Ordinance. 

Regulations. 

Reg. 1806—XVII. See Regulation. 

_1819—VIII. See Bengal Putni Taluks 

Regulation. 

•» | » . ‘ _ 

Statute. 

1916—(5 & 6 Geo. V, O. Gl). See Government of 

India Act. 

• v *? 1 .• *; * j • 

Adhiapl tenure, whether eale. 

Iho creation of an. adhlapi tenure, in which no 
money consideration passes at all (Joes not amount 
to a sale, L Allah Rakiiiya Khan u. Ahma£ 

Adverse possession a mixed question oj 

law and fact—Appeal, second. . . 

The question of adverse possession is a mixed 
question of fact and law... The facts found by the 
lower Appellate court must be accepted in second 
•im,oal but the conclusion drawn from them, namely, 
whether the possession was adverse or not, is a 
uuestion of law andean be considered by the High 
Court in second appeal. C Jogendra «nath 
M uKHt-BJEE V. Rajendra Nath Bhattacuarjee, 2o 
C. w.N.yyOi A i. R u v 64 200 

against widoiv—Reversioner, whether affected. 
Although. pob8«iS8iou may be adverse against a 
widow, it i» not adverse against a reversioner during 
her lifetime. L i>and &ii>uu v» Liiankaur, 2 L. L . j, 

673 299 


Adverse possession-conoid. 

——— Limited interest , acquisition of. 

A limited interest in property can be acquired by 
adverse possession. C Ujir Ali Sirdar v Siiadhai 
Behara, 35 CL J. iS’/; 1922; A. I R. 0. 85 1 003 

-— Mortgage, simple—Possession, adverse, against 

mortgagor, when adverse against mortgagee. 

When after a Bimple mortgage has been granted, 
a third person commences to acquire title by adverse 
possession against the mortgagor, the period of 
adverse possession against the mortgagor cannot 
operate against the mortgagee while he is not entitle 
ed to possession. Adverse possession operates 
against the mortgagee only when the mortgage© is 
entitled to possession and time runs against I im 
from the date when he is entitled to enter upon the 
land 

But in the case of grant of a mortgage by a .person 
previously dispossessed the adverse possession whioh l 
had commenced to operate against the mortgagor r 
would not by the grant of the mortgage be arrested 
but would operate equally against the mortgagee,. 
Pat Kunj Lal u Kanhai Mahto 64Ji 

-- Symbolical possession of - rightful owner —- 

Adverse possession, when interrupted Partition suit. 
_Third person in wrongful possession joined as 
defendant—Decree giving no relief against him—Such 
person, whether party to suit—Symbolical possession, 
whether can be given as against him—Civil Procedure 
Code (Act V o) 1908;, 0. XXI, r. G, application of 
Symbolical possession of the rightful owner can in- 
terrupt adverse possession in those cases only in 
which the Civil Procedure Code recoguises aym*. 
bolical possession, 

Whore in a partition suit, a third person in wrongful 
possession of the land is also joined as a defendant 
but tho decree of tho Court gives no relief against 
him, the latter is not in substance a party to the 
suit, nor can symbolical possession be given as 
against him under 0. XXI, r. 36 of the Civil Proce- 
dure Code, B Raghunath Waman v. Kondiba 
Babaji, 24 Bom, L. R. 499; v 1922; A. I R. ^B.j 2 

91 

- Vacant site in village—Temporary user , if 

assertion of ownership. 

In the case of a vacant site situated in a village, 
possession goes with title, and where a person sets 
up a plea of adverse possession ho must prove that 
t his possession has been adverse for a period of at 
least 12 years. 

The mere storage of brioks and wood and the 
tethering of cattle on such a site would not amount 
to an assertion of ownership on tho part of the 
person so using the site. L Chandan v, Bahadur, 4 
L. L. J. 168; 02 P. L. R i9J2; (i92i) A. I R. vL 82 

263 

Agra .Tenancy Act (f I of 1901), s. 112 

— Suit for rent or damages for not raising crop— 
Civil Court, jurisdiction of ‘ 

A suit by a landlord against his tenant ifor -rent 
or damages for not raising a crop is a suit under 
section * 2 of the Agra Tenanoy Act, and is excluded 
from the jurisdiction of a Civil Court. Inderpal 
Singii v Bafati, ^0 A. L J 77 ; 41 U. P. L. R iA.) 

iO. *985 

ancestral land— Evidence as to its ancestral 
character not adduced - Assumption that selfi 
acquired, 1 
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AncestraHand- oonoid. 

; In the absence of proof that a certain land is 

ancestral, it must be * S8U ° 1 ® D s 2 L h 1 
Fateh Muhammad v. Imam-ud-Dis, • |Qg 

2 £^CTV£wW «» terms^thorQof, the 

■JE&SsXZSVft 

Sarup 

_-— New case, , . 

Where a plaintiff sots up a cWm o 
attached in execution of a decree on i.n « 

SM£S«£ nT^ioAL the 

• though joint family property, is not l™ 1 ® J ed in the 

decree as necessary parties were P 

euit. L Ram Chand v. Rama Nand, J h. l, J ^ 

_ _Objection to form of suit, whether 

can be raised in appeal for first ^ e ‘ j fc w hich 

239; 1192 2) A 363^ , JwrttoM 0 / 

f»cf. admission of. , - . i •.u 

i^igis 

cannot bo iaiscd • n i i y.yj. 4 U P. Ij 

O Mohkam i». Bansidiijr, JO. - > 972 

R> J - 0, 1 113 _ preliminary decree, appeal against 

— Final decree, passi«<j of-Court, jurisdiction oj, to 

decide appc(il t H ‘ijjecled. . 

There is a difference between cases where the 

final decree is passed before an appeal against 
the preliminary decree is preferred and when it 
is passed after the appeal is preferred. In the 
latter case the Court is not deprived of its juris- 
d-otton to decide the appeai which .e airnady before 

it C Mea Hossaim Khan 0 . Sheiao &amir+/o 
J_second — Finding of fact, ij can be 

attacked on ground oj insufficiency of evidence, 
t second appeal a finding of fact of the lower 
AnneHate Court cannot bo attacked on the ground of 
fnSSicy of evidence. O |«« 

Bedasta J ibtha BHATTAGHAUJ 1 a ^qq 

_ Finding of fact unassailable. 

A finding of an Appellate Court which is based on 
aconsideration of the evidence intho case is unassail- 
able”in second appeal C Sh.b C h an DBA b»o*l v 
GOUR Chandra Pal, 35 C. L. J-Wj (1933) A. 1. £ 

( C ) I 60 ? " 7 C^V if^lntirurfion of document contain - 
ing admission—Question of fact or law . 


a 


ion 


Appeal, sccond^-condd. 

The misconstruction of a document which is the 
foundation of a suit is 'a’(jnegtip of-laj but the 
misconstruction of a document which _ is alleged to 
contain an admission, that is to say, a ^appreciation 
of the meaning and effect of an admission is not a 
question of ,aw which can be raised « ^eond appeaj. 

c Ujir Ali Sirdar v . Shadhai BebaRA, 3 • • 

, K , i. L . , g W> J.003 

.savsaffifS -tsssits » pw?: 

cRaser, *•' fVffiI 

“Hirsts SR^sssa p 
~ss »« ;> r«rs.rr. 

if h r h S th^anotiorn purchaser as such and has, 
application y d £ withthe exoCu tion of the 

consequently, noU „ Kesho Piusad 

tZt 1 S*70^09**) A 1. E. 1P«.) 3*0 638 

APP™cannot be useful for 

phoo and hei c\ £ orroborativo 0 f the evidence of 
accepted cithei ^cient, apart fro m independent 
an appiov iustify tho conviction of the 

SSTTiVS?. »«"■. ■* «■•&* 

^_ Criminal proceedings before conclusion oj 

u inC MeUl'tost artcr iminal proceedings against 
It 13 illegal to star*complied with the con- 

au approver or u ba^ t(Mldere a to him, beforo 
dmon on which a j trial S Emperor u. 

the conclusion of the principal ^ Q35 

AcMlXof 1899), S. 14 

JicfuCotl-SuU for declaration that avari not 
binding, natuie of. j^g t } 10 manner in 

^award may be e^oZt and section 11 of 

II ict details tho courses open to a Court after 
the Act details ^ ^ Court, but tho Act has 

an award l l.a declaration that a certain 

n ° ^^V^rbiU-ators is not binding on a plaintiff. 

a wai< y j under section 42 of the Specific 

Sli ehu suit faUs una NaND . M URLI Dhar v 

^* CO , 4 L. L. J. IS. ^ 

«■ Of temple, salt by, .against 

A 5 XR , a 

ArmsAct Ll (Xi Of 1878), S. 4-Ams-Dah 

* Criterion for determining whether dah anarm. 
in determining whether any given dnh is an anil 
iUe meaning of that term in section 4 of tho 
v r aU A t M tlm true criterion is the intention of the 

^aborts iugurds its purpose. A. iah having a bind. 
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Arms Act - conoid. 

22 * inohe8 long, not intended for domestic purposes 

5L a J? h. B P ° ME V ‘ Emperor > 11 B. R. 340;’ 

*o L B. Jj. J. 594 gig 

~~~ ^Si 19, 20 —Possession of arms without 

license—Concealment—Conviction. 

Ea.ch case of concealment of arms must be decided 
on its own facts, and in each case the Court must 
decide on the evidence whether a particular act of 
concealment falls under section 19 or section 20 of 

t Acfc ' ^ Sher Am r. Emperor, 23 Cr. L. 

j* 609 833 

Attachment, flaw in—Attachment, absence of 

— Auction-sale, whether nullity. 

. auction-sale duly held without material 

irregularity or fraud in publishing or conducting it 

cannot be considered a nullity merely by reason of 
a flaw in the attachment, or the absence of an attach. 
™ Shankarrao v . Manikrao 643 

Attested document, mode of proof of - 

Rule inexorable—Document used for collateral 
purpose, if can be proved in the ordinary way— 
Evidence Act (lof 1672 ),ss. 68 , 69,70, 7! -Evidence 
admitted without objection, admissibility of, when 
can be challenged at later stage of the litigation. 

The stnet mode prescribed in section H 8 of the 
Evidence Act of proving an attested document 
applies not only to cases where the document is 
attempted to be enforced to prove the legal right or 
relation it creates, but also to a case where such docu¬ 
ment is sought to be proved for a collateral purpose. 

The law, as laid down in section 6 s of the Evi- 
dence Act, is imperative and does not, on the face 
of it admit of any relaxation except in the cases 
provided in sections 69, 70 and 71 of the Act 
The rigour of the English Law on which 
section 68 is founded has been to a certain extent 
lessened by the proviso as contained in section 
70 of the Evidence Act, 

Obiter. Where a piece of evidence not proved in 
the proper manner has been admitted without 
objection, it is not opon to the opposite party to 
challenge it at a later stage of tho litigation. But 
where evidence lias been received without objection 
in direct contravention of an imperative provision of 
the law, the principle on which unobjected evi- 
dence is admitted, be it acquiescence, waiver or 
estoppel, none of which is available against a positive 
legislative onactment, does not apply. C Shib 
Chandra Singha v. Gour Chandra Tad, 35 C. L. J. 
473j (1922) A. I. K (C.) 160; 27 C. W. N. J3t 85 
Basra, whether under administration of Govern- 
meut of India. See Limitation Act, 19C8, s. 13 

978 

Benamt transaction— Duty of Couit to give 

effect to. 

If a benami transaction does not contravene tho 
provisions of law, Courts aro bound to give effect to it. 

N Balkrishna v. Lakhu |9| 

Benamldar, right of, to bue. 

A benamidar can sue iu his own name. N Bad- 
KRISHNA V. LaKHO 19 f 

, status of. 


[IS>22 


B fxf r of L I8591 R ® ve 5 u ® Sa,es Act 

Revenue Sales Act '(711 'ofimj, 

-SJZZZg* -5 

,-YT h 6 f e ?«S ° f j he . Be “ eal Land RsTOnae Sales Act 
° f ;85u,andAot VU of 1808 and of the Board’s 

3 of fi theTt° f M«=o 0t .° ber 1871> iflaned «»<ier section 
3 of the Act of 1859, m relation to the time at which 

no hnld- h ° dmS S beC ?f e SSleable for arreara - ■» that 
no holding can be sold till after the 28th Jnne next 

fn f whieh hT 1 <lay 0f the m0nth followin g the month 
mwhioh the revenue or rent should have been paid 

; T „ b "Ju e ? Wb !f b the amonnt of reDt or revenue 
13 payable depends, primarily, not on general or 

administrative considerations, such as the course of 

business in the Colleotorate, or the mode in which the 

accounts are kept, bnt on tho contraot between the 
parlies. 

A kabuliyat, dated the Vth November 1662, con. 
tamed a stipulation that the tenant would pay the 

A “ ^ e T ar Under the Provisions of Bengal 

Act VII of 1868 the tenancy was sold for arrears of 
revenue of »914- o in May I9i6: 

Twf th&rent J was not * n arrear till the'st 

J 9 l f; a “ d the Collector was without 
authority to sell before the 2 Hh .lune 1 ^* 5 , that 

accordingly, the sale held in Mav 9 5, was invalid 
and Ultra vires C Birendra Chandra Sinqh v, 
Mahammad Soleman, 26 C. w. N. 40 49 J 

I’ S ' —Creation 0 f patni by auction, 
purchaser—Annulment of under-tenures—Presump. 

The mere creation of the patni by an auction- 
purchaser at a revenue-sale would not, bv itself, be 
an indication to the under-tenure-bolders that the 
option to annul the under-tenures had in fact been 
exercised. C Kula Miah v. Nazu Maih 449 

ftp'll. Taluks Reg-ulatlon 

(VIII Of 1819), S# 3« See Abwab 161 

Eeng-a! Tenancy Act ( • ill of 1885), 

SS» J) 153 Rent, whether includes cess— 
Dispute as to amount of cess annually payable — 
Appeal, second. See Cess Act, 1680, s. 41 * 937 

~r—ss. 50, 106, 115 —Record of Rights, 

final publication of—Presumption under s. 50- 

Tenant snowing unchanged rent 20 years before suit- 

Presumption of fixed, rate tenancy apart from s. iO, 
if arises, ’ 


A benamidar, though ho has no beneficial interest 
in tho property, represents in fact the real owner, 
and so far as their relative position is concerned is a 
mere trustee for him. N Balkrishna v, Lakhu 

191 


R P h p r \! m !t been a finaI Plication of the 
Rocoid of Bights, the tenant is entitled to the benefit 

of the presumption under section 50 of the Bengal 

Bengal Ton 0 a n°oy y Ao" a SU ‘'‘ U “ der " 0ti “ '° 6 ° f tha 

T „t. P " fc f e°T “ Cas u "' her ° s0cti ™ S ° ol Bengal 
Tenancy Act may be applicable, a tenant, by show- 

ing that his rent has not been ohanged during the 

sin-fnr 3 ,m "' adlatBl 5 r bef o™ the institution o*f the 
smt or proceeding ln which his status as a fixed-rate 

tenant is questioned, is uot entitled to ask the Court 

meln r h ° ha8 beM at that rate from the 

L?t « Urma T nent SBfctlemont Pat Gobind 

Lal u Ram Saran Lal, 2 P. L. T. 612 433 


—— SS. 53, 54, cl. (3), 67. See Land. 

LORD AND TENANT jQg 



GENERAL INDEX. 


1013 


Tol, LXVIII] 

Bengal Tenancy Act —contd, 

• SS. 60, 72— Registered proprietor—Rent- 

suit—Defendant paying rent to transferee under 
kabuliyat for long time whether protected. 

Plaintiff, the registered proprietor, sued the defend¬ 
ant for rent. The defendant pleaded payment to 
transferee from the proprietor. The Courts below 
found that although the plaintiff was the registered 
proprietor, his rights had long since been purchased by 
the transferee to whom the defendant had executed 
a kabuliyat and had been paying rent for a long time. 
The Courts, thereupon, dismissed the suit, being of 
opinion that section HO of the Bengal Tenancy Act 
had no application to the facts of the case: 

Held, i) that the fact that the plaintiff was a 
registered proprietor was enough to bring the case 
within section HO of the Act aud the defendant was 
not entitled to plead in defence that the rent was 
due to any third person; 

(4) that section 74 of the Act which protected only 
a tenant to whom the transferee had given notice of 
the transfer had no application to the case. Hat 
Adayabati v. Janardan Tiiakur, 3 P. L. T. 756 2 88 

Si I I I A — Publication of Record of Rights 
—Declaratory suit — Disimssal—Cause o) action — 
Final publication of Record—Fresh cause of action 
— Limitation—Limitation Act (IX of 19U87» Sch. 1, 
Art. 120. 

The plaintiffs brought a suit on the 1st June 1917 
for declaration that they had taiyati title in certain 
land and that they were not under-raiyafs under the 
defendant as recorded in the Kecord of Rights which 
had been finally published in the Bengali year s >2 '. 
During the preparation of the Record of Rights a 
dispute between the plaiutiffs aud the defendant as 
to the status of the former had been decided on the 
2nd July iWO'*, The defendant contended that limi¬ 
tation commenced to run from the decision of the 
dispute and, consequently, the suit was barred by the 
six years’ rule of limitation contained in Art. 120 
of the First Schedule to the Limitation Act: 

Held, that the suit was within time, for tinder 
section 111.4 of the Bengal Tenancy Act the plaint¬ 
iffs had a statutory cause of action which arose on 
the date of the dual publication of the Record of 

Rights. C Badauudimx AIunsiii v. Sarapadmix 
Bepaui 489 

- S. 143A —Essential principles underlying 

—Suit of by co-sharer for entire rent, form of. 

The essential principles underlying section 1 
of the Bengal Tenancy Act are, that the suit should 
in form he for the whole rent and in substance for 
the separate share of rent in arrears : that the whole 
bod}’ of landlords should be impleaded with the allega¬ 
tion that the plaintiff has not been able to ascertain 
what, if any, rents are duo to the former. In such 
cases the plaintiff is entitled to assert that his share of 
the rent duo is tho entire rent due and ask the 
Court to decide on the accuracy of that belief, if 
and when the impleaded co-sharers appear and claim 
any arrears as duo to themselves Pat .'1 vsrn 
Aiimed u Jag an $izcr.u, 3 P h. T. 39 6^5 

- SS. I 59, 161, I 67— Adverse possession 

— "Encumbrance", meaning of. 

The word “encumbrance” in sections 159 and 
161 of the Bengal Tenancy Act includes statutory 
title aud interest acquired by a trespasser by adverse 


Bengal Tenancy Act - concld. 


possession of a part of the lands of the defaulting 
tenure or holding, and such an encumbrance cannot 
bo annulled in any manner other than what is pro¬ 
vided in section ls7. C Jshan Chandra Bakshi v. 
Sefatulla Sikdar, 35 0. h. J. 36; 26 C. VV. N. 703 

219 

Sch. Ill, Art. 3, applicability of. See 
Res jcdicata 472 

Bengal Tenancy Amendment Act 
(IJ B. C. of i 918), S. 4jE, sub-s. (2), 

49 F — Power of an aboriginal to effect a mortgage 
of his holding to a non-aboriginal, how restricted —» 
Permission of Collector, if can enlarge that power. 
1 he power of an aboriginal to effect a mortgage of 
his land is restricted by the provisions of section 4 E 
sub-section 12 ) of the Bengal Tenancy Act as amend¬ 
ed by Act It B. U. of 9 8 under which such a 
tenant is empowered only to make a complete usu¬ 
fructuary mortgage of his land, aud the permission 
of the ollector under section 4'»F of the Act cannot 
enlarge the power of the aboriginal to effect a mort¬ 
gage of his holding in any other way than by a 
complete usufructuary mortgage C Gangakam 
Majhi v. Maiiapatra 301 

Berar Land Revenue Code, 1896, 

S. 78(2) — Tenant of antiquity—Origin of tenancy 
traceable—Tenant neither proved to be perpetual nor 
ante-jagir— Presumption, 

The protection afforded by section 78 <2\ of the 
Berar I and Revenue (lode is not available to a 
tenant the origin of whose tenancy is known, or can 
be proved to have commenced after a certain point 
of time; that section applies only where by reason 
of antiquity, evidence of tho commencement of a 
tenancy is lost 

In the absence of any proof that a tenancy is 
perpetual or that the tenant isau ante-jagir tenant, it 
must be assumed that lie is an annual tenant N 
Yl’SHWAM’ v Siiwippa 178 

-S. 205— P re-ernption—Agreement to re-sell 

— Enforceability against pre-empt',r, 

A pre-emptor’s right under section 2 ’5 of the 
Eerar Land ■ evenue Code cannot be defeated by 
the vendee’s agreement to re-soll the property to 
tho vendor, nor can the condition to re-purchase bo 
enforced against the pre-emptor. N Bai*u v. Bhomji 

498 


nerar r*aieis anu ratwans Law, 

19-0, SS. 6, 9, 20 —Patelship allowance, suit 

for .Anna of -- Jurisdiction of Civil Court. 

Under section 2<> of the Berar Patels and Patwaris 
law, h ", a f ivil • ourt Ims no jurisdiction to 
entertain a suit to enforce a claim to a share in tho 
emoluments appertaining to the office of Patel N 
Cham pa t v. Gaxpatkao 506 

Bombay Hereditary Offices Act 

(II! '.f 1874), s. I 3 — Ranch, appointment of 
— Collector's powers of appoint nent -Appoinment 
by Dep’ityCvUcct >r—.4 war 1 validity of—Jurisdiction 
of Civil Court, 

On an application to a Deputy Collector for tho 
appointment of a Pancli according to section Is of 
the Bombay Hereditary Offices Act, tho Deputy 
Collector ordered tho Mamlatdar to do so, and he, in 

turn, ordered his Head Karkuu to get two Bandies 
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Bombay Hereditary Offices Act - 

concld, 

appointed by the parties, and appointed the Head 
Karkun to be Sar Panch: the villagers, however, 
refused to appoint the Panches whereupon, the 
Mamlatdar directed the Head Karkun to himself 
appoint the necessary two persons : the Panch eo 
constituted made an award which was approved by 
the Deputy Collector. In a suit on foot of tbo 
award, its validity was challenged : 

Held, that the award was not a valid award, as the 
procedure adopted in appointing the Panches was 
not a substantial compliance with the terms of 
section )8 of the Bombay Hereditary Offices Act; 
that the subsequent approval of the Deputy Collector 
gave no kind of validity to the award which at the 
time it was made had no validity, and that such 
approval was not in accordance with the proviso to 
the section. 

A Civil Court lias no jurisdiction to determine a 
matter for the determination of which section 18 of 
the Bombay Hereditary Offices Act provides the 
procedure. B Mahadu Kashira v Krishna Tatya, 
24 Bom. L R. 9>7 746 

Bombay Rent (War Restrictions) 

Act (II of 1918), s. 9 —Fraction of premises 

leased required by landlord—Tenant, eviction oj. 

A bona fide requirement of a landlord of a small 
fraction of the premises leased does not amount to 
a reasonable requirement of the whole of the pre¬ 
mises within the meaning of section fi of the Bombay 
Rent War Restrictions) Act so as to entitle him to 
evict the tenant from them. B Yithaldas Bhag- 
yandas v. Nagcrai M Jcsiii, 23 Bom. I. R, 856 

330 

Bond — Alteration, effect of—Suit on altered bond if 
maintainable—Proof of actual loan by independent 
evidence. 

ft The plaintiff brought a suit on a bond for Rs 35. 
The defendant denied payment of consideration and 
also pleaded that the bond which he admittedly had 
executed was a bond for Rs. 25 only and had been 
altered so as to show the amount advanced to bo 
Rs. 35. The Trial Court dismissed the suit on the 
finding that the bond was altered, although the con¬ 
sideration money of Rs. 25 had been paid. r Jho 
plaintiff moved the High Court under section 25 of 
the Provincial Small Cause Courts Act: 

Held, that although the plaintiff could not recover 
liia claim on the bond sued upon, ho was entitled to 
recover the amount of Rs. 25 which ho had been 
found to have advanced to the defendant, inasmuch 
as he was entitled to succeed on proof of the loan 
by independent evidence. C Khosal Mahammad 
v Amiuupdin Maiiammad Pramanik 331 

- Execution , denial of - Execution established 

— Court, if may infer passing of consideration. 

Where a person denies execution ot a bond and 
the Court finds that ho did execute it, if f ho bond 
contains a recital that the money was paid to him, 
no error of law would be committed if from those 
fact a tbo Court concluded that the consideration was 
paid. C Jadu Moxdal v. Jagendranath Banerjeb 

F 303 

Buddhist LriW, Burmese —Inheritance —Sue- 
cession—" OrnBa,” meaning and position of— Orasa 
son or daughter, rights of—Children of orasas, rights 
of. 


Buddhist Law-contd. 


Per Robinson, C. J., Maung Kin, J. t U'ealcf, " J 5 .,' and 
Duckworth, J — 1» In a Burman Buddhist family 
consisting of both sons and daughters, any child 
can acquire the full status of Orasa prior to the 
death of either parent $. % . 

'i in such a family where the eldest ohifd' is a 
daughter no son can become Orasa ; 

(3) in such a family the question which ch\Id is 

the Orasa can be decided before the death of bither 
parent; . , . , 

(4) in such a family there cannot be two Orasas j 

(5 sons are not to be preferred to daughters as 

Orasa, unless the son is the eldest born ; 

fi in such a family where, the eldest born child 
is the son lie is the Orasa, and if he predecease’s his 
parents, his children have a right to preferential 
treatment in the division of the estato if the 
oldest son dies before he beoom.es competent to 
take his father’s place, a younger son, being fully 
qualified, may become. Orasa, aad, if that son pre- 
deceasos bis parouts, his children have a right to 
the same preferential treatment If the eldest bom 
child is a daughter and she predeceases her parents, 
after becoming competent to take, her, mother’s 
place, her obildren have a right : to. the same 
preferential treatment But it is doubtful whether 
another daughter, younger than a. son,,, can ever 
take the place of the eldest born daughter, who is 
not competent, or dies before becoming able to 
take her mother’s place; , . . .. . _ 

7 1 the eldest child, being a daughter, can claim 
on the death of her mother a quarter share ns 
Orasa, and if she then dies before her father with- 
out having got the share her children have a right 
to preferential treatment. . . 

Tor Maung Kin , J .—It is the eldost born legitimate 
son who is entitled to claim a quarter of the parent¬ 
al estate from his mother on the death of the 
father, provided he has helped the parents in the 
acquisition of property and takes the deceased 
father’s place and continues the family. And this 
oldest born son, who is entitled to a quarter share, 
is called an Orasa, . 

The eldest born legitimate daughter has the right 
to e’aim a quarter share ou the death of her mother 
whether she co exists with sons or not, and 
the eldest born chili is the Orasa, although, as 
regards the claim to a quarter share on the death 
of one of the parents, it would depend upon the 
circumstances of each particular case whether the 
claim can be made or not, that is to say, if the 
child is a son ho can only make the claim from the 
mother, on the ground that ho steps into his 
deceased father’s place similarly, if a daughter, she 
can only claim as one who takes the place, of her 
mother It is clear al>o that there cannot be two 
Orasas, a male and a female, in the same family, 
because au Orasa is oithor the eldest born or the 
one who supersedes the eldest born. 

The eldest born child —male or female—is the 
child through whom his or her children may claim 
a preferential right in the estate of their' grand¬ 
parents. .. 

Per Ileald , J .—The word auratha is commonly 
used to mean the oldest child, whether son or 
daughter, and if the eldest child, being a son, is 
competent on the father’s death to take the father’s 
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Buddhist Law —contd. 


Buddhist Law— conoid. 


place in the family, or, being a daughter is corape, 
tent on the mother’s death to take the mother s 
plaoe then he or she is auratha, and on the father’s 
or mother’s death is entitled to the father s 
or mother’s personal property and to one-fourth of 
the rest of the estate, and if the eldest child, whe¬ 
ther son or daughter, dies without having becomo 
entitled to that interest in the estate, his or her 
ohijdren are entitled to share equally in the estate 
with the younger brothers and sisters of the 
deceased. 

(1 * The eldest-born ohild who is competent to 
take the place of the father or mother acquires 
the status of auratha on becoming so competent 
and can acquire that status before the death of 
either parent. 

(2) If the eldest-born child is a daughter and 
reaches an age at which she is competent to take 
her mother's place, no son can become auratha 
either before or after his father’s death 

(3) The status of auratha in no way depends on 
the death of either parent. The eldest-born compe¬ 
tent ohild is auratha in any case 

(4) There can never be two aurathas in a family. 
If a son or daughter dies after acquiring the 
status of auratha , there is no auratha in the family. 

16 ) Sons are not as such preferred to daughters 
as auratha. If the eldest-born chil i is a son and 
is competent ho is auratha If the eldest-born 
ohild is a daughter and is component she is auratha. 

( 6 ) In a family ■where the eldest born child is a 
daughter and is competent, there can be no auratha 
son and thero can bo no son whoso children have 
a right to preferential treatment in the division ol 
the parents’ estato 

(7) If the eldest-born child is a daughter and is 
Competent she is auratha and as auratha can on her 
mother's death claim from her fathor a quarter 
share of the estate. If she dies before becoming 
entitled to that share, her children have a right 
to preferential treatment in the division of the 


osfc&to 

Per Duckworth, J—“Auralha" i» very loosely 
used term), means nothing more than ‘eldest 
legitimate irsuo, mu!- » r female." '* ho term has 
been much misused, •ineo it does not necessarily 
follow that t 1 o child who is auratha whilst both 
parents arc alive, will ho the child, who can obtain 
a one-fourth share on the deat h of one parent, i Ins 
depends on the sox of t/ c parent hrst. 

The auraiha then is tho elJjst child, iriespect.;e 
of sex, irg.dly begotten, \.ho i» of age and cam. 

potent. , , . 

‘ If a sou i< not the first born Mind, lm can never 

bo aur.Uhr. unb-'J tho clL child died bolero 
reaching Mip^y <** cum prior• y, ami then only 
wh-.n .'•o chi •-»; oiiild is a undo ic id very doubtful 
• an the: _v.ibecm.no zurnA s in place of tho 
dv:t :.v.-d daughter, '‘ h. vu ii some authority 

f.-r x broth v.meeeedir.g a orether, but not fur tho 
converse caj?, -and then only in relation tc the 


ono-fonrti share 

•V Pro. *, J— 1) In a family consisting of both 
boos and daughters a child can attain tho fall stutui 
pl‘ Urasa prior to iho death of its parents, in so for 
that, if ho or she predeceases his parents, his or 
her childro may be entitled to tho preferential 


treatment prescribed in section 15, Book X of the 
Manugye . 

(2) In such a family where the eldest child is a 
daughter no son can become Orasa until his father 
dies, subject to the proviso that t^e eldest daughter 
attained her majority before her death. 

(3) The question as to which is the Orasa can be 
decided, so far only as the right of representation is 
concerned 

(4) In such a family there cannot bo two Orasa 
children in tho sense of children whoso offspring 
would, in the event of their parents’ death, be entitled 
to claim an equal share with their younger uncles 
and aunts 

But it is conceivable that where the Orasa eldest 
child was a duughtor and tho eldest son attained his 
majority before his father’s death, he would on his 
father’s death be entitled to rank as Orasa for tho 
purpose of claiming one-fourth of the estate from his 
mother. It is to be noted that Orasa is here used 
in two distinct senses. 

(5) Sons are not always preferred to daughters as 
‘orasa’, 

(6 In such a family when tho eldest child is a 
daughter there cannot be an Orasa son, who, pre¬ 
deceasing his parents, can transmit to his children a 
right to preferential treatment in the division of 
the estate, assumiug that the eldest child attained 
majority and did not forfeit her status as Orasa. 

i7; Tho eldest child, being a daughter, can transmit 
to her children a right to preferential treatment 
in the division of the estato, and there is authority 
for holding that on her mother predeceasing her 
father she can claim a quarter share as Orasa L 
B Maung Six v. Mks Kirkwood, 11 L B K. 2*0 

49 

Burden Of proof— Erecution of document, 

proof oj — A<hnissicn of signature by other party — 

Onus, whether shifted. 

An admission by a defendant regarding tho put¬ 
ting of a signature or a thumb-mark on a document 
while ho maintains that the paper when ho 
signed it was blank is not such an admission of 
tue execution of the document as to thrust tho 
burden of proving his caso upon him. It is for tho 
pinintifl to prove duo execution of tho document. 
A Pihbiiu Dayal v. Tula 1{am, 20 A. L. J. C72; i M2) 


A. I. U iA. 40^ 809 

-, question of, when immaterial. See 

Evidxvck 86 

- Question when immaterial. 

The burden of proof shifts as tho evidence ia de¬ 


veloped; and when both the parties produce their evi¬ 
dence, the question on whom the initial onus lay 
ceases to bo ul much importance. O Ram Nath y, 
11 Atio ha Sa ii, 25 U. C. 1-5; .192.5, A. I. R, ^J. C. 211 


892 

Calcutta Rent Act (Hi B. C. of 1920), 

3. 2 (C) ,/" includes workshop— 

Workshop l.aiiny ictirir.g room and office room, if 
“premucs ” 

A wcrkJmp is m>o included in the word “premises ’ 1 
as deiuu.il in section 2 (a) of the Culcutta Kent 'ci, 
and the m re fact that -n Engineer of tho workshop 
has a retiring room, or that a room is used for tho 
purpose of an c.'lico connected with the workshop 
does not being tho case within tho word “premised* 
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Calcutta Rent Act —contd, 


INDIA* CASKS, 


% 

Calcutta Rent Act —conoid, 



as used in the Act. C Indian Engineering Motor 
Co. v. Glandstone Wyllie & Co., 26 C. W. N. 102 

907 

- —* S« I I j scope of —Lease for term of years — 

Tenant informing landlord of his intention to quit 
after expiry of lease—Landlord entering into agree¬ 
ment to lease to another -Act, coming into opera¬ 
tion of, before expiry of lease — Tenant, right of, to 
take advantage of Act. 

£The Legislature in enumerating, in the proviso to 
section 1l of the Calcutta Rent Act, the grounds 
upon which a landlord can successfully claim an 
order for possession did not intend to limit the 
claim to these grounds but merely enumerated 
these grounds for the purpose of indicating the 
grounds upon which a landlord would be entitled to 
possession as of right, leaving it open to the Court 
to exercise a discretion in his favour upon any 
other grounds which might appear to the Court to 
bo satisfactory. 

Certain premises in Caloutta were demised to 
defendant No. i for a term of twenty years beginning 
from the >st April 1901; on the 7tli 'anuary 1920, 
defendant No 1 intimated to the plaintiff landlord 
that he would not remain in occupation of the 
premises after the expiration of the lease There- 
upon on the Ifth .January 1920 the plaintiff entered 
into an agreement with E. for letting out the pro- 
mises to him for a term of 10 years from the Jst 
of April 1*21 or as soon as the defendant No. 1 
vacated the premises. Tlio defendant, however, 
refused to vacate the premises on the strength of his 
supposed rights under the Calcutta Rent Act which 
came into operation in March I9z0. W hereupon tho 
plaintiff instituted the present suit to eject the 
defendant from the premises; 

Held that the arrangement between the plaintiff 
and E. beiug not conditional if possession was not 
given to E. the plaintiff would be exposed to the 
consequences of a broach of his agreoment with E. 
Consequently, it was just and proper that protection 
should be afforded to tho plaintiff and that the latter 
had shown cause which ought to be deemed 
satisfactory by the Court for the purpose of coming 
to the conclusion that he was eatitlod to the 
order he sought vide proviso to sub-clause >, sub- 
action I. section 11 of the Calcutta Rent Act. C 
Man moth a Nath *. Walter Locke & Co., l6 GW. 

|Q j 2 I / 

_ g. f I — 1 'Tenant." meaning of— Monthly 

tenant-'Icnancy determined before, but ejectment 

unit pending at, pasting of Act-Tenant, ivhclhcr 

within the meaning of “tenant” m section. 

'1 ho word “tenant” in section li of ttc Calcutta 

Rent Act as shown by tho language of section 12 

includes the case of a monthly tenant whose tenancy 

is determined by regular notice before, but 

against whom an ejectment suit is pending at, tho 

date of the coming into operation of the said Act. 

C 151THALDAS CHANDAK V. LALBEHARI DOTT & SONS, 

25 c. W.N.967;4 hC.3G9 36 I 

__ J5, |Q —Standard rent, application for 

e [X i n g-Order of Rent Controller dismissing appli - 

cation without fixing rent, whether open to revision 

b president, Improvement Trust Tribunal-Rent 

Controller , whether Court of Civil Jurisdiction - High 

part’s power of revision—Government of India Act , 


1916, (5 6 Geo. V, Ch. Q\J, s. 107 —Application 

for fixing standard rent, if can be made before 
expiry of lease. 

A Rent Controller is bound to fix the standard rent 
on an application for that purpose being made to him 
and to certify it under the provisions of section 16 
of the Calcutta Rent Act. If he refuses to do so 
the High Court has jurisdiction to set aside his 
order and direct him to fix the standard rent 
according to law. >• 

The President of the Improvement Trust Tribunal 
ha3 no jurisdiction under section 18 of tho Calcutta 
Rent Act to revise an order of the Rent Controller 
refusing to fix standard rent. 

The Rent Controller is a Court of Civil Juris¬ 
diction i. 

The High Court has the power of revision under 
its general powers of superintendence over the Kent 
Controller's Court under section 107 of the Govern¬ 
ment of India Act. 

There is nothing to prevent the Rent Controller 
from fixing the staudard rent during the ourrency 
of a lease. C H, D. Chatterjee v. L. B. Tribedi, 

2 > C. W. N. 73; 49 C 5 8 274 

Cattle Trespass Act (I of 1871)- 

Renal Code (Act XLV of isGoj, ss. 29, 879- Seizure 
and detention of cattle doing damage, whether offence 
—“Wrongful loss,” meaning of. 

Where an animal is found doiog damage to a 
person s field, it is no offence for that person to 
seize and detain it for less than twenty-four hours, 
instead of takiug it to a cattle.pound and to restore 
it to the owner on receipt of compensation which 
does not exceed the amount tho owner would have 
to pay if the animal had been impounded, a 9 such 
detention, boing authorised by the Cattle Trespass 
Act, would not amount to causing “wrongful loss” 
to the owner, within the meaning of section 28 of the 
Penal Code. N Ramratan v. Emperor, 23 Cr. L. J. 
511 47 

Cause of action —Criminal Procedure Code 

(Act I of 1898.J, s. 144, ratifications and orders 
under —Denial of right by persons securing the orders 
—Right of persons prejudiced by orders—Suit for 
declaration oj right and injunction, maintainability 
°( Prayer to declare notifications and ordeis ultra 
vires, whether competent. 

A suit for a declaration that certain orders and 
notifications passed under section 141 prejudicially 
affecting plaintiff's rights were ultra vires is not 
maintainable, except perhaps in a properly framed 
suit in which Government and its officers are im¬ 
pleaded I he proper way to question such orders is by 
moving the High ourt in revision 
A suit, however, does lie against the persons who 
procured the orders to declare plaintiff’s rights aa 
against the defendants in so far as the orders 
constitute an infringement of plaintiff’s rights. IYI 

Baba Sah v. Maiiomed Husain Saiiiu, ^1921) M. 

W. N. b67 ; 15 L W. 08; 42 M. L. J. 179; (1022) A. I. 

R. lM.) 121 |80 

C. P. Tenancy Act (XI of 1898), 

S. 41. See 0. P. Tenancy Act J of 1920;, ss. t>, 

110 427 
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C. P. Tenancy Act, 1898^ coacid. Cess Act— ooncid. 

* - — , . *. • . ‘ \ l 


- -s. 70 (5), tranajer in contravention of 

“— Consideration not recoverable by vendee on dis- 
' possession—Compensation, right of vendee to claim 
• — Sale-deed, admissibility of in evidence. 

■' Where a person acquires possession oE a holding 
under a sale, which is in contravention of the 
'provisions of the Central Provinces Tenancy Act, 
he cannot, on being dispossessed, recover the money 
paid hv him as consideration for the sale. But before 
'he is dispossessed he is entitled to claim compensa- 
tion, and the deed evidencing the sale is admis¬ 
sible in evidence to prove the passing of oonsidera- 
tion, N Dhondiba v . Pandurang 252 

i • . • • 

C. P. Tenancy Act (I of 1920) — Lessee of 

' proprietary interest in village—Right to obtain and 
execute decree for arrears of rent. 

A person other than the landlord, for instance, a 
holder of the proprietary interest at the moment, is 
entitled to obtain and execute a decree for arrears of 
rent but he cannot exeoute it by the special process 
of ejecting the tenant, as nobody but the landlord 
can eject a tenant for arrears of rent. N Ganpati 
Teli v. Daji 855 


-ss. 6, no — Retrospective effect of s. 6— 

C IP. Tenancy Act (XI of 1838J, s. 41— Absolute 
occupancy holding—Transfer without consent 
' ' Landlord’s right to sue for possession—Section, 
- whether one of procedure. 


In case of a transfer of an absolute occupancy 
holding section 41 of the C. P. Tenancy Act (XL of 
1898 not only gave the landlord a right of pre¬ 
emption, but it also gave him the right to sue the 

transferee for ejectment. 

The section did not relato to procedure merely 

but created rights. . 

Therefore in view of the express provisions of 

section 110 of the C. P. Teuauoy Acs \I of 1920; 
section 6 of that Act cannot have retrospective 
effect so as to deprive tho landlord of his rights 
under section 41 of Act XL of 1 3'Jo^ in respect 
of transfers niado while that Act was in lorco. N 
Yin avek v. Mauf.bulla Kuan 427 

Cess Act (IX B. C. Of 1880), SS. 4, 41, 

subs. (3J— Cesses, whether recoverable from tenants 
paying rent in kind. 


There is nothing in law to prevent a landlord 
from recovering cesses from his tenants in tho case 
of lands held by them on rents payable in kind 
C Jocks ii Chandra Roy v. Annoda Chakan 
Chocdhcby, 26 C. W. N. 368 662 


-s. 41, power of parties to contract them¬ 
selves out of— Kabuliyat, construction of—Ambiguity 
—Conduct of parties -“Rajuswa,” meaning of — 
Bengal Tenancy Act (VIII of lf-8-V, ' v » Ib'd—Rcnt, 

whether includes cess — Dispute as to amount :j t’S* 
annually payable— Appeal, second. 


The kabuliyat contained a clause to the following 
effect-.—“If there be any demand on the Zemindari 
for any amount on account of l Rajaswa’ or if any 
order is passed, then I shall without any objection 
abide by it and pay my rent along with it.” Under 
section 41 of tho Ooss Act of 1S80 the total 
amount of cess payable by the Zemindar„to the 
Government was rts 95 and odd while the amount 
annually payable by the putnidar to the Zemindar 
was under tho same section Rs. 80 and odd. The 
defendant had regularly paid the latter amount 
to the Zemindar. In a suit to recover the difference 
between the larger and tho smaller sum : 

Held, (l) that as the provisions of section 41 
of the Cess Act were subject to any special 
provisions contained in a contract between the 
parties, the defendant as putnidar was liable to 
pay to tho Zemindar tho whole amount payable by 
the latter to the Government; 

that tho word “ Rajaswa ” as used in tho kabuliyat 
was wide enough to include any imposition or levy 
payable to the State and was, therefore, wide enough, 
in its natural meaning in tho context in which it was 
found, to iucludo cess payable under the Cess Acts 
of 18/1 and 1880; 

(3) that the dispute between the parties was one 
as to the amount of rent annually payable within 
the meaning of section 153 of the Bengal Tenancy 
Act, and consequently a second appeal was not 
barred under that section. 

Where there is any real ambiguity in a clause 
contained in a document, it is open to the Courts to 
have regard to the conduct of parties and to the 
construction of the clause upon which thoy have aotod 
during a long course of years, 

Apart from any question of ambiguity, the 
mere fact that tho parties have acted on an erroneous 
construction of an instrument furnishes iu itself 
no reason why tho Courts should not follow tho 
general rule, that an instrument should be con- 
slrucd according to its natural meaning in the 
light of tho circumstances in which it was executed. 

A “demaud from the Zemindar’’ is not nccessari- 
ly the same thing as “a domaud ou tho Zomiudari.” 
But a demand from tho Zemindar of an impost 
payable by him us tho superior laudlord iu respect 
of tho lauds comprised in his estato is a demand 
on the Zemindari. 

Rent as defined in section 3 of the Bengal 
Tenancy Act includes cess. Therefore, where a 
dispute between tho parties relates to tho amount 
of cess annually payable, second appeal is competent 
under section 10, of the Bengal Tenancy Act. 
C Biiupendba Nap. A IN Sin i( a v. Midnai'oue Zemin- 
dary Co. Ltd , (1922; A. 1. ii. (C.) oOO 937 

City Civil Court Act (IYIad. VII of 

I b92), S» 3 —Presidency Small Cause Courts 
Act (XV of 1882.1, ss 19, 41 —Landlord and tenant 
—Suit in ejectment—Jurisdiction of Madras City 
Civil Court. 


Tho plaintiff was the proprietor of a Zemiudaii 
in the entirety of which the defendant held a 
Putci lease evidenced by a kululiyat executed > y 
his predecessor in ‘868 tho terms of which v .o 
Confirmed and ratified by the defemluut in i’-'.S 


Tho jurisdiction of tho Madras City Civil Court to 
entertain a suit in ejectment against a tenant is 
not barred by reason of section 41 of tho Pro*Money 
8'moll Cause Courts Act read with section 3 of tho 
Madias^City Civil Court Act. " 
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City Civil Court Aci-concid. 




INDIAN OASES. 
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Civil Procedure Code-1903 -coita. 


Section 41 of the Presidency Small Cause Coarls 
Act relates only to applications and not to suits. M 
Doraisamy Aiyangar v Narayana Aiya.ngar, 16 L. 
W. 137: 43 M L. J. >88; (19J2) M. W. N. <62 983 

Civil Procedure Code (Act V of 

l $08)-Appeal-Dismissal in dejault, effect of— 
.lies judicata Execution proceedings—Order deter• 
mining rights of parties—Execution case struck 
off in default—Parlies, whether have right to re-open 
the question. 

Where an appeal is dismissed in default the 
effect is to relegate the parties to the position as 
if there had been no appeal, or as if it had been 
dismissed on the merits. 

Though an order in execution does not operate as 
res judicata strictly within the meaning of section 1J 
of the Civil Procedure Code of 1908, such a decision 
becomes final between the parties upon general 
principles of law as an interlocutory order in the 
suit. 

If an order has been made which directly or by 
amplication determines the rights of the parties to 
an execution proceeding, the fact that the decree- 
holder does not choose to proceed with the exeoution 
and the case is struck off does not entitle a party to 
re-open the question upon which there has been a 
previous adjudication, N Pura v. Beharilal 

239 

—-- Suit in name of shop by one partner only, 

whether maintainable. 

One of the partners in a shop is competent to sue 
in the name of the shop, and, in such a case, it is 
not necessary that all the partners should be named 
in the plaint as plaintiffs or that the plaint should 
be signed by all of them. N Suriram Shankbrlal 
v. Madho Patil 425 

■ s, 16, proviso —J urisdiction—Land 

situute outside British India—Suit for mesne profits, 
whether maintainable in British Court. 

The proviso to section 16 of the Civil Proceduro 
Code makes it clear that a Court in British India has 
jurisdiction to entertain a suit for mesne profits of land 
situate outsido British India, where the defendant 
resides within the jurisdiction of the British Court. 
B Mahadeo Goyind Suktankar v. Ramcha.vdra 
Govind Suktankar, 23 Bom. L. It. 903; 46 B. 108- 
(1922) A. I. E. B.) 163 5I(j 

-S. 35, O. XXXII, rr. 8, 9 — Minor 

pauper—Suit by next friend—Costs, whether may 
be recovered from next friend—Powers of Court. 

A Court has power under the Civil Procedure 
Code of 1903 to order the costs of a pauper suit by a 
minor to be recovered from the next friend who has 
filed it on behalf of the minor. INI Maroti v. Bhaci 

M 465 

- SS. 38, 47 —rCourt not competent to 

execute decree - Power to treat suit as execution 
application. 

Under section 47, clause (2), of the Civil Proceduro 
Cede a suit cannot bo treated as an execution appli. 
cition unless the Court before which the suit is 
pending is either the Court which passed the decree 
or the Court to which the decree is sent for execu¬ 
tion, as, under section 38 of the Code, no other 
Court except either of these two lias power (o 
execute a decree. N Brij Moiiansjxoh v. Kaster, 
cuand, (19-2) A. I. It. (N.) 189 693 


r .., S«4I -Decree transferred for executton- 
Certificate sending of, to original Court -Certificate 

IJh a' • 6 r CUte , dec rce-Certific'ite gf result of 

F^uZ» Pl n TJ 0 / f ^cution-Jurisdiction of 
Executing Court, determination of. 

th u- F ivil ?rocedaM Code requires 
that a Court to which a deoree has been sent for 

execution shall certify to tbe Court whioh sent it 

that it ha* completely executed the deoree or has 

failed to do so and is unable to do so any farther, 

The section may also require certificates to be 

sent of the result of each application for execution 

that is made to the Executing Court. In' any 

case such certificates have to he seat under the 

executive orders of this Court. But the sending 

of a certificate does not of itself put an end 

to the jurisdiction of the Court to execute the 

decree and the sending of a certificate of the latter 

kind cannot do so at all, N Ixdra Baj Singh v. 

Moradkhan, m22) A. I. R (N.) 210 657 

— — S. 47— Execution of decree—Stay of execu¬ 

tion by Irial Court—Appeal. 

All questions that determine the rights and : lia¬ 
bilities of the parties in the matter of the execution of 
a decree are appealable. 

An order of the Trial Court directing stay of 
execution is a question relating to execution and is 
appealable. L Sabdar Khan v. Fateh Din 751 

~~~ *• 47. 0. XXI, r. 2, els. (2), (3)~ 

Judgment-debtors application for enquiry as to 
payment out of Court—Order dismissing application 
—APPM-Certificate of payment-Application of 

CIS, {'£) % (6 )• 

An order dismissing a judgment-debtor’s applica¬ 
tion made under r. 2 (2) of O XXI, Civil Procedure 
Code, for certifying payment said to have been 
made to the decree-holder out of Court amounts to 
a deoreo passed in a proceeding under section 47 of 
the Code and is appealable as such. 

A judgment-debtor’s application under clause ( 2 ) of 
r. i, O XXI, Civil Procedure Code, inviting an enquiry 
as to the payment alleged to have been made by 
him to the docree-holder canuot be thrown out on 
the ground that tho payment was not certified under 
clause { 3) of that rule, inasmuch as the stage 
contemplated by that olause does not arise until 
the question raised in the enquiry is decided. Pat 

noJ o\ A p DAN -^? H t. SlIE0NANDAN Pr^ad Singh, 
T ‘; T ; ‘,-r 3 P ‘ L ' r 4S7: 1 PiT ' (1922, A, 

1- IS* irAT I 4i O .AAA 

~ , S.47, O. XXI, r, 35 —Execution •of 

decree -Decree for possession of immoveable property 
-Execution not taken out-Possession taken out of 
rJ*W>**c'sJon-8uit t whether maintainable. 

1 lamtiff obtained a decree against defendant for 
possession of a piece cf land conditional on payment 
of a certain sum of money. He paid the sVm and 
obtained possession out of Court. Some years after- 
wards he was dispossessed by tbe defendant. He 
brought a suit to recover possession of the land from 
tho defendant: 

Held, 1 1) that although the deoree had not been 
technically executed in tho sense in which the word 
is used in tho Codo of Civil Frooedure, it had been 
given effect to out of Court, and having beeu satisfied 
nothing further remained to be done in execution j 
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Civil Procedure Code—1808— contd. Civil Procedure Code—1908— contd. 


(2) that plaintiff having been in lawful possession 
of the land and having been dispossessed therefrom, 
was entitled to bring the present suit. L liup 
Chand v. Allah Jawaya 744 

-S. 47, O. XXI, rr. 58, 60s. 47, 

scope of—Execution proceedings—Representative of 
party to suit — Attachment, objection to—Objection 
based on personal claim to property — Court, order 
of— Appeal. 

Where qua the execution proceedings a person 
happens to bo the representative of the judgment- 
debtor, any question raised by him can only be 
decided under seotion 47 of the Civil Procedure t ode. 
The distinction between a proceeding uuder section 
47 and a proceeding under 0, XXI, r. 68 is that all 
objections to attachment raised by a party to the suit 
in whioh the decree was passed, or his representative, 
come under section 47, but objections to attachment 
raised by a third party come under 0. XXI, r. 5 J , 
Civil Procedure Code. 

Therefore, an order passed on objection raised by 
the representative of a party to the suit, although 
the claim to the property is set up by him in hie 
own personal capacity and not as representing the 
judgment-debtor, must be deemed to bo an order 
paBBed under section 47 and not under 0. XXI, r 60 
of the Civil Procedure Code and as such is open to 
appeal. Pat Naukatan Lal v. Mrs. Stephen’, 8 

P. L. T.6.3 369 

. s« 47, O. XXI, r. 90— Representative 

of judgment ’debt or - Auction-purchaser — Execution 
sale, setting aside of ■ Auction-purchaser , whether 
can apply under O. XKI, r. »U. 

An auction-purchaser is not the representative of 
the judgment-debtor and cannot move a t.ouit uuder 
seotion 47 of the Civil Procedure Code. 

An auction-purchaser caunot under 0 XXI, r b(», 
Civil Procedure Code, apply to set aside an auction 
sale. N Balwant v. Hatanlal 429 

- S. 4^, O. XXii, r. 10 — Decree for 

possession and mesne profits —Execution prcocciiings 
— Lessee of defendant, ij can b. aide La* parly to 
account for profits — Lease , whether devolution, 
creation or assignment of interest. 

0. XXII of the Civil Procedure Code contemplates 
cases of devolution of interest from sumo original 
party to the suit, whether plaintiff or defendant, 
upon some one olso,—-the inoro ordinary oases being 

death, marriage, insolvency. 

Where duping the pendency of a suit, a party is 
added by devolution, he must tako tho suit as he 
finds it-, and a judgment already rendered would be 


binding on him 

Althou- 
upon tho 


r \« 


riK'iini sh-mld be placed 
the law with regard to 
devei :ti -n, ami ulthougli 
all pr-intu should bo 

4 

*. . fingj without a 


wide c -n r 
previa* as of 
introducin' 1 ’ par ms by 
it is d-v arable that 
ascertain d m execution „ 
fresh suit, vet th'M which should in reality form tho 
basis of a cir't. against a separate purty, for some act 
done by himself, cannot bo introduced as a question 
to bo tried in execution proceedings. 

In an action to recover possession of land, the 
plaintiff cannot, aftor obtaining a decree for possi-r- 
bi.ju and mesne profits, add ns party to the suit m y 
lessee of tho defendant to as to compel him to 
account for any profits received from the laud, as 


the lease cannot bo looked upon as an assignment, 
creation or devolution of the interest of the defend¬ 
ant within the meaning of 0. XXU, r. 10 of the 
Civil Procedure Code. P, C. Manindra Chandra 
Nandi u. Bam Komar Lal Bhagat, 31 M. L Ti. 13'; 
4 a. P b. ft (P.o; 83; 41 M L.J 689; 1 Pat 631 : 
27 0. W N. 29; 24 Bom. L. It. 126’: (:9;2- A. I. B, 
(P. C.)20i;I0 A I. J. 9S8. 16 I . W. 9 5; 36 C. L. .1. 

642 973 

- S. 50, O. XXI —‘Alay apply,' meaning 

of—Death of party defendant after decree and 
before execution sale—Legal representative not 
brought on record—Sale, whether nullity—Suit on 
mortgagee—Puisne mortgagee impleaded as defendant 
- Compromise decree—Puisne mortgagee, whether 
“ judgment-debtor 

The words ‘may apply’ in section 50, Civil Pro¬ 
cedure Code, are equivalent to ‘shall apply’, for, 
except iu the sense that the decree-holder may, if 
he chooses, drop execution altogether, there is no 
option left to him and it is imperative on him to 
follow the procedure enjoined by the section if Ho 
desires further execution 

Proceedings taken in execution of a decree with* 
out the legal representatives of a deceased judg- 
nient-dcblur being brought ou the record are void 
and do not amount to a mere irregularity, and, if 
the proceedings have culminated in a sale, tho sale 
is altogether void and is a nullity and need not be 
set aside, for this purpose no distinction can be 
drawn between tho case of a judgment-debtor’a 
death before the order for sale is passed and the 
case of a death after the order 

Section 50, Civil Procedure Code, covers all appli- 
cations in exeenti >n even after attachment. 

In a suit by a first mortgagee impleading the 
puisne mortgagee as party defendant the latter filed 
a statement stating that ho had no objection to 
the passing of a decree and praying that the balance 
remaining, after selling the property and paying the 
plaintiff, might be applied towards his mortgage. 
The plaintiff and other defendants filed a compro¬ 
mise pet it i .-n in terms whereof a decree was passed. 
The puisne mortgagee, who was, however, not remov¬ 
ed from flic record died after decree. In duo 
coins'* the mortgage decree was executed and pro¬ 
perties sold without the represei.-lafiv«*s of tho 
deceased puisne mortgagee being brought on record. 
In the present suit by the heirs of the puisne mort- 
gag- <* to enforce their mortgage : 

Held, 1 ) that the puisne mortgagee was a judg¬ 
ment-debtor in tho prior suit 

[2 tlint tho mortgage secuiity was not extin¬ 
guished us tlm sulo in execution of the decree iu tho 
prior suit was a nullity JY1 KAUIIL'NATHASWAMI 
Iyengar v . S. CoivU'j Kao, (!92i),tf. W. N. 732; 4 M, 
L.J 617: 15 L. W. I •;( '*221 A. !. if. M.> 07 66/ 

-S. 5 ‘ , C.XXt.rt . o4,b3 — E recut ion 

su’e Attachment, whether essential—Attachment of 
property not ordered to be sold by decree— Sate 
i i t\m 0 .• [■■••’t iinafion — 1 1 regularity. 

'1 lie il«**■•* to attach the property before II,e 
exce iu mi cine, ullhoiiuh an irregularity under tho 
t ivil l io.-eiluro Code, d*»e8 not render the sale null 
ai: -1 V- id. 


I mler M*cti< n 51 of ihe Civil Tmeedure Code 
which rilutes to procedure in cxecutm.*, the general 
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powers of a Court executing decrees enable it to 
order execution by attachment and sale or by sale 
without attachment of any property. Therefore, the 
Court has power to sell property not ordered to be 
sold by the decree without first causing an attach- 
ineijtofthe same. 

A sale of the property, ordered to be sold by 
publio auction in execution of a decree, within 30 
days of the proclamation, although clearly an 
irregularity, has not the effect of making the sale a 
nullity without proof of substantial injury thereby 
to the judgment-debtor. Pat Wazir Narain Singh 
v. BniKHARi Ram, 09.2) Pat. 3ii; 3 P. L. T 765- 
4 U. P. L. R. 'Pat.) 100 


S« 60 (f)—Jatri Bahis of Gayawal — 

Attachment and sale, 

Tho Jatri Bahis of a Gayawal merely contain 
entries as to tho names and addresses of the pilgrims 
who deal with him and can be used only by him in 
order to perform personal seivice to them. As such, 
they come well within the provisions of section 60 
(f) °f tho Civil Procedure Code as property not 
capable of attachment or sale in execution of a 
decree. 

The Jatri Bahis are the stock-in-trade and apper¬ 
tain to the Gaddi of a Gayawal and may be heritable 
but arc not attachable or saleable for that reason. 
The mere fact that they possess a market-value 
does not necessarily mean that they are saleable. 
Fat Laciiman 1 al Pathak v. Balijeo Ball 
Thathwaki, Uh22) Pat. 228; 3 P. b.T. 603; 1 Pat. 
619 944 


An order directing the attachment before judgl 
ment of tho property of a judgment-debtor without : 
complying with the requirements of r. 6 of 0. 
XXXVIII, is ultra vires , and an attachment in conse- ‘ 
quence of such an order is void andoannot be relied 
upon to defeat an alienation of that property. N 
BANSILAL V. SlTARAM |QB 


S« 66 -Auction sale—Agreement with 
auction-purchaser to purchase property soldr - 
Specific performance. 

The provisions of section 66 of the Code of Civil '. 
I rocedure must bo striotly construed. 

A suit by a plaintiff olaiming speoifio performance 
of an agreement to sell, made by a purchaser at an 
auction-sale, cannot be described as a suit brought 
on the ground that the purchase was made on-’ 
behalf of the plaintiff, because, in suchaoase, the 
purchase is made on behalf of the purchaser with 
whom the title remains until the plaintiff obtains 
specific performance of the contract. 

'J herefore, section 68 of the Civil Procedure Code 1 ' 
does not preclude a suit to enforce specific per*! 
formance of an agreement made either prior or. 
subsequent to the purchase by tho auction-purchaser 
to sell the property to the plaintiff when the pur* “ 
chase-monoy has been entirely found by the defend¬ 
ant and where there is no allegation that without 
tho enforcement of tho agreement to sell, the prop- 
erty is actually the property of the plaintiff, that 
is, that it was bought by the defendant benami for 
the plaintiff. N Abdulla Khan v. Jalam Singh 

559 


- s. 64 —Decree passed on award pending 

attachment , whether void. 

A decree embodying an arbitration award and 
passed pending an attachment is not a private 
transfer which can be treated as void under section 
6J, Civil Procedure Code. M Nakayana Aiyar v. 
Biyaui Bivi, 14 L. W. 524; 41 M. L. J.557; (i92.) M, 
W. N. 818; 45 M. 103; (1922; A. I. R. iM. 221 673 

- s. 64, Sch.I, Q. XXXVIII, r. 5, 

Sch. Ill, para. 11 — Attachment bejore judg¬ 
ment- Property under control oj Collector— u Attach¬ 
ment, n meaning of- Non-compliance with r. f> 
O. XXXVJII, effect of. 

Paragraph 11 (I, ol’ the Third Schedule to the 
Civil Procedure ( ode does not stand in the way of 
an attachment before judgment of tho property of 
a judgment-debtor while the property is under tho 
control of a Collector, because such an attachment is 
not a process in execution of a decree. 

The object of the provision in the latter part of 
paragraph 11 of the 'J bird Schedule to the Civil Pro¬ 
cedure Code is to protect tho debtor as far os 
possible from the risk of losing his property wholly 
or for nil time and mere attachment before judgment 
cannot defeat that object, for by inch attachment 
alone tho property is not exposed to the risk of such 
leas. 

The term “attachment" in section 64 of tho Civil 
Procedure Code covers an attachment before judg- 
ment. Consequently, an attachment before judgment 
and an..attachment in execution of a decree have 
the same effect for the purpose of binding tho prop, 
erty so as to prevent private alienations. 




1920, s. 51 (1, Exception 512 

r— — —• S. 73, C, XXXVIII, I*. I |— Priority 

of attachment, whether confers prior right-Attachment 
bejore judgment tn several suits-Moneys realised 
before decrees—Rateable distribution. 

Priority of attachment by itself confers no prior 
right, r 

Where monoys belonging to a judgment-debtor 
are attached before judgment in a number of suits 
against him by several creditors and they are 
realised before decree is passed in any of them, 
re-attachment is not necessary and the money should 
be held to the credit of all the suits and distributed 
between all the attaching creditors who subsequently 
obtain decrees if they obtain decrees before any 
of the others apply for payment. M Subranania* 

N M N \ AR t h - w - 531; (19*2; M. ff. 

N. 262; 31 M. h. J, ,0; (1922) A. L R. (MJ 236 

714 

" 0« XXVI— Commission, issue of 

-Court delegating functions to Commissioner. " 
Section 76 of the i ivil Procedure Code defines 
clearly the circumstances under which a commis- 
sion may bo issued, and does not authorise a Court 
to delegate to a Commissioner tho trial of any 
material issue which it is itself bound to try. L 
bAMAN filAL v, Raunaq Mal, 3 t L.2C9; (1922; A. I. B. 

802 

, , ?" applicability of, to suits between 
rival claimants. See Trust 786 

“ 7 - S. 92, who can sue under—Prayer of 

scheme—Enquiry as to properties belonging to 
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charity—Hindu Law—Descendants of founder of 
charity, right of, to sue or nominate trustees — 
Interest, question of, how determined—Trustee not 
fit to hold office—Interference by Court—Adminis¬ 
tration of charity—Denial of existence of public • 
trust bona fide— Disqualification for appointment as 
trustee. 

The mere fact that a person suing under section 
92 of the Civil Procedure Code is a Hindu and 
entitled to worship in a temple does not give him 
interest enough to maintain a suit under that section. 
But persons belonging to the family of the founder 
of a charity have an interest in the family charity 
and can, therefore, maintain a suit under the section. 

The question whether a person instituting a suit 
under section 92 of the Code has an interest within 
the meaning of its provisions or not must be deter- 
mined upon the facts of eaoh caso bearing on the 
relation of the plaintiff to the charity with reference 
to which the suit is brought. 


Assuming that, under the Hindu Law, the surviving 
heir of the founder of a charity has a right to 
nominate a trustee in the absence of any provision to 
that effect in the deed of endowment, it is a right 
the exercise of which a Court is not bound to up¬ 
hold if, in its opinion, the person nominated as trustee 
is not fit to hold the office. The interests of a tru*t 
are supreme and a Court must have regard to such 
interests in dealing with the question whether the 
persons appointed as trustees aro persons who can 
be properly entrusted with the management of the 

institution. „ 

When there is a gift in favour of a charity, it is 

within the competence of a Court, in a suit under 
section 92 of the Civil Procedure Code, to make a 
suitable provision for its ad ministration m any 
scheme that is to be framed, especially where there 
exists no such provision already. 

The mere denial by a person of the existence of a 
public trust, if bona fide, does not by itself disqualify 
him from being appointed or retained as trustee of 

the institution. 


Under section 92, Civil Procedure Code, when a 
Court is asked to frame a scheme, one of the essential 
enquiries to bo made is, what are the properties 
belonging to tho charity. IY2 Vaituinaiiia Ai^J* 
V, Til E Y AO AKA J A AlVAK, -Jl M. Li. 3. 0,51 


-S. 92, o. 

Trustee appointed by 
of - Receiver, appoin 


Xt, r. I —Scheme suit— 
Temple Committee, supersession 
lmeat of, pending suit. 


Tho Court has power, in a scheme suit under 
section 92, Civil Procedure Code, to supersede 
a trustee appointed by a Temple Committee and, 
though there is no prayer to that effect m the plaint, 
to appoint a Receiver in his place during tho 
nendeuev of the suit. IV1 Kltpcswami Mudaliar u. 
SUBRAMAN ! Ail Cil ETTIAlt, 41 M. L. J. 545; 1(3 A- Wp 

927 565 


__ S« 99 — Witness, deposition of, not signed 

by Judge— Trial, whether vitiated— h regularity 
Re-trial, whether should be ordered. 

The mere fact that the deposition of a witness is 
not signed by the Judge who recorded it, would 


not vitiate the trial of the suit. The omission to 
sign is an irregularity merely, and, so long as there 
is no doubt whatever that the deposition was 
recorded by the Judge, section 99 of the Civil 
Procedure Code does not afford ground for a new 
trial. N Alamsingh v. Gopaldas 664* 

-S- 102, I 15 —Suit for recovery of price 

of fish removed from tank after declaration of title to 
fish— Money suit - Appeal, second, competency of— 
Declaration of title to tank by Court—Revision, 

No second appeal lies from a decree in a suit for 
declaration of right to and recovery of the price of 
fish alleged to have been removed from a tank by* 
the defendant, when the value of the suit does not 
exceed Bs. 500. 

Although in such a suit it is open to the Judge to 
deoide the question of title to the tank incidentally 
in so far as it is necessary for the purpose of giving 
relief to the plaintiff, it is not within his jurisdiction 
to declare tho plaintiff’s title thereto, and it is open 
to the High Court, in second appeal, dealing with the 
question by way of revision to expunge so much 
of tho decree of the lower Appellate Court as 
declares the plaintiff’s title to the tank as being made 
without jurisdiction. C Aradhan Mondal v. 
Abhoya Ciiaran Mondal 626 

--S- J I 0— Appeal to His Majesty in Council 

_ Suit to set aside transfer as not justified by 

necessity—Necessity for sale of part of transferred 
property established — Appeal, valuation of. 

Where in a suit to set aside a transfer of property 
made by a Hindu widow on the ground that it was 
not justified by legal necessity, tho Court finds that 
tho transfer was justified only to the extent of a 
certain sum for which there was necessity, the value 
of the appeal to His Majesty in Council is the value 
of that part of the transferred property whose sale 
is not found to bo for legal necessity, and if tho 
value of the same be less than Rs. 10,000 leavo to 
appeal will not bo granted. Pat Bishun Prasad 
Si*oh v. Narsinuu Das, 3 P. L. T. 550 663 

-S. I I O, interpretation of—Appetil to H. M. 

in Council —Amount of subject-matter of suit, what 
i*—Special have to appeal , when to be granted. 
Section 110 of tho Civil Procedure Code should bo 
go interpreted that offset may bo given to all its 
provisions, if this can reasonably be done, and tho 
second paragraph of l ho section ought not to bo 
road alone and as not being subject to tho require¬ 
ments of the first paragraph. It was not intended 
to make the second paragraph a separate provision. 

Tor the purposes of an appeal to H. M. in Council 
the amount of tho subject.matter of a suit in the 
Court of first instance is the amount for which 
decree is recovered, including at most interest up 
to tho date of the d< ereo and the value of tho cub- 
ject-matter of a suit is the value at the time of 
the institution of the suit. 

\\ heie .i (viae is otherwise unappealable to H. M. 
in Council, special leave car. only be granted if tho 
questions involved are not only substantial, but tit(3 
of great, public or private importance. L B Macao 
Tiiwe c . A . L. A. it Ciiktty Firm, 11 L. B. R. 335 

69° 

-— S. ! I 5 — Revision — Error of l a tv in matter 

within juris-dicti' n—H>gh Court , if should interfere. 



1022 


INDIAN oases, 


C Ivfl Procedure Code^ 1908—coatd 

The High Court should not interfere in revision 
under section 115 of the Code of Civil Procedure 
on the ground that a Couit has coihmitted a 
serious error of law in coming to a finding in a 
matter in which it had jurisdiction, C Rajendra 
Nath Roy v. Sheik Abdcl 430 

—S. 115, 0. XIV, r. 2, 0. XV, r. 3 

( I / — Selectionof preliminary issues jor determination 
—Interlocutory order—Revision—‘High Court, infer - 
Jereitce by—Amendment of plaint not changing 
character of suit , if to be allowed. 

A Court has power to select issues of law for 
determination as preliminary issues even aftor the 
date of tho first hearing, specially when nothing 
is done in tho suit beyond the settlement of issues 
and there has not been an actual first hearing, 

Asa general rule, tho High Court does not in 
revision interfere with interlocutory orders But no 
hard and fast rule can bo laid down as interference 
may be justified when the order sought to be revised 
is in fact perverse or irreparable injury would bo 
caused if the order were allowed to stand. 

The mere fact that an interlocutory order may 
possibly result in inconvenience and expense to a 
party to the suit is not a sufficient ground for inter¬ 
ference by the High Court in revision. 

A Court has discretion to allow an amendment of 
plaint and the High Court will not interfere in 
revision where tho amendment does not ohange the 
nature of the suit or involve any material injustice 
to the defendant. IVI R^makrishna Pillai v 
Krishnaswami Pillai, It L. W. 6fi7; ()9: J 2, M. W. N. 
621; (I022J A J. P. (M.) 321 167 

- s. I I 5, 0« XXII/, 1 *. I (2)— Order 

permitting withdrawal of suit—Revision. 

Tho High Court has jurisdiction to interfere in 
revision with an order under 0, XXIIJ, r. 1(2) of 
the Civil Procedure Code, permitting tho withdrawal 
of a suit, on the ground that tho order was improp¬ 
erly made. L- Ghdlam Rasol v. Ramzan* Bibi 

753 

-S. 122, O. XLI, r. I. See Limitation- 

Act, SB, 6, 12 777 

- s. 141, O. IX, O. XXI, r. 57- 

Execution transferred to Collector—Power of 
Collector to dismiss application — 8. 141, whether 
applicable to execution proceedings—Execution 
of decree, application for—Dismissal in default — 
Power oj restoration. 

In execution proceedings transferred to him by 
a Civil Court, a Collector has power to dismiss the 
application under r. 67 of 0. XXI of tho Civil Pro¬ 
cedure Code, and on such dismissal the attachment 
ceasos. 

Beotion 141 of tho Civil Procedure Code does not 
apply to execution proceedings, and a Court is not 
empowered thereby to restore to the file under 
O. IX an application in execution which has been 
dismissed in default. 

In a proper case, however, a Court has the 
inherent power mentioned in soction 1ftI of tlio 
Civil Procedure Code to restore to tho file an 
application for execution which has been dismissed 
in dofault, and if tho attachment has not in fact 
been removed such a restoration will revive it. 

N Shankakrao v. Manikrao 643 
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' S* 144 1 object of-Loss caused independ-. 
ently o) execution of decree reversed , whether 
recoverable 

Under section 144 of the Civil Procedure Code 
a deGree-holder can claim compensation only for 
the loss oansed to him by reason of the execution 
of the decree reversed on appeal and not for any 
loss oaused independently of the same. 

A entered into possession of oerfcain land in 
execution of a decree obtairod against B, butwaer 
again dispossessed hy the latter. By and by B 
got tho decree set aside but it was sometime bo- 
fore ho entered into possession under the same 
formally. A eventually got the decree restored in 
second appeal and chimed mesne profits under 
section 144 beginning from the time when JBgot 
the decree of the first Court set aside : 

Held , that mesne profits oould be chimed under 
that section only from the time Wheu B entered 
into possession in pursuance of his decree formally 
and not from the date when he gob the deoree 
of tho First Court set aside, as A, even though 
dispossessed by B, must be deemed to have been 
in possession in execution of tho deoree passed id 
his favour by the Court of first instance until hd 
was formally evicted therefrom by tho process 
of law, L C hiiaber SiNGH v. Radhg Ram 4 L. L. 
J. 133 ' 

■ ■’ S* 144 * Object of section — Decretal amount, 
reduction of, in appeal-Restitution, application for, 
by judgment-debtor-*Prejudice due to error in 
regulating.order of saio items, effect of. 

The object of section 141 of the Code of Civil. 
Procedure is to remove, by means of restitution) any 
prejudice due to the erroneous terms of the original' 
deoree. 

Where tho amount of a deoree is slightly reduced . 
on appeal and the judgmont-debtor applies for 
restitution in respect of certain items of property , 
which, he contends, need not have been sold at all, 
restitution should not be granted, as his position as 
regards tho sale is in no way affeoted by tho 
variation in the decree and the prejudice, if any, 
is solely due to the order in which the items of prop¬ 
erty were sold. M Bezwada Sundabarama v. 
Enuga Haohaya, (1922) M. W. N. Hi, 43 M. L. J, 
3l5j 16 L. W. 365; (1922) A, I, R. (M,) 96 &|0 

- s. 148 —Decree for possession subject to 

payment of certain amount—Time for making 
payment fixed—Decree-holder joining Army before 
expiry of time—Extension of time for payment— 
Indian Soldiers (Litigation) Act (IK of 1918.), <w, 6, 

6, 7, II, application of. 

A Court has no power to extend tho timo allowed 
by a decreo for tho payment of money under section 
U8 of tho Code of Civil Procedure If tho doorto 
provides fur the payment of a certai.i sum of money 
on or before a certain date and spscifies the penalty 
which will attach to non-payment, the enforce¬ 
ment of that penalty cannot be delayed or dispensed 
with by any order or direction issued in derogation 
of tho decreo, 

A decreo was passed in favour of C. and Jf. entitl¬ 
ing them to get possession of certain property in 
terms of n compromise subject to their paying a 
certain sum in Court to tho credit of the defendants 
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on or before a certain date On their failure to 
do so the suit was to stand dismissed. Before the time 
for payment had expired, C. joined the Army and in 
order to protect himself against the expiry of tho 
period allowed him by the decree, a certificate uuder 
section 5 of Act IX of 1918 was s?nt at his instance 
to the Court which passed the decree, statiDg that 
the time allowed to him for payment should be 
extended till his return from the War: 

Held, (i) that there wa3 no proceeding pending 
before the Court at tho time G joined the Army and 
that section 5 did not apply,- 

(it) that the period of paymont having been 
fixed not by any law for the time being in forc9 but 
by the decree itself which was passed in accordance 
with the compromise, section 11 of tho Act was also 
not applicable and tho Court could not interfere 
with the operation of tho decree or alter tho con. 
dition prescribed. O Badal v. Chhattar Singh, 
25 0. 0. 74; (19.'2) A. I. R. (J. C.) 131 205 

- . S. 151« application under—Remedy by 

suit or proceeding open — Court, jurisdiction of. 
There is nothing in the language of section 151 which 
prevents a party to a suit from applying under that 
section simply because ho has a remedy by a separate 
suit orprooeeding. Courts cannot act under section U1 
of the Civil Procedure Code if provision is made for a 
particular contingency by the Orders and Rules of the 
Code, bat in cases not covered by them parties should 
not be put to the trouble, delay and expense of filing 
suits for relief which can be propeily given in tho 
suit itself. The language of section 161 of the Civil 
Procedure Code is wide and refers to inherent powers 
of a Court to make such orders as may be necessary 
for the sake of justice. A stranger to a litigation, 
however, cauuot intervene after a suit or a proceeding 
is disposed of, and claim tho protection of section !5l 
of the Code or appeal to tho inherent powers of the 
Coart to do justice. 

Whore a Corporation or Compauy is made a party 
to a proceeding but is not rep rose u ted by a person 
having legal authority to do so and uu order is 
passed adversely to it, it is competent to a Court to 
vaoate the order under section 151, Civil Procedure 
Code on the application of a person through whom 
the Company can legally ac:. !YZ Perumal Muupa.n 
u Venkataghaiuau, 15 L. w. find; M. L.J, odd; 
(1922) M. W..N. 3 M. L T. 35; (1922) A I. R. 

(M.) 193 *10 

_ S , f fiO» application of. See Jt’itisoicnox 

160 

_ •_). 5?, r. 2— Annuity, suit tor arrears of 

_ it Usmisscd default—Appeal — Fresh suit for 

arrears of rub-cp-ient instalment -Appeal withdrawn 
during ;..- m dcncy of S‘‘.:t claiming all 

errea. \ v:h (her maintainable. 
plaintiff was entitled to an annuity to be paid to 
him by t ie dei. udant on the iso .'annary and 1st 
Julv ot eff'-h y rt ar. On 2< k th Juno 1917 he instituted 
a suit to jV-t instalments which had fallen duo 
from Js*. January 19 » to st January 1917: onttli 
July 19 1 7 tho suit was dismissed in default, and 
on 10th ' ovember 1917 the Court refused to set aside 
tho order of dismissal : an appeal was preferu d 
against this latter order but was withdrawn on 2nd 
March 1918. In the meantime, tho instalment for 
1st July 1917 fell due, and plaintiff obtained a decree 


for that particular instalment on 2nd April 1918. He 
thou brought the present suit to recover arrears 
for the period 1st January 1914 to 1st July (919: 

Held, that under the provisions of 0. 17, r. 2 of the 
Civil Procedure Code the suit, so far as the arrears 
for 1st January to 1st July 1917, were oouoerned was 
birred, and that any protection which might have 
accrued to the plaintiff by reason of his appeal was 
taken away when tho aopeal was withdrawn. 
A Abdul Karim Khan v Muhammad Jan, 20 A. L. 
J. 690; 44 A. 663; (1922; A, I. R. (A.) 379 970 

--O. Ill, r. 4 (I), O. IX, r. 4- 

General Rules and Circular Orders of Calcutta High 
Court , Chap . XI, r. 46 els. (e), (f)—Court's 
power to refuse permission to Pleader to sign vnkalat- 
nama previously filed—Court, when justified to 
object to Pleader’s oppearance—Dismissal for default 
in presence of recognized agent, legality of. 

In view of tho provisions of clauses (e) and (f) r. 
46, Chapter XI of the General Rules and Circular 
Orders of tho Calcutta High Court, which is followed 
by tho Patna High Court, a Court has no power to 
refuse permission to a Pleader to sign a vahalat - 
nama which is already on the file of the Court and in 
the body of which appears the name of that Pleader, 
A Court can only object to a Pleader appearing in 
a case when he does not comply with the aforesaid 
rule regarding the acceptance and endorsement of 
the vakalatnama. 

It is illegal on the part of a Court to dismiss a 
suit for default under 0. IX, r. 4 of the Civil Pro¬ 
cedure Code in the presence in Court of an 
authorised ageut with his witnesses. Pat Kunj 
Behari Singh v. Shrodahin Pandey, 3 P. L T. 447j 
( i922> A. I. R. Pat.I 601 659 

-O. V, r. 15. See Summons 991 

' O. VI, 1 4 —Plaint signed and pre • 
sentedby servant of plaintiff-Authority of servant 
not proved—Suit dismissed—Application to High 
Court—Extraordinary jurisdiction 
Plaintiff sued to recover a certain sum of money 
from tho defendant. The plaint was signed by au 
unauthorised servant of tho plaintiff instead of by the 
plaiutiff himself. When this fact oarno to the notice 
of tho Court, it dismissed the suit. The plaintiff 
moved the High Court iu tho exercise of its extra¬ 
ordinary jurisdiction: 

Held, setting aside the decree of the lower Court 
(1) that if the plaintiff had applied to sign the 
plaint and present it on tho day of die dismissal of 
the suit, he should have been allowed to do so; 

(2. that ho should be given the opportunity uow 
of ha\iug his suit considered as if it was tiled on the 
d iy of its dismissal subject to the question of 

limitation B Uttamram Vithaldas v. Thakordas 
Pausuoitamdas, 43 B. 169; 23 Bom. L. R. 911; (19JJI 
A. I. R. B. i 113 217 

v I* *'• I7-J. to case, when cm be 

uHjired to be introduced . 

Order VI, r. 17, Civil Procedure Coio, will not 
exclude an amendment which has the effect of in. 
treducing a ,v case simply because it does so : but 
such an amendment would be refused if the new 
oase a .mgl,f t) bo introduced could more convoui. 
entL be the subject of a fiesh action. O Hamid 
M i.^v Ft.o v. Ahmad Mirxa Beg, 9 Q. L. J. 339: 4 U 

r. l, r. ;J. c.) qj '93s 
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O. VI, r. 17, O. XXII, r. 3- 

Amendment of plaint by deceased plaintiff's legal 
' representative—Limits of amendment—Conflict of 
interests—Proper course for legal representative. 

It is not open to the legal representative of a 
deoeased plaintiff to assert any individual and bos til) 
rights which he may have against the deceased 
plaintiff and those claiming through or under him 
and to seek to enforce those individual and para¬ 
mount rights under the guise of an application to 
amend the plaint. 

All that he can do is to take up the suit at the 
stage at which'it was lsft by the deceased plaintiff 
1 and to oontinue the proceedings a3 legal represen- 

: tative. .• 

*-• The limits to amendment should be determined 

by 1 the consideration whether it would kayo been 
granted if the deceased had made the application 
The power to grant amendment is subject to tko 
rule that the subject-matter of a suit cannot be 
changed by means of amendment nor can one 
distinct cause of action bo substituted for another. 

Therefore, the legal representative of a plaintiff 
who dies cannot be allowed to so amend the plaint 
as to convert a suit of one nature into one of another 
nature simply because he has in law the right to 
repudiate the transactions of the deceased as 
not binding on the estate to which he has succeeded. 
' In cases where there is a conflict of interests 
between the deceased plaintiff and his legal repre¬ 
sentative the proper courso is for the latter to file a 
separate suit to enforce his rights. And it is not 
open to him in his capacity us legal representa¬ 
tive to repudiate the transactions which have 
"been admitted by tho deceased to be valid and 
Von the footing of the validity of which the deceased 
lodged liis claim. IYl Venkatakama liow v , 
' Vbxkatalingama Nayanim, 15 L. W. 72; (1922) M, 
w. N. 42; 42 M, L. J. 43; 30 M. L. T. 204; (1922) A. I. 
R. (M.) 49 . 703 

——-O.VII, r. !,O.XLIII, r. I (u)- 

riainty return of t for presentation to proper Court—- 
Appeal—Remand by Appellate Court, whether com- 
' petent—Remand, older of, if appealable. 

An Appellate Court has inherent power to remand 
a case to tho Trial Court ou appeal from an order 
’ under 0. VII, r. 1 returning a plaint for presentation 
to the proper Court. 

No appeal lies against such an order of remand, 

* 5 0. XltLII, r. 1 (u) has no application to such 
- a case as that only contemplates an appeal from an 

order of remand passed under 0 XUI, r. 23 on 
appeal from a decree. L Firm Buawani Sahai- 
Kanshi Ram v . Firm Harbans Singk-Gopal Das^2 

* L L J 687 304 

- Q_ VII, f. 6 —Limitation Act (IX of 

IfeOSJ, s. 19— Acknowledgment of liability not alleged 
in plaint -Subsequent reference in rebuttal admissible 
— Acknowledgment, nature of—Acknowledgment by 
manager of Jamily, effect oj —Mortgage otherwise 
invalid, if validated by pious obligation-Unre. 
gistered sub-mortgage , admissibility of, __ 

' v hero there is a clear acknowledgment of liability 
effectual enough to extend the period of limitation, 

but no mention is made of it in tho plaint, it is 
open to the plaintiff to show in reply to tho defence 
got up that his claim is within time from the acknow¬ 


ledgment referred to and snob a plea in rebuttal is 
not inadmissible under 0. VIT, r. 6 of the Civil Pro- 
oedure Code. . . 

An acknowledgment need., not specify every legal 
oonsequence of the thing acknowledged. From an 
acknowledgment of a debt follow the legal incidents 
which flow from the existence of a liability In fact, 
an admission by a mortgagor of his liability oarriea 
with it an admission of all the remedies to whioh the 
mortgagee might be entitled under it 
An acknowledgment by a person as the head and 
manager of a family is binding upon other members 
of the family and is sufficient to save limitation as 
against them. 

The doctrine of the pious obligation of sons to 
pay the father’s debts does not validate a mortgage or 
alienation made by the latter if the same is otherwise 
invalid. It may, however, support a mortgage if it 
is made in lieu of antecedent debts recoverable from 
a family, and a bona fide oreditor, in such a case, is 
nob bound to 6ee to the application of the money. 

An unregistered sub-mortgage is not admissible in 
evidence to prove a lien. O Ram Autar v. Beni 
Singh, 25 0, C, 89; (1922) A. J, R. (J. C.) 135 196 

-— O. IX, 1*. 8 —Plaintiff appearing when case 

first called for hearing —Adjournment for short while 
—Plaintiff not appearing when case again taken 
up—Dismissal of suit—Liw applicable . 

Where on a date of hearing tho plaintiff and his 
Pleader both appear and ask for a little time whioh 
is granted but fail to put in appearance when ths 
case is again taken up on the same date, and the 
suit is dismissed, the dismissal is one under 0. 
IX, r 8 of tho Code of Civil Procedure, there 
being no appearanoe on behalf of the plaintiff, Pelt 
Basdeo Narain Singh v. Harakh Narain Singh 

942 

-O. IX, r. 8, 0. XVII, rr, 2, 3- 


— Suit, hearing of, not commenced—Default in ap¬ 
pearance on adjourned date—Dismissal of suit 
under 0, IX, r. 8—Part heard case adjourned— 
Default in appearance at time fixed—Procedure — 
Equity considered. . 

Ordinarily, if on an adjourned date »of hearing 
either or both of the parties make default in appear¬ 
ance the Court should proooed to dispose of the suit 
in one of the modes indicated in 0. IX of the 
Code of Civil Procedure ; there is no necessity 
whatever to have recourse to 0. XVII, r, 3 of the 
Code. 

Where tho hearing of a. suit has not commenced 
and it is tho plaintiff who is io default and there is 
no evidence to support his case, the suit should be 
dismissed under ()• IX, r. 8, of the Code,... 

Courts should oxorcise extreme caution ' when on 
an adjourned date the parties or any of them fail 
to appear. They should in the first place have 
recourse to 0. XVII, r, 2, of tho Code rather than 
r. 3 and even in cases whore r. 3 can be considered to 
apply, that is, where a case has boon part heard and 
an adjournment granted, it would not be in accord¬ 
ance with justice to refuse a party, who has failed 
to appear on tho adjourned date at the time fixed 
but appears at a later hour, tho chance of having the 
suit restored If the equity of the case demands, he 
should certaiuly have an opportunity of satisfyipg 
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the Court that he had sufficient cause for not 
appearing. B Ratanbai Stiiylai. v . Shankar 
Deochand, 24 Bom. L. R. 775 5 1 4 

-— — O. IX, Ta I 3—' 'Sufficient cause/ meaning 
of — Party unable to be in Court in time. 

A Court should set aside an ex parte decree if it is 
satisfied that the defendant did his best to attend 
Court in time and that he would have got there in 
time but for the intervention of an inevitable 
aooident for whioh he was in no way responsible, 
mulcting, in proper cases, the delinquent in 
costs. No person should be deprived of a hearing 
unless there has been something equivalent to mis¬ 
conduct or gross negligence on his part or which 
oannot be put right, so far as the other side is con¬ 
cerned, by making the person to blame pay for it. 
Wl Arunachala Aiyar v. Subbaramiah, (1P22) M. 
W. N. 6G0; 31 M. L. T. 257; 16 L, W. 683; 43 M. L. J. 
632 ' 971 

--O. XIV, r. I — Issue not arising on plead¬ 
ings—High Court , whether will order remand for 
trial thereof. 

The High Court will not, in second appeal, remand 
a case to the lower Court for the trial of an 
issue which does not arise on the pleadings. L 
Fateh Muhammad v. Imam-ud-Din, 2 L. L. J. 1P8 

I OS 


- O. XVI, r. I s. 99 -Case not closed 

— 8uit adjourned — Parties, right of, to summon 
witness— Discretion of Court—Exclusion of evidence 
— Merits of case not affected—Appellate Court, 
whether bound to interfere —Evidence believed to be 
.based on hearsay — Court, ij can refuse to record. 
As long as the hearing of a suit stands adjourned 
in the ordinary course of trial and so long as the 
party who wishes to summon witnesses has not 
closed his case, the Court is bound to summon them. 
There is nothing in 0. XVI, r. I of the Civil Pio- 
cedure Code to show that the adjournment of which 
a party may take advantage must bo granted at his 
own instance; ho can take advantage of the adjourn- 
ment granted to his adversary. 

Under section 9y of the Civil Procedure Code au 
Appellate Court is not bound to interfere in appeal 
unless tho exclusion of evidence has affected the 
merits of tho case. 

A particular answer, after it is given by a witness, 
may be ruled out as irrelevant but no Court can say 
beforehaud that tho whole of tho evidence to bo 
given by tho -witness is going to bo irrelevant, and 
the Court’s belief that tho ovidouco is biassed is not 
a valid ground for refusing to record it. N 13 hag- 

^ELloVxVl, rr. 19. 21, O. XXV), 

r 3 4 j See Com mission 9 

-O.XV1IZ* rr. 5, 6 —Provisions about 

interpretations— Directory—Deposition interpreted by 
reader, Judge and Pleader not attending—Prosecution 
for perjury—‘Validity—Charge for perjury —Emet 
words in deposition not used—Irregularity whether 
curable—Criminal Procedure Code (Act V of 13 \»J, 


8. 637. 

Tho provisions of 0. XVIIf, rr. o and 6 of tho Civil 
Procedure Code are directory and non-compliauco 
with thorn does not render tho deposition inadmis¬ 
sible at a subsequent trial of the deponent for 
perjury. 


If the deposition has not been read over to the 
witness in the presenoe of the Presiding Judge, it 
does not prove itself under section 80 of tho Bvi. 
dence Act, but it may be proved in some other way, 
The Judge who recorded it can prove it or the 
accused can admit it, section 91 of the Evidence Act 
merely excluding the oral contents of a deposition 
but not making it inadmissible in evidence. 

If a deposition has been interpreted by the Reader 
working in the same room as tho Judge, even though 
the Judge and the Pleaders for the parties did not 
attend to the interpretation, there has been sufficient 
compliance for all purposes with tho provisions 
of 0. XVIII, r. 5 of the Civil Procedure Code and a 
deposition so interpreted proves itself under tho 
provisions of section 80 of the Evidence Act. 

The failure to enter in a charge for perjury under 
section 193 Indian Penal Code tho actual words used 
in a deposition is at tho most an irregularity cured 
by section 537 of the Code of the Criminal Procedure, 
N Mirabax v. Emperor, 23 Cr. L J. 600 36 

- O. XX, r. 12 —Suit for recovery of 

immoveable, property—Finding by Appellate Court 
that plaintiff entitled to possession - Remand for 
determination of mesne profits with direction to pass 
decree in favour of plaintiff, 

Iu cases falling within 0. XX, r. 12, Civil Pro¬ 
cedure Code, the proper course for the Appellate 
Court to take is not to remand tho suit where it 
finds that a person is entitled to possession but to 
pass a preliminary decree so far as possession is 
concerned and to direct au enquiry as to the mesne 
profits iu cases where the lower Court has not dealt 
with the question. IY1 Subbe Goundan v, Krishna- 
MACHARI, : J 0 M. L T. 217; 42 M. L. J. 372- 15 L. W, 
537; • H»*2) M. W.N. 269; 45 M- 4*9; (1922. A I. R. 
(M.I112 869 

——- o. XXI, 1*1*, I, 2 — Mortgage-decree —- 

Adjustment out of Court—Adjustment notified by 
judgment-debtor— Court, duty of. 

O. XXI, r. J, of tho Civil Procedure Code, applies 
to a final decree in a mortgage suit and such a decree, 
like any other decree, is capable of adjustment out of 
Court, When, therefore, a judgment-debtor informs 
tho Court that the decree against him has been 
adjusted, tho Court is bound, under 0. XXI, r. 2 
of tho Civil Procedure Code, to issue notico to the 
decree-holder to show cause why the adjustment 
should not be regarded as certified. N Laciiman- 
8INU1I V. Maki.ansingii 443 

— O. XXI, r. 2,(1). See Execution oi>* 

DECREE /80 

-O. XXI, r. 2 (3 )—Execution of decree 

— Payment, satisfaction or adjustment pleaded— 
Payment not certified—Duty oj Court—Fraud, 
allegation of—Treatment of plea of payment a$ 
application for certifying payment—Fraud — Limita¬ 
tion Art (IK oj 1C03.J, s. It<, application of. 

'lho provisions of clause (3) of r. 2 of 0. XXI 
of tho civil Procedure Code are not to bo rendered 
nugatory by the application of tho general pro¬ 
visions of section i of tho same Code. Tho clause 
is equally applicable where adjustment is set up 
by the judgment-debtor in answer to an application 

for execution 

The decree-holder is bound to certify an adjust- 
incut, and tho judgment-debtor is also given a 
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right to apply to the Court to certify an adjust- 
meDt. If the adjustment be not certified, it is 
entirely the fault of the judgraent-debtor, and he 
does not deserve the consideration of the Court 
if ho fails to take tho very ordinary precaution 
of seeing that payment or adjustment made by 
him is certified to tho Court. 

An adjustment nob certiGed according to law 
cannot bo enquired into by a Court even though 
fraud on tho part of tho decree-holder is alleged. 

It is not for a Court of Justice to refuse to observe 
a provision of tho law because hardship may result 
in consequence. The Court has merely to interpret 
and apply the law as laid down by the I egislatnre, 
and it would not bo doing its duty if it noted 
otherwise 

It is, however, open to a Court to oppose a fraud so 
far as it can do so within the law, and where an 
application for execution is opposed on the ground of 
payment or satisfaction or adjustment, the Court may 
rightly treat tho objection so taken as an application 
to tho Court to certify the alleged payment or ad¬ 
justment provided that the objection betaken within 
the period of limitation allowed by law. 

In such a case, where tho Court deoides to 
treat an objection to execution on the ground of 
payment, as an application for certifying the pay- 
juent, the judgment-debtor pleading fraud cannot 
extend the period cf limitation under section 8 
of the Limitation Act, for that section applies only 
where the knowledge of a right is fraudulently kept 
away, and not to a caso where a person is pre¬ 
vented by fraud from exercising a right of which 
he is fully aware. L BP.R, P. L. Ciietty u. G Lon 
Pow, 11 L, B. K. 333 S24 

-O. XXI, rr. 35 (2), 36 —Execution 

proceedings—Persons particularly concerned aware 
of such proceedings—Publicity, law as to, zvhether 
complied with. 

Whore persona particularly concerned in execution 
proceedings have been made aware of those proceed¬ 
ings, and publicity theroof has thus been achieved, 
the provisions of tho law contained in 0 XXI, rr. 
35 [2) and 36 of the Civil Procedure Code should 
bo deemed to have been substantially complied with. 

L Jauiiri Lal v . Peman, a L. L. J. 563 182 

_ _O- XXI, r. 36f application of. See 

Adverse possession 91 

O. XXI, r. 50 (2), (4) —Deceased 


j partner, whether covered by sub-r. {2}—Sub-r. (4 , 
meaning of. e 

The wording of sub-r. (2) of r. 50 of 0 XXI, of 
the Civil Procedure Code is wide enough to cover 
the caso of a deceased partner and under it leave 

ran bo given against _ ^ _ it, P. A . | . ., i 

Sub-r 14 1 of r. 50, O. XXf, of the Civil Piocedure 

Code was intended to make clear tho implication of 

sul) r ON and it does not affcot tho provisions of 

mib'r 2 B Jivuaj Lalloobhai Patel u, Bhagvan- 
DasGordhandas, v4 L»om. L B. 10-37 627 

__ o. XXI, r. 58, applicability of. See 

Mortgage decree ton sale 271 

__O.XXI, r. 66 —Auction sale—Notified- 

tion of mortgage—Auction-purchaser, whether estop, 
ped from questioning validity of mortgage . 


Under 0 XXI, r, 66, of the Civil Procedure Code, 
if a mortgage-deed is notified, that notification is in 
no way conclusive as between tha deoree-holder or 
the purchaser on the one hand, and the holder of the 
encumbrance on the other, as to its validity, and 
where a sale is not effected subject to a mortgage 
but the mortgage is simply notified at the time of the 
sale, tho auction-purchaser is not ostopped from ques¬ 
tioning the validity of the mortgage. A Hoshan Lal 

v Lallv, 20 A. L J. 722; (1912)A. I. R. (A. 14VI 790 

—— O. XXI, rr. 66, 89, 90 — Execution 

sale—Proclamation—Place of sale, omission of—Place 
well-known—Sale, setting aside of—Substantial 
injury —Partnership suit -Sale for realising assets — 
Sale, setting aside of,on deposit—R. 89, object of. 
The omission of the place of sale in the sale 
proclamation, although a clear irregularity, would 
not justify the setting aside of the sale, if the plaoe 
of sale being well-known, no body is misled by the 
proclamation and no prejudice is oaused to the 
applicant. 

0. XXI, r. 89 of the Civil Procedure Code provides 
modes of relieving judgment-debtors from the hard¬ 
ships to which they are exposed by Court sales in 
exeoution of decrees against them at great under¬ 
values, and is inapplicable to the oase of sale in a 
partnership suit on behalf of all parties to the suit 
for the purpose of realisation of the assets of the 
partnership. IYI Tuljaram Row v. Ramachandba 
Row, 41 M. L. J. 465; 14 L, \V. 5 l6; (1921) M, W. N. 
736 916 

- — O. XXI, I*. 89, application under — 

Execution sale—Private sale by judgment-debtor 
bejore confirmation — Purchaser , application by, for 
setting aside sale on deposit, whether competent. 

A purchaser from a judgment-debtor of his 
immoveable property after its sale in exeoution of a 
decree and beforo tho confirmation of the sale, is 
not entitled to make a deposit under 0. XXI, r. 89, 
of the Code of Civil Procedure, and to apply to have 
the sale set aside. C Sarada Krifalala v. 
Horexdra Kumar Das, 26 C. W, N. 149; 49 C. 454; 
(1922) A. I. R. (C.) V71 289 

- O. XXI, 1*. 89, application under—No 
specific prayrr to set aside sale—Prayer to receive 
deposit—Prayer to withhold payment of money to 
decree-holder made but withdrawn on objection— 
Object of deposit -Deposit, whether conditional. 

An application under 0. XXI, r. 89, without con¬ 
taining a speoific prayer to set aside the sale, prayed 
that tho decretal amount may bo received in deposit, 
but that it may not be paid to the decrse-holder 
pending disposal of an appeal On tho latter's objeotion 
tho prayer as to withholding payment was with¬ 
drawn; 

Held, (1) that, though there was no speoifio prayer 
to set aside tho sale yet that was olearly the purpose 
of the deposits; 

2 1 that, as the prayer regarding withholding 
payment to tho dooroe-holder was withdrawn by tho 
judgment-dobtor tho deposit was valid and not con¬ 
ditional, Pat Ramshivendra Narayan Ojiia V. 
Awadu Biiiary Saran 629 

-O. XXI, r. 90 —Execution of decree 

—Previous application against one judgment-debtor 
dismissed—Subsequent application against all judg¬ 
ment-debtors, whether in continuation. 


w 
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Where a previous application for execution has 
Veen dismissed because of a successful application 
made under 0.. XXI, t. 90 of the Civil Procedure 

Code, a subsequent application for execution is an 
application in continuation of the previous applica¬ 
tion. But where an application has been made 
against one of several judgment-debtors and has been 
dismissed for this reason, a subsequent application 
made against all the judgment-debtors cannot be 
treated as an application in continuation of the 
previous application. Pat Kamal Kaih Singh v. 
Kxsho Prasad Singh, 1 Pat. 701; 1.1922) A. 

(Pat. 81 i0^ 92 —Execution sale, applica¬ 

tion to set aside—Notice of application, when to be 
given—Time for giving notice not limited . 

It is not necessary that the notice required by r. 
92, 0. XXI, Civil Procedure Code, to be given ot a 
application to set aside an execution sale, should be 

served on all the parties affected by the -to 
thirty days of the date of the sale. The rule pres 
oribes no limitation for giving such notice. Once 
notice is given to all the parties affected by a sale, 
the Court has authority to proceed to deoidethe 

application on its merits, O Ab q . 72 . 

Har Narayan, 9 0 L. J. 211; 4 U. P. L. R. U- ^ 
(1922) A. I.R. (J.C.)129 Af 

1_.— O. XXI, r. 98, 99, 100, IO«t 

103 —Dispossession by decree holder or auction- 
purchaser-Application explaining of 
session-Dismissal of application for defa^t-SuU 
to establish right to present 

Act (IX of 190b;, Sch. i, Art. 11 A, appltcaOiMj 
In cases coming under 0. XXI, rr 9S,99 or 101 of 

the Code of Civil Procedure an order to be» conclusive 
under r. >03 must be an order passed after invo 

t! Where, therefore, an application under 

plaining of dispossession by a ® * fault w i t h 0 ut 

auction-purchaser is dismissed fo . 

holdiu K Some sort of .1 

down by sub-rule *.-• nt r J A of tho rirst 

rule of limitation contained in A - onnlieation 

Schedule to tho imitation .^^^^.J.nent of 

and a suit to recover possession on establish^ ^ 

(l9 — 0. B XXi', V. 1 00. Sec Limitation Act, 

oTxx'li 'r. 100, application _ under- 
Person in ;•»'«# possession with judgment-debtor 
A claimant who has an interest in land of which 
• hfiq been delivered in execution of a 
5"*“, rithsr U, a member of a family or otherwise, 
and who is affected by the deliTery ot posses.™,o»« 
Jlaim to bo in possession ®n his own account within 
Jh. meaning of 0 XXI, r. KX> ot tho Oml Pro. 
osdure Oodef and is entitled to maintain an applica- 
tion under the rule and claim to be in joint poasea- 
sion of the property with the auction-purchase^ 

(M Mis* A. K Singh v Kamprasad 1 f /* 

—— --O.XXI, r. 103 -Suit for possession 

by decree-holder —Limifafion.l 


A suit for possession by the decree-holder under 
O XXI. r. 1U3 Civil Procedure Code, is governed 
by Art.* 1'A of the Limitation Act. A Bhikhari 
Dass v. Abdullah, 20 A. L. J. 678; 44 A. 6 07; ( 19 - 22 ) 

A T R (A \ 403 ■ 

-6. XXII, rr. 3, 10 

in mortgage-suit-Death 0 / decree-holder—Applica- 

tion to bring representative on record—Limitation 
—"Right to sue," meaning of. 

Where after obtaining a preliminary decree in a 
mortgage-suit, the plaintiff dies, an application to 
bring his legal representatives on to the record 
must be made within the period prescribed by sub- 
r. (I, of r. » of 0 XXII of tbe Civil Procedure 
Code, otherwise the suit will abate under sub-r. (2) 
of that rule. Such a case does not fall within 

the purview of r. 10 of that Order, 

The right to sue mentioned in sub-r. 1J m* 
eludes the right to proceed with the suit until the 
latter terminates, and, in a mortgage-siut the^ right 
to sue includes the right to obtain a final decree after 
the passing of a preliminary decree WI Dakojd 
Subbarayudu v. Musti RamaDasu, 5 L^W-d09, 42 U* 
L. J. 30i S 3 » M L T 202; 92') M. W.N. 375 942 

_O. XXII, r. 4 —Joint contract—Appeal 

Death of respondent Abatement 
A contract entered into by one or more promisors 
can bo enforced as against all or any of them 

Therefore, where one of several promisors who are 

respondents in an appeal dies and his legal repre- 

eentatives are not brought on the record, the appeal 
does not abate as a whole tho right to p oseoute it 
survives as against the surviving respondents I- 
fTm Gcrdas Ram-Koto Ram ,. Bhagwan Da, 

(192') A I. R. 1 • 013 

__ o. XXU, t\4 ( I )— Preliminary decree 

—Death of defendant—Representative not brought 
0ll record-Abatement of suit -*-ocas standi of 
heirs to apply lor final decree. 

A preliminary decree does not put an end to a 
suit which remains ponding till the final decree. 

I'h a ref -re where after the passing of a preliminary 
decree the defendant dies and no auplioation is made 
under 0. XXII, r of tho Civil Procedure Codefor 
the substitution of his logal representatives within 
the period of limitation following his death, the suit 
abates and his heirs havo no locus standi to apply 
for a final decree. A Jagar Natft v. Ram Karan 
Singh, -0 A. L J.5.5;4U.P. L 11 (A) l82; >922) 

A I I* a 39(1 201 

__ O. XXII, rr. 4 ( I ), I I - See Abate- 

M12ST OF APPEAL . , * ” 

- j. XXIII, r. 3 —Compromise decree — 

Court competent to grant relief agreed to by parties 
—“So far as it relates to the suit,” meaning of— 
Decree, compromise, interpretation of- 
In a decreo passed on tho basis of a compromise 
there is nothing whatsoever in tho terms of 0 XXIII, 
r 3, ivil Procedure Code, to prevent a Court from 
granting ft relief to a defendant which can be put iu 
execution, so long as that relief has been agreed to by 
the parties and is one of the lawful considerations on 

which tho compromise is based. # 

Tho phrase “so far as it relates to the suit , as used 
in 0. XX111,r.3,< ivil Procedure ('ode, does not mean 
that in ft compromise decree only such reliefs can be 

granted as the Court might have granted on the trial 
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of a suit. All conditions wkioh are considerations 
for the compromise are conditions relating to the 
suit and as such should be embodied in the decree. 

In order to interpret a compromise which has been 
embodied in a decree, it should be read as a whole. 

In a suit for pre-emption in respect of a 2-annas 
share in a village, a decree was passed in terms of a 
compromise according to which the plaintiff’s 
suit iu respect of i-anua share was dismissed 
and the dofendant was held entitled to receive 
possession of 1-anna share immediately after the 
termination of the lease under which the plaintiff 
was holding the village. It was contended that 
the suit being a simple pre-emption suit the de¬ 
fendant could not be given a decree for possession 
and that it should be oonstrued as merely declaratory 
of his rights : 

JS eld, that it was not merely a declaratory decree 
but one forpossession and that tho defendant was 
entitled on the expiry of the lease to apply for 
delivery of possession in execution of the decree 
under section 4i, Civil Procedure (. ode, and that a 
separate suit for possession would not lie O 
Bisheshaii Singh v. Mohammad Yasin Ali Khan, 25 
0. C.5 <;9 0. L. J, 27''; ( 9-:2 A. I R. (J. C.) 150 232 

--O. XXIII, r. 3, Sch. it, paras. 

20,21 —Arbitration without intervention of Court 
— Award, application to fils—Compromise modifying 
award Court, power of, to pass decree in. terms of 
compromise Appeal. 

Where alter an application under paragraph 20 
of Schedule If to the Civil Procedure -ode, for 
tiling an award made without tho intervention of 
the Court has been made, tho parties enter into 
a compromise, tho offect of which is to modify 
tho award, it is nut illegal or ultra vires for the Court 
to puss a decree in terms ol tho award as modiiied by 
the com promise. 

Except m so far us such a decree is in excess of, or 
not m accordance with, the modiliod award, an appeal 
against the decree is not competent. O Eazal 
Ahmad v. Anayat Ahmad, 9 0 L. J. ^19; ^,y .4 a. I. 
E, V J. C. - 189; s? 0.0. 203 

- Q. XXV, r. 3 —Suit for dissolution of 

partnership,tor accounts and for recovery ol pi tint iff & 
atridliau property, if suit Jor payment ol money. 

A suit lor dissolution oi partnership, for accounts 
and for recovery uf the plaintiff’s stridlun property 
is not a suit for payment of money within the pro- 
visions of 0 XX V, r. 3 of the Code uf Jiril Pro¬ 
cedure C Amulya Sundari Dassya v. Svama 
Sun dak Saiia 607 


-O. XXVI —Commissions for valuation of 

things—Procedure. 

When tho report of a Commissioner appointed 
to make a valuation of anything under 0. XXVI 
of the Civil Procedure Codo is objected to, the 
Court should hear tho objections in open Court and 
decide, with tho aid of such evidence as it may 
take, whether the valuation should be varied and, if 
bo, in what direction. 

Tho filing of objections to a report is no ground 
for appointing another Commissioner and in all 
cases where a second 1 omwibsioner is appointed 
to do the same work, tho reasons for adopting such 
a course must bo recorded in writing to enable the 


Appellate Court to see whether the jadioial discretion 
has been properly exeroised. . ... • 

There may be cases in. which the Commissioner 
may have so misconceived his duties as to render 1 
his report and valuation useless for a deoision. 
In such cases a new Commissioner may be appointed.: 
But this would mean that the old report and 
valuation were superseded. The Court has no 
power, after the issue of a second Commission, • 
to still treat the report and valuation obtained' 
under the first as available data on which, if it 
was so minded, it might base its decision. IVT 
Kuthjrayattath Kongasseli Mokshath Thottamma 
v. Subramaniyan, 14 L. W. 620; 1921) M. W. N. 843,- 
45M. 79; 1922. k. I. R .M • 2>fi 469 

-- O. XXX, r. I, O. XXXII, r. 7-Suit 

against firm —Minor member — Arbitration—Sanction 
of Court. 

Where a suit is brought against a firm the mere 
fact that one of the members of the firm is a minor 
would not bring the suit within the purview of 0, 
XXXII of the Civil Procedure Code The sanotion of 
the Court, therefore, is not required when suoh a suit 
is roforred to arbitration to validate the reference. 
L SukhaNandv. Behari Ram-Ishar Das 750 

-O. XXXII, r. 7. See Guardians and 

Wards Act, 1c90, s. 29 997 

- O. XL, r. I — Receiver, application for 

appointment of—Procedure - Estate in possession of 
Muhammadan widow—Receiver, appointment of, 
whether justified—Refusal to appoint Receiver, 
whether bars subsequent application for appoint¬ 
ment. 

In dealing with an application for the appoint¬ 
ment of a Receiver, the Court should examine the 
grounds given for such appointment, and take the 
pleadings of both parties on the application, and 
then dispose of it according to law, as laid down in 
0. XL, r. 1, of the Civil Procedure Code The appli¬ 
cation should not be dismissed summarily, • 
There is nothing in the law, as laid down in 0- 
XL, r. 1, of the « ivil Procedure Code, which pro¬ 
hibits a Court from appointing a Receiver in a oase 
under Muhammadan Law in which a widow or her 
heirs ol iim to remain in possession of the estate of 
her husband until her dower has been paid and the 
accounts have been settled, provided there are good 
grounds within the scope of the section for a Receiver 
being appointed. 

The mere fact that a Receiver had not been pre¬ 
viously appointed is not in itself a sufficient ground 
for refusing to appoint one at the later stage of a 
case. N Zahros Sted Ali v. Ahmad Sted 502 

-- O.Xh, r. I —Receiver, appointment of — 

Applicant's duty to convince Court of prima faoie 
case. 

In cases where an application is made for the ap« 
pointment of a Receiver, the applicant should at 
least present a prima facie case and convince the 
Court that there is a fair chance of his succeeding in 
the suit. Fat Banwari Lal v . Moti Lal, 3 P. L. 

T 4. 1922) A. I. E. iPat.) 493 656 

-O. XL, r. I — Receiver, appointment of 

— Vesting of property, when takes place 
The more appointment of a Reoeiver under 0. XL, 
r. 1 (a) of the Civil Procedure Code, docs not 
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immediately vest the property in him. It is only 
when the provisions of clauses pj), (c) and (d) of 
the rule have been complied with, that the property 
vests him. N Ramkrishna v. Ganpati 432 

-- O.XLI, r. 10(2) —Security for respond¬ 
ent’s costs— Failuie to furnish security within time 
allowed , effect of — Appellant’s whereabouts unknown, 

, whether sufficient reason for extending time. 

. Where an appellant fails to furnish security for 
the costs of the respondent within the time allowed, 
his appeal is liable to bo dismissed. 

The fact that the delay in furnishing security is 
due to the whereabouts of the appellant being 
unknown, is not a sufficient reason for not following 
0. XLI, r. 10 (2), of the Civil Procedure Code. 
L Parma Nand v. Ram Parkash, 2 L. L. J. 391 

306 

- ■ — O. X LI , r. 19 —Appeal dismissed joi 

default — Re-admission—Sufficient cause—Counsel 

engaged in other Court. 

It is the duty of Counsel to see that their clients 
are properly represented when their cases are called 
on for hearing. If a Counsel is unable to appear 
himself he should arrange for another to take his 
brief for him when the case is called on for hearing. 
Courts oannot be expected to await the conveni¬ 
ence of Counsel. 

An appeal was dismissed in default, and upon 
an application for its re-admission on the ground 
that when the appeal was called on for hearing 
Counsel for the appellant was engaged in arguing 
a case before another Court at the time and had 
sent word to the Reader of the Court asking to be 
allowed ten minutes’ time: 

Held, that this was not a sufficient cause within the 
meaning of r. 19 of 0- XL! of the Civil Procedure 
Code for re-admitting the appeal. L Saif Ali v. 
Chiragh Ali 785 


-O. XLI, r. 23, O. XLIII, r. I (4) 

—. Remand, order of-Appeal , when lies -Appeal, 

second , when competent—Punjab Courts Act [\ l oj 

1918), 88. 41, 42. t it „ t 

An appeal from an order of an Appellate Court 

remanding a ca-e under 0. XLI, r. '-i\il Lio- 
oedure Code, lies in all cases except those in which 
absolutely no right of second appeal against an 
appellate decree 13 given in the body of the Code or 


by any othor law. 

In order to dotermino whether an order of remand 
is appealablo or not, tho to*fc ia, suppose, tho Court 
instead of making an order of remand passed a 
decree on tho atorongth of the adjudication con- 
stituting the order of remand, would there bo a 
Beoond appoal from that decree ? If a second appeal 
would lie from tho decree, then tho order ot remand 


ia appealable, otherwise not 

Per Martineau, J —The oompotenov of a second 
appeal is not dependent on the question whothor 
the decision of the lower Appellate ourt is based 
on a finding of fact or on a finding of law, for oveu 
when tho decision i3 based on a finding of fact a 
second appeal will lie on ono of tho grounds men¬ 
tioned in sootion 4 (I (b) aud (c) of the Punjab 
Courts Act w hether or not a second appeal lies 


depends on the nature and value of tho suit, a 
Beoond appeal being barred by section 42 (2) only 


in a suit of the nature cognizable by a Court of 
Small Causes where the amount or value of the- 
subject-matter of the suit does not exceed Bs 600. 
Section 42 (1) merely restricts the grounds on which 
a seoond appeal can be entertained to . those men¬ 
tioned in section 41. L Umbi v. Shah Mohammad, 
4 L. L. I. 359; 3 L. 218s (1922) A. I. R. L. i78 849 
-— O. XLI, r. 25 — Remand — Reconsidera¬ 
tion of law competent. 

In the case of a remand under 0. XLI, r. 26, 
Civil Procedure Code, it is open to an Appellate 
Court to re-consider the view of the law on which the 
remand was based. O Shyam Narain v. Jadonath 
Singh, 25 0 0. 41, (1922) A I. R. (J. C.) 118 242 
-O.XLI, r. 27 — Evidence , admission of, 

in appeal — Jurisdiction. 

The power of a Court to admit evidence in appeal 
is restricted and can be exercised only under the 
provisions of r. 27 of 0. XLI of the Civil Procedure 
Code. 

If an Appellate Court allows fresh evidence to be 
taken on behalf of a party, it must also allow the 
othor party an opportunity to produce suoh evidence 
as they think fit to rebut the additional evidence 
adduced. C Hriday Krishna Pal v. Rajani Kanta 

Pal 292 

-O.XLI, r.27, O. XLVII, r. I- 

Admission oj evidence at appellate stage—Insufficient 
ground—Proper remedy. 

The fact that tho plaintiff in a oaso was unaware 
of certain important documents during the hearing 
of the case is no sufficient ground for their admission 
in evidence at the appellate stage under 0. XU, r. 
27, Civil Procedure Code. Tho plaintiff’s proper 
remedy is by an application for a review under 0, 
XLVII, r. 1. C Manmohini Debi v. Ram Kishore 

334 

- O. XLI, r. 31 —Judgment of Appellate 

Court affirming that of Trial Court—Short form oj 
judgment, if contrary to law. 

Whether or not a judgment of an Appellate Court 
is in accordance with the provisions of 0 XLI, r. 31 
of the Civil Procedure Code depends upon the facts 
and circumstances of each case. There is, firstly, 
that difference which exists between cases of affirm- 
anco of judgments and cases of reversal of judg- 
meats of tho First Court. Then there iato be con- 
sidered tho nature of the judgment affirmed, its 
fulluess and accuracy and so forth. 

Whore tbo First Court ha3 fully disonssod in its 
judgment all tho matters which wore placed before 
it, tho Appellate Court’s judgment affirming that of 
tho First Court is not contrary to law, because it is 
given in a short form and is unaccompanied by 
reasons. C Mohammad Hossain Cuaudhary v. 
Rabia Khatun 467 

- O. XLIII, r. I (u). See Civil Pro- 

CEDURE (’ODE, 1908, 0. VII, R 1 304 

-- Sch. I. App, E, Form 29. See 

Execution pale 305 

-— SCh. I!» p^rSS. 3 8, 22 —Arbitration 

— Subsequent institution of suit about same subject- 
matter — Arbitration, supersession of. 

The institution of a suit has not ipso facto 
the effect of superseding a previous reference to arbit¬ 
ration dealing with the same subject-matter, but if 
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after the institution of the suit neither party applies 
for a stay of the hearing of the suit under para¬ 
graph 18 of Sohedule II, Civil Procedure Code, either 
at the time of the settlement of issues or before it, 
the effect of such a failure is to supersede the arbi¬ 
tration for good and any decision whioh might be 
arrived at in that suit would be binding on the 
parties as if no reference to arbitration had been 
made prior to the suit. 

Where no application for stay of the suit is made 
within limitation, the effect of the institution of the 
Buit and its decision would be to supersede the 
arbitration and render any award made therein after 
the institution of the suit unenforceable. 

A private reference to arbitration of a subject 
of dispute does not prevent either party from filing 
a suit in a Court of Law in respect of the same 
matter, for the effect of paragraph ^2, Schedule II, 
Civil Procedure Code, is to remove the bar which 
existed to the institution of such a suit O Zainab v. 
BddHNA, 25 0. C. 03; (1922; A.I R. (J. C.) 158 235 

Commission— Application by defendant asking 
for commission to examine himself—Discretion of 
Court—Appellate Court, interference by—Civil Pro - 
cedure Code (Act V of 1908;, 0. XVI, rr. 19, 21, 
0. XXVI, r. 4. 

Rules 19 and 21 of 0. XVI of the Code of 
Civil Procedure have no application to a case where 
a party to a suit desires to give evidence of his 
own motion in bis own favour. A case of this 
description is governed by 0. XXVI, r, 4 of the 
Code. 


In cases under 0. XXVI, r. 4 of the Code of Civil 
Procedure a distinction must be observed between 
an application by a plaintiff asking for a commis¬ 
sion to examine himself and an application by a 
defendant asking for a commission to examine him- 
self. Where an application is made by a defendant 
who lawfully resides out of tho jurisdiction of the 
Court, according to tho ordinary course of his life 
and business, the Court will not regard the case with 
the same striotness as tho case of the plaintiff who 
has instituted his suit in a forum of his choice 
though he resides beyond the jurisdiction of such 


Court. 

A Court of Appeal should exercise great oaution 
when invited to interfere with an order of the Trial 
Court made with jurisdiction in the exercise of its 
discretion as to the granting of a commission. Each 
case must depend upon its own ciroumbtances and 
no rule as to the exercise of that discretion can be 
laid down. 

In this ease tho suit was instituted in the Burdwan 
Court and tho defendant resided in tho Rajshahyo 
District; the lower Court refused the application 
of tho defendant to be oxamined ou commission. 
This order was sot aside by tho High Court, 
and the defendant was allowed to be examined on 
commission in Calcutta on payment of Rs. 1,0.0 
as costs to enable the plaintiff to make arrango. 

ments for his cross-examination,. the sum to 

be retained by the plaintiff irrespective of the result 
of the suit. C Sarat Kumar Bay v. Ram Chandra 
Chatterjeb, 36 C, L, J, 78j (1922) A. I. R. (C ) 42 9 


Companies— Contract entered into on behalf of 
Company before incorporation—Company, ratification 
by—New contract. 

A oontract entered into by the promoters of a 
Company prior to its incorporation, is not binding 
on the Company; nor can a Company ratify or 
adopt such a contract: it may enter into a new 
contract embodying the terms of that contract or 
adopting it. 

The mere affixing of a copy of an agreement to the 
Articles of Association is not equivalent to effecting 
a new contraotby the Company and would nob estop 
the Offioial Liquidator from objecting to a claim on 
behalf of the persons with whom that contraot was 
entered into. L Surrendro and Company v. Liqui¬ 
dator, Punjab Tannery Co. Ltd. 787 

Companies Act (VI of 1882), s. 169. 

Sec Companies Act VII of 19 3 ,s 284 7 92 

Companies (Act VII of 1913), s. 23$ 

—Companies Act (VI of I'iSiJ, s i6^— Winding- 
up commenced under old Act—Appeal — Notice. 
Under section 284 of the Companies Aot, 1913, 
whore proceedings for the winding-up of a Com¬ 
pany have commenced before the commencement 
of the said Act, all subsequent proceedings connected 
with such winding-up, contiuue to be governed in 
all respects by the provisions of the Companies Act 
of 18*2. Therefore where an appeal arises out of 
such proceedings notice of appeal must be served 
iu accordance with the provisions of seotion 16^ of 
the Companies Act of 1882. L Hem Raj u. Beant 
Singh, Vakil, Liquidator the Punjab Tannery Oo. 

Ltd. 792 

Composition deed, setting aside of—Position 
of parties. 

When a compromise-deed is set aside, the parties 
are remitted to their original rights as they stood 
before the compromise. IYI Rajarajesytara SeThu* 
pathi Averoal v. Kuppusami Iyer, 41 M. L. J. 4.74s 
(1921) M. W.N.722 352 

Confession by CO -accused, value of — 

Co-accused net intending to implicate himself. 

A confession made by one of several aooused per* 
sons by which he does net intend to implicate him- 
self, although ho actually does so, may be taken into 
account as against the accused making the oon- 
fossion, but should not be taken into acoount as 
against his oo-aoousod. L Hayat v Empbror, I L. L. 

J. 41; 23 Cr. L J ofii; (1922 A. I. R. L.) »19 401 

- of co-accused. 

A confession made by a oo-aooused after the whole 
of the prosecution evidence has been recorded can 
bo used as ovidonoe against the person making it, 
but oanmt be used as against his co-acoused either 
as evidenoe in itaell or as corroboration of the 
testimony of an accomplice. L N’arain Das v. 
Emperor, 4 L L. .). 9i 3 L. -44; 9P. W.R. 1922 Cr; 
23 Cr. L. J. 613; 1922) A. I. R. L.) 119 I -3 

Construction of Statutes -Courts to 

follow long established decisions . 

Where an Act of Parliament has received a jadioial 
construction, putting a certain meaning on its words, 
and the Legislature in a subsequent Aot in pari 
mitcria uses tho same words, thero is a presumption 
that tho legislature used these words intending to 
express tho moaning which it knew had been put 
upon tho same words before, and unless thore is some¬ 
thing to robut that presumption, the Aot should ba 
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10 construed even if they were such that they might 
originally have been construed otherwise. O Ishan 

Chandra Bakshi v, Sepatulla Sikdar, 35 0.L. J. 

80; 26 C. W. N. 01 ^ t 

Contingent contract— Contract to sell 

balance of goods, after satisfying certain other 
demands, if void for uncertainty—Damages, ascer¬ 
tainment of—Contract Act (IX of l$72), s. 73. 

Where a person agrees to sell the bilance of cer¬ 
tain goods in stock after satisfying the demands of 
oertain other persons, but on account of a rise in tne 
price of goods neither sells the goods to the buyer 
nor to those other persons within the time specified, 
the contraot is not void for uncertainty but is a 
contingent contract enforceable in the ordinary 
manner and damages for its breach can be ascer- 
tained in the usual manner N Karciiedilal u 
Motiram, A I. R. (N.) 192 

Contract— Earnest money-Question of tact 

Appeal, second. , , 

The question as to what is and what is not earnest 

money turns on the construction of the document 

which contains the contract, but where there is no 

written contract, the question must be decided 

according to the evidence on the record, and becomes 

a question of fact and a decision ou that question 

oannot be disturbed in appeal. A Madho Das u. 

Gokal Das, 20 A. L. J. 7*2; 4 U. P. L. R. (A.) 
(19221 A. I R. (A ' 473 VV 

Contract Act (IX of I87^)> SS« H? 

12 -Unsoundness of mind—Presumption in favour 
of sanity—Temporary aberrations of intellect— 

Burden of proving insanity. . 

In all transactions there is a presumption in 
favour of sanity of the contracting parties, and the 
test of soundness of mind is, that a person ontenng 
into a transaction, is capable of understanding the 
business, and of forming a rational judgment as to 
its effect upon his interests. Where, therefore, in a 
suit challenging tl.e validity of certain deeds, tho 
plaintiff relies on unsouudness of mind, lie muse 
establish it sufficiently to satisfy this test Mere 
weakness of mind is not sufficient, nor is it neces¬ 
sary to prove utter mental darkness or congenital 

• f • 

ic% ocv• 

~ Mis^akin^ one person for another, dusting tho 

wall drinkTng tea from tea pot and mistaking 

•rapes for pieces of stone indicate only temporary 

-aberrations of intellect*' or temporary .neano 

delusions” and when occurring in isoUt ul case.- 

few and fur between, would not necessarily mdioate 

that the person subject to them was incapable of 
ttno ina P fT - J p a t Mohammad Yakob v. 
managing his auairs. 372 

Ai.oui.Q udd :nlW , nce -laiebUdness'elTect 

The mere fact that a person at the time of entering 

into a contract is indebted to the other party would 
^ its ,.If be Butfioient to establish undue 

Inttnenco * N Ma.udko » .1918; A. I » 


(N.) 219 


_ 3< 16 —'‘Undue influence,' proof vj, requisites 

of-Suit to set aside gift for undue influence-Cause 

of action . ... . 

A person is said to be in a position to exercise 

undue intiueuce over another, when the former is 

jn a position to dominate the latter s will. If when 


Contract Act—eonoa. 

in suoh a position of dominance he uses it to obtain 
an unfair advantage over the person dominated, the 
transaction brought about by such use is voidable 
by the latter. 

The expression ‘undue influence' cannot be prop¬ 
erly used unless either (i) confidence has been 
reposed on the person charged, as where the latter 
is a solicitor, trustee, guardian, etc, or (2) unless 
the influence of the man exercising it is such that 
the person influenced stands in some sort of res¬ 
pect, awe or fear of him. 

Whore a legacy bequeathed by a Will or a gift inter 
vivos is sought to be set aside on the ground of undue 
influence, it is not sufficient to prove that the legatee 
was in a position to exercise influence, bub it must also 
be proved that the influence was unduly exercised, the 
burden of proving this latter oiroumstanoe being on 
the party attacking the legacy. 

Courts do not look with favour on attempts to 
attack bequests on the ground of undue influence. 
IYI RaJARAJESWARA SETHUPATHI A VERGAIi V. Kup- 

pusami Iyer, 41 M. L. J. 474; (1921) M, W. N. 722 


_ S. 2 . 3 — Mortgage—Consideration—Promise 

to abandon prosecution of non-compoundable criminal 

case . . 

Where the consideration of a mortgage-bond is 

an agreement on the part of the mortgagee to aban- 
don°tho prosecution of the mortgagor in anon- 
compoundable criminal case the bond is void, even if 
part of the consideration cf the bond was good in 
law. C Kahuna Krishna v. Rakhaldas 72 I 

- g, 23j operation of. See Government 

SERVANT 648 

—--s. 25 (3) —Bond executed by Hindu father 

in lieu of time-barred debt—Contract, validity of— 

Sons, liability of, on death of father ; 

It is within the competency of a Hindu father to 
execute a bond in lieu of a time-barred debt, and the 
bond amounts to a valid contract against him, under 
section 25 (S) of the Contract Act; on his death, 
therefore, his sons are liable to pay tho money whioh 
ho was bound to pay. A Ram Kish an Rai v. Ciiiiedi 
r a , 29 A. L. J. 577; 44 A. 628; (1922) A. I. R (A ) 

402 235 

- 63— Acceptance of smaller sum than 

amount due—Discharge -Presumption-Question of 

fact 

\Vhor> ft plaintiff agrees to accept a smaller sum 
in full payment of the amount due to him, it is 
n ooj'i to him to go behind that admission and 
claim *t he recovery of tho balance On the other 
han I, if he does not agree to accept that amount in 
full satisfaction of his claim, ho cannot claim the 
benefit of section 61 of the Contract Act, for that 
section only applies where a promisee agrees to 
remit wholly or in part tho performance of a promise 
made to him or accepts instead of it any satisfaction 
which ho thinks lit. 

Where a debtor sends to bis creditor a cheque 
for a smaller amount than what he owes, the 
more retention and encashment of the chequo by 
tho creditor, who at the same time refuses to 
receive the amount in full discharge of the pay¬ 
ment of the debt, does not raise any conclusive 
presumption that he had accepted the cheque as 
a conditional offer by the debtor. 
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A finding that a plaintiff did not really agree to 
accept a smaller sutn in full discharge of hia debt 
a question of fact. A Basdeo Ham Sarup v. 
Dilsukhrai Sewak Ram, 20 A. L. J. 717; (19^2j A. I. 
K, (A.) 461 763 

■■■ SS» 63, 73 —Sale of goods—Extension of 
time — Breach—Damages, measure of. 

Section 63 of the Contract Act does not entitle a 
promisee for his own purposes and without the con¬ 
sent of the promisor to extend the time for the 
performance of the contract to his own advantage. 
There must be an agreement or mutual understanding 
to waivo. 

The measure of damages in a case of non-delivery 
of goods contracted to be sold is the sum by which 
the contract price falls short of the price at which 
the purchaser might have obtained goods of like 
quality at the time when the goods should have been 
delivered L Asmat Ullaii v. Biiiari Lad & Sons 

912 

-- ss. 69, 70 —Sale of dar-patni in execu¬ 
tion of decree J or art ears o) rent against some only 
of dar-patnidars— Sale set aside by deposit of decretal 
amount by co-sharer — Contribution, suit for. 

The plaintiff and the defendants were co-sharers in 
a dar-patni which had been sold by the patnidar in 
execution of a decree obtained in a suit for arroars 
of rent in which the plaintiff had not been made a 
party. The plaintiff had the sale 6et aside by deposit¬ 
ing the decretal amount logethor with the statutory 
compensation duo to the auction-purchaser. In a 
suit by the plaintiff for contribution against the 
defendants: 

Held, that the suit was maintainable under section 
70 of the Contract Act, and not under section 6!», 
and tho defendants were liable to contribute in 
respect of the amount due under the decree as also 
towards the statutory compensation, C Kangal 
Chandra Pal v. Gopinath Pal, 24 C, W. N. 1(63 

104 

- ■ —— » s. 73. See Contingent contract 720 

-S. 73. See Interest 678 

-- St 74, See Interest 497 

- s. 74 — Penalty , nature of—Damages for 

breach of contract stated in agreement—Damages, 
award of. 

A penalty clauso in a contract providing for the 
payment of a fixed sum of money by tbo person 
committing a breach of the samo should not bo 
looked upon as a mere brutum fulmen, an agreement 
that neither party had any intention of enforcing at 
all to any extent Tho object of such a clause is to 
fix a maximum for damages which would bo cifficult 
to estimate in money Therefore, even if a Court is 
not disposed to enforce such a clauso this would not 
deprive tho aggrieved party of his right to damages 
that he has actually suffered, N Balaji v, 

HU KAMI YA 605 

- s. 78 —Coiitract to purchase ascertained 

goods—Delivery postponed by agreement—Property 
in goods , when passes—Suit to recover price of goods, 
maintainability of. 

When a purchaser of goods agrees to take the 
goods as ascertained, but at his request delivery is 
postponed, the property in the goods passes to the 
purchaser, under section 78 of the Contract Act, as 
soon as tho proposal for sale is accepted, and.a suit to 


recover the prioe of goods is maintainable. A 
Dwarka Das-Ajodhya Prasad v , Ram Ratan, 20 A. 
L. J. 079; (1922) A. I. R. tA. 458 239 

-- S, 78 —Sale—Specific or ascertained good* 

—Seller and buyer, position of. 

Where specific goods are sold and agreed to be 
delivered wholesale at a certain rate, it is for the 
buyer to get the goods weighed and delivered to him 
and tho latter cannot by delay in weighing the goods 
prevent the transfer of the ownership to him. 

The sale of an entire heap of bark stored in a 
godown approximately of a certain weight, is, prac¬ 
tically, a sale of speciffo or ascertained goods 
within tho moaning of section 78 of the Contract Act, 
and the seller is entitled to claim the price, less 
earnest-money, if any, already paid therefor. U 
Annan v. Ddbar, 9 0. L. J. 339; 4 U. P. L. R. (J. n.) 

95 969 

-Ch. IX, s. 151 —Hotelkeeper and guest 

— Hotelkeeper , liabilities of, by what law regulated 
—Theft of property of guest-Hotelkeeper, liability 

°f- 

Tho liabilities of a hotel-keeper in Iudia to his 
guests are regulated by the Contract Aot, and not 
by the Common Law of England in force against inn¬ 
keepers, and in the absence of any speoific agreement 
in a given case, the rules in Ch. IX of the Contract 
Act are applicable. 

It is the duty of a hotel-keeper to keep his 
premises in such a condition of safety as would 
reasonably prevent theft and take such care of the 
property of his guests as a man of ordinary prudence 
would, under the circumstances, take of his own 
goods. Where he fails in such a duty, he is, 
in case of a theft of the property of a guest, liable 
for its value. A Jan and Son v. Cameron, 20 A, L. J, 
728; (1922) A. I. R. iA.) 47»; 4 U. P. L. R. (A.) 214 

679 

•-S. I 78— Documents of title—Railway Re¬ 

ceipts, negotiability of-Transfer of Property Act 
(IVof 1 882 ), s 137, scope of. 

Railway Receipts are “Mercantile Documents of 
Title to Goods” within tho meaning of section 178 of 
tho Contract Act, bub they are not by law negoti¬ 
able: in order to give them the attribute of negoti- 
ability, it must be established by the custom of 
merchants that they are treated as negotiable in the 
particular trade and at the partioular place where 
the claim to negotiability is advanced. From the 
mere fact that they have acquired the attribute of 
negotiability in one City in a particular trade, it 
does not follow that they are invested with that 
attribute in another City in an altogether different 
trade. 


Section 137 of tho Transfer of Property Act merely 
deals with tho manner in which the doouments to 
which it relates can be transferred, but it does not 
affect the result of the transfer wheu made. In 
order that such a transfer should, in the case of 
Railway Receipts, have the effect of transferring 
the ownership of the goods, it must be established 
that they are negotiable. They are not negotiable 
by law, nor are they rendered negotiable by section 
117 of the Trausfer of Property Act, LB Arpna- 
chalam Chetty v. Po Ko Yan, 11 L. B. R. 841 

694 


% 




general index, 


Yol, LXVIII] 

Contract Act-contd. 

__ 23!, Cl. (1), application of. See 

Hindu Law-Joint Family 

_e 238 — Principal and a$ent-.FVim' or 

~7pro;, iaUon hy agS-LMility of pnnc.pal 

rrafd ne^i not he for pnnc.palshenetit t 

A principal is liable toe ^Xirity,whether 
acting within the scope bene g t of the princi- 

the fraud is committed 1 his is in 

pal or for the benefit of the a g ^ sec(ion23< 

accordance with the law There ; a nothing in 

of the Indian Contract Ant lh°‘ render the 

men, ns agents of defendant N the plaiufciff to 

TfoldA" Z P^ent suit was hrongiit 

52 it 

fendants Nos 2 to o-oods by reason of tho 

occasioned to tbe plain S ted by his agents, 

goods having been misapp ^ wM n0 question 

the defendants Nos. 2 t j * d to them and were 
that the goods were e f the i r business 

being carried by them 10 the course o c uinv 

when the mi 9 app«>P r ‘ <S. W. N. I s 439 

BA' DUU SAHA U. ABDUL LaTI*,-*^ 

_ 9 eo (|0 >-Lvnitatwn Act (IX of 
- 7 f lArt C lCO—- Dissolution o) partnership 

™t h 0 S pnitrricontrnct to con.,use partner' 
i hip . 9tn no) of the Contract Act, which 
provideTfor the by the 

foTroductory words ‘ in the absence of any cut, act to 

the contrary.” tract agree expressly or 

Where parties to a ntinue the partnership, 

by necessary imphea i< | aCt . upon tho death 

a9 if no dissolution h .d tal £ ould wot be 

of one of them, a mi » ( l0 tho Limitation Act. 

barred under Ait. lO , ^192^; A- I. R; 

L HaRI c HAND V. j COAL KlSHOlU , 722 

I L,) c 264 — P ar<rM!rsh, ’• D, dissolution of - 

--S. . , of—“persons dealing ivith 

Notice, absence ot, edec r -Liability. 

firm/’meaning of-Retireme f illustration 

Section 264 of the con duct, and a 

of a P“ t,0 “'“ to take advantage of it unless 

person is not entltl ® )tion that the absence of 

the facts raise ft P r b - ( , H .. f whic h caused hint to 

proposition of law but must-be road with section 115 

Of the Evidence AcL |lealing with a firm” in 

The expression pe - ^^ im licates only such 
section 2 tt l of tho C babit of dealing with 

persons who have been t do3a u0t contemp- 

the film previously. h h a tlr , n for the first 
late such persons who d.al - the part ners. 

time after the ^t.^^^fj-on^the partnership and 
WhJra a partnoi ret business of tho 

the remaining partners cair> u 
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firm under the oid name and style^the :fact that the 

ttr: retire C dTble° for the t-nsactions entered 
into subsequent to his retirement. L BlcHnu g3 £ 

V. A 1 UNSHI fiAM 

Contribution, suit for. s* Oom*w*g 
1872, ss. 69, 70 

a" 1 EI as 

C An n a V ccu 5 ed°por7ou r mn 3 t be convicted upon evi- 

23 Separate sentence,-Solitary confinement- 

\S here ITpevson is' "convicted of separate donees 
vv nere a f cnlitarv confinement are not 

separate sen one of pra0t i 00 a sentonoe of 

l-™* ^ h d %ATai e prisoncr e :houfa e count as 

~E£Tl Dakgar Kha, v. ~ 

nn U Qha 1 * 0 r—Stt't for partition —Limitation— 

one coJarer^ohen adcene to the 

others -Exclusion and ouster—Knowledge.' 

There cun be no dispossession by one joint tenant 
in the absence of an assertion of a hostile title by 
him to tho knowledge of the other joint tenants 
sought to he excluded from tho joint tenancy v and if 
no Notice is given lo the co-sharer of the denial of 
hi, right, the occupant must make his possession so 
visibly hostile and notorious and so apparently excln. 

I vo and adverse as to justify the inference of know- 
ledge on tho part of the co-owner sought to bo ousted 
and of laches if lie fails to discover and assert h.s 

rl C possession of one co-owner is the possession of 
nil for the purpose of limitation, although the sum 
possession of one co-owner for a very long period 
Lv,' having regard to other circumstances show 
axel vision or ouster Hie principle does not depend 
Lon whether the parties are members of a joint 
f i iiilv but rests upon tho ground that they are co- 
owners. and is applicable to all cases of co-owucrs. 

In order to prove dispossession of one co-sharer by 
another it must bo shown that there was exclusion 
nr ouster to the knowledge of tho former. C 
WKNUIU Nath Mukiierjkb v. Kajendba Nath 

J}ii attach ah a ee, 26 C. IV. S.810, (1922) A I. 
rj 4»yu 

r*"o-Sll a5 * er land lords-Suit Jor possession 

^ o.j linst trespasser— One co-sharer, whether mig sue 

lo recover entire holding. 

One of several joint ownora of a holding cannot 
bring a suit for possession of tho entire Uuldipg 
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where the person in occupation of the land is not a 
tenant hut a mere trespasser lie can onlv sue for 
possession of his own sharo. L Dipa v. Lal Chant. 
^ 9 P.L It 19.2; (1922, A. I H. fL.) 333 428 

Costs, award of, in revision cases—Revision creature 
of. Statute. 

A High Court has no power to grant costs to the 
successful party on a revision petition brought by 
a private prosecutor against an acquittal 

Where a Statute gives a Court power to grant 
costs m specific instances and the same Statute "gives 
the Court its wholo criminal jurisdiction, it excludes 
any other right of granting costs. The Code of Cri. 
minal Procedure excludes any such right except 
where it confeis it specifically, viz., among others, 
under sections 118, 43 \ 4S W , 526 and 515. * 

ror Contts-Tr.itlcr, J. - Revision is notan inherent 
power of any Court, the wholo machinery of revision 
is a creature of Statute and has to be found within 
the four walls of the Colo of Criminal Procedure, 
and a ^ourt cannot posic an inherent power to 
supplement that purely statutory machinery by 
assuming the power of supplementing it by the 
awarding of cost s IY1 Saxkarali VGA Mudaliar u 
NaRAYANA ML'OALIAR, i« 1, W. 413; 43 M. L J 36 b 
-{'***) M. W. N. 579; 31 M. L.T.31’; 23 t k L J 
(1922) A. I. It, (M.‘ 50 1 615 

- in proceedings under a 145. See Criminal 
Procedure Code, ss l 5,143 44 

Question of principle—ond appeal. 

When tho question h one of principle a eecond 
appeal lies to the High Court on the quostion of 
costs only. C Hamrsii Chandra Sirkaru Chandra 

Guha DfcH Uarua, 36 C. L. .1.156 too 

- 'taxation—Appeal preferred in case where 

none allowed-Appeal, dismissal of—Counsel's fees, 
taxation of—Rejraher , if allowable -Rules and 
Orders of the Original Side, Calcutta High Court, 
Chap. XXXVI, r ft7. 

W hen an appeal is preferred in a case where no 
appeal lies, (he fees of only one Counsel should, 
having regard to the provisions of Chapter XXVf, 
r 67, be allowed on taxation on tho di.misml of 
the appeal. No refreshers, too, are allowable in 
such a ease C Sarat 1 iiandra v. Biraj Moiiusi, vfi 
G. W.N. 826 45 J 

Court Fees Act (VI! of 1870), ss. 5, 

7 (Iv) (c) — Taxing Officer, decision of, final — 
Value of suit — Plaint, ff to Ji.c value —Arbitrary cr 
incorrect value-Suit tinders 7 (iv), valuation of 
—“Confirmation of possession," meaning 0 j 
'I lie Taxing Officer of a High Court has jurisdiction 
to fix the amount of the Court-fee payable on a 
memorandum of appeal to that Court, and if ho 
decides that tho value put by the appellant upon 
the relief is inoorrcct, ho 1 ms the power to correct 
it, and tho High ( ourt has no jurisdietkn to inter¬ 
fere with his decision, even thoigh helms done 
something which tho law does not allow him to do. 

Section 7, clause (iv) (c) of tho Court Fees Act 
requires that tho plaintiff ehall truly stato the 
value of his relief, but it is not opon to him to give 
an arbitrary and incorrect valuation. 

In tho absence of rules framed under the Suits 
Valuation Act for tho value of an intorest in land 


% 

which is the subject-matter of a suit under section! 
clause (iu) of the Court Fees Act, the value’ of the 
suit is (he value of the subject-matter of the relief, 
that is to say, the money value of the loss which 
the plaintiff apprehends, 

The words “confirmation of possession” mean and 
include a prayer for recovery of possession if the 
Court thinks the plaintiff is out of possession, 1 - and 
IS, therefore, consequential relief within the 
meaning of section 7 (iv) (c) of tho Court Fees Aot. 
rat Ham Sekjiar Prasad Singh v. Sheona^dav 
Du bey, 11922; Pat. 3-"*7 316 

.”T (Iv) (C) and (y)—Aliena- 

tun bj widow-Gift—Reversioner's suit lor. pos¬ 
session after widow's death-Declaratory decree, - 
Consequential relief—Unnecessary prayer for relief 
—Duty of Court—Interpretation cf Statutes-Fiscal 

Act— Relief asked for necessary or unnec 'Siarg— 
Court, fee. 

Per Special Bench, {Coutls, J. dissenting): - 
Where a plaintiff claims relief, to which he is uofc 
entitled until some decree or alienation of properly 
which stands in his way has been avoided, or until 
his legal character or title, which has been called 
in question, has been declared by a decree of the 
Co irt, his suit is one for a declaratory decree with 
consequential relief aud comes under clause (iv) (c) of 
section 7 of the Court Fees Act, even though the 
declaration, which it is necessary for him to obtain 
beforo the further relief can be granted, has not been 
in terms asked for in the plaint. Put where suoh a 
declaration is tot necessary to enable the plaint, 
it! to obtain possession of property or other relief 
for which the suit is really brought, the suit ddes not 
fall under clause (it-; ( c ; merely bocause a declaratory 
decree is sought The prayer for such a decree 
should by treated by the Court as a mere surplusage. 

In a sut by a reversions on the death of a widow 
to recover possession of immoveable property of her 
husband from her donee, it is unnecessary for the 
plaintiff t > seek h declaration th it the gift is not 
binding on him And even if such ai unnecessary 
declaration is asked for the suit comes under olause 
(vjand not under clauso (U) ( c ), section 7, Court Fees 

Tne fW is, in all cases, bound to adjudioute 

upon the matters in issue between the parties and'it 

is nnneceseary for the parties to pray that this 
should be done 

. CourfcPd6S A °t a purely 

fiscal Act, aud in deciding what Court-fee. is payable 

on a plaint the question whether a .y relief asked 
or ,s neco sary or not does not arise Pat 
1{AMA>UMRM Prasad u G-bivd Das ( 92I,Pat & • 

4 L. L. L ft. (I AT ) 76; 3 P. b T 70 1 

„ „ ®." ^ , C * S ' (iv) (C), (VJ (a)— Sait lor 

cancellation of sale-deed and posses-ion-8uit essenti¬ 
ally for recovery of possession-Property in suit 
assessed to re venue-Valuation for purposes of Court- 

Dec, ’ce for possession—Appeal—Court-Jee. 

n h t° sl * re of tho P ,ai,ltiff in a j >int property was 
sold by his co-sharor without his concurrence 7 The 

suit, whioh he biought, however, instead of being, 
framed as one for recovery of possession pure and 
simple, asked for the cancellation of tho ^le-dedfl 
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as well. The property being Zemindari property, 
tbo plaintiff valued the suit for purposes of juris¬ 
diction at Rs. 10,0)0 but paid Court-feo on ten times 
the Government revenue under section 7 (v) (a) of 
the Court Fees Act which worked out only at Rs. 7*. 
The lower p ourt g ivo a decree for possession merely 
and the defendant appealed, also paying Hs 7a as 
Court-fee. On a stamp reference that the suit as well 
the appeal should have been assessed under section 
7 (iv) (c) of the Court Fees Act on the stated value 
of ; the property : 

Held, ( ) that the essential relief sought being 
recovery of posse.-sion, the suit could have been 
framed for recovery of possession pure and simple : 

that it was against the intontion of the 1 ogis- 
la'ure that in a suitor appeal where the question 
in issue is the possession of laud assessed to 
revenue, the valuation of the property for purposes of 
the Court-fee assessment should be otherwise than 
under section 7 (v) of the Court Fees Act; 

(H) that, however, the plaint > s worded fell within 
the purview of section 7 (iv) (c) and the plaiutiff 
m\i 9 t pay Court-fee accordingly unless he was per. 
roitted to amend either (a) the plaint itself or (bj 
the statement of “ihe amount at which the relief 
sought is valued” in the said plaintiff at the hearing 
of the appeal: 

(4) that the position of the appellant was different 
who was entitled to appoal against the decree ns it 
stood and to value his appeal for purposes of Court-fee 
under section 7 (vl (a) of the Court Fees Act. A 
Rup Narain v. I ishwa Nath Singh, 20 A. L J. rf7; 

4 t. P. L. R. 'A.) 192; 14 A. t>'9 { 1922) A f. R. (A > 

858 265 

._. S. 7 (v), Schs. I and U- Decree 

directing pigment of certain amount as condition 
precedent to getting possession — Appeal against the 
eonditional order—Court-jce payable. 

Where, in a suit for posses ion, tin* Co «rt decrees 
possession on condition <f tho plaintiff paying a 
specified amount to the defendant, and the jliintitt 
appeals, the memorandum of appeal is drug-able 
with Court-feis calculated ad valorem on the am mnt* 
from which heseeksto escape liability. 

The value of an appeal is not in all ois< > tho 
value of the suit as originally tiled, but the value of 
the relief granted by the decree which a p-nly 
wishes to get rid of. (VI Poukoih Arm. /•* >‘e, i-l >- 
W 624 4i M. L. J.5 7; f'D to. N. s •); 20 M 
L. T. 88; 45 M. 216; 0922) A I. R. (M » 21! 444 

._S. 7 (V) (C) —“Garden," what is—Garden 

. assessed to revenue uilh house, suit m respect oj — 
Conrt-Jce 

' Where a sale-dee 1 describes tlm thing sold as a 
garden together with a h >uso and out-house3 and 
trees of all kinds, tho property sold is a garden 
within the moaning of section 7 ( v) (v) of tho Court 
Fees Act and even though the same bo assessed to 
land revenue a suit, in respect of it, must, for tho 
purposes of tho Court Fees Act, be assessed at its 
market value and not on ton times the amount of 
tho revenue. L Beiiaiu I al v. Nano Lai.. 2 L. L-J. 

862 , 34a 
- s. I 7, applicability of . See \ alp action 
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Court Fees Act— concid. 

-Sch. 11, Art. 6— Security bond by 

claimant in claim case—Stamp duty payable . 

A security-bond given by a claimant in a claim, 
case agreeing to be liable for a certain sum of 
money in case he foiled to produce the property 
attached, should bear a Court-fee stamp of eight 
annas under Art. 6 , Sch II, of tho ( ourt Fees^Act 
C SaBBO MUSSALMAKI V, Si FAR M ANDAL 7 30 

Court of Wards Act (IV cf 1912), 

sr. 45 — Ward of Court, death of—Property 
retained under superintendence by Court of Wards — 
Successor of ward, whether disqualified from incur - 
ring liubdiiy. 

Vt here a Court of Wards takes under its supe:in- 
tendence the property of a disqualified proprietor, 
and on the death of that person retains superintend- 
enco o\er the properly under section 45 of the 
Court of Wards Act, the successor to the property of 
the deceased does not thereby become a Ward of 
Courts, and is not disqualified from incurring any 
liability which might affect the property after the 
debts and liabilities of tho deceased have been dis¬ 
charged A Daleep Singh v, Kiiurshed Hussain, 
20 A L. J. 7 6; 11922) A. 1. R. (A ) 459; 4 U. P. L. R. 

(A.I216 747 

Criminal Procedure Code (Act V of 
1898), SS. 4 (h) 199- Penal Code (Act 
XLV o) lhtoj, s. 49 Enticing married woman, 
charge oj—Complaint to Police, if sufficient. 

A “complaint” within the meaning of s 4 (h) 
of tho Criminal Procedure Code can only be mado 
to a Magistrate Therefore a complaint to the 
Police of an offence under section 498, Indian Penal 
Code, is not sufficient for the purposes of section <5 9 
of the Criminal Procedure Code. IY1 Arumuga 
Muoat.iar, v. Fmperor, '6 L.W. 494 : 31 M. L. T. 25»; 
4 T M. L. J. 554; (1922; M. W. N.80I;2«Cr L. J. 592 

624 

_- SS. 54, 59, 60, 177. 491-JfaWiaI 

haw Oitlinance (ll oj 1-421 J, els <•, 1(3 Offence 
committed in Martial haw area— Arrest uj offender 
outside area, legality of—Summary Magistrate, 
remand by, of offender arrested outside Martial Law 
area, legality of— Habeas corpus, wrif oj- Juris- 
diction «</ High Court 

It is not illegal for a Nummary Magistrate .appoint¬ 
ed under Martial Law Ordinance II uf iw2i to 
remand a person arrested by the 1 olicc outside tho 
Martial Law area but charged with the commission 
of cognizable offences within tho said area Nor is 
the am st by the Police outside the area illegal, us 
the Police onlv purport to exercise powers vested 
in them under the ' riininai "roceduie Code. 

The provisions of the Code of Criminal Procedure 
are not abrogated or suspended by the introduction 
of Martial law The C ourls c instituted under the 
Ordinance will follow, as far us possible, tho pro¬ 
cedure laid down in the Code 

Per Spencer, ./ —'I he ordinary rule as to jurisdiction 
is that u is the urea within which the offence i.“, 
committed arid n >t the place v. heie Uiu c(Tender, 
, u ,,y he found that determines the Court which has 

jurisdiction to try the off. no**. 

' hot lev the jurisdiction of tie* High 

Court to issue writ.- of Lotcos corpus is not t. .v.hided 
by ijan-n iO of rVsiitial La,w J! */ 
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Per Kumirasaioaini Sastri, J.—Clauso 16 of the 
Martial Law Ordinance does not refer to the general 
. jurisdiction of the High Court to issue writs of 
habeas corpus The section does not apply where 
the acts of the Martial Law Magistrates are wholly 
without jurisdiction. 

A Magistrate appointed under clause 6 of the 
Ordinance cannot try offences committed outside 
the Martial 1 aw area or hold Court outside. Hut 
where he has powers as a Magistrate under the 
Criminal Procedure Code, there is nothing in the 
Ordinance to prevent the exercise of functions 
assigned to such Magistrate outside the area when 
the proceedings have not reached the stage of a 
trial but are only in the course of investigation 
preliminary to the offender being charged before a 
Magistrate. 

When a Magistrate, who is vested with more than 
one power, under one of which only ho has power to 
order a remand, purports to act in the exercise of 
another power which gives him no authority to do 
so, the case is one of irregularity which can be 
curred by the amendment of the order where there 
is no prejudice to the accused. FVI Kochunni 
Elaya Nair, In re, 41 M. L J. 411; UL. W,465; 
(1921) M. W. N. 708; 45 M. 14; 23 Cr. L. .1. 4M; 
(1922) A. I. R. (M.) 215 26 

-S. 103. See Public Gambling Act, 

1867, ss. 3, 4, 5 845 

•— SS. 107* 145 —Dispute about land — 

Complainant out oj possession—Proceedings justified 
under 6 145— Opposite party, whether may be bound 
over under e. 107. 

A dispute about land which would justify proceed 
ings under section 145 of the Code of Criminal 
J roceduro does not bar proceedings under section 
107 of that Code. Hut if the complainant is out of 
possession of the land in dispute, and thero is no 
danger of a breach of the peace unless he resumes 
possession, he should bo referred to his remedies 
under section 145 of the Code of Criminal Procedure 
or in the Civil Courts, and tho faces that his attempt, 
ing to resume possession may cause a breach of 
tho peace and that his dispossession was illegal aro 
not sullicient grounds for binding over tho opposite 
party to keep the peace. 1M Diicma v, Emperor, 23 
Cr. L. J. 567 407 

-SS, 107 » 5 1 4— Proceedings under s. 514 

tntfiaferi within period oj bond—Expiry of period 
under bond no bar to prosecution. 

Whoro proceedings under section 511 of the 
Criminal Procedure Codo aro initiated within the 
period prescribed in a bond furnished undor section 
jo7 of tho Code, tho expiry of the period before the 
completion of too case is no legal bar to its pro¬ 
secution under soctiou 614 of tho Code. A Uma 
Dutt Misir v. Empkrur, 20 A. L. J. 0)3; 41 A. 657: 
23 Cr. L. J. 623; ( j922j A I. K (A ) 503 8 47 

-S. I 10 —Sureties—General repute, hearsay 

evidence of, inadmissible. 

A Court is not justified in refusing as “unfit” 
persons who aro effered as sureties under section HO 
of the Criminal Procedure Code, on more hearsay 
evidence of general repute, especially where the 
sureties offered are men of means and have sufficient 
influence to exercise control over the persous 
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requited to furnish security. O Sheopal v. Emperor,; 
9 O. L. J, 353; 4 U. P. L. It. (J. 0.) 92; i 3 Cr L. J. 
639; (192 ) A. I. R (f.O) 227 959 

- SS. 133, 137,537 —Conditional order 

under b 133 —Enquiry referred to another Magistrate 
—Final order passed by Fitst Magistrate—Illegality 
—Consent of parties, effect of. 

It is open to a M agistrate making an order under 
section 133, Criminal Procedure Code, to direct the 
party to appear before himself or before some other 
Magistrate of the First or Second Class at a certain 
time and place to be fixed by the Court. If, how¬ 
ever, he orders the party to appear before himself, 
he cannot refer the matter for enquiry to some other 
Magistrate and then pass the final order on the report 
submitted by that Magistrate It is incumbent upon 
him, under section 137 of the Code, to himself take 
evidence as in a summons case. 

The failure to act according to the manner above- 
mentioned vitiates the final order and even the 
consent of the parties cannot cure the illegality, 
Per Shah, J, —The record of evidence by one Magis¬ 
trate and decision thereon by another is opposed to 
the scheme and provisions of the Criminal Procedure. 
Code hearing on the point. B In re Kariyappa 
Njngappa, 24 Bom. L. R. 807; 23 Cr. L. J.587? (U2S) 
A. I. R. (B) 384 619 

-— S. J44, scope of—Order under section, 

when may be rescinded - High Court, power of, to 
interfere— 1 Made under this section”, meaning of— 
“Alter or rescind ” meaning of—Possession, dispute 
as to, remedy, proper—Proceeding under s. 141— 
Magistrate, power of, to convert, into inquiry under 
s. 145 —High Court, when to be resorted to. 

Clauso (4) of section 144 of the Criminal Proce¬ 
dure Codo is not confined to cases where there has 
been a change of circumstances since the original 
order was made, and, although a Magistrate ought 
not to interfere with an order onco made under the 
section unless very good reasons are disclosed for 
doing so, ho may rescind such an order, if he ifl 
satisfied that it ought never to have been made. 

Per Mullick, J.— 'I he expression “made nnder this 
section” in clauso (1) of section 144 of the Criminal 
Procedure Code, means, "legally made or purporting 
to be made” under this section. 

Section 14t of the Criminal Procedure Code is of 
general aplication and contains nothing which 
ousts the Magistrate’s jurisdiction in case 3 of bona 
fide dispute as to possession of land. But where 
section 07 or section 145 will meet the require¬ 
ments of the case, section 144 is not an appropriate 
remedy, and ought not to be used as a substitute for 
those sections 

The words “alter or rescind” in clause {*) of section 
144, Criminal Procedure Code, clearly empower a 
District Magistrate to modify or oancel an order 
under that section upon any ground whatsoever. • 

Per Jwala Prasad, J ,—When one party is dearly 
in the wrong and threatens to usurp the rights of 
another who is in actual possession of the land in 
dispute, the proper remedy is an order under seotion 
144 or section 107 of tho Criuriaal Procedure Code. 

Whoro in a proceeding under seotion 14», Crimi¬ 
nal Procedure Code, a Magistrate comes to the 
conclusion that there is a bona fi le dispute as to 
tho possession of the parties, then he ia boun4 
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to start an enquiry under section 145 either in 
continuation of his order under section 144 or in 
supersession thereof, for section 145 is the only 
ection under which an enquiry in the ca'-e of a 
8 Panger of a breach of the peace concerning a 
dispute as to land can be mac’e. 

The words “rescind or alter” in clause (4) of section 
144 are wide enough to vest the Magistrates men¬ 
tioned in that clause with unlimited power to deal 
with an order passed under clause 1 of the section 
on the question of jurisdiction as well as upon the 
merits. 

Ordinarily, a party should exhaust all remedies in the 
Courts below before he comes to the High Court. This 
is a very desirable practice, but there is, however, no 
absolute bar in law to the party coming direct to the 
High Court under section >07 of the Government of 
India Act. Pat Shebalak Singh v. Ka.makuddin 
Mandal, 3 P. L. T. 573; (1924) Pat. 241; 4U.P.h. 
B. (Pat.) 67; 23 Cb. L. J. 54P; (1922, A. I. K. (Pat.) 

435 *49 

- SS. 144, 145 — Proceedings under s. I-'4 

—District Magistrate, jurisdiction of, to direct sub - 
stitutionof proceedings under s 14:>— Procedure. 

A District Magistrate setting aside an order by 
a Subordinate Magistrate under section I u of the 
Criminal Procedure Code, has no juiisdiction to 
direct him to substitute therefor a proceeding under 
section 145 nf the Code As the Superior Court, 
the District Mftgistiate can only recommend to the 
Magistrate concerned to draw up a proceeding 
under section 14?, if he is satiulied that the dispute 
is likely to cause a breach of the peace, and it is 
open to the Magistrate to look into the circum¬ 
stances and to find out whether, in the circum- 
stances of the case, a proceeding under section 45 
of the Code should or should not be instituted Pat 
Tiloki Rai v. Emperor, 2 P. L. 1. 39-; 23 ; it . .1 

498 ’ ^ 

dispute rt Idling to clmm t<> icciyh 

qroin and realise vxighmn.t dues, whether coicred by 
A claim to weigh grain in a market aud realise 
the weighment dues is not covered by section I4‘. tf 
Ho Criminal Procedure Cede. A jMaqhul Ahmad v. 
t» f dvror. 20 A. r. 3. 0..4; ^1922) A. J. R, (A.; 

826 

s. 145, I’ccecdi ngs under—Attachment of 
property by Deputy Magistrate — District Magistrate, 
jurisdiction of, interfere—Pi ocedure. 

order pns.-:ed by a Deputy Magistrate in a 
proceeding under section 145 of the Criminal 1’roco- 
dure Code cnr.r 4 !..• upset by the District Magistrate; 
the remedy ist« r ove the High Court in revision, or 
to g° t0 tho Court for a Vision of the claims 
the parties. Pat Kamkumar Lal u. Tiiakur 
OJHA, 4U. !• R- iPat,> 119.2) Pat. 22i : 3 P. 

t T. 648 23 Cit. L. J. 562; (1922) A. I. R. (p AT .l 5'4 

402 

— — -I ^5» I 48 - Coats in proceedings 

under s : *5— Jurisdiction . 

In awarding costs in proceedings under section 
)4?t Criminal Procedure Code, a Magistrate is 
restrict • to the amount awarded as Pleader’s fees 
(if any!--nd costs for witnesses; any order about 
costs parsed arbitrarily is without jurisdiction and 
must bo set aside. Pat Hika Mahton v. Hajkumar 
M fKT 3 P. L. T. 4S4; 2J Or. L J. 5- 8 44 
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Emprbob 
23 Cb b. J- 6J 2 


-- S- II 0 —Security for good behaviour — 

Powers i vhen to be used. 

The powers conferred by section 110, Criminal 
Procedure Code^ought to be exercised very sparingly 
and in those cisesonly where the evidence is very 
clear and precise Evidence of general repute, or 
that the person proceeded against has a bad charac¬ 
ter, without any specitic instances, is not sufficient 
to justify an order against him under section UO 
nor would the fact that on three occasions - the last 
one being sixteen years ago—he has been required 
to furnish security. L Jauat Singh v. Emperor, 2 
L. L. J. 2 <7: 2 s ( n. L. J. , £ ,o? q 

— ‘ SS. 164, 36%—Incomplete clialan 
Statement of accused, record of, by Magistrate — 
Section applicable — Confession—Informal procedure, 
effect of—Dead body, pointing out of. 

If an incomplete clialan is sent up and the ovi- 
dence available is recorded by a Magistrate, the 
statement made by the accused is not a statement 
made under section 164 of the ( ode of Criminal 
Procedure but a statement recorded under section 
3o4 of tho Code 

Where proceeding? as to the recording of a con¬ 
fession are not in conflict with any section of the 
Criminal Procedure Code, the confession of the 
accused person should not be rejected simply on the 
ground of informality of procedure 

lhe mere pointing out of the dead body by the 
accused would not by itself be sufficient evidence for 
sustaining a conviction for murder, but it would be 
otherwise where the accused fails to explain how ho 
came by his knowledge of the place where the body 
,a y L biiAi Kuan v. Emperor, t L, E. J. 2 in 
( 922 » A. I. R (L.) 1S9; • 3 Cr. L. J. 617 841 

S. 179, S:e Ixcomj Tax Act, 19 p, 

S 4 J 

~~ *^5 —Sanction to prosecute—Application 

by person not party to suit. 

No Court should entertain an application for 
sanction to prosecute made under section 195 of the 
bode of Criminal Procedure by a person, not a 
pu .ucsenant, who was not a party to the suit out 
of which the proceedings have arisen. L J’ruiu 

io, L 1' a r K T'?, , -\ UH ’ 4 L - L ' J ^ Cu. L. J. 5 it ; 

(192,) A. I. It ( Ij ) ^ 

‘ SS * * ^5, 407 (2) - 6 ’ motion to prosecute, 
refusal oj Magistrate specially empowered to hear 
appeals, ij can grant sanction 

A MaKj.tr.ilo of the Jfirst < lass upon whom special 

powers of appeal lmve live., conferred by .lie pro. 

visions of section <07 U ) of the Code of C rimina 

lroeedure .s not a Court to which an appeu 

ord.oar.ly l.cs under section 19, 7. of the Code 

from the o.dcrs ol a Magistrate exercising Second 
Class power?. ° 

Aecmdingdv, where function to prosecute under 
section 19o u the Code is refused by a Magistrate 
ot the second Class it is not open to a Magistrate 
specially empowered under section 407 ( 2 , of the 
,ode to hear appeals to grant the sanction onapmmi 
L JnvANi e. Empekor, 2 L. L. J. 660;23 Cu. L ‘b 572 

— -SS. 195, 47Q — Orounds ,/ J,!, 2 

Duty oj Coin t. J 

1 f a ourfc believes that a false charge has been made 
“ pr0Cecdlt '= 8 bsfur “ “ and there ... a fair possibility 
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that enquiry will lead to the discovery of evidence 
sufficient to make a conviction highly probable those 
are grounds for an enquiry of which section 479 of 
the Criminal Procedure Code speaks, and tho Court 
fails in its duty if it does not hold an enquiry of its 
own motion under that section and leaves it to be 
taken by a party under section 195 of the Criminal 
Procedure Code. N Tclsirim u. Tilokciund, 

V CR —ss. J »95, 476 —Jurisdiction of Court to 

investigate offence committed before it, ojler transfer 
of case—Rivision—High Court, du'y of. 

]f a Court is of opinion that there is ground for 

enquiry into any offenco referred to in section Uo 
of the Criminal Procedure Code committed before 
it in the course of a judicial proceeding, it can 
proceed under section 479 of the Code even though 
the case has parsed out of its hands and been decided 
by another Court which has amved at a d.ffcte.t 

conclusion on the merits . 

In such a case, howeve-, when the matter is 

brought to the notice of tho High Court in revision 

it is its duty to satisfy itself that there has been no 

unreasonable delay, that the order passed under 

section 479 is not vexatious and that the charges 

are not of a ilimsy character. A Sunday Lal u. 

Emperor, 20 A L. J. 666; (1922 

41 A 942; 23 Cr L J. 603 

S. 195 ( 1 ) (a )—Public servant, order of, 

disobeyed—Public servant also Court-Sanction to 
prosecute—Subordination far purposes of sanction 
Under clause (a), subsection it , of section-®., 
jf a public servant making the order is a Court, in 
respect of that order, tho Court to which that Court 
would bo subordinate would be the Court to which 
appeals would ordinarily lie B Badiuddin bAtui ^ 
‘ /„ re 24 Pom L. It. 8t0; ‘.3 f R L. J. 6/9 H-IO 

111— SS. 1 95 (6), 439-Mny unction given 
nr refused” meaning of -Order of Session* Judge 
passed on application against order cf Subordinate 
Cwrt-WghCourt’* fower of ,nter)crence--lnve,er. 
„leenmil’j M<"Cn T arties-Sanction, whether should 

The'Ivords “any sanction given or refused" under 
section 195 .«) of the Criminal Procedure Code are 
nnnli cable only to a sanction fiivMi or refus ’d upon 
an original application, and sub-section Ibt does not 
provide for Interference by a third Court. onto, 
cmently tho High Court has no power to mteifero 
under tl.ut soction with an ordor granting or refusing 
function passed by a Sessions Judge on anapp mutton 
uKuinst the order of a Subordinate Coui t. 

Hi oh Court has however, power to mterfoio 

with such an order of the Sessions Judge in the 
exercise of its revisions! jiirbiliction under soction 419 
of ihc Criminal Procedure Code. 

Where there is inveterate enmity between pa. t a, 
it i,neither desirable norm the interests of nslig 

that sanction to prosecute should be g.i J ^ O 

„l original J*"-’ 

t v «.l \ f :"Z exercise 

A Judge «»f ft igi . ia a Court subject 
of Original < ml . un? diction 18 . c 

to the Apellate Jurisdiction of that U.gu <.ou*i, 
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• - * ... • • *. • • • f 

bo where a Judge in the exercise of ssuch juris¬ 
diction grants, or refuses to grant, sanction to 
prosecute, an appeal lies by virtue of clause 7) 
of section 19i of the Criminal Procedure Code, to 
tne same High Court, on the Appellate Side 

Ter Shah, C J. Quiere: -Whether an order re¬ 
fusing to grant sanction to prosecute under section 
19-5, Criminal Procedure Cede, is a judgment 
within the meaning of clause 15 of the Bombay 
High Court Letters Patent B Abdul L'atif v Tar 
M AuoMF.i), 2 4 Post. It R 817; v3 Cr. L J. 497 33 

-S. \9?-Penal Code (Act XLV of lf6;)< 

6. 498— Enticing away married woman—Husband 
minor - Complaint by father-in-law. 

Except where the husband of a woman is absent 
and j-he is left in the care of her father-in-law, the 
latter cannot lodge a complaint under section 4' 8 
of the Penal Cone in respect of enticing the woman 
away, even though the husband may be a minor. 

There is nothing to prevent a minor husband froin 
lod^in" a complaint under section ‘9 ; of the Penal 
Code. L Walia v. Emperor, (19:2 A. 1. B.'lt 
16?; 23 Cr. L. J. 6*3 0.3 • 

- s. 209 —Case triable by Sessions Court — 

Inquiry—Committing Magistrate, poicer oj, to dis¬ 
charge. . . 

Where in tlic course of an inquiry held by a 
Magistrate into a case triable by the Court of 
Session he finds that the evidence tendered by the 
prosecution is totally unworthy of credit, it is his 
duty, under section 299 of the ( riminal Procedure 
Code, to discharge the accused, L Aumad v. 
Emperor, 23Cr L, J.601: * U, P. L.B.(UI JOS 825 
— s. 250 (Pro V.)— Compensation (0 

accused—Duty of Jfoptsfrafe to hear complainant— 
Absence of complainant on days of hearing—Effect. 
A Magistrate is bound to hear the complainant 
before making any order against him under proviso 
to section • 50 of the Criminal Procedure Code. 

No inference can be drawn against the com- 
plain ant from the mere fact that he has been absent- 
ing himself on the appointed days of henriDg. B 
M ah a dev Ramkrishna Karkark, In re, 24 Pom UR. 

f0-V V3 Cr. b J. 674; 1 1624) A. l. R I B.t 4<9 414 

_|_ S # 288 — Statement made before Committing 

Magistrate-Transfer to Sessions record . # ' 

The Sessions Court has absolute discretion to 
allow tho statement of a witness made before tho 
Committing Magistrate to be transferred to its 
own record under action v68 of the Criminal Pro- 

cedure Crdo, but it should not allow the statement 
t.u bo road out to tho witness before the defence has 
had an opportunity of cross-examining him. L 
Narain Das i? Emperor, 4 L L J. 91; 3 L. 144; .9 
1 > w. U. 1922 CR; 23 Cr L. J. oil; (1922 A. 1 R- 

(L ) l 113 

_-S?. 266, 367, 435, 439, 537- 

Judgment —Order directing release of accused—Full 
judgment , delivery of, later - Irtegularity 
Where a Sessions . udge agreeing with the asses* 
sons simply makes an endorsement that the accused 
is acquitted and directs that ho bo set at liberty and 
writes tho full text of his judgment assigning reasons 
for his order a few days later, he commits an 
irregularity under section 537 of tho Code of Crimi¬ 
nal Procedme, but such irregularity does not vitiatQ 
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the proceedings. M Saxkarai.ixga Kudaliar u. 
h ARAYA K A Mudaliar. 16 L. W.4I8| 43 M. L. J 33 >J 
(W2 M. W. N. 57H;r>l M. L. T. 31'* 23 f u L. J. f-8* ; 
litf&l A. I. R. (M.. 10 i 615 

• ■ S. 370(1 ) —Judgment not stating reasons 
lor finding. 

A Criraiual Court should, in its judgment, state 
reasons for its finding as required by section 370 ( ), 
Criminal Procedure Code id Varadarajulu Pilla, 
in re. 16 L. W. 886; 31 M. L. T. 4.0, 23 L R L. .1.t 02 

826 

■ ■ ■ S. 42 I —Appeal through Jail Authorities 

summarily rejected— App al subsequently through 
Counsel, whether entertainable 
An order dismissing an appeal uudor section 121 
of the Criminal Piocedure * ode is a final order, 
therefore, where a petition of appeal by a prisoner 
in Jail is received through the Supciintendent of the 
Jail and is summarily lejected, ho is not entitled to 
be heard upon a petition ot' appeal presented subse¬ 
quently ou his behalf by t ouusel. A KtilALi v. 
Emperor, i.0 A. L J. 7 ’9; 23 Cr L J. CU5; 4 U. P L. 
H. lA.> 163; il922)A I. R. A.-4'O 41 

-s. 435 —District Magistrate as Court of 

Appeal, whether inferior to Sessions Judge 
A Uistriot [Magistrate sitting as a Court of Appeal 
is an inferior Criminal Court to the Sessions fourt 
for tho purposes of section t 5 of the Criminal Pro¬ 
cedure Code i_ Kai.m; v Emperor, 3 L 2 :; (<922i 
A. I It. iL ) 85: 23 CR L J 6 7 609 

-s. 437- Ontcr of discharge —Further 

inquiry, diicction of, when justified—Improper direc¬ 
ti m - Hi vision 

The essential matter for consideration in setting 
aside an order of discharge and directing a further 
inquiry under section 43', Criminal Procedure Code, 
is the prospect of any public advantage from the case 
being re opened \\ here there 19 no such prospect, by 
reason of the comparatively insignificant character 
of the offence, of the considerable time which has 
elapsed since it3 commission ani of the evidence 
bei ig of no special strength, an order directing 
further inquiry would bo without jurisdiction ani 
liable to beset aside by the High 1 ourt in re vision. 
IYI Kkisii sa Pillai. In re, lb L. W. 5:5; 43 Al. L J. 
65'I 81 Ai. Ij. T. 4'H; 2 * (. K. L J. t)CU 824 

--S. 476 — Sanction to prosecute—Perjury 

—Forgery -Duty of Court—Sanction to private 
persons. 

It is the duty of every Court to take action of its 
own motion in every apparent c ue of forgery or 
perjury which is omnwtei b’foro it, o- is brought 
to its notice, and to institute proceedings in all 
s ich cases if there is a reasonable probability of the 
prosecution resulting in a conviction 

If a Court holds that a ciso is a p*oper one f >r 
prosecution but that a sanction to prosecute should 
not be granted to a private person, it is its duty to 
Like action under sejtiou s<6 of the Criminal Pro¬ 
cedure 1 ode. 

If a sauction has been granted to a private person 
it is too late to substitute nllioial agency f »r Him 
prosecution by moans of a complaint under section 
•*76 of the Act. N Oa'c, \ Pkvsao v. 3hy\mlal, 73 

Cr L. J. 500 45 

-s. 522 -C riminai force essential to confer 

jurisdiction -Appellate Court , finding uj, that force 


not used—Possession, order Jor, reversal of. 

The use cf criminal force is an essential in¬ 
gredient to give Criminal Courts jurisdiction to 
act under section 622 of tho Criminal Procedure 
Code. Where, therefore, an Appellate Court reverses 
a conviction on the ground that no force was used, 
it ought also to reverse tho order awarding posses, 
sion, and to restore the parties to their original 
positions IYI Kajathammal v. Rajamanikkam 
Pilay, 15 L. W 533; .1922; M. •*’. N. 356 31 M. L. T. 
20;2<(*R L. J. 502; (1922) A. I. R. M.’ 188 33 

— Si 53/. See Civil Proceduse Code, 
O XViir, rr % C» vg 

Criminal proceeding’s, stay of-Civil 7uit 

—Subject.matteroj both identical—Cheating -Charge 
contents of. 

Where the subject-matter in both a criminal pro- 
ceeding and a civil suit is identical, ami the main 
questions for decision are tho same, the criminal 
proceedings should be stayed, pending the decision 
cf the civil suit, if the same was brought without 
undue delay. 

Obiter.. In framing a charge for cheating, the 
manner in which the alleged cheating was committed 
should be set cut. L Janki Das u Emperor, 23 Cr. 

L. J. 69'; 33 P. L. R. 1922; 4 L L. J. 409; ;ly2i') A. I. 
R. •1) 124 8 I9 

Criminal revision. See r RACTICE 32 

CrOSS-O to j e C110 M S — Pel it ion at a ting reasons 
for suppottiny decree—Courl.fees, payment of. 
jff, for the purpose of supporting the decree of the 
Trial Court dismissing tho plaintiff’s claim the 
defendant files a petition in the Appellate Court 
stating the reasons on which ho supported the 
decree, that would not amount, to cross-objections 
for which an ad valorem Court-fee would be pnyablo. 
A RAM J'KASAI) KaLWAK V. AJXXASlt, 44 A “>77. 
(1922* A. I. R. • A.) 2-0 35 f 

CUStOm— Exclusion of daughters, whether amounts 
to their erclusion from mother'., or maternal grand- 

mothePs property-strict proof of custom necessary. 

I ho existence of a custom of tho exclusion of 
daughters and their issue from inheriting their father's 
or maternal grandfather s property, ns tho case may 
bo, does not lend to a necessary inference of the 
exclusion of the same from their mother’s or maternal 
grandmother’s property, without strict proof of .such 
a custom O Bun Bahadur Sixcu Mathura 

ITim?: 14 u V LR - ''<>■> « 

—— Succession -Fee'usfon of half blond- 

Jnrijiih‘13 oi Shad,a, Tihsil and District Mianwali 
Aiii'jiig Janjulias of Shadi i. Tahsil and District 
M cm wall, the whole bl ,od excludes the half bl .od in 
cases of collateral succession L Knuov Yi,» „ 
Amir, tl92l»A I It i, j iny 681 

—-- S*axt*ion-J„i„ of Dul k l 

u„u.,h’er.,.,.law, whctUe,-succeeds along xn ,h son 
A'";"! -f ‘h® ladhiana District the widow’,,' 
a pro leee.ned w» sncvoU to property of her 
father.,,.-low alon- w.th the Utter's surVmno 
L Jac» i» Sixch u £*ANTI, 4 fj |.h| -7 i i 

— - S ton Af on-propriety § 

Ry.e' lin.ry vilU-c e iston. u near collateral U 
entitle.) to .et i.n po,i»s,i„„ 0 f the |„„ m „f a 

decras:tl h .,a:a in the Ullage « in preference to 
a p.-oprictor. ' w 
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A collateral in the third degree is‘a near collateral’ 
within the meaning of this rule. 

Where the custom of a particular village is uncer¬ 
tain, the rule of general custom should be applied. 
L Harjas v. IIarkr, 4‘j P. L. R. 1922; 1922^ A. I K. 
(L.)3((j 8S5 

- Succession -Non-proprietor—Grandson of 

fird cousin , 

As a general rule, a grandson of a first cousin has 
no right to succeed to the rights of a non.proprietor 
in a village, L Suer Dil v Ghulab 767 

-Succession— lie-marriage of widow - Issue, 

whether legitimate— Maujh Kajputs of Jayraon 
lahsil , Ludhiana District. 

Although among certain sections of Manjh Rajputs 
of the t'agraon Tahsii, in the Ludhiana District, 
the re-marriage of widows is not recognised, yet 
where such a rc-marriagc takes place the issue 
of tho maninge are legitimate and have an 
equal right of succession to the property of their 
father, along with the issue of any other nmniage. 
L Madi.a Bakiish Khan u Fateii Jang, .1922 a i. 
II. CL.) 358 857 

- Succession—Right of predeceas'd appointed 

hairs son. 

In the absence of a special custom to tlie contrary, 
the son of an appointed heir who predeceased tho 
appointer is not entitled to succeed to tho property 
of the latter. L Mela Singh v. Ufrdas, 3 L 362 

£5ii 

— —— S n cress k n — $e If-acqu i red proper t >.— Son l css 
proprietor — Daughter, nhether excluded by collator, 
als- Gill Jat. of Amritsar District — Property origin¬ 
ally ancestral, purchase of, by collateral 
\Vhere property, rriginally ancestral, is acquired 
by a collateral other than by descent or through 
relationship to a common ancestor, it loses its 
ancestral character in the hands of tho collateral, 
Among Gill .hits of tho Amritsar District daughters 
are not excluded by collaterals from succeeding to 
the self-acquiied property ol a sonless proprietor. 

Ordinarily, daughters exclude collaterals in succes¬ 
sion to self-acquired propci ty, the onus of pioving 
a custom opposed to the general custom is, therefore, 
on tho collaterals. L GuitblT &1NGH v. Isiiak Kaur, 
3 L. 267; (192*) A I. K. (L) : 92 55 k 

- Ifidoic, act of, prejudicing estate — Crea¬ 
tion of occupancy rights—lleversi.-ner, position of. 

An act of a widow prejudicing tho estate of her 
deceased husband is not binding on tho reversioners 
except for the life of the widow, and the reversioners 
are not bound to contest the widen'a act during her 
lifetime. 

'lhe creation of occupancy rights by a widow, 
being a transfer of valuable rights, can bo challenged 
by the reversioner. L Kami Singh v. Diiax Rack, 

2 L. L. J. fi'iB 299 

- h'bioic— Partition. 

A widow governed by agricultural custom and 
having only a life-estate in the land left by her hus¬ 
band is entitled to claim partition in cases in which 
she cannot secure the full enjoyment of benights 
other wise. L Siiahi r, •'koxi, 3 L. 236; (!k>^2j a I. 

R. tL.1 3(32 553 

Cutch I M e 1« on S - Succession—Hindu Law , 
applicability of - Ancestral property, son, whether 
tides vested interest in. 


The application of the rules of Hindu Law by 
custom to Cutchi Mernons is limited to rules of 
inheritance and succession, and does not extend to 
the rules relating to the joint property as applicable 
to Hindus. 

A son of a Cutchi Mem on has no vested interest 
by birth in the ancestral property of his father, 
and dealings with the property belonging to Cutohi 
Mernons are conducted on this basis. B Haji 
Oosman IIaji Ismail v. Uaroon Salleii Mahomed, 
24 Bom. L It. 978 862 

Decree, fictitious, if requires to be set aside, 

A decree which is fictitious does nob require to be 
sot aside. C Sashi Komar Sokkhel v. Chandra 
Kumar Samaddar, 35 C L, J. 318 322 

---- mortgage, for foreclosure of village —Khud* 

kasht fields specified — Decree-holder , whether can 
claim field not specified 

If a mortgage.decree foreclosing a village specifies 
particular khudkasht fields by their number and 
does not refer in a general way to lands held in 
khu lk isht right it is not open to the decree-holder 
to claim a particular field nob specified in the decree. 
N H ziiulvl v . Hazarimal 476 

Deed, alteration of—Explanatory alteration im¬ 
material—Deed not vitiated. 

A deed is vitiated and deprived of all its effect by 
tho making in it of a material alteration without 
the knowledge of the party affected by it. But the 
al>oration must be material, the mere addition to 
a do id of words explaining it, would not vitiate it. 
N Ganga Prasad v. Motiram, (1922,) A, I, R. (N.J 
191 268 

Definitions 

Against a Carrier for losing or 

Injuring goods. See Limitation Act, 
d 0-*, Sen. I, Arts. <0, 31 981 

Agent duly authorised. See Limi¬ 
tation Act, D.08, s. 20 ’ IQO 

Alter or rescind. See Criminal Pro- 
cedure Code, 189H, s. 14»,'scope ok 149 - 

Any sanction given or refus¬ 

ed. See Criminal Procedure Code, ss. 195 

H , 439 4 1 4 

Appeal. See Limitation Act, 190*, Sen. I, 
ART. IM2 -2» 728 

Confirmation of possession. 

fee Court Fees Act, 1870, ss. 6, 7 (w) (c) 

316 


Co-sharer. See U- P. Land Revenue 

Act. do), s 107 { 989 

Creditor. See Provincial Insolvency Act 

./ 460 

Engagements. See Abwab 161 

Execution of Law. See Police Act, 1861, 

J-S. NO, 3?A, 3?, SCOPE OF 945 

Carden. See Court Fees Act, 1870, s- 7 

(v) (c) 345 


See 


Madras Estates land 

907 

See Penal Code, es. 861 


Holding. 

Act, 3 13 

Include. 

Exp. 3G0 620 

Law. See Police Act, I£6I, ss. 80, 8#A 
st: A, scope of 945 

Made under this section. Bee 

criminal Procedure Code, 1898, ss, 144, scofb 

ok 149 
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Malik. See Hindu Law 
Marketable Title. See Specific Relief 
Act, Jb77, s. 25 £62 

May apply. See Civil Procedure Code, 
1908, a 50, 0 XXI 667 

Moveable. See Limitation Act, 190?, Sch I, 
Arts, 89,115, IIM«2 £62 

Opium See Opium Act, 1878, ss. 3, 3 612 

OraSa. See Huddhist Law-Burmese 49 
Ordinary Law. See Oudh Estates Act, 
1869, ss 22 1 1' , 23 1 OOO 

Person against whom. See Civil 
Procedure ( ode, 1-0^, 0 XXI, r i03 271 

Physical possession. See Punjab Pre¬ 
emption Act, iim, s. 130 811 

PlciintifT. See Limitation Act, 19"8, 
Sch. I, Art 9 352 

Premises. See Calcutta Pent Act, 1920 

907 

Frice. See Transfer of Property Act, 
1882 s F',54 p 118 637 

Provable debt. See Provincial In- 
solvency Act, 5 *•: 0 340 

Public place. See Public Gambling, 
Act, 1867, s. 13 613 

Rajaswa. See Ce*s Act, 1880, s. 41 

937 

Resistance. See Police Act, ss 30, HOA, 
32, scope OF 945 

Right to sue. See Civil Procedure Code, 
1903, 0 XXII, rr 9, 10 94 l 

Sir* See Will — Intkkpkktation B76 

Sirat* See Will — Interpretation 876 
Sirat Makbuza. See nmll— Inter¬ 
pretation 876 

So far as it relates to the suit. 


Street. Punjab Municipal Act, 191’, 
ss 3 (i» , 172. )93 675 

Successor. See Muhammadan Law— 

Sunni a _ c ‘J» 

Sufficient Cause. See Limitation 2d4 
1 'J08, s 5 8 I 2 

— - -- See Civil Pro- 

CEDURE ChDE, l C 0 J , O. IX, R 13 97 1 

Tenant. See Calcutta Pent Act, 9 
s li 361 

Wrongful gain. See Penal (ode, MJO. 

S3. 21 ■ !0. '4. 40 <, 4U5 I 57 

Wrongful loss. See Fexal Code, 

21 110) 24, 403, 4'J5 157 

Wrongful loss. See Cattle Tresspass 
Act, 1871 47 

Dharmakartha, position of. 

The position of a dharmaknrthn i 4 not that of a 
shebait of a religious institution, or of a mahant o 
a mutt, which functionaries have a much higher 
ri-'ht with larger power of disposal and adminis¬ 
tration and have a personal interest of a beneficial 

character. 

A dharmakartha is literally and no more than the 
manager of a charity and his rights are never in a 
higher legal category than that of a mere trustee. 

C. Srinivasa t hariar r. Evai.aita Muoalp.r, 

31 M L T. 1; 16 L. W. 247; 45 I? 665; 43 M. I* J. 530; 
24 Bom. L, H. 1214* (1922) A. I it. (P. C*25; 3b C. 
L. J. 5M 1 


Divorce Act (IV of 1869) — Divorce, suit 

for—Husband or wife, uncorroborated evidence of, 
if sufficient—Adultery, charge of, against known, 
person—Necessary co-respondent. 

In an action for divorce under the Divorce Act, the 
evidence of the husband or wife alone ought never to 
be accepted without corroboration either by witnes¬ 
ses, or at least by strong surrounding circumstances. 

Where charges of adultery are made against a 
known person, that person must be made a co-re¬ 
spondent unless the Judge otherwise directs HYi 
Pendcrti Joseph v. Pendurti Ramamma, 43 M. L J. 
441? (1922,1 M. \V. N. 637; 16 L. W. 53*9; 31 £J. L. T. 
416 931 

Document, admission of—Appellate Court, duty 
of. 

u hen a document is admitted in evidence at the 
appellate stage and is relied upon by the Appellate 
Court in its judgment, it ought to record an order 
admitting the document in evidence and should also 
record its reasons for admitting it in the appellate 
stage. C Ambica Charan Sen v. Girish Chandra 
Sen 719 

-* Construction—Sale by legal and beneficial 

owner—Suit, for specific performance—Limitation — 
Limitation Act (IX of 1908), Sch /, Art. I !3. 

The suit villages originally belonged to the plaintiff’s 
deceased father. They w 're sold in Court auction 
in 1879 and purchased by the defendant The 
plaintiff alleged that this purchase was made on 
behalf of the plaintiff’s father, that a part of the 
purchase-money was paid out of his funds and the 
balance obtained from one K to whom the suit 
villages were sold by the defendant subject to a 
condition of re-conveyance on payment of a stipulat¬ 
ed sum A suit to compel such re-conveyance 
was instituted and a decree directing the re-con¬ 
veyance obtained in if 84. In 1883 during the 
pendency of the suit an agreement was entered into 
between the plaintiff’s father and the first defendant 
which recited : — 

“Under these circumstances, under the orders 
of M plaintiff’s father) the accounts were looked 
into in respect of items due to S, tirst defendant 1 , 
relating to the said villages, and also relating to th j 
transactions between S and Af. On looking into 
the accounts the amount found due to 6’ was 
Rs. 90,564. • -6 S. consented to receive the same and 


sell the aforesaid villages to J1 ” The agreement 
further stated that on the defendant’s succeeding 
in his suit against K. he should sell the suit 
property to the plaintiff’s lather on payment of the 
sum found due to tho defendant. There was also a 
stipulation in the contract for the payment of 
interest until payment of the sum above mentioned 
and for the plaintiff’s father’s giving a mortgage 
to the defendant to soemo the payment of tliu 
sum. The plaintiff in l'.iOo instituted the pr.-s-nt 
suit f r p session of the villages on paviu-.-ui of 
such sum. if any, a* may be found due : 

Held, that wli ltevcr might have been the n mire ,>f 
the original purchase by the defendant, the contract 
of 188s treated him us the beneficial 
owner and the plaintiff's suit, being one fur t 
specific performance of a contruct, was 1 
Art. 115 of the Indian Limitation Act. 


345 


ial and 

leg il 

one for 

in • 

i'as bore 

d by 

Act. H, 

. C. 

M A \j, llj 

L W 

A. J. U. , 
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Document— concid. Estates Partition Act— concid. 

- > interpretation ol—Will~-Fcuer to sell , and ■which was held by him in severalty at the 

vhether includes power to mortgage. time of the creation of the tenure. 

Whole by a Will power is given'to sell property to The main test of the applicability of section 99 is 
pay oil' debts, that pone.* includes the power to holding the land in severalty under a private 
mortgage, unless there be some reason to be gathered arrangement. This arrangement need not be 60 com- 

from the will itself why it should be excluded. IYI plete or so formally made as to exclude partition on 

Parthasauathi Naidu v Mukuxdammal, 43 M. L. J the application of some of the proprietors under 

551; 10 L W. (57 0, (19*2) 2J. W. N. 7*9; 45 M. 867 section 7 of the Act C Prosanna Kumar Bedanta 

856 Tirtha Biiattacharjya v. Madhu Badya 500 


- proof of, waived- Effect of wavier. 

Formal proof of a document when it is required to 
be pro ted in a certain way may be waived by any 
of the parties whose interests it may affect, but 
such waiver would not affect the legal character of 
the document Pat Baijnath Singh u. Brijraj 
Kukk, (192?) A. T. K. (Pat ; 514 383 

Easement—Rights to go on another's land to 
gather fruit—Right unknown to law. 

The right to go on to a neighbour’s land to 
collect the fruit of a tree which falls therefrom 
from such portion of a tree which belongs to the 
asserter of such right is not an easement within the 
meaning of the Easements Act. Such a right is un- 
known to the law. IYI Sarangapany Iyengar v. 
Sai.agopa Naidu, 16 L. W. 98; (.922) M. W. N. 42> : 
3 M. L. T 78; 43 M. L. J. 152 (192?) A. I. It. (M ) 
393 9b8 

Easements Act (V of 1882), s. 6C— 

Liccr.se—Personal—Successor or Uansfcree of grantor 
not bound - Revocation, notice of. 

A license under the Easements Act is of a per¬ 
sonal character, not merely as regards the grantee 
but also as regards the grantor. With the latter’s 
death it comes to an end and his successor is 
entitled to treat the licensee as a trespasser even w ith¬ 
out a notice of revocation. N Karelal v. Badri* 
husad, <N N\ C.R. 7(5 (192?) A. I. R. (N.) 1«2 107 
Ejectment Of tenant— Tenancy right, 

c.r/inetu n cf. • 

Ejectment, of a tenant merely extinguishes the 
tenancy right, it does not transfer it to the ejector. 
W Ganpat Tki.i v. Daji 855 

Endowments- Temple prepaly-Origin trace¬ 
able to trust- Conversion by trustee— Onus on trustee. 
Where the discoverable origin* of property show 
if to bo trust property, the onus of establishing 
that, it must have illegitimately come into the 
trustee’s own right docs not rest upon the benefi¬ 
cial :es ‘Ahe onus lies heavily on tho trustee to show 
by the clearest and most unimpeachable evidonce 
the legitimacy of hi 5 personal acquisition 

In the absence of unique circumstances, a 
property discovered to be originally trust property, 
caniut. be allowed to be converted into the private 
property of the trustee. F. C* Srinivasa Chakiar 
c. Evai API'A M UDAL1AR, 31 M. L. T. J; Iti L. W. 247; 
*f> 15 . ; 65: 43 M. \* J. 536; 24 BoM. L. R. 12 4; (192*) 

A J H. *P C.) •■'25: 0. 1. .1. J 

Estates Partition Act (V B. C. cf 

J397S SS. 7» 99—Joint esiate —Partition by 

private «/ rangement—Tenure, creation oj— Partition, 
regular, under Act— Tenure, voidance of. 

Section 99 of the Estates Partition Act has no 
application to a case where the tenure sought to 
be avoided was cnated by a co-sharer in respect 
vf luud allotted to him under a private partition 


Evidence, admissibility of—Copy of copy when 
admissible. 

Where a copy of a person’s statement is a copy of 
a copy, it is inadmissible in evidence, except when 
tho statement has been put to the person makiDg 
it and admitted as having been made by him. O 
Parbati v. Muhammad Hadi, 9 0. L. J. 304 534 

— , admissibility of— Document, invalidly 

registered. 

A deed which is not legally registered is invalid 
and a nullity and as such is inadmissible in evidence. 
L Har Bhagwan v. Hckam Singh, 4 L. L. J 24f; 
3 L. 242; (1922) A. I. it. (L ) 243 769 

-, admissibilxty of—Recitals of boundaries in 

documents between third parties, »/ admissible — Evi¬ 
dence Act (I of 18721, ss. II, 13, 32 (3). 

Recitals of boundaries in documents between third 
parties where they throw light on tho question of 
the ownership of the property in suit are not ad¬ 
missible in evidence under section 11 or 13 of the 
Evidence Aot. But they may be admissible under 
clause 8) of section 32 of the Act when they are 
the statements made by persons of the character 
described in the opening sentence of that seotion, 
that is to say, persons who are dead or who cannot 
be found or for other reasons there stated cannot 
bo examined as witnesses. C Abdul Rahim v. 
JoNABALI SlKDAR 329 

-, admissibility of-Unstamped receipt — 

Secondary evidence—Payment, independent proof of. 
An unstamped receipt cannot bo proved at all 
either by primary or by secondary evidence. But 
in order to prove the payment, evidence other than 
the document is not excluded by the existence of the 
document. N Kamprasad v. Nathurah 494 
- Burden of proof, question of, when imma¬ 
terial. 

'Jhc question of onus of proof loses its importance 
when bjtli parties toa litigation have adduced evi 
deuce in support of their respective cases and the 
Gourt, on an examination of such evidence, shifts the 
burden of proof from one party to the other- C 
Shib Chandra Si.vgha i> Gour Chandra Pal, 35 0. 
L. J. 473; G922) A. I. it (C.) ICO; 27 0. VV. N. 184 

86 

—■* Document relevant as evidence of trans¬ 
action — Recitals, if and when relevant, 

Where a document containing assertions by a 
person who is alive is admitted in evidence as evi¬ 
dence of a transaction, the recitals in tho document 
do not become part of the evidence unless tho per¬ 
son making the assertions is brought before the 
Court, o 2s ehar Bewa v Kauok Bakas Moham¬ 
med 282 

--— Entire ev'dcn.ee before Court-Question of 

onus academical. 
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Where the entire evidence on both sides is once 
before a Court, the question as to onus becomes 
purely aoademical P. C. Chidambara Sannadhi- 
gal v Vekrama Reddi, 31 M L. T. 64; J6L. W. 102; 
45 M. 588 ; (1922) M. W. N 749. 43 M. L. J. fit*! 
(1922) A. I. R (P C.) 292 538 

- Evidence , improper, admitted—Exclusion by 

High Court-High Court, appraisement of remaining 
evidence by. 

It is not possible for the High Court in second 
appeal to say whether, after the exclusion of evidence 
improperly admitted, there is sufficient evidence left 
to justify the decree of the lower Appellate Court. 
This is a matter which must be considered by that 
Court. C Ujir Ah Sirdar v Shadhai Bf.iiara, 
35 C. L. J. 182; U92?) A. I. R. (C ) 185 1003 

Evidence p.ct (I of 1872), ss. II, 

13, 32(3). See Evidence, admissibility of 

329 

-SS. II, 13, 32 (2) — Documents con¬ 
taining recitals as to boundaries, admissibility of— 
Persons making them alive and testifying to them — 
Documents, admissibility of, whether afjected. 
Documents not inter partes containing recitals as 
to boundaries and throwing light on the question of 
the ownership of the property in suit, are not ad¬ 
missible under section H or section 1< of the Evi 
dence Act, but are admissible under section 32 (*1 
of that Act. The mere fact that the persons con¬ 
cerned in the transactions are alive and actually 
testify to them, would not render such documents 
inadmissible. N Trimbak v. Ganesii 31 4 

- SS. 13, 35, applicability of. See 

Landlord and Tenant 676 

- SS. I 8, 21,32 (5)— Relevancy of state¬ 
ment about relationship—Means oj special know¬ 
ledge—Statement by deceased person as to his 
adoption while small child —Admission under s. lb, 
relevancy of. 

The statement of a person made when he was 
thirty-i-ix years of age that he was adopted when he 
was four years old is admissible in evidence after his 
death to prove the fact of his adoption under 
section 3 t (5 of the Evidence Act, as he possessed 
the special means of knowledge about the relation¬ 
ship required by the section The fact that the 
person making the adoption died while the person 
adopted was too young to remember him would not be 
material, as the latter would surely be able to declare 
positively that he had been adopted from that 
acquaintance with the history of his family which 
he would necessarily possess. 

Section 18 of the Evidence Act does not by itself 
make relevant the admissions therein mentioned. 
W CiUlAB I'llAKL’R V FaDALI 566 

-S. 24— ‘ 'Person in authority," if inclihlc 

the prosecutor —Confession suspected to be obtained 
by inducement—Prosecution to show that confession 
freely made 

The words‘‘person in uuthoi it j ” in section‘-4 of 
the Evidence Act include the prosecutor 

If, in the circumstances of a case, it appear'to the 
Court that there is reason to suspect that a confession 
was obtained by inducement so as to bring it under 
the provisions of section ol the Evidence AH, 
the prosecution, to make the confession admissible 


Evidence Act—contd. 

in evidence against the accused, mu«fc show that it 
was fjeely made. C Ashtosh Dutt v. Emperor, 2d 
C. VV. N. 51; 2* Cr. L J. f>73 413 

_ . f — s, 27— Confession—Material corroboration. 

The discovery of the dead body of a person, 
alleged to have been murdered, at a place indicated 
in a confession, would be material corroboration of 
the confession, but where it is difficult to say whether 
the discovery was made before the confession or 
aftprward 3 the confession ought not to he accepted. 
O Hixua v Emperor, 9 0. L J. 190; 4 U. P. L. it. 
(r. C.) £0; 23 Cr L.J.4S1; 1922) A. I. K. (N ) 202 

-SS. 63, 63, 70, 71. Sec Attested 

DOCUMENT 86 

-S. S I — Ejectment suit—Tenants pieadinpr 

permanency-Settlement papers not produced —Oral 
evidence—Inference of lease being temporary—Tenant 
building while landlord standi by- Estoppel 
In an ejectment suit where the tenant pleads per¬ 
manency of title but does not produce settlement 
papers in support of it, section 9J of the Evidence Act 
prevents him from giving any oral evidence at all as 
to the terms of the settlement of land with him and 
the only inference that can he drawn is that his lease 
is temporary and that he is a tenant-at-will 

In such a case if the landlord stands by while the 
tenant builds his house, there can be no question of 
estoppel because the tenant knows his lights pei- 
fectly well and any inaction on the part of the 
landlord cannot deceive him. 

Obiter. — Where by the terms of a lease no power 
whatsoever is given to the tenant to erect anything 
in the nature of a permanent building and the 
landlord either by his omission to interfere or by 
his active intervention encourages tho tenant in 
the mistaken idea that he has power io build such 
a house and that he has permanent interest in the 
land, the landlord cannot afterwards turn round 
and say that he had only a temporary interest. 

In such case it must also be shown that the. 
landlord was aware of what his rights were and 
had power to prevent the tenant from building. 
Pat Budhan Teli v. Mahan Moiian I al, 3 P. i.. T. 

485 653 

-S. 92 — P>-o note—Separate oral agreement 

to pay additional interest, whether provable 
Where in a suit on a promissory-note the plaintiff 
alleges an oral agreen eut to pay interest 

at a, higher rate than mentioned in the pro-note, ho 
is not entitled to prove the alleged oral agreement 
by parol evidence. O IIabib Am Khan v Ham 
Narayan, 9 O L •• 273; 4 U. P. L. P*. 

0922; A l (J C.) 270 5 2 0 

-S. 92- (Conditional premise t>\ pay — 

Oral agreement, calculated to make it conditional, 
<nlm issibihty of 

\\ here there is an absolute, unconditional promise 

to pay a certain amount as liquidated damages, trul 
evidence of a contemporaneous agreement w hich has 
the . tVeet-«*f making it conditional and defeasidc, is 

iimdmi"ibl'*. ... Subbayyak r. Si'bbarayall'.v inn, 
14.'! M. . N 1 : ■ M. L J .HI i 

-ss. 1( 5, I 14 ill (b), 133. S 54— 

Oro< -c i mih i timi witness by party / ro-iucing him 
_ lice — Corroboration, 
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Evidence Act-coma. 

\ Public Prosecutor is not bound to produce wit¬ 
nesses whom he considers to be false and the Court 
should not allow him to cross-examine prosecution 
witnesses immediately they are produced. 

The burden of proving the existence of circum¬ 
stances bringing a case within any of the general 
exceptions of the Penal Code rests upon the accused 
and section 105 of the Evidence Act says the Court 
shall presume the absence of such circumstances. 

Section '.83 of the Evidence Act lays down the 
rule of law regarding the testimony of accomplices, 
and section J i t, illustration (b), is merely a guide to 
assist the Court, though in a vast majority of ca3es 
prudence requires tha*. there shall be corroboration, 
ko Inrd and fast rules can, however, be laid down 
to reirnlate the extent and nature of this corrobora¬ 
tion, this being dependent entirely on the circum¬ 
stances of each case. 

The evidence of one approver cannot be said to 
corroborate that of another except where both have, 
at the earliest opportunity, and before there has been 
any chance of corroboration, deposed to the same 
act 3 as having been committed by a particular 
accused person. 

The Court should insist on there being unanimity 
as to the incidents deposed to, or a sufficient number 
of them, by two approvers before their uncorro¬ 
borated testimony is deemed sufficient to warrant a 
conviction thereon. L Narain Das v. Emperor, * L. 

[_, .!. (M. 3 U HI; 9 P. W. Lt. 1922 Cr ; 23 Cr. L J. 
513; ( ) A. I. K lb.) 1 323 

_— s. I 12 -Presumption of paternity —Facts 

necessary to be proved 

A person relying on the presumption of paternity 
under section 112 of the Evidence Act must 
establish all the facts mentioned in the section 
before he can ask the Court to treat them as con- 
elusive proof of his paternity. N Maroti v. Bhagi 

485 

_ S« I 1 4— Presumption—Court, duty of — 

Document produced by obligor. 

When a document creating an obligation is produc* 
el by tin* obligor the strength of the presumption 
authorised by section 1 Hof the Evidence Act varies 
i i different circumstni.ccs and the Court has to t:iko 
into regard any facts or circumstances indicating chat 
the document might have been stolen. 

a suit upon a bond if the latter is produced by 
ihu defendant with an endorsement of payment on it, 
(|„> burden of establishing that the debt was still uut- 
.standing, or in other words, of showing that the bond 
k. im* in I ho possession of the defendant by dishonest 
means and that tlm signatures to the endorsements 
wvie either forgeries or unauthorised, is on the 
O Ham Nath u. Kaggiia Sau, 25 0. (J. Ua. 
1 K. iN. 2ii 592 

S. 114, ill. (6)— Appeal—Objection 

i ,kcn in around $ of apfeal not mentioned in judg, 
„ient — Presumption 

l„ illustration (c) of section 114 of tho Evidence 
\,a it is laid lown that the Court may presume that 
judicial ami t llieial acts have been regularly p. r . 
fumed, a presumption which, like all other pro- 
impii ias. may he rebutted but, unless rebutted, is 

(• 11 |«* 1141 ^ * ‘ 


Evidence Act-conoid. 

Where it is the duty of a Court to do a particular 
thing it must be assumed that the Judgi of tint 
Court did his duty. 

It is tha duty of a District Judge to record a find¬ 
ing on all points argued before him, and where a 
judgment makes no mention of an objection taken 
in the grounds of appeal, the presumption, in the 
absence of evidence to tha contrary, is that the 
objection was abandoned. L Abdul Karim r. 

Thakar Ram-Jaggu Ram 740 

- s. 120 — Testimony of pjrly to suit, vilue 

of—Omission to call important witness—Preamp* 
tion 

There is no rule that if a party, plaintiff 
or defendant, gives his testimony, he must be 
disbelieved, because he is a party to the suit When 
a plaintiff has deposed in support of his case, his 
testimony must be scrutinised in the same manner 
as that of any other witness. 

Per Buckland, J.— If a party wishes not to have a 
presumption raised against him by the fact that an 
important witness has not b9en called, he should 
exhaust to the utmost of his power every means to 
bring that witness before the Court. C Jogexdra 
Krishna Roy u. Kuppal IIarshi&Co, 35 0. D. J. 
175; 49 C. 345 993 

- s . 159 —Police diary—Investigating Police 

Officer permitted to refer to, to refresh memory—De- 
fence, right of, to inspect diary. 

When au Investigating Police Officer appears as a 
witness for the prosecution, and is permitted by the 
Magistrate to refresh his memory in respect of a 
particular question by referring to the Police diary, 
the accused is entitled to an inspection of that 
portion of the diary only from which the witness 
refreshed his memory, and not to the whole diary. 
Pat Lachmi Singh v Emperor, 3 P. L. T. 662; 23 
CR L.J. 591; [1922; A I. K. (Pat.) 563 623 

Execution Of decree— Application for issue 

of notice — Step-in-aid of execution—Objection as to 
limitation not taken — Objection , if can be taken in 
subsequent proceedings — lies judicata. 

An application praying for issue of notice upon the 
judgment-debtor is an application in aid of execu¬ 
tion. 

v\ here after due notice upon the j ldgment-debtor 
tho Court decides that the execution is in order and 
that it should proceed, it is not open to tho judg¬ 
ment-debtor in subsequent execution proceedings to 
challenge that order and set up a plea that the 
previous execution proceedings were barred by 
limitation. Pat Gour Chandra Kay v , Janardan 

Prashad Thakur 337 


plaintiff. 
) A 


« IV 


-faction-sale —Reversioners not allowed to go 

behind decree. 

Where au alienee, who is an outsider, finds that the 
alienor’s debt is a decretal debt, ho need not make 
any further enquiry and tho reversioners will not be 
allo.ved to go behind the decree This rule, however, 
does not apply where it is clear that tho alienee s 
suspicions should have been aroused by the surround¬ 
ing circumstances or where it is proved that he 
actually had knowledge of the bad faith of the decre¬ 
tal transaction. L it AN SlNGH V . RULLIA, 3 li 

(19-/2) A. I. R. (U 299 W 
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Decree-hilder seckinj to certify pj-jm-it mile 

t ° h r mt * oouh -u n i M i n -.wTc^r i0 

certify payment, ,1 must he distinct from appli~„tiln 

'^ree-Cn-il Procedure Code V „/ 

190s/ <irh X t KI a /' xt . ! ) — L ' mitatlr >" Act (IX of 
19JS;, Scti I, Arts . 17 i, 131, application of. 

Wh3ro a decree-holder seeks to certify a payment 
rna^le to hrni nut of Court by the judgment-debtor 
under snb^ruie { l of r. 2 of O. XXI of the Code of 

anliv K, 06 ^ 1,0 ’ th0 ° f the ««itetion Act 

apphcaMe o an application for the purpose is 

Art 181, and the right of the decree-holder to apoly 

accrues as soon as he receives payment 

The Code of Civil I’roci.lure does not p-escribe 
that an application to certify payment by a judgment- 
debtor must necessarily b? distinct from an appli. 
oation for execution of the decree : there can: be 
no objection to a combined application emhidyin^ a 
two-fold prayer, namely, first, that the alleged pay. 
ment bo recorded, and secondly, that the decree be 
executed for the balance of the judgment.debt. 

Art 174 of Schedule I to the Limitation Act is 
applicable only to a case under sub-rulo ct) of r . 2 
of 0. XXI of the Code of Ci.vil Procedure. It has no 
application to a case under sub-rulo il». C Balev 
Maham.mad Sahi t>. Aijanmai, 3 ) C. L. J. 71- o VV 
N. 529; (1922; A. I It. ; C.) 30 7g(j 

Limitation—Application for execution, uhen 


Execution of decree-condd. 


1045 


ftXrSS? ™,ua“v 0t b T d bjr 1!milation - 

?' «*' of 


Court-Period of stay, tJ C(tn be Nuclei 
applica^^ 6 ^^^ *an 

Of Court, c Cmiin P stayed by an order 

u l habit Chandra u. Panikdbv Narai.v 

897 


jest* ^'nc; 


b 6 ; 1 ziz ?L a dt cree f may hare 

made for its execution l r ° f an a PP*>«Wio«l 
execution hasbeenIfl lf ? l orde1 ' such 
Court having jurisdretim/f m ? d9 bj a COmpetenfc 
barred by tUne olZlfluZZ ZZZ “ W “ 3 
must, if unreversed, be treated as valid5 eir ° Ueous ‘ 


. . Ciimt/tvn, iclien, 

may be treated <>* one in continuance or revival of 
a previous appUcatian . 1 

An application for execution of a decree may bo 
treated as one in continuation or revival of a previous 
application, similar in scope and character, the con¬ 
siderate >u of v/hieh has been interrupted by the 
intervention of objections and claims subsequently 
proved to be groundless or has been suspended by 
roason oi an injunction or like obstruction 3 

On the 2Itb ./nne 1 an application was mado 
for the execution of a decree passed on the 2fth 
June 1915, an 1 the process and process-fees filed 
The judgment-debtor filed a petition underO XXT 
r 2 of the Co 1- of civil Procedure to the eif-et that 
the decree had bvu satisfied out of -! ( ,u t This 
objection was numb-re I us u separate exss o , th , 
9th Decoui > w '•'» to • objecti m case us well as tli . 
execution c i c i ue up f »r co , s i Jeration The 

objection ct - • w.h dismiss *d for default. vVi c j; P0 ,. x d 
to the exemiM m case the following entry W xs «n i,U 

«“ t" 1 ; “*■-»— dooree! 

holder 1.1" - objection to Ins case being dismissed 

provided h • gits I,is cuts. The execution exso ><, 

dismissed 1 • d-iault 1 he dicrea-lnljer will get his 

0 ,st, I m a .subsequent application for execution of 

Mcdec.ee presented on the 7tl, November.,,. 

objection I. rung been taken by the j a J^mt do)^ 

much as,, was prosmtcl more tb xu •- years ah,l 
the 2Uh ; . thc previ nj ,**,•„' 

for ex:c iii.':i had b-oa made: - itioa 

He'd, (h r ns soan .as the objection wasubxndon’d 
,t bjca.r li • duty of the Court t, pr iccecl with the 
applicxr, mtoroxecriou so that Mo order fo t di. 
tmss.al pissed on the o*h D*-.nbw ■>, • l 8 ’ 

treated us e,, .ivalent t • an order for strikin’/'^ 1 tl ° 
case or rcnov.ng it from the file for the e m V ?, ] ' 

oftbe Court. Consequently, the suborn ^ 


An application for the e\ecutinn i 

made more than th ee ™ '' ec “ t,on of ^ decree was 

for execution. One of ih 0 iud' 1 ^ ^ ,J|, i )llCotion 

ood raised various objectiins" but dfd 7® a P |)e “ red 
objection about limitation Thi^ * r tafco an 7 
dismissed for want of ** a PP J,cat «on was 

missal of the above mS T' 0 *', Bcfore th * dig. 
application ^ a,J ° th0r 

^^^^ cuiioa 
objection about'hmitation^Tl « ha - Vin,? rjised an 
proceeding, was precluded f.- 1 ! ? vlo “ s execution 
jection in regard M th .r “ the Baid <*. 
execution proceeding O Ga\ m 1,10 pieseDt 
0. C. ,3?’ U ‘ e 


'*« Detect imLoZt ”’7^ J ° r ' ie,CC ' 

UUI eminent A > > >‘ l ‘C‘"‘or. returned f or 

Screed, Urr Z,el i. 7,“ y 1 l ‘"“>“"on- 

npplicati n-Prer,ZZ 


.IS owSSfiTj 2ry* fur 

tourr returned it to the de cce h, i i C torrec£i , l bo 

ur presentation after amendment' ° ‘It 7 
amendineiit. needed in m.-, , cnt . J * 10 only 
.o nour. nf , 1 ." 7 . '. ho . >rp.««»tio« w „ 


!»-ct of the uu.ount vlui.uubio under tbo 7* "* 

"nid, nos entered less (I,an u, i dcorce - 

duo to the decree-holder and , i r «tuully 

V"." »•' mortb-nu..., 1 h “d ,Ve d ? Scri ‘ J - 

d'd n-jt file the i. ,», • i •: i r 11 > r > .. if ....... “ L . docrec-holdex- 


did not file the .•.ppiicac -mi al (er - G . (lecre --bolder 

«»r •»». i<ut nL::r; d ; ,?, l rr d r ,tt " 1 

decree for (he auioj .,1 s utc .’i .. , . lo ! »ocept a 

cation: <UU| 1,1 u, ° origi„ ;il a|ifili . 


* fin. 


Ml V low 


tl,e application dated 2:1th AIua^I'm" aUiaill ° 

an Dp. liVatiot. for the eontiouitton' 


t ho 
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Execution proceedings-ccncid, 

previous application and was, as such, not barred by 
time. A Kallu Mad r. Kashi Nath, ro A L T 
E£0; 4 U. P. L li. i A.) ISO; 11922; A. I. R. i A.J 446 

175 

Execution S3.I6 Knocking down of property 
and acceptance of dcfosit by Na^r. whether make sale 

final — Discretion of Court to accept or reject bid __ 

Civil Procedure Code (Act Yof II (-). Sch L Aiw E 
Form 29. ' y * 

An execution sale is not concluded when a prop, 
erty is knocked down to a bidder and the neces- 
eary deposit of 25 per cent made by him and accept- 
ed by the Nazir Having regard 'to the provisions 
of the third condition of sale set out in Form No 2<> 
Appendix E, of the First Schedule to the Civil Pro’ 
eedure Code, the Court lias a discretion in the matter 
of accepting or rejecting the bid and the Court’s 
order directing a re-sale of a property after it has 
been knocked down and the deposit accepted by 
the Nazir, is not without jurisdiction. ^ Fazil 
Meaii v. 1’kosax'a Kumar Hoy ?t5 

Factum VQ.\£t.—Mortgage—Foreclosure proceed¬ 
ings—Voluntary surrender by mortgagor of equity of 
redemption—Muttgoyrc in propriety y pr.stesston for 
great length of time —Redemption, suit for, on ground 
of defects in f(reclosure proceedings and surrender 
maintainability oj—Adverse possession, plea of, by 
G mortgagee * 

A mortgagee applied for foreclosure under Bengal 
Regulation XVII of I hurt but the case was consigned 
to the records before the period of one year’s grace 
usually allowed for payment had expired Subse¬ 
quently, when the mortgagee was contemplating the 
filing of a suit for proprietary possession of the moit- 
gaged property, the mortgagor voluntarily gave him 
possession and got mutation effected in his favour. 

The mortgagee remained in possession of the 
property fora number of years when the plaintiffs 
filed a suit contending that the surrender was not 
valid for want of registration and that they were 
entitled to redeem the moitgageon payment of the 
amounts due thereon: 

Held, (i) that the subsequent proceedings taken by 
the mortgagor to deliver possession and get mutation 
effected in favour of the mortgagee operated as a 
surrender by the mortgagor of his equity of redemp¬ 
tion in recognition of rhy validity of the previous fore¬ 
closure proceedings: 

Hi) that even if there was any defect in the 
original foreclosure proceedings, the mortgage could 
not be treated as subsisting and the transaction 
re-opened after the lapse of a large number of years 
from the date when the equity of redemption was 
surrendered ; 

fniMhat oven if (he rights conferred by the 
private settlement were defective and inchoate or 
legally insufficient for the extinction of the equity 
of redemption, the acts of the parties had teen such 
as to’.supply all defects: and 

(iv) that although exclusive possession by a mort¬ 
gagee for any length of time short of the statutory 
peiicd of sixty years would not invest him with an 
adverse title, yei in this case the posse ssion for more 
than 2 years of the mortgagee‘obtained aliunde in 
recognition of his proprietary right after the termina¬ 
tion of the foreclosure proceedings operated us a bar 


Factum valet ~conoid. 

or defence to a suit for redemption, more so as by 
virtue of the mortgage the mortgagee was not 
entitled to possession of the mortgaged property. 
U Bashir Husain v. Chandrapal Singh. 26 0 0 
8b (1922) A I R..J. C.) iff J 


Family Sstll^ment -Consideration. 

Although in a deed of family settlement the Court 
snou.a not scan with much nicety the quantum of 
consideration, yet to make the compromise of any 
value the parties must be at arm's length, on equal 

terms, with equal knowledge and with sufficient 
advice and protection. 

A family arrangement to be operative must be 
without fraud ; it would not be supported if founded 
on mistake of either party t> which the opposite 
party was an accessory, or if either party has been 
misled by the concealment of material things, for 
the essence of the matter is mutual communication 
of all relevant circumstances. C Satis Chandra 
(jii os ii y. Kalidasi Dasi, ffi c. L. J. 529: 26 C. VV N 
1 77j (1922) A I. R. (C ) 20 i 577 

Father, if representative. See Registration 
Act, 1 77, £s, l», ?4 754 

Finding- as to custom—Finding not disputable 
m second appeal without certificate-Punjab 
Courts Act (VI of 1 JJ87, $. 41, 3 , 

When the decision of a case depends upon a 
finding as to custom such decision cannot be 
disputed in second appeal without a certificate. 
L Fateh Muhammad u,. Jmam-ud-Din, 2 L. L. J. 188 

I OS 

Genera! Rules and Circular Orders 
of Calcutta High Court, Chap. X! 

r. 46, ClS. (e) if). See Civil Procedure 
Code, IttuH, 0. Ill, R 4 (1 ), 0. IX, r. 4 6i9 

Ulit— (lift of income, whether gift of property 
A gift of tho income of a property without any 
limitation h a gift of tho property itself. i«| Vaithi- 
natha Aiyar v. Theyagaraja Aiyar, 41 M. L. J.;() 

631 

Intention—Gift to adopted son—Adoption 


1 t , ... _ 4- -lluulVI 4 L//p 

declared mvahd-Gift, validity of, how determined- 
Mohve of donor— Construction of document—Reference 
to similar documents 

\V hero a person makes a gift to another describing 
urn us his adopted son and the adoption turns out to 
be invalid, the validity of tho gift depends upon the 
question whether the donor merely described tho 
donee as his adopted son or intended that tl e 

va 1 . ity of the gift should bo conditional on the 
validity of the adoption. 

The distinction between what is description only 
and what is tho reason or motive of a gift or beque/t 
may often be very fine, but it is a distinction which 
must be drawn from a consideration of the language 

and the surrounding circumstances. s 

The Court should nut strum to adopt a cou. 

si ruction, which would defeat the intention of tho 

testator, unless it is ub-inlutoly certain from the 

words of the W ill that tho testator intended to make 

. . Rlft ,!° the djnoe conditional on the adoption 
being vand. * 

A Hindu adopted his daughter’s son J. Some 
nine years alter the adoption he by Will made a 
gilt of ns property, “to my adopted son J.” After 
the death of the testator the adoption was declared 
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Gift— -conoid. 

invalid and the question was about the validity of the 

gift; 

Held, that it was clear that the testitor mado the 
gift out of natural love and affection and that in 
making his Will he merely described the doneo as 
his adopted son in the ordinary course without intend¬ 
ing that the gift should be conditional on the 
validity of his adoption. 

The language of one instrument does not afford 
much assistance in the construction of another. B Bai 
Dhondubai v. Laxmanrao 'J'rimbakrao Javadf.kar, 
24, Bom L. R 7P4: (1922) A. I R. (B.i 352 504 

Government of India Act, I9S5, 

s. 107. See Calcutta Kent Act, 1 ( w. 
ss. 15,18 274 

Government servant— Acvpmttt'on. of im. 

moveable property benami — Government Servants 
Conduct Rules-Fraud—Public policy—Contract Act 
(IX o) '8 2), $. 23 , operation of. 

The acquisition of an interest in immoveable prop¬ 
erty by a Government servant in the name of 
another to evade the rules made in that behalf for 
regulating the conduct of public servants, may be very 
reprehensible by reason of his violation of the said 
rules, but it cannot simply fer that reason be 
described as fraudulent or opposed to public policy 
so as to attract the operation of the law laid down 
in section 23 of the Contract Act. 

No Court can invent a new head of public policy or 
condemn an agreement because, in its opinion, it 
is not consistent with public interest. 

Government Servants Conduct Rules arc rules of 
conduct and not statutory prohibitions, so that a 
disregard of those rules does not necessarily taint 
transactions by Government servants with immor¬ 
ality or illegality. G Dmirendra Kumar Bose v. 
Chandra Kanta Roy, C L. J. f*2 648 

Guardian, unauthorised, sale by—Suit jor pos¬ 
session by minor—Compensation to vendee— lidegn- 
tion of parties to original position —Specific Relief 
Act (I of 877;, ss ns, 41. 

An unauthorised guardian sold certain property of 
a minor. Out of the sale-proceeds certain other prop- 
erty of the minor was freed from a mortgage chargo. 
In a suit by the minor for possession of the property, 
the vendee contended that the sale should be set 
aside only on the condition of his being compensated 
by the minor for the money that lie had expended : 

Held, l» that ns the action of the unauthorised 
guardian was ultra vires, the sale must be regarded 
ns void <ib imho and the minor must be given a decree 
for possession of the laud free from all payments: 

[j) that, however, having regard to the provisions 
of S'.M'tions i-Wand-ll of the Specific belief Act, the 
parties were to bo r ‘legated to the position which 
tliev held before die deed of sale was executed L 
jb* aiy.!{ Khan v. langra, i<. L. .1. 1^-4; 1 U l’. L 
it. ( i« ) til 1 ^ 

Guardian and ward— Gout**duty—Minor’s 

ivvl tti re. 

In matters of guardianship the main question 
f >r a Court is tne welfare of tli.* ch.’d :•< I 
need not assign the p-rsonal g.iardianslup -a tho 
child to a person merely because, in oi her r •. i-ects, 
he hi- the bust title to be guardian. G Gang • ->au 
0 . Du* Narain, d 0. L. vlt'-i; A. I. It. t’.r.) 

UJ 553 


Guardians and Wards Act (VIII of 

ia90), s. 7 — Minor—Guardianship of property 
—Relatives desiring appointment of somebody else 
— Mother, claims of, if can he ignored. 

The bare desire of tho relatives of a minor that 
some person other than the mother should bo 
appointed a guardian ..of his property is not a 
sufficient reason for depriving the mother of her 
recognised claim to be the guardian of her minor 
child’s property, if sho is otherwise fit to be ap¬ 
pointed as such by her character and capacity. 
N Laxmibai v Abdul Kadir 474 

SS, J j, I 3, 48 — Application for appoint¬ 
ment as guardian refused—No appeal—Second ap- 
plication by same person, whether entertainable— 
Application for appointment as guardian after 
removal of existing guardian, rejection of—Appeal 
— Procedure w-der Act, whether summary - Provi . 
sions of Act ignored—-Material irregularity. 

Where an application for appointment as guard¬ 
ian of a minor is refused, and there is no appeal 
against the order of refusal, a subsequent applica¬ 
tion by the same person for a similar purpose, 
cannot be entertained 

So appeal lies from an order rejecting an appli- 
cation charging a guardian with misappropriation and 
asking for tho appointment of the applicant as 
guardian, but it is open to tho High Court to treat 
the appeal as an application for revision, under 
section *iS of the Guardians and Wards Act. 

Proceedings under tho Guardians and Wards Act 

oie not intended to be summary, and the procedure 
of a District .Judge in appointing a guardian would 
be materially irregular, if ho ignored the procedure 
enacted in sections 1 and 3 of the Act, and failed 
to consider whether the guardian was bv character 
ami capacity a. fit person, and whether his appoint- 
ment was for the welfare of the minor. W Gopalrao 
v. Shrawan 291 

* SS. 19, 25 -Hindu father-Guardianship 

of minor non, application for—Application to bo 
treated an one for custody. 

An application under section 19 of the Gunrdiansand 
Wards Act by a Hindu father to be appointed tho guar- 
dianof his minor son who is living with his mother 
is not competent, because, under the Hindu Law, the 
father is already the natural guardian of his minor son 
Any such application should be treated as one made 
under section '•'> of the Act for the custody of the 
minor and decided accordingly. B Bai TAkA r 
Mohanlal Lxllubii.w, 2i.£o.u. L. R. 77 : . 

1. R B. -*05 5 1 8 

— S« 29 — Civil Procedure Code (Act V of 
I90'G, U A ’XXIl, r. 7—Lease by guardian in terms 
of compromise entered into with leave of Court — 
Consent of Co!lector, if neressarg 

■' l,ere ' ,n accordance with a compromise entered 
into on behalf of a miuor with the sanction of the 
Court under <>. XXXll, r. 7 of tho Civil Procedure 
Co le, tho guardian of tho minor grants a lease tho 
consent of the Collector under section 29 of the 
(iua dmis and Wards Act is not necessary. O 
Aimi'i; l.A'iiiut’ Sheikh Khandkar, :-5 C. I, J vofj 

997 

G ''l oVieCsV 1 ^ <Bom - Act 

, ,/* S * -iWy t by Total,. 

' t f tU’mcW (J n er-Claims, submission nf-CUim 

lynowit, whether must also be submitted. 
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Upon the issue of a Notification'under section 25 B 
of the Gujrat Talukdars Act by aTalukdari Settle¬ 
ment Officer, as Managiag Officer of a Talukdari 
estate, every person who has a claim against the 
estate must give a notice in writing of such claim. 
The fact that such officer is otherwise aware of a 
claim-in this case a mortgage-would not save the 
claimant from the consequences of the failure to 
give the notice required. B Talukdari Settle¬ 
ment Officer v, Akuji Akhram Muse, 24 Lom. h R. 
7fi2; 46 B. 593; (1922) A. 1. ii. (B.t 359 487 

Habeas Corpus, writ of—jurisdiction of 
High Court. See Criminal Procedure Code, lfi9s, 


ss. 54, 5y, 60, 177, 4-H 


26 


Hig'h Court, power of, to determine issue or 
remit cose for finding on tint issue* 

A High Court has the power of determining an 
issue, left undetermined by a lower Appellate Court, 
on the evidence on the record or of remitting the 
case to the lower Court for a finding on that issue, 
with liberty to the pai ties to adduce additional evi¬ 
dence if they choose to do so. P. C. Ciiidamb ara, 
Saxnadhigal v. Vekrama Rbddi, 31 M L. T. 54- 
16 Ii. w. 102 : 47 M. 5F-6; (l92<! M. W. X. 749 - 43 M* 
h J. 645: (1922 A. 1. R. (P. C.) 292 ’ 533 

Hindu Law, See Civil Procedure Code, >90' 
s. 92 631 

— -Concubine — Right of residence—Main¬ 

tenance. 

Under the Hindu law, the concubine of a deceased 
Hindu has no right of residence in a co-parcenary 
house, but tho person who succeods to the 
house is bound to maintain her, the umount of 
the maintenance being a charge upon the house l\i 
Baxsilal v. Achraj Kuxwar 334 

- Extinction of claims by efflux of time 

Hindu Law does not recognise any rule as to the 
extinction of claims by efflux of time. A Ram 
Kishax &AI V. ClIHEDI h Al, 20 A. L. J. 577; 41 A 
62';(192 1 2. A. I. R. (A ) 402 235 

- Jaiswar Kulur— School, by which, governed— 

Situation of property—Residence - Determination of 
domicile end personal laic. 

A person belonging to the Jaiswar sub-division of 
the Ivalar caste and living in a village in tho Central 
Provinces is prima Jacie governed by tho Benares 
School of Hindu law. 

The place where a person’s property is situated is 
not a decisive factor in the determination of his 
domicile. • 

A Hindu residing in a particular province is sub¬ 
ject to tho particular doctrines of Hindu Law recog¬ 
nised in tlr.it province, N Govind v. Radhadai 
Kalar 325 

- Adoption -Full operation postponed for 

two lives—Validity oj adoption. 

An adoption with a condition that the adopted son 
shall not get any interest in the property of his 
adoptive father, till after the death of the survivor 
of two living persons, is valid N Kolhi v. Cjiottibai, 

294 

- of great grand-father's great-grand- 

Min, validity of 

Under Hindu I aw tho adoption of a cousin stand¬ 
ing in the same degree from the cornmou ancestor, 
such as paternal grout-giandfathor’s great-grandson, 
is not invalid. 


Obiter —One reversioner should not be regarded as 
deriving his interest from another in whom no 
interest ever vestod, even though that other wns his 
own father. ^ N Gulak Thakur v. Fadali 5$6 
Adoption of married man, validity of. 
Under Hindu Law, among the twice-born classes 
a boy may be adopted at any time before his inves- 
titure with the Sacred thread, and among Sudras an 
adoption is valid only up to the time of marriage 
and not later. L Hira v. Hardat Singh, 47 P L. 
R. 1922 763 

- Antecedentdebt, what », 

In order to validate a transaction of mortgage of 
family property by a father or manager on the 
ground that it was entered into to pay off an 
antecedent debt, there must be shown not only 
formal antecedency but antecedeucy in date com¬ 
bined with real dissociation in fact. Mortgages 
brought into existence merely to cover a breach 
of trust and what is called an unreal antece 
dency should not be given effect to by Courts. A 
Peake Lal v Sunder Sixgii, 20 A. L. J. 65>; 192 L) 
A. 1. R (A.) 436 805 

DebtS- Joint family property—Liability 
for father’s debts—Pious obligation of sons to pay 
lather’s debts during his lifetime—Property passed 
out of family in satisfaction of father’s debts—Sons’ 
right to recover bach. 

Under the Hindu I. aw, subject to certain limited 
exceptions, the whole of the undivided estate of a 
point family is liable in the hands of sons for the 
debts of their father, unless the debts are taken for 
illegal or immoral purpose. There is a pious obligation 
on tho sons to pay such debts. This liability, how¬ 
ever, so long as the father is alive is only contingent. 

Although where the father is alive the sons may 
be able tc question a debt incurred by their father 
before the family property is sold in satisfaction of 
the same, if the property has passed out of the family 
without any objection having been taken by 
them or on their behalf, and rights of persons outPido 
the family have sprung up with regard thereto, 
those rights cannot bo defeated by the sons simply 
questioning the necessity for the debt. They have 
further to establish that tho debt was one for the 
payment of which there was no existing or contiD- 
gent obligation on them to discharge, or, in other 
words, that it was a debt taken for illegal or immoral 
purposes. O Uixdeshari Singh r. Audesh Prasad 
Singh, C, 16; (IW 22 j A. 1 . K. ( .T. c.i 8 ^ 2a3 

Gift— Father’s power to gijfa moveable prop¬ 
el ty to daughter. 

A father has the power under the Hindu Law of 
making, within reasonable limits, gifts to a daughter 
of moveable property including gifts of sums of 

r ner - ,f- ?• K “ uu -' ga Aijtf avi V. Naravana 

A NX AM, *0 M. Is. T. 2 n; < I92jf> M. W, N. 4 , M 
4b9: 26 C. W, N 929; -13 M. L. J. 428; Ifi L W Oi»i 
24 Bo>. I.. K, 1201 ; 23 A. I J. *89; (19223 A.' 1.11. 
(i. oj i.ui 451 

~rr[ r r ffither-^ Property, whether self, 

acquired in hands cf donee. 

in the absence of any express limitation or con- 
(lition to tho contrary, all property obtained by nift 
or dovise becomes self-acquired iu tho bauds of the 
duuoo or devise a. Consequently, any |prop» r ty 
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obtained by virtue of a gift from the father, grand- 
father or great-grandfather would be self-acquired 
in the hands of the donee if it was not ancestral 
property in the hands of the donor or -vas acquired by 
him without detiiment to the joint estate O 
Kanhai Lal v. i.am Ratax, 2 O. C. «0; -92i A. I. 

R. J. C. i »8 217 

- Gift— Gift by Hindu Indy with re ser cation 

of usufruct for her life, validity of. 

A Hindu lady who is the full proprietor of im¬ 
moveable property can by a registered document, 
duly signed and attested, validly make an immediate 
gift of it, although she reserves to herself the enjoy¬ 
ment of the usufruct or profits of apart of the prop¬ 
erty for her lifetime and without retaining power 
of alienation over it. 

There is nothing in the Hindu Law which on 
principle would make a reservation of the usu¬ 
fruct of a part of the property for life by the 
donor, or the postponement of the enjoyment by 
the donee of a part of the profits till after the 
donor’s death, a repugnant condition and render 
the gift invalid. A Lallu Singh v. Guk Xara'X, 
20 A. L. J. 744; ( 922) A. I. It (A.) 437 793 
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subjert to mortgage—Acceptance by 
donee — Donee, whether can avoid mortgage on ground 
of absence of legal necessity—Alienee Jor value, and 
donee of gift, difference between. 

Although ic is open to an alienee for value to 
raise the question of legal necessity, a donee who 
accepts a gift burdened with a mortgige cannot 
plead the absence of legal necessity for the m irtgaga. 

pj Narayav u Shaxkerlal 503 

-Joint family — Acquisition during 

jointness -Presumption — Harden of proof 
Where one finds people living as joint and prop, 
erties are acquired during this time the p e-ump- 
tion is that they are acquired for the benefit o( the 
joint, family as a whole, l'lio burden of adducing 
evidence to rebut the presumption is on the side 
whodonies the jointness. J Sashi Kumar Sokkiiel 
v i'iiaxdra Kumar Samaddar 0UOIVDHURI, 35 C Ij I. 

343 322 


-- - — Co-parcener, cont>act by —Contract 

in own name but really as agent of manager — 
Liability of manager ani family —Personal 
liability—Contract Art (IX of IS 1'2J, s 25 , cl. I , 
application of. 

Where a single member of a joint Hindu family 
enters into a contract in his own name but really 
as the agent of the manager, the manager as well 
as the whole family is bound 

So far as the manager is concerned, it is a case 
of an undisclosed principal and has reference to the 
Law of Agency. So far ns the famiiy is concerned, 
it is a case of the application of the Hindu Law 
wherein the acts of the manager are binding on 
the family. 

In such a case, therefore, the <• > itr.vting member, 
and (with reference to the first clause of sori n. 
‘23 of the 'outract Ace the niimg-r in ty In 
personally liable but not tin other iiumi) ts. 
OoiLisE’rri Vkvkat.v Krishtnivh u vrwwi -Wbuiui. 
Hu, W, 5 0; 41 M. L. J.oii; (Ull) At. W, M * •> 

462 


— —Joint family —Debt—Father, decree 

against—Liability of father's interest in family 
property 

Under the Mitakshara Law a simple money-decree 
against a Hindu father which is not shown to have 
been on tho basis of a debt which was tainted with 
immorality, can be executed against the ancestral 
property, and the father’s interest therein can be 
attached and sold. A Kalyan Singh v Dharam 
Singh, 2J A. L. J. 721; (1922) A. I. R. (A.) 489 794 
— ■ ■ ■- Debt incurred by karta— Presump - 
tion. 

There is no presumption that fathers of joint 
Hindu families or managers or kartas necessarily go 
out of their way to borrow money for purposes which 
they know to be unlawful and which can confer no 
benefit upon the general body of the family to which 
t'iey belong A Peare Lal u. Sunder Singh, 20 A. 
L, J. 6)3; (192 ) A. I tfc. (A.) 436 8DS 


-- Father adjudged insolvent—Son's 

estate, whether can be dealt with by Receiver. 
Where the father of a joint Hindu family is 
adjudged au insolvent, the estate of the eons cannot 
be dealt with by the Keceiver L Shib Charan v. 
Muhammad Ismail, i L. L. J. 401 j 79 


1 Father and son—Initial presumption 

0 / jointness. 

There is an initial presumption in favour of joint¬ 
ness in a Hindu family and this presumption is 
particularly strong in the ca=ie of a father and his 
only soa. O Parbati v. Mohammad Hadi, dU 1 , J 

30i „ ... .. 53? 

_ -- Invalid alienation by manager—Suit 

for possession by co-parcener—Alienation declared 
v.Ji.l to extent of alienor's share—Plaintiff, right of, 
to possession of entire property— Mesne 'profits, 
determination of—Alienee, suit by, for partition of 
item sol l, whether maintainable. 

A Hindu o-parceuer has the right to require an 
alienee of joint property to deliver possession of the 
entire property in ca-ies where the alienation by 
the manager is not binding on the plaintiff The 
purchaser cannot sue for a partition of tho item 
sold to him and obtain an allotment by metes and 
bouu Is of his vendor’s share in that portion of the 
property but is bound to tilo a suit for a general 
partition. 

In su :h a caso where there has been no repudiation 
of the alienation on tho par of the other co-parceners 
before the institution of the suit, the claim for 
mesne profits would be limited to the period from 
the clito of suit 1YI Scbke GoUxdan V Krishna- 

MACIIAKI, Hi • .. T 2l7; b • Vf. U. J. . 7 ?. lA j, y 

5 <7. ('922) M W. N 26); 4 * M. 449; (l922) AIR 

(M ) U 2 egg 

; ——- of intention to 

separate, effect of—Partial partition. 

Uudertho Hindu l,a» it is open to tho members 
of a joint family to make a division and a severance 

"V r '-' 9 P cet of a P«* of tho joint estate 

whilst retaining their status as a joint family and 

hold, rest as tho properties of a joint u„. 

divided iamily J 

L-n.I. r tho Law of tho Uilakshara an uoambi.mnun 
and definite menu m i, of intention on tho part of 
one member of the family to separate himself lm d 
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to enjoy his share in severalty has the effect of 

creating a division of the interest which, until then, 
he had held in jointness P« C« Kamalinga 
An navi v. Narayana Annavi, 3 J M. L. T. 255; 
(15,2 ) M. W. N. 399; 4') M. 439; 26 C. W. N. 9'P; 
*3 M. h. J. 425; 16 Ii. vv. 639: 24 Bo.M. L. R. 1219; 
20 A. L. J. 839; (19*2) A. I. R. (P C.) VOL 451 
- Joint family property — Legal 

necessit ij—I mprovident transaction - Presumption- 
Jurisdiction—Relief for possession not claimed in 
plaint—Appellate Court, if can decree formal posses- 

sion. . 

Where a father, as manager of a joint Hindu 
family, enters into an agreement to sell the family 
immoveable property in his hands, the mere lacts 
that he repents of the agreement and that his sons 
apply to contest the suit brought with the object of 
enforcing the agreement, raise a presumption that 
the agreement is an improvident one. 

The mere existence of an antecedent secured debt 
cannot of itself justify the father in alienating 
practically the whole of the immoveable property 
belonging to himself and his sons if the debt can bo 
discharged by alienating only a part of the property. 

An alienation of joint family property effected by 
the concerted action of the adult members of the 
fa-r.ily, raises a presumption in favour of the nlieua. 
tion having been made for real family necessity. 
Where the father enters into an improvident, trans¬ 
action to rid himself of his immediate embarrasments 
without due regard to the necessities of the ca-e and 
the interests of the minor members of the umlivi led 
family, the vendee must bo held to have taken the 

risk involved therein. 

Per Piggott,J,— In a suit to avoid alienatiou in 
which no relief for possession is asked, a formal 
deoreo directing the plaintiff to bo restored to 
possession, whethor conditional or otherwise, cannot 

and ought uot to be passed. # . 

Per Walsh, J,—When an Appellate Court is seized 
of the whole matter, it should not hesitate to pass 
euch orders as are necessary to terminate the contra, 
versy and to do justice between the parties. 
Consequently, in a suit by sons to avoid alienation 
made by the father, although no relief as to possession 

ma y be claimed, it is not incoinpelont for the High 

Court on appeal to decree possession to them. 
A GoVind Uass v. Ram uiaran i onia, 4 U. r L K. 

(A ) iJ*) • 

__ IYII takshara as interpreted in Bcrar— 

Power of undivided co-sharer to sell Severance oj 

estate how effected-Agreement to diiide, effect of 

According to the law of Mxtakshara, as interpreted 
in Herar, an undivided co-sharer can sell his share 
in joint family property without the consent of Ins 

In the case of a joint Hindu family, subject to 
the law of MR' « *hara, a severance of estate is 
effected by an u. equivocal declaration on the part 
of one of the joint holders of his intention to hold 
his share separately, even though no actual division 
takes place, and the commencement of a suit for 
partition is sufficient to effect a severance m interest 
ov. n before decree So also is a claim by one mem- 
ber of a oo-purooiiary for his share followed by on 
agreement uuder which all the mem bora appoint an 
arbitrator to divide their properly uud agree to 
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accept whatever partition he might make. P. C« 
Kasym v orawar Singh, U 41. L. T 4H; If L. W, 
223. 5 N. L. J. VOW; is N L, R. 127; 43 M. L. J. 676; 
(1922) A. I. R. (P. C) 3 3 573 

-- IVI itakShara —Insanity — Inheritance 

and partition, exclusion from—Insanity need not be 
congenital. 

Under the Mitakshara law, ap?r.-on is disqualified 
from succeeding to property, if he is insane when 
the succession opens, and cannot demand a partition 
or share in one when it actually takes place. 

Insanity, a9a ground for exclusion from inheritance 
under Hindu i aw, need not be congenital. 
Vithuba v. Waman, Jb N. L. It. 80; (1922) A. T R. 

(3 ) 161 III 

■ ■ • --— Vyavrthara May ukha~ Common 

pa ssage—Partition—Indi vis ibility. 

On the authority of the Mitakshara and the 
Vynmhara Mayukhu, land which is reserved as 
common passage is not divisible. The rulo applies 
equally to a common passage reserved at the time 
of a partition. B S HAN’T A RAM BalkrishSa v. 
Waman Gopal, 21 Bom. L R I0'9 682 

--fYlortg’agre of family property- Onus of 

necessity on creditor, when shifted. 

The onus of proof to support a mortgage of family 
property lies upon a creditor. 

In the absence, however, of evidence tending to 
shake confidence in the transactions themselves or 
in the conduct and c.iro of a manager or a creditor, 
the onus is shifted back on to the sons or members of 
the family who desiro to repudiate the transactions. 
j \ Peakk Lal t> Sunder Singh, 20 A. L. J. fl5 - t 
(Iv) ) A i R (A ) 4 6 805 

- Partition — Partial partition—Pre¬ 
sumption —Onus of proof. 

Where a partial partition of the property of a 
joint Hindu family is admitted, the presumption is 
that there was a complete partition embracing the 
whole of the family property: where, therefore, it 
i.•> subsequently alleged that some property is still 
undivided, the proof of such allegation rests upon 
the person making it. L Kisuex Chand u, Behari 
Mal, 2 U h. J 57D 297 

- Succession — Illegitimate son—Suc¬ 
cession Certificate Act (Yll of >83 \i) —Illegitimate 
son of Sudra Su ’cession by survivorship—Succession 
Certificate, whether necessary 

Under the Hindu Law an illegitimate son in the 
three high classes never takes by inheritance but is 
only entitled to maintenance from the estate of the 
father The illegitimate son of a Sudra might, under 
certain circumstances, inherit either jointly or 
separately, 

The illegitimate son of a Sudra can be a co¬ 
parcener with liis father, when lie would be com¬ 
petent to sue to recover a debt die to his father 
without f ho production of a Succession Certificate. N 
Ganui.al v. Kasuiram 417 

---irtciou', death of—Next reversioners, 

not seeking to obtain possession of estate—Remoter 
reversioners, right of. 

One K died leaving a widow after whose death a 
dispute arose as to succession. K.’s daughter sued 
for declaration and obtained a decree against next 
reversioners. Upon a suit brought by the remoter 
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reversioners who alleged a custom excluding dangh. 
ters from inheritance, which they said, tho next 
reversioners being in collusion with the daughter 
had faded to urge in the previous suit: 

Held, that the suit was not maintainable, inasmuch 
a9 even if the custom as alleged were found to exist, 
the persons entitled to succeed would be the next 
reversioners and if the latter did not choose to avail 
themselves of their right to the possession of the 
property, such inaction on their f art would not confer 
any right on the remoter reversioners. A Bind 
Bahadur Singh v. Rituriji, 20A.L. J. 702; (l u 2?) 
A, I. R. (A ) 420 776 

- Widow — Accumulations—Personal estate 

— Intenlion — Accumulations, physical- possession 

of, whether essential. 

A widow has full power during her lifetime to 
invest or otherwise dispose of accumulated income 
accruing during her possession of a widow’s estate. 

The quostion whether such property would 
after her death form part of her personal estate, do. 
pends on whether she has shown auy intention of 
appropriating it for her own benefit in her lifetime. 
A mere expression of opinion as to what she would do 
with it, would not amount to au act of appropriation. 
But where she has enlered into an agreement 
showing how the property will be appropriated, her 
intention that it should form part of her personal 
estate, is sulliciently manifest. 

It is not necessary that such property should 
have come into her physical possession during her 
lifetime and a widow is competent to appropria'e 
property to which she has established her title 
even though the same be wrongfully withheld from 
her by a person in unlawful possession of it. O 
SlIYAM NaIUIN V. • A Dl’X ATH SlXGH, 25 ‘J. C. 41; 

(19*2) A. I. K. (J.C.) 11S 242 

-—“* Alienation, vilidity ol—Rever¬ 
sionary heir, rights of—Consent of immediate rever. 
sioner—More remote reversioners, right ol, to impugn 
alienation—Inaction of reversioner, effect of—Cut by 
Hindu widow , validity oj, against reversioner. 

A s ue or mortgage by a Hindu widow which 
purports to pass ur hypothecate the absolute title 
is valid against everyone except the reversioners and 
unless the reversioners elect to treat it as a 
nullity it subsists as against every one else 

A Hindu widow is not a tenant for life, but is 
owner of her husband's property subject to certain 
restrictions on alienation and subject to its devolving 
upon her husband's heirs upon her death. But she 
may alienate it subject to certain conditions lx-in 
complied with Her alienation is no\ therefore, 
absolutely void, but it is prim i fide voidable at the 
election of the reversionary heir He may think 
lit to atlirin it, or he may, at his pleasure treat it as 
a nullity without the intervention of any Court, and 
he shows his elect'on to do the Utter by commenc¬ 
ing an action to recover pos-esskm of tbo propertv. 

The consent of the immediate reversioner to ;t gift 
by a lliu lu widow docs not bar the right of u mw ■ 
remote reversioner to challenge the transaction. 

A gilt of the whole of her Itusbind’s (•••n^r'y 
made by a Hindu wid >\v, not challenged by th • 
reversioners during her lifetime and acquiesce l m 
by thoso who would take a vested interest after li f r 


drath, can be challenged by the reversioners alone 
and by no one else If they choose not to challenge 
it, and the donee remains in possession under a 
claim of right for 12 years, he will acquire an 
indefeasible title even against the reversioners. 

In considering the validity, as against the rever- 
sioner, of a gift by a Hindu widow, the true view is 
that it is not binding upon him and he can elect to 
treat it as a nullity and sue for possession at any time 
within ‘2 years of his interest becoming vested with¬ 
out 6rst suing to have t he gift set aside, notwithstand¬ 
ing Art. 0 of the l imitation Act. Ho may,on the 
other hand, elect to treat it as valid but no third 
person can claim this option or set up the plea that 
such a gift is void merely because it may have been 
but was not so treated by tho reversioner. Pat 
Kesho Prasad Singh v. Chandkika Prasad Singh, 
3 P. L. T. 797 393, 

-Widow, assignee cf — Accretions. 

The position of an assignee of a Hindu widow 
in possession of the estate of her deceased husband 
is the same as that of the widow, so that where 
ho omits to recover anv sums due to the estate 
during the lifetime of the widow, they become an 
accretion to the estate and the right to recover them 
passes to the reversioners. O Mohammad Hadi v. 
Parrati, 9 O. L. J. H12; 25 0 0 2; (:92 ) A f. R. 

( J. u ) 31 549 

- -—- Mortgage—Legal necessity—Neces¬ 
sity for particular rate of interestand terms— Onus _ 
Redemption postponed for long period—Reversioners 
of widow's husband, if bound—Suit before expiry of 
period, if competent. 

1 a case ' f a mortgage made by a Hindu widow of 
her deceased husband’s immoveable property, it is 
incumbent on the mortgagee to show net only that 
ther • was a necessity to borrow but also that it was 
not unreasonable to borrow at some such hi^h rate 
and up »n such terms, and if this is not shown, the 
rate and terms would not stand, even though the 
charge might be upheld. 

* ha™ in a mortgage executed by a widow 
the ter ns and conditions are such as to post¬ 
pone redemption for an unduly long period without 
any corresponding advantage to the mortgagor 
and in fact to render redemption practically 
impossible, t h«y are clearly oppressive and unreason- 
able, intended more to fetter the right of redemption 

than to secure any advantage to the mortgagor and 

n reversion-r of widow’s husband is not bom'. 1 |, v 

them and can b ang a redemption suit before the 

expiry of the stipulated period. Q Daryao Sing-i 

v K ' u *• () L J ***; 4 (J. P. L R (j. c ) h i. 

U92.) A 1. It. (J. G) 175 V 

- Surrender to reversioner, valiiit, u f 

— Kona fi le? — Qie*tion of fact. J ' 

In .1.0 .■».« of a s n ron.lar by a Hindu widow 
in favour of tho next r-vei sioner the . 

ti *n whether au undertaking by <l„. reversioc-r 
to di-eu.arge the existing debts «.f the w ; \, 
wool I r v lid lie the -mi-iemler l-pcnds up,,,, ;h , ,, 
cii"i i T ' • ** * ol e H, c ise, the test to be ap.-i... | 
to-ee w ■ !h»r rbe tr.ns ,e-ion is a bona Jil, * ;Ii - 
I-VI-'. I’l • i,V! rhe estate witL i !•»• 

.si-ui r. O t v siDiJAR. ii . j i . 

U. I*. L. H. 1. C.) 93 Q7 ; 
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— Will in favour of wife, devising milkiat of 
property— Absolute estate —‘Malik,’ weaning ot. 

<■ here a Hindu makes a v ' ill in fiivour of his wife 
wherein it is stated that she is the mnlik of the 
property devised and has interest of milkiat in the 
same, she acquires an absolute estate in such prop¬ 
erty under the Will 

The word “mailh” is not a term of art, it does not 
necessarily define the quality of the estate taken 
but the ownership of whatever that estate may be. 

O Bijai Bahadur Singh v. Mathura Singh, 9 0. L. 

J. 3*7; 4 U. P. R- (J. C ) 66; (192*; A. I. R. (J- CA 
278; 25 0. C. 345 5 55 

Hindu Law or custom— Afona/ions— 

Will—Aroras of Taiwan, Town, District Dera Qhazi 
Khan—Presumption—Revocation of Will—Part of 
property alienated during testator’s lifetime . 

The Aroras of Taun«a, in the District of UeraGhazi 
Khan, are not governed in the matter of alienations by 
agiicultural custom. 

An Arorn belonging to a mercantile community 
. and residing in a town, is presumably governed by 
his personal law in the matter of alienation 
A Willis an ambulatory document and operates 
only upon tho property which exists at the time cf 
the testator’s death. The mere fact that the testator 
during his lifetime disposed of part of tho property 
specified in the Will, would not he regarded as a 
revocation of tho Will. L Asa Nand v. Foshni Bai, 

2 L. L. J. 178 . 9^ 

Hindu WldOW, possession, adverse, against — 
Possession, whether adverse against reversioners. 
Possession which commences during the lifetime 
of a Hindu widow with a limited interest cannot be 
adverse to reversioners. O Parbati v. A ohammad 

Hadi, 9 0. L J. HA 534 

_—, suit against -Husband’s estate, representa¬ 
tion of. 

Where a bona fide suit is brought against a Hindu 
widow in respect of a genuine debt incurred by her 
husband, the widow, for the purposes of the suit, 
represents the husband’s estate and the estate would 
be bound by the decision thereof. 

But where tho suit is a fictitious one, the decree 
would not bind the estate or tho reversioners C 
Sashi Kumar Soukhel v Chandra Kumar Samad- 
dak, 35 C, L •>. ;;*** 322 

Hyderabad Assigned Districts 
Land Revenue Code of Ibl6-“A«te. 

jagir tenant” of alienated land, payment by, whether 
revenue or rent - Charge under s. ftt\ 

Under section 4 (i*j of the Hyderabad Assigned 
Districts bund Fevcnuo Code an aute-jagir tenant of 
alienated land is an iuferioi holder and not a teuuut 
nnd the amount payable by him to tho jagirdar is 
not rent as defined in section 4 (i J ) of the Lode, but 
land revenue which, under section -6 of tlm ( ode, is 

a paramount charge on the holding. N IS HAM RAO »». 
Sllltl SlTARAM A.AHAKAJ 2b9 

inam, meaning at—Intention of donor. 

The term an Arabic word meaning a 

reward, does not give any indication of tho intention 
of a donor. P. Cc OUIDAMBARA SANNADHIGAL V. 
YeEKAMA It KDDI, H M L. T. 64; • (5 L '» ■ U2; 45 M, 
5bbj ( 2 ) Al. W. N. 7*9; 43 M. L. J. OK'; (19**) A. 

1. K. U* C ) *9* 


grant—Tarim—Presumption* 


- < 

There is no presumption of law that an xnam 

grant of a village is prima facie a grant of melvaram 

nght only or of both melvaram or kudivaram. 

Each case must be considered on its own facts, with 

special regard to the evidence and circumstances 

therein. P. C- Chidajuara Sannadhigal v. 

Yeerama Reddi, 31 M L.T. 64; lfi L. W. 1U2 ; 45 M. 

586; (1922) M. W. N. 74»; 41 M. L. J. 610; l 192 * A * 

I. R. tP. C ) 292 538 

Income iTax Act (VII of 1918), 

SS. 19, 51— S. 19, meaning of—Income of firm 
—Year of registry and prior year in which firm not 
registered — Adjustment, 

S. 19 of the Income Tax Act, 1918, means that if, 
at the end of the year, it is found that the amount 
at which tho income was assessed has been oither 
exceeded or reduced, there is a right and a duty to 
deal with the matter accordingly. 

An adjustment of income-*tax can be made 
during a Financial year in which tho Collector’s 
certificate of registration under section 12*A of the 
Income Tax Act is in forne in respect of the income 
of a firm for tho previous year in which the firm 
was not registered. IY1 Secretary to the Foard 
of Revenue u. Mohammad Sheriff Hussain Meaii, 
16 L. W. 333; 43 M. L. J. 434; (1922) M. W. N. 5“3 

655 

--— S. 40 —Penal Code (Act XLV of 18607, 

$. 177 -Criminal Procedure Code (Act V of 18P87, 
179 _ jp a lse verification in income-tax petition, com¬ 
plaint of—Forum, proper—hlace where return 
received, Court having jurisdiction over, competency 

of, to try offence, . 

Tho offence of making a false verification in an 
income-tax petition is legally triable only by a 
Court having jurisdiction over the place where the 
verification was made. The place where the peti¬ 
tion was received by tho authorities does not 
determine the jurisdiction. M Mohideen Pakkiri, 
In re, 16 L. W. 335; 31 M. L. T. *82; 43 M. L J 475; 
(‘92 ) M. W. N. 690; 23 Cr L. J. 6lP; 15 M. 839 843 

_ s , 46— Notice, service of—Method of service , 

Section 46 of the Income Tax Act, (VII of 9 t), 
does not require that service of a notice under it 
must be effected by the officer of the Court himself 
placiu" the notice in the hands of the person named 
therein- the section in no way excludes any of the 
ot' er forms of service permitted by O V of the Civil 
l’ioce-iure • ode of <90 , and allows a notice to be 
pent bv Dial. N Local Government v Ismail 
Biiai, (19**) A. I. R- (N) 187; 23 Cr. L. J. 1:91 

623 

Indian Soldiers (Litigation) Act 
(lX Of I 9 18), SS. 5, 6, 7, II, application 
of See Civil Procedure Cojje, ly08, s .48 369 

Insolvency— Manager, of joint Hindu family 

adjudicated Insolvent-Official Assignee, lights of. 

The Official Assiguee, on the insolvency of the 
managing member of a joint Hiudu family, suoceeds 

t0 (a) the undivided interest of the insolvent in the 
joint property, and 

(b) his rights as managing member, so far as they 
can bo exercise! for his benefit; 
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he is not entitled to have vested in him the shares 
of the other members, although he con deal with 
them if the insolvent could lawfully have done so if 
there had been no insolvency 

The Official Assignee is entitled to all the rights 
of the insolvent, including the right to possession, 
except such rights as are in their nature personal to 
a member of tlie family os such. IY1 Official 
Assignee cf Madras v. Ramachandua Aiyar, Ik l. 
W. 669; (-92 ) M. W. X. 65:< ; 43 M. L. 5C9 898 

Interest — Bond—High rate of interest—Court not 
to interfere unless interest penal—Contract Act (IX 
ol 1 8727, s 74 

Unless satisfied that the rate of interest charged 
in a bond is a penalty within the meaning of section 
74 of the Contract Act, a Court cannot interfero 
with the stipulated rate of interest, as it is not 
open to it to make a new contract between the 
parties. C Satyariiama Stkdaiu v. Mohamed 
Esauak Meah 497 

1 Penalty Question of law. 

Where the question whether the interest claimed 
on a mortgage-deed is a penalty, depends on on 
interpretation of a clause in the de*>d, the question 
is not a simple question of fact, and may be raised 
for the first time in first appeal 

Where a mortgage-deed provides for the payment 
of an increased rate of interest in case of default in 
paying the mortgage-money, and such increased late 
is payable from the date ol the mortgage, the pro¬ 
vision is a penalty and ought not. to be allowed. 
L B Ko Tine v Ismail Cassim Moorad, 1i L. 11. «. 
Sift 6 887 

—— Suit on balance struck after account 
— Agreement or notice as to interest, absence of — 
Interest Act (XXXII of 33 )— Contract Act (IX of 
1*72;. s. 73. 

No interest is chargeable either under Act XXXII 
of 1339, or as damages under section 73 of the Ton- 
tract Act on a balance struck after an account 
between the plaintiff and the deforciant wherein 
no mention is made of interest and where no notice 
has been given that interest would be charged. L 
Ranjit Singh v Karim Makiish 678 

Inte>est Act (XXXIII Cf J839). See 
IXTFICKST 67 S 

Interpretation cf Statutes Court, 

duty of 

It is not within the competence of anv Court to 
usurp the functions of the I egislaturc, and a Court 
cannot in ar.v way limit or extend the scope of any 
provision of the law on grounds of policy or other 
Considerations Pat s IF BRA LA K SlN'UH V K.A.MAR- 
u dim x Manual, x I\ L T. :> 7 J i (1922 Fat 4 ; 
4 U. P, L. R. (Pat ) 57; 23 ( i:. L. J. 519; ( 9 
A I R Pat j 435 i 49 

Joint Hindu family- Karta, contract hi/, 

for family benefit —Minor members, suit by, fir 
specific performance—Lack ol mutuality , plea of— 
Karta, relation of, to miu>a members 
Where the karta of a j<<int Hindu family enters 
into a contract which is binding on the mil or mem. 
here as well, as for instance, wlieie it is for the 
family benefit, the minor members aro entitled to 
bring a suit for its specific pel fo. rnance. 'I here is no 
lack of mutuality in such a case betw the minor 


Joint Hindu family — concld. 

member an A the ether party to the contract so as 
to stand tn the way of their suit 

The relation of the manager of a joint Hindu 
family to a minor is not the same as that of a 
guard an to hi* ward The manager is not an 
agent cf the other members, nor is he a mere 
manager. He is much more like a trustee for the 
other members N Hargovind c. Mehtab Sl.'Gir S 
N. U. R 6 /; (1922) A. I it (N ) 9 ; 346 

J -SSiS 2 S8 v ss,0 w"- m \ thelHeen “•«««/«. 

—Partition, suit pending between the parties— 
Court if should disturb existing possession—No hard 

NnhiZ ~/ U l UCe \ equUy ° nd 9 °° d science. 

No hard and fast rule can be laid down for the 

fStn in ?L qUeSt, ° n whether a co-owner has the 
n,ht to joint khas possession of the lands which have 

been exclusi vely occupied by another co-owner Each 

case must be decided on its merits according o 

justice, equity and good conscience. ** 0 

Where during the pendency of a suit for partition 
e co-owner brings „ suit against another for joint 
possession of certain lands comprised in the o 
estate, the curt should be unwilling to disturb the 
eating possession of the lands during the pendency 

of the suit for partition between the parties, unless 

H lee Is bound to do so for verv ess 

C Mohammed Uydf.r Ali Khav «° m 10ysons * 

WsiiuAuKhsx, 36C L J155 ’ Mo ‘"^ 


one 


JUristiictiOn-WonT?,,-,,^ mbkct re , ai „. 

stolen property in Native Slate—Jhett m ? * ? 

India Ciilninal eZtoXZ*?** 
of 30, application of " 

A non. 1 ritish subject retaining pronertv in 
* ative State, stolen from British India i« ! 
amenable to the jurisdiction of British Court* n °f 
see,ion .K-of the, rim inn, , rocedn,'o‘ Co de <& ."? 
confer any such jurisdiction on them L m°h . u 
MAU Hussain „. humiou, * L. L. j.a.g. £ c R 1 j‘ 

160 


Petition, suit for—Title 
dec,i,n uf— Conflicting L.nLX Z, °Zer 

nation of-Equity and Law. ' deUrmi ‘ 

All persons who have an interest in the partition 
are proper parties to a partition suit and, 
m controversy amongst persons so interested 

partition must be decided in the suit. the 

A suit for partition may and does oftn», . 
the investigation of disputed questions of title™ V ° 
attempt to avoid them can only ) eu d to nZ IF 
multiplicity of litigation, and there h no reason ^? 3 
such questions should not be decided in thp m W ,jr 
the suit for partition. the Courso °f 

The Courts in India, having as thev ; • 

diction to administer both Ic’.'al mui J uris * 
remedies, may, in a suit for partitTon dctermini U - table 

°! Ull r- ,,,v ;* stiirat0 between different'nan'T 

claiming the same share, and then proceed^ J? 
the pari it ion so as to dispose of the ? 1 

trover.'y between them. L " ilo| ° oon. 

o here there is eouilicting claim to ahn^e in n 
land under t ho same ri.-ht under which , .* , 10 

souphi the d-Uii:.ii Ji ion Of thoconlliei ; U ! t,0lJ H 
to '*,<• part u ion and cannot b, I , , " 

parimoii is directed Such a case \\ bt ‘ il,ro 
witiiiu ti.e cat. gory „f claims utterly hoelL"^,'*" 



1054 


INDIAN OASES. 


Jurisdiction - conoid. 

eaoh demands not a Bhare but tbe whole, C 
Annapurna Debya v. Amiya Nath Baserjee, *5 0. 

L. J. (9' A. I. ^ {•' 3i»7 432 

J Uf Y trla I -Judge's charge to Jury - Judge, duty 
o), in stating law Judge giving his own opinion— 
Misdirection. 

Where in a trial by Jury the Judge wishes to 
inform the .lury as to what are the terms of a par¬ 
ticular provision of the law, it is necessary for him 
to read the actual words of the section containing 
that provision to the .lury, and, if necessary, to 
explain what is meant by the section if, instead of 
doing this, the Judge gives his own opinion of the 
meaning of the section, that would amount to a 
misdirection C Emperor v. Durga Chakan Bepari 
; n> (5. L. J. 171* 2 nC. W.S. :0U4 j:jCr. L J 5 7; 

(. 92*1 a. r. a (c.) m 407 

_— Language o) charge to Jury—Misinterpreta¬ 
tion of words by Jury. 

Where, in dealing with one of the charges again«t 
the accused, the Judge in charging the -'my uses 
words which the Jury might misinterpret, and might 
thereby be induced to come to the conclusion that 
there was nothing more to be said about the matter, 
that would amount to a mi-direction. Emperor 
v. Udrga Chakan Bepari 3o C I . J 17ij ", W. 
N. It02; 23 Cr. L. J. 567; (19-'-) A 1. R. (C ) ^ 

407 

Khati Khasgl lamls, purchaser of- Fuida, 
liability to pay. 

A purchaser of Klioti Klnsgi lands from one of 
the co-shaiers Khots, is liable to pay Fuida, unless 
he is able to show that by virtue of som- custom or 
agreement amongst the Khots the Fiida is not 
payable B Jayavt Baisha Savant u Abohl 
Hahiman Mahomed Ibrahim, Bom l It. 3i8 ; -Mi H. 
HIM: (1922) A. I K. (H.) 2 •» 335 

Kh^ti Settlement Act (Bom. Act J 

of IftiO), s. 10—“ fits land," meaning oj 

— K1 1 ot i lands-Occupancy truant — Una a ' h or ised 
transfer of part of land —Forfeiture by landlord 
— Statutes , construction o)-Clauses involving for. 

feiture. 

Where the occupancy tenant of Kho^i land trans- 
fers a portion thereof* without the consent of iho 
landlord the Inter is not entitled to take possession 
of the entire land rompri<in' the tenancy under 
B-ction 0 of the Khoti Set.lement Act. 

Per Shah, J -In the case of an unauthorised 

transfer of any part of Khoti l md by the oxmpiney 
tenant the consequences mn^t he limited to t ie 
lurid transferred and cannot ho reasonably extend¬ 
ed to the oiiiiro holding or to all the lauds com- 
prised in the occupancy. For this purpo e the 
smallest unit reogniso I bv the Khoti bottlcment 
Act must be taken. « <>, a Survey Nua.tvr or a 
recognised snl> division thereof, us debited by the 

Bombay 1 and Revenue ode . 

Th« Courts must construe clauses ot forfeiture in 

Statutes so as to involve tht least interference with 
the existing right s consistently with the pi un 
me tiling of the words nod by the • rgi4:iittre. 

Per Pratt, J -The phrase “lus land m the pmul 
part of section o of the Khoti Settlement Act 
means the porthm of the land in the h'dd.ng which 
is purported to be transferred or in which an interest 

is purported to bo transferred. 


[1922 

Khoti Settlement Act —conoid, 

If there is any ambiguity in a Statute, tbe Courts 
may adopt that construction which avoid! hardship 
or injustice. B Mamjavrvo Morishwar Bhandar- 
kar r, Krishnaji Satorao Bane, 24 Bom. L B. ldi* 
4 B. 470 2 7 7 

Land Acquisition Act (I of 18^4) 

—.4cij«isifion proceedings, commencement oj —Owner 
oj land , right of, to effect private sate, if determined. 
The commencement of proceedings under the 
I.and Acquisition Act for the acquisition of a pieco 
of land does not estop the owner from entering 
into a binding agreement for a private silo of the 
same. Such an agreement can be enforced like 
any other contract. C. Fort Press Co, I to. 
v . Municipal Corporation of the City of Bombay, 
43 M. L 1.4.9; 16 L. W. <54; Boat, b R. i^H- 
i 92 Jj \t W. N. 793; 46 13. 767; (19.2) A. I. R (P C.) 
365; 36 C L.J. 5 9 980 

- S. I 8— Compensation, measure of—Valua¬ 
tion of immoveable properl j ,—Hypothetical ca'cula- 
tions, value of—Important points that arise on 
compulsory acquisition. 

A purchase of property by a willing purchaser 
from a willing roller, is direct evidence of the 
market-value of the property, and when Govern¬ 
ment notifies its intention to compulsorily 
acquire a property, they are bound to offer what 
was given for the property, unless they are able to 
show conclusively that a fair value had not been 
given for the property here, however, the 
purchaser claims considerably more than what he 
g vp for tho property, he must show that in the 
neighbouiliood there has been a general rise in 
the value of property between tho date of his 
purchase and tho date of the compubory acquisition 
by Government 

Tho valuation of immoveable property is not an 
exact science and the very best efforts of an expert 
or a Court to fix a market value for a property ' can 
never amount to much more than a gua»t scientific 
guess which the Court should, in the casa of com- 
pulsory acquisition, temper with liberality. Hypo¬ 
thetical calculations when put forward before a Court 
of first instance should be seriously considered, but 
they are usually of no assistance whatever in enabl¬ 
ing it to come to a decision with regard to the 
market value of tho property. 

• hero land is compul.-urily acquired by Govern¬ 
ment under the I and Acquisition Act, tho two most 
important qu -stions tlmt arise are : 

( ) Whether the claimant has paid so high a price 
that a Court may consider that ho has not displayed 
the ordinary caution which a purchaser of land 
should display 

(2i Whether there has boon any increase ia tho 
value of property in the neighbourhood within the 
time which elapsed between his pu-chase and 
Government Notification, to show that tho property 
in worth more than what ho gave for it B 
FrE'CH.max v Assistant Collector, IIavelt, v4 
Bom. it. IS! (it***) A I. K 'H) sm) 521 

Land I J in 1 tenant -Agricultural lease, 
cxpi'fj of before the passing <■/ the Bengal Tenancy 
Art—Holding over, effect of — Stipulation in the 
original kalmliyat as to rate of interest, if enforce¬ 
able -Bengal Ttnancy Act (1/J/o/ 1335^, 88- 63, 
Old. (3), 67- 
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The plaintiff brought a suit for arrears of rent in 
respect of an agricultural tenancy which had com¬ 
menced with the execution of a registered kabuliyat 
for a term of three years on the i th .Vay the 
defendants in the suit were the sons and son-in law 
of the executant of the kabuliyat and they or their 
predecessor had been holding over since the expira¬ 
tion of the first term of the kabuliyat The rent was 
payable partly in cash and partly in kind and the 
condition as to interest contained in the l.abuliyat 
was that the tenant should pay interest at 6 pies 
per rupee per mensem on the cash lent and one lcutta 
per rupee per month on the rent payable in paddy: 

Held, that the provisions of section r 7 of the 
Bengal Tenancy Act were a bar to the plaintiff's 
getting any higher rate cf interest than that provid¬ 
ed in the section. 

Section 07 of the Bengal Tenancy Act is not 
limited in its application to a case where produce 
rent is paid quarterly. 

Clause (3) of section 64 of the Bengal Tenancy 
Act is not so exhaustive a definition which includes 
every kind of arrears of rent. It only deals with cases 
of rent payable in instalments. Brahmamoyi 
Debya v. So.marali Shkiku, (iy22) A. I. K. (Cd 77 

IC9 

- Dispossession of tenant by landlord from 

portion cf holding—Suspension of rent 

A, B and C succeeded to a tenancy. A who was 
entitled to a 12 -annas share took poss< ssion of the 
same. The landlord, not knowing the exact shares 
to which tho heirs were entitled, made u settle¬ 
ment of an v.annas share with B and C. Tho 
effect of this settlement was that A was unable 
to realize rent from some of the under-tenants 
who took advantage of tho situation In a suit by 
the landlord to recover rent : 

Reid, that there was a dispossession of tho 
principal defendant from a p >rti -a of the holding 
Buch as to cause a suspension of the rent of 
tho same. C Ramam Kama Boy v Haka Ciiaxiur 
Das 495 


■ L-'ase for a term of years —Lessee put into 

possession — Legal documents not executed and 
registered —Lease, if con be surrendered before 
expiry 0 / term — Lessor’s remedy—D images or rent. 
When in pursuance of an agreement to trans¬ 
fer property, tho intended transferee Iras 
taken nosscssion, though the requisite legal 
documents have not been executed and registered 
the position is the same as if the docutncn s had 
been executed, provided that specific performance 
can be obtained between the parties to the agree¬ 
ment in the same Court and at the same time as the 
subsequent legal question falls to be determined. 

A lessee of a tenancy for a I Tin of years is not 
entitled to terminate it by noth-.' of surrender before 
the expiry of the term of tho lease 

Where a contract of teuun y. under which rent 
is payable periodically is unlawfully brought to a 
premature termination by the tenant, the landlord 
is entitled only to damages and net to rent for the 
unexpired term of the lease Acceptance of surren¬ 
der does nut preclude the lessor from suing for 
damages for the breach of coutract by tho lessee, 


as it does Dot destroy the existing cause of action 
U Jogendiu Krishna Roy v. Kprpal H^rsht * «’o * 
35 C. L J 75: Act U. 345 993 


Occupancy holding, non transferable - Sale 
only of share, if entitles landlord to khas possession 
—Abandonment-Bayment or offer of payment of 
rent by tenant, effect of. 

A sale only of a share of a nor.-transferable occu¬ 
pancy holding does not entitle tho landlord to khas 
possession unless it is shown that there has been 
an abandonment. 

7 here can be no abandonment of a holding where 
there has been all along payment or offer of payment 
of rent by the tenant. C Sarat Chandra Db 
v Monorama Debi 


- Partial transfers—Occupancy holding non - 
transferable—Usufructuary mortgage by tenant - No 
abandonment—Landlord, if entitled to enter — 
Execution of usufructuary mortgage-Abandonment. 
A transfer by way of usufructuary mortgage 
stands on the same footing as other partial transfers 
Where there has been no abandonment by the 
tenur t, tho mere execution by him of a usufructuary 
mortgage in respect of a non-transferable occupancy 

posse.'sion of the mortgagee, does 
nor. entitle the landlord to re-enter on tho holding 
or recover possession. ® 

ibo mere execi biM of a usufructuary mortgage 
might not. of itself In sufficient to estab ish abandon- 
ment. C Ambika L)ebi v Swarxamayi Dasi. ( 9 21 
A. 1. 11. (C ) 135 425 


Rent fixed by contract, if can be raised by 
settlement of rent under Diara Act (XXXI of Ih5^> 
— Settlement of rent under Chap. X of the Bengal 
lenancy Act (VlU <>/ ;8S.%», effect oJ-Appeal. 

A contract contained in a solenama between a land- 
lord and a tenant unde, which the tenant is liable to 
pay rent at a certain rate, cannot bo affected by *he 
setth-ment of lent at a different rate under the Diara 
Act (X\\l of 1858). But if the rent fixed under 
the Diara Act is also tho rent settled under Chapter X 
of the Bengal l enancy Act, the tenant, in spite of the 
contract is liable iopay the rent settled under Chap¬ 
ter X of the Bengal Tenancy Act. C AmbicaChakan 
bES r. (iIKISII iiandra Sen 719 

Tenancy, denial of by landlord—Road Cess 
Return, admissibility o/ , in evidence- Batwara 
kha-ra .admissibility ©/—Batwara khasra if' 1 record” 
--Endd.ee Act (I Of 87 ), ss. 13,35, applicabi. 

lltff of " 

A Hoad Cess Return signed by a landlord is ad. 
m-.sMble as against him to prove the relationship 

A batwira khasra is not a ‘ record" within tho 
meaning ot so Mon 3f, of the Kv.donee Act and 
an entry made therein of the name of a tenant 

in possession is not admissible to prove the fact 
ot Ins tenancy. 

. ,,l<!re is "idling, hiwovor, to prevent a tem-t 
iron, putting tf„. », khasra in evideno . , , v, 

SOetlo’l M o. tho !v.-idciico A -I, to show . 
history of the lu.d bef.ro the creation ■ V',° 

tenancy ,n his livwr if that can in any v V 1, , i 

support to Ids coidcntion. Fat Sal- tit 

Am Bln A LaL 


a 'i 


. t j 


i 
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Landlord and tenant —concld. 

Third jjerson, suit Jor possession by, 
against tenant— Landlord not party to suit — 
Decree for possession by receipt of rent—Subsequent 
rent suit by landlord- Tenant, whether entitled to 
deduct rent paid to third person—Title paramount, 
eviction by, what is-Physical dispossession, whether 
necessary - Landlord’s covenant for quiet enjoyment, 
meaning of—Tenant, whether entitled In be indemnified 
against acts of strangers—Transfer of Property Act 
(IV of MS/), s, 103 (c). 

Eviction by title paramount means eviction by a 
title superior to the titles both of lessor and lessee 
against which neither is enabled to make a defence. 

To constitute eviction by title paramount it is not 
necessary that there shouid be a forcible expulsion 
of the tenant, nor is it necessary that the tenant 
should actually go out of possession, and if, upon a 
claim being made by a person with title paramount, 
the tenant consents by an attornment to such person 
to change the title under which he holds or enters 
into a new arrangement for holdiug under him this 
will be equivalent to an eviction and a fresh taking. 
Hut an eviction, whether actual or constructive, must 
be by a uarty having a good title. 

Section 10*, clause (c) of the Transfer of Property 
Act, provides for an implied covenant to the lessee 
to hold a lease without interruption and the 
clause is wide enough to include disturbance of 
possession by a person with a paramount title 
But it does not include a case of disturbance by 
persons having no lawful title or right of entry. 

The plaintiff let out a certain plot of land to the 
defendant who obtained possession and was in 
possession, when a third party S brought a suit for 
possession against him alone fur a portion of that 
same land and obtained a decree for possession 
by receipt of rent In a suit by the plaintiff for 
rent the defence was that the defendant had 
been ejected from a portion of the land by a title 
paramount and that he was, therefore, entitled to 

u proportionate abatement of rent: 

Held, (•) that, although d. had obtained a decree 
Q.rainst the defendant, it could not be said that he 
had got a title superior to that of the plaintiff who 
was no patty to the suit brought by S. and had no 
opportunity of showing that ho had atitlo to tho land 
and that, therefore, the defendant was not entitled 

to abatement of rent; , , A 

U) that the plaintiff, having once put the defend. 

ant in actual physical possession of the land, was 
not bound by any implied covenant to restore the 
defendant to possession unless it was shown that 3. 
had atitlo superior to that of tt e plaintiff. 

Obiter. -The express covenant for quiet enjoy¬ 
ment without any interruption or disturbance by 
the lessor, his heirs or assigns, even thougn fob 
lowed by the words ‘or by any other person or 
persons whomsoever; does not extend to the un¬ 
lawful acts of third persons haying no title ^ 
Banka fcEiuui Guush u. Madan Mohan Roy, ^ 0. 

W.N. M3 

Legal Inference fVom facts* if maybe 

examined in second appeal. 

Legal inferences drawn from facts may bo examin- 
ed in second appeal. L Gukdit Singh v. J&HAR 

fcCAR, 3 L. 237} *1022) A. I. U. (L.) 3u2 551 


? etters Patent ('Wad.), Cl. 15— Decision 

on preliminary issue, whether judgment—Negotiable 
Instruments Act (XXVIof ‘b8 J,s. 13 (’<?). 

The decision of a Judge sitting on the Original 
Side of tlie High • ourt on an issue set for trial 
before the rest of the suit is a judgment within 
cl 5 of the i.ettera Patent. *V* Kanalad Buoya v, 
Balaium Pa rams uk doss, 31 M. L. T. 281; 41 M. L». .1. 
43'/; ib L. W. o03 921 

Limltati >11, computation of—Appeal, limitation 
for—Appellant, it entitled to deduct period during 
which review application pending. 

In computing the period of limitation prescribsd 
for preferring an appeal, the appellant is entitled to 
deduct the period during which aa application for 
review was pending Li Purxa Chandra v Mabud 
Bckiisu 200 

-, law of, method of construing. 

Inasmuch as the Law of Limitation restricts the 
enforcement of rights, it should be ccnitrued strictly, 
and if there is any doubt, the interpretation should 
be in favour of tho right to proceed. L Anaxt *am 
V. ISAYAT ALt KllAV, l b. L. J. 6 »9 1-^5 

-— Mesne profits, dcciesfor, affirmed on appeal — 

Application for determination of mesne profits — 

Limitation terminus a quo _ • 

Where a decree for mesne profits is affirmed on 
appeal, the limitation for an application for deter- 
mination of mesne profits is to be computed from 
the date of the decree of the Appellate Lonrfc. 
Kubee Singh v. Haj Kunwar, L6 0. C. 132; 0^?) 
A. L R. [S 0.) W7 896 

Limitation Act (IX of 1903), s. 5— 

Period of limitation, extension of Revision. 

Whc-e a lower Appellate Court exercises the 
discretion conferred by section S of the Limitation 
Act and extends tho prcsciibed period of limitation, 
a l!i"h 'ourt cannot interfere unoer section 1 » oi 
the ( ivil Procedure Code. IYS Perumal Moopan v. 
Vexkataciiariar. 15 L. W- 5-f>; 42 M. L. V 5H3; 
(19?.) M. W N. 263; 31 M. L. T. 35; (1922) A 1 11. 
(M ) 193 91 li 

__— s. 5-'Sufficient cause," what constitutes — 

Litigant acting on Counsel's incorrect advice -Time, 
extension of. 

The English rule, that a mistake made by a solicitor 
of a party, who is applying for au extension of time, 
is not a sufficient ground for extending it,, is a salu¬ 
tary one and the Courts should ordinarily insist upon 
legal practitioners giving correct advice. But con¬ 
sidering the present state of the profession, an honest 
mistake, oven though a negligent one, ought riot to 
be allowed to operate to the prejudice of clients. 

What constitutes “sufficient cause” within the 
meaning of section 5 of tho Limitation Act cannot 
be laid down by hard and fast rules, and must be 
determined on a reference to the circumstances of 
each case. Tho expression “sufficient cause” should 
bo liberally construed, so as to advance substantial 
j astice. An honest mistake mado by a litigant upon 
incorrect advice given to him by his lawyer is a 
sufficient causo within the meaning of section 6 of 

the Act 

Whore an appellant is advised by his Vakil that 
copies of tho judgment and decree of lower Appellate 
Court are sufficient for tho purposes of his appeal to 
the High Court and he honestly believes that the 
advice °givcu to him is correct and, consequent!/, 
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Limitation Act, 1908 —oonfcd. 


Limitation Act, 1908-oontd. 


makes a delay in the presentation of the copy of the 
judgment of the Court of first instance and ask 9 that 
his appeal be admitted although the period ofliraita- 
tion has expired, such an honest mistake made by 
a litigant upon incorrect advice given to him by his 
lawyer is a sufficient cause within the meaning of 
section 6 of the Limitation Act and entitles him to 
have his appeal admitted A Shib Dayal v 
Jagannath Prasad, 20 A. L. J. 674; 44 A. 636; (»92>) 
A. I R. A 490 <' |2 

--- - SS* 5, 12 — Civil Procedure Code (Act V 

or QO'J, s. 12*, 0. XLl, r. 1— Appeal, second 

— Limitation—lime spent in obtaining copy of First 
Court’s judgment, whether can be excluded—Exten¬ 
sion of time—Sufficient cause. 

Under section 12 of the Limitation Act the time 
requisite for obtaining the copy of the judgment on 
which the decree appealed against is founded can 
alone be excluded in computing the period of limi¬ 
tation In the case of a second appeal, therefore, the 
period spent in obtaining a '*opy of the First Court’s 
judgment cannot be excluded und*r the provisions 
of this section, even where the Rules of the High 
Court require a copy of the First Court’s judgment 
to be filed along with the memorandum of appeal 
A High Court has power to alter, amend and add to 
rules of procedure laid down iu the Code of Civil Pro¬ 
cedure according to section 122 of the Code, but it 
has no power to alter the period of limitation provided 
by the Limitation Act. 

A Court is not bound to show indulgence to an 
appellant under section 5 of the Limitation Act, 
who has not been prompt in applying for copies L 

Madan (1 opal v Malawa 11am 777 

-- SS. 5, I ^1*— Appeals, admission of, after 

limitation-Court whither maj follow provisions 
of s. I 4 

In the exercise of its discretion under section 5 of 
the Limitation Act in regard to the admission of 
an appeal, the Court may very well bo guided by 
the provisions of section 14 of the Act, although the 
same do not in terms apply to appeals. C 
Kumudini Kay v Kamala Kant Sen, r5 U. L. J. n«: 

( 922) A. I. it. (0 ) 247 575 

-S» I 2 (2) —Judgment delivered on last 

day before vacation — Application fur copy made on 
first day after re,opening—Time requisite for 
obtaining copy — Vacation included. 

The general ru'e is that the time requisite for 
obtaining a copy does not begin until an application 
for copy has been made. 

Where, howevor, judgment is not delivered until 
the last day before the vacation and the application 
for copy is made on the first day after re-opening, 
it is only reasonable to include the vacation as part of 
the time requisite for obtaining the copy. O 
Abdul Ghaffar v. Uasul-un-ms\, 25 O C. 71; q O. 
L. J i 6; ( 92 i) A. I. K (J. C i :<9 250 

-— S. I Z (2) —Tune requisite for obtaining 

copy of decree, iiow determine l —Conduct of 
a paella nt. 

In determining what is the requisite time for 
obtaining a enpy of a decree, the conduct of an 
appellant must be considered. No period can bo 
regarded as requisite under section \i of the Limi¬ 
tation Act which need not have elapsed, if the appel¬ 
lant had acted with reasonable promptitude aul 


taken reasonable and proper steps to obtain the 
copy. P. C. Pramatha Nath Roy v. William 
Arthur Lee, 31 M. L. T. 193; 4 U. P. L. R. (P. C ) 
103; (1922) A. 1. R. (P. C.) 3f2; 43 M. L. J. 765; 

27 0. W.N-1‘6 900 

-- S. I 3 —Foreign territory — Basra , whether 

under administration of Government of India- 
Period of absence in Basra, exclusion of. 

The fact that uhe territory of Basra was occupied 
by troops sent by the Government of India for the 
campaign in Mesopotamia and that the despatches 
relating to the operations of those troops were 
published in the Gazette of India, is insufficient to 
show that Basra was under the administration of the 
Government of India ; for the purposes, therefore, 
of section 13 of the Limitation Act, absence in 
Basra is absence in a foreign territory, and a plaint¬ 
iff is entitled to deduct the period of such absence 
from the period of limitation prescribed for a suit to 
recover on a pro-note executed by the absentee in 
British India. A Fakurullah Khan y. Ram Sardp, 
20 A. L. J. 7if; 4 U. P. L. Ei A.-218 978 


' S. 18, application of. See Civil 
Procedure Code, 1909, 0. XXI, r. 2 (3) 92-4 

18, Sella I, Art* 62 '•■Fraud, plea 

of -Burden of proof—Party defrauded, right of t 
whether a ffected by lapse of time—Suit for money 
belonging to plaintiff received by defendant — 
Art o', application of—Appeal, second—New and 
inconsistent plea. 

A person, who desires to invoke the aid of 
section 18 of the Limitation Act, must establish 
that there has been fraud and that by means 
of such fraud he has been kept from the know- 
lodge of his right to sue or of the title where¬ 
on it is founded. Once this is established, the burden 
is shifted on to the other side to show that the 
plaintiff had knowledge of the transaction beyond 
the period of limitation. Such knowledge must be 
clear and definite knowledge of the facts constitut¬ 
ing the particular fraud, it is not sufficient for the 
defendant to show that the plaintiff had some 
clues and hints which, perhaps, if vigorously and 
acutely followed up, might have led to a complete 
knowledge of the fraud 

Where a remedy is given on the ground of fraud, 
it is governed by this important principle tbit the 
right of the party defrauded is not affected by lapso 
of time or, generally speaking, by anything done or 
omitted to be done, so long as he remains, without 
any fault of his own, in ignorance of the fraud that 
has been committed. 

The form of suit, indicated by Art. 62 of the 
Limitation Act is applicable whore defendant has 
received money which, in justice and equity, belongs 
to plaintiff, under such circumstauces as in law 
renders the receipt of it a receipt by the defendant to 
the plaintiff The Article most uea lv uppr jaehes the 
formula of money had and received by the defend¬ 
ant for the plaintiff’s use. if read us a descrivth.u 
ami apart from the technical qualifications iir.jj -i t- 
od iu English Law and procedure. 

A suit was brought to recover a certain sum of 
money deposited by G.e plaintiffs sister it, law iu 
a Bank through the defendant and withdrawn by 
latter on her death iu ;v*ply to lug plain 
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allegation that it had boon misappropriated by the 
defendant, the latter repudiated the claim as un. 
founded and even denied that the money belonged 
to the plaintiff’s sister-in-law. This fact was falsified 
by the information obtained by the plaintiff from 
the Panic. The defendant, at. last asked for per¬ 
mission in the second appeal to plead that he had 
been guilty of fraud and that as the plaintiff had 
been in full possession of (lie material facts for more 
than three years prior to the suit, the suit was time- 

barred : 

Held, that the suit was governed by Art 6? of 
Schedule l to the Limitation Act and would ho 
harred except for the provisions of section 18 of the 
Act, to the benefit of which the plaintiff was entitled; 

(ii) that the defendant could not be allowed 
to set up and establish a position which would be 
contradictory to what had hitherto been his defence. 
^ Biman Chandra Dutta v Promotho Nath Ghosh, 
30 C L J. 295; 41) C. 880; ('922) A. f. R. {C.j 1A7 

94 

-s. 19 —Mortgage —Bond executed subss- 

'(justly acknowledging liability to pay interest— 
Acknowledgment, whether extend* to mortgagor's 
.obligations under mortgaje-decd. 
i\n'admission of liability to pay interest duo on 
a mortgage-deed, contained in bonds executed sub- 
Koqncntly, amounts to an acknowledgment of lia¬ 
bility under the mortgage, including liability to giro 
pos-esfcion to the mortgagee L Axant Ram v. 
Ivayat Am Kiiy',2 L. L. J. 519 185 

—- S. 20 — Authorised agent—Judge paging 

dre,’CC-holder money deposited in Court by judgment, 
debtor—Judge signing paper indicating payment — 
"Agent duty authorised," construction of. 

A sum of money was deposited in Court in part- 
payment of a decree and the Judge while paying it 
to the decree-holder signed a paper indicating the pay¬ 
ment in his presence and through Court The 
decree-holder took out. execution for the balance of 
(lie money due under the decree, within three years 
from the date of payment by the Court but more than 
three years from the date of the decree: 

Held, (i ) that the execution was within time, as 
the part-payment gave a fresh starting point of 
limitation under section 2d of the Limitation Act: 

(ii) that, the fact that, the Judge signed a paper 
indicating the payment in his presence and through 
Court, satisfied tho condition that the fact of pay¬ 
ment should appear in tho handwriting of the per¬ 
son making the same : 

(in) that a 1 ourt paying in the cours? of its duty 
the money duo by judgment-debtor is also a legally 
eoiiatituted agent of tho judgment-debtor for that 
purpose 

lei- Satin ti va Aiynr , J. —In construing the words 
“agent duly authorised." Courts ought to ho as 
liberal as possible The authorisation need not be a 
voluntary authorisation. Tlio Law of l imitation 
is partly intended to promote diligence on tho part of 
creditors in t lie matter of recovery of their debts. 
Tho provisions of Kcetions d and 21 ) of the Limita¬ 
tion Act are intended to show that a creditor will 
not be pennli-ed by the b.ir of limitati n, if ho had 
betMi diligent enough to get the handwriting of tho 
debtor to evidence an acknowledgment of the fact of 
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part-payment within the period of limitation. 
These sections, however, have not been based upon 
the fiction of an implied new promise to pay, for an 
acknowledgment signed by the party liable is suffi- 
cicut, even when accompanied by a refusal to pay 
ter Coutts Trotter, J — If a debtoi’s assets are so 
placed, either by his own act or by operation of 
law, that if some one other than he alone can 
realise them for the purpose of making payments 
due from him, then the act of that other in operat¬ 
ing upon the debtor’s assets must be treated as the 
act of the debtor himself, the volition of the debtor 
in such a case being neither requisite nor relevant, 
FYI Govindasami Pillai v. Dasai Goondan, 14 L. W. 
3 0; -1921) M. W. N. 68*; 41 M. L, J. 423; 41 hi. 971 

ICO 

-Sch. I, Art. 9— 'Plaintiff' in Col. Ill, 

meaninq of—Proof ot knowledge, onus as to. 

A suit to set aside a deed of gift for undue influence 
is governed by Art. 91 of the Limitation Act. 

The cessation of undue influence has no relevancy 
on tho question of limitation, unless the matter could 
be brought under the heading of fraud so as to attract 
the operation of section 18 of the Limitation Act. 

In cases to which Art. 9 of the Limitation Act 
is applicable the onus is not on the defendant to 
prove that the plaintiff’s knowledge arose more 
than 3 years befo>e suit 

The word ‘plaintiff’ in Art. 9’, column includes 
his predecessor. IYI Rajarajeswara Sethupathi 
A verbal i* Kuppcsami Ivkr, 41 M. L. J. 474; (1^21» 
M. \V. N. 722 352 

---- Arts. II, 11 A — 'Person 

ngain.'t whom" meaning of. 

'I lie opening words of Art. 11 of the Limitation 
Act, namely “a person against whom" include a 
decree-holder. A Bhikhari Das v. Abdullah, 

11922 A.), R. (A.) 403; 2C A. L. J. 57#=; 44 A 6')7 

241 

-— - Art. I I A, applicability of. 

Pee Civ.i. Procedure Code, ’-9CP, 0. XXI, rr 9«, 
ff\ 10 , 10 , :C3 524 

-- A’ tS. 30, 31 —“Jgainot a 

carrier for losing or injuring good*," meaning of— 
Loss, tune of, proof of - Onus— Non-delivery of 
goods—No lelusal to deliver—Limitation, operation 
of— Reasonable time Jot delivery 
Art. 30 of Schedule I to the i imitation Act refers 
to losing or injuring goods by the Carrier, and not by 
the consignee, that is to say, time begins to run 
from the time when the Carrier lost or injured the 
goods, and not from tho rime when the consignee 
may be said to have suffered loss The words "against 
a Carrier for losing or injuring goods", obviously 
suggest not a mere loss of goods to the owi cr, which 
might be caused by non delivery, but an actual 
losing of goods by the Carrier himself, and the 
burden of proving that the goods were bst moie 
than one year before the institution of a suit for 
damages, is on the Carrier 
'1 here is no inflexible rule that, in an action to 
recover damages for non-delivery of goods against 
n carrier, time, under Art. 3] of Sch I to the l imita¬ 
tion Act, must begin to run from the expiry cf tho 
ordinary period of transit. 
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In an action for damages for non-delivery of 
goods consigned to a Railway Company, where no 
time is fixed for delivery, it' the correspondence 
between the parties shows that the matter was 
being inquired into and that there was no refusal 
to deliver well within a year of the suit, Art 
of Schedule I to the Limitation Act cannot be pleaded 
as a bar, for, in such a case, it caunot be said 
that tho suit was brought more than a year 
from the expiry of a reasonable time within which 
the goods should have been delivered. A Jtgal 
Kishore v. Great Indian Peninsula Railway, 0 A. 
L J. 792; * U P. L R (A.)2iff 98 I 

-Sch. f, Arts, 44, 141— Hindu Law 

—Alienation by co-pnrccner of minor co-pircener’s 
share—Suit by minor to recover possession - Limita¬ 
tion 

A suit by a co-parcener in a Hindu joint family 
to recover possession of liis share of the property 
alienated during tho plaintiff's minority by another 
co-parcener who purported to act as, but was not 
in fact, tho guardian of the plamtitf is governed 
by Art. 144 and not by Art. 44 of Schedule I to 
the Limitation Act. l. Sunder v. Suiaman, (1922) 
A. I. B, vL.i ?66 731 

—-Arts. 57, 6*. 85 —Suit to 

recover money from agent alter balance struck — 
Limitation. 

Plaintiffs alleging that the defendants were their 
gumashtas set foith in their plaint that by agreement 
between the parties the plaintiffs financed tho 
defendants and took with them an equal share in 
profit and los3 on tho defendants’ transactions On 
tho oilier hand, inasmuch as the plaintiffs financed 
the defendants, defendants undertook to pay inter¬ 
est. The plaint further recited a series of trans¬ 
actions terminating in the striking of a balance by 
1 he defendants in the plaintiffs’favour. Plaintiffs 
brought a suit upon the account supported by tho 
acknowledgment: 

Held, I) that although there had been u mutual 
and current account between the parties, it was not 
open and current at tho time of the suit, and that, 
therefore, tho suit was not governed by Art S of 
Soli 1 to the l imitation Act ; 

(v) that if the suit was regarded as one for 
money payable for money found to be dun on an 
account stated, it was governed by Art (it of Sch 1 
to tho Limitation Act; 


of one aide and sometimes in favour of the other, 
but its ab3enee is not conclusive proof against 
mutuality. The fact that the balance no longer 
shifted is notin itself sufficient to justify the con¬ 
clusion that the account had ceased to be a mutual, 
open and current account. L B Arena hall ui 
CHETTY t> SoMASUNOARAM CheTTY, llL. B. R. 4dff 
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-Sch. I, Arts. 89, 1 15, I! 6, I 32 

—Suit Jor accounts — Limitation — "Movables,” if 
include money—Termination of agency—Question oj 
fact—Omission to render accounts—llelusal 
Art fr'ff of Sch. 1 to tho Limitation Act, applies 
to a suit for accounts by a principal against his 
rent collector, as the term “moveable property” in 
that Article includes money. 

To make Art. i Hi of Sch I to the I imitation Act 
applicable, it must be shown, as provided in Art 115, 
that the suit is of a nature not specifically provided 
for in the Schedule. 

'I he question whether an agency has terminated 
within tho meaning of Art. «J of the Limitation 
Act is a question of fact 

An omission to render accounts where accounts 
are demanded may operate as refusal. 

When a suit for accounts is decreed, the accounts 
are not necessarily restricted to the three years pre¬ 
ceding the institution of the suit or three years pre¬ 
ceding the termination of the agency. But where by 
reason of the happening of events the claim for 
accounts up to a certain date is barred by limi¬ 
tation at the date of the institution of the suit, the 
defendant can ooly be called upon to render accounts 
only in relation to transactions which tjok place 
after that date. 

Obiter - Where immoveable property is hypothe¬ 
cated to secure the performance of an obligation un¬ 
dertaken by an agent, a suit by tho principal may in 
essenc 3 be regarded as a suit to enforce a charge 
on immoveable property within thy meaning of 
Art 142 of Schedule I to the Limitation Act and 
may, consequently, be governed by the period of 12 
yea'-s provided by that Article. .J Pranium 
aIookekjes v, Jag a dish Nath Ray, 45 C L. J. .1; 
2G D. ...N 01:4/0. 2.>0 ; (1022) A. I. R. (I ) -55 

562 

- rt. 103. See Contract Act, 

187- ; , s. 253 (*0) 722 


(S) that if it was regarded as a suit for money 
payable for money lent, or as a suit for the re-pav- 
ment of principal and iutercst less any credit due 
to the defendants in respect of profit on transicti >ns 
effected by the defendants, then Art. 57 of Sch. f 
of the Limitation Act would be applicibl?. L Pi km 
C l urdas Kam Kotu Ram v. 13it auwas Das, (1322) A 1. 

K. (L ) b2 815 

-— - Art. 85 — Mutual, open and 

current account — festal mutuality—Shitting b ilance. 


o 


Where one party only makes piyinents to. or tor, 
on account of, the other and that other only trom 


time to time makes piyment in re-paymeut. the 
accounts cinnot besiid to be mutual within the 


meaning of Art. 85 of Schedule 1 to tho Limitation 


Act. 

The test of mutuality h the presence in the 
accounts of a shifting btUa.-J so no:i nos i i favour 


--Ar li I IS Pen lor and parch ner 

_ •tti'.e deed, construct ion ■> ovenant for title awl 

quiet enjoym-at, br’ich It ini ljes, suit for — 

Limit ition, >tartiuj o»a‘ ■/ 'a use oj action. 

Asale-de’d ex-cut * I a: i • otuliut and another to 
plaintiff containe l the foil > mg covenant: “if there 
is any dispute in resp*cr of rhis by Giritis, Samantas 
uni others, etc , w* sh ill • '!e them out of our e.x- 
pease an 1 we shall be bound to carry out this sale 
without obstruction.” 1’iie other vendor’s son sued 
plaintiff for roc ivery half tho lau 1 comprised in 
tli: sale and obtained a decree in l'Ji t Tim present 
suit was tiled by pliin'iff ia iff17 for recovery of half 


the sale pri -e : 

tL‘hl. that even assuming that thme 
covenant for quiet enjoyment there was 
cr,-:n.mt for title and Thu suit would bo 


was no 
clearly a 
governor 
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by Article 116 of the Limitation Act. IYI Sistla 
Subbayya v. Pata Pitchanna, (1922) M. W. N. 4v0 

190 

-Sch. 1, Art. 120. See Bengal Ten. 

ancy Act, 1886 , s. UIA 489 

■ ■ -- - Aft. 132, applicability of. See 

Mortgage 707 

.. Art. 134 —Transjer of title by 

mortgagee —Mortgaged property under ownership of 
Hindu, widow—Reversioner, suit by, to recover pos- 
session — Limitation —Reumioner’s disability , nature 
of—Acquiescence by female owner, effect of—Art. 141 , 
application of. 

Where the mortgagee of an estate in the owner¬ 
ship of a Hindu widow transfers absolute title to the 
same, the reversioner must bring a suit for recovery 
of possession under Art. 134 of Sch I to the Limits- 
tion Act, as Art. 141 has no application to such a 
case. 

Per Spencer, J .— A reversioner’s disability to sue 
for possession while a Hindu female is the owner in 
possession of the estate is not on the same footing 
as disability of a minor, an idiot, or an insane person 
in whose favour an extra period of limitation has 
been allowed for instituting their suits, whatever 
may be the Article applicable to a suit of the same 
description by a person not so disabled 

A female owner’s acquiescence in the transfer of 
an estate made by the mortgages will not amount 
to an act of alienation which a reversioner on 
succeeding to the estate can sue to set aside. 

The expression “hereby otherwise specially provid¬ 
ed for” in Art. 144 of Schedule I tothe Limitation Act, 

indicates that that Article is the residuary Article 
for suits for the possession of immoveable property, 
but before a plaintiff can have resort to this Article, 
he must first, show that Art. 134 is inapplicable. 

Per Ramesam, J.—Art 141 covers only those cases 
in which the cause of action is simply the death of 
the female and the only obstacle to the reversioner 
seeking to obtain possession is either an act of the 
female or her inaction—in either case resulting in the 
loss of possession to a stranger and the need of a 
suit on behalf of the reversioner. But this Article 
applies only when the suit is of a kind not described in 
Arts. 134, 136, 13*, 141', 142 and 143. 

The object of Art. J34 of Sch. I to the Limita¬ 
tion Act is to cut do,vn the period available to the 
mortgagor under Art. 48 and to compel him to 
watch the conduct of the mortgagee aud to inter¬ 
vene on a transfer. 

Though it is true that a reversioner cannot sue to 
redeem during the lifetime of a widow, yet if the 
intervening female’s conduct is such as to raise an 
apprehension that the property will never ho 
redeemed or altogether lost, a reversioner can 
maintain an action for the preservation of the 
property. IYI Narayanasami Naickkr v Periasamy 
Odayar, 14 L. W. up; (mi ) M. W. N. 465; 4 ,\1. L. 

J. ltH; 44 M 961 734 

---Art. 139 —Tenant holding over 

—Adverse possession - Landlord, suit for possession 
by—Limitation. 

A tenant who holds over cannot set up adverse 
title to the landlord, nevertheless under Art. 13v1 of 
1 to the Limitation Act, tho latter can only 
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recover possession if he sues within 12 years. A 
Debi Prasad v. Gujar, 20 A. L. J. 696; (1922) A. I. 

R. (A) 423 ' 75Q 

-* Sch. I, Arts. 141, 144— Sait by 

reversioners for possession of immoveable property 
—Adverse possession -Limitation. 

A suit by the reversioners of a deceased person, 
for possession of immoveable property originally 
owned by him, against the person in occupation, 
would be governed by Art. i 4 l of tho Limitation 
Act, unless the defendant could show that adverse 
possession started in the lifetime of the deceased. L. 
Chanax Singh v Salig 11am, 36 P. L. R. 1922 17/ 

-Art. 144 —Proof of title by 

plaintiff—Burden on defendant to prove possession 
for over 12 years before suit—Constructive possession 
— Title—Constructive possession always follows title. 
In cases falling under Art 144 of Schedule I to 
tho Limitation Act, it is not incumbent on the plaint¬ 
iff to establish possession within 12 years of 
suit. He has to prove title and it then rests on the 
defendant to prove that he and those under whom 
he claims have been in possession for over twelve 
year before suit. N Sakiiaram v. Deoba 320 

--- Arts. I 65, 181 —Civil Pro¬ 
cedure Code (Act V of 1H03J, 0. XXF, r. 100— 
Application by judgment-debtor for restoration of 
excess property delivered in execution—Limitation. 

An application under 0 XXI, r. 100 of the Civil 
Procedure Code for restoration of excess property 
delivered in execution, is, where tho applicant is the 
judgment-debtor, governed by Art. island not Art. 
i 6 r > of the Limitation Act B Rasul Mauik Pinjar 
v Amina Hanif, >4 Bom. L. R. 77i; (1922) A. I. k. 
(B.) 271; 4'j B. i031 349 

-ArlS. 174, 181 v application 

of. See Execution of decree 783 

-Arts. 181, 182. See Appli¬ 
cation FOR POSSESSION BY PURTIIASER, NOT STEP-IN- 
AID OF EXECUTION 633 

- Arts. 181, 182 —Preliminary 

decree—Amendment after expiry of limitation for 
applying for final decree—Final decree, applicatirn 
Jar - Extension of time 

The holder of a preliminary decree applied for 
amendment of tho same on the ground that the sum 
as entered in the decree was less than that granted 
by the judgment. The application was made after 
tho expiry of the period of limitation proscribed for 
applying for a final decree. The Court made the 
amendment as desired Tho decree-holder preferred 
an application for a final decree counting the limi¬ 
tation from the date of the amendment: 

Held, that tho application was not maintainable 
as the decree-holder by postponing his amendment 
till after the expiry of the period of limitation pro- 
soribed for making the preliminary decree final, 
could not revive his right to obtain a final decree 
by reason of such a variation in the preliminary 
decree. N Nanehl vl t? Gulsh w Rai, 13 N, L. R. 

63; (IM21) A. I. K. ,'N » 217 919 

—--— Art. 182 —Ecedition of decree 

—Incompetent appeal by juljmtnt.di'jbr-Li nila* 

tion, of, whether suspended* 
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Madras Estates Land Act-conoid. 


zr A r al ~ 

T° h S e "‘dt “ £"*" .1 eC ' ee •»cLS. 

clause i- of Z h T> ther ® haS been an a PP e ai” in 
to the limL **? e A “- ,8i! of th e Second Schedule 
the Limitation Act mean an appeal from the 

in° r ° rder aon ffbt to be executed, and do not 
include an appeal from an order dismissing an 
application to set aside an ex parte decree ° N 

N L.TtgV' IUHIMK£JAX ’ (m2) A L R * (N.)'i97j u! 


When 1/ . C °.“ ,wt oj execution. 

fej for e^° Ur ■ " hlCh has P asscd a dec.ee fans- 
ters it for execution to another Court, an application 

for transfer to still another Court should be made 

to the court to which the decree has already been 

Co.?rt ferret ' f “ Ch au a PP licati °a made to life First 
Court cannot be treated as a step-iu-aid of execuion 

as it ceases to be the proper Court within the 
Act an af sf bC1 ‘ •’ ?“• 182 (S) of tl,e limitation 

Act, as soon as it has transferred the decreo t> 

uZTlVT" 2 MANJAI’PA SH,.„rt 

M iJOM. L. K. 793; U9J2) A 1 K. (B ) .-59 566 

Loca ! In Sp 6 C t i O ri—Magistrate, power of, to 
taken kC l ° QUS *“ <|U ° f ° r un,ieista> ^9 evidence 

Itislefritimatefora Magistrate trying a case to 
mahoa local inspection at the request of the parties 

atm m the presence of their I leaders for the purpose 
of enabling him to understand the evidence which had 
been taken in the case. C Am Manual e. G Irish 
Chandra Cholduurv, 23 Cr L. J. 502 38 

m |\ d 0S> S , Estates Land Act (1 of 

ludi C r T ;\ 0,t h ' J ACt t0 SCtUe **«'« ^wZ 

lutitfiv)tl (tn.l tenant. 

Bm J “. dec ! arin «, the ,.-ig'-ta of occupancy roi,ja(» and 

*pr?™tc Z '7„ f ® ** laudlunr. 

pi mite lands and mnjuh lands”, the Madras 

LstatesLand Act affirmed the old customary law 
that has always been recognised by the Kriti‘h 
Administration Apart from the rules relation to 
procedure and jui is diction of Revenue Courts it 
created one new right in order to settle the constant 
disputes between landlords and tenants and gave 
ctupaney rights to all raiyats in occupation of lands 
within an “estate at the time it urns passed It 
also declared and gave statutory recognition to 

aonlv'to 1 ’” S / UndStatU3 Thes0 re »'»rks do not 
r!ZL!Z ”"9***™ tracts in the direct possession of 
Government which are let out to LaZdan or 

timeditaiy raiyats for purposes of cultivation. P (j 
Chjdambara Sannaduigal t>. Veerama Kkiuu, 31 M. 

L f. 5 *: lt> L. VV. 102; 45 M. 53b: {:f>2 1 At W N 
7*1 s AI. L.-L 640; (192*?) A l |{ /p (J \ 2 [) > 53 Q 

“ f• 3 (3 1 - -"Holding” whether mean* ascer 


ttSTr* 01 ShaminMd ^-^ Court, 

0D ‘ 7 aSOertaiaed h0ldin 8 a a - 

=n?ftw ^ 

7Sg: i ?& , * ( S^Or W n al Sale 

Side Butn^ciu C de^. K doc«mch r r 3 ; £ 

negotiable instruments specifically describedTn °f 
and the questions of how far a particular Bill of 

majority ^Act (ix of‘VaTsf 3 S 9 !*’ 

2S3T* - i " a - 0UarJia ’* 

so J fa* T 0 his m etaX° f 

marriage is concerned id k *, ° a P er8 °n in 
Muhammadan Law, aid snch^ ugeunTovtu/^ 

L , Vu ' SAH » 2A1NAB 727 

’ 1 Courts Act (Bom. a of 

iyOo), S, 5, Explanation—Ouster h„ 
whether amounts to dispossession! 7 b S ™-°"> ner * 
Mamlatdar to award joint possession, UnSd ‘ Ct,0n °i 

the^a^a&.^c^/T'nfZr eeCti °“ 5 ° f 

one co-owner who has rights ovet t.h'T^af 10 ' 1 ° f 
erty, although it may inteffere with ttw".' prop ' 
ship of his co-owner, does not amount ro d • ^ OWuer - 
uuder the Act, audit was no^S 

by one co-owner of the other should , n th fc ° U8ter 

possession within the n.^i.trfth;^ t0 di8 ‘ 
entitle the Mamlatdar to award joint „ &8 - to 

B.lNAJiBUAI y. MatHUR Iihjm r J ■ i ' t 1 36881011 * 
1016^1,. ^ 9 . (.9-^ A I tl & l'w ^ L * R - 



L i^ ( ° rdinance ( ri or 1921 ) 

Law* Area—Arrest°°of oSt^ 11 in . Martia ' 
legality of-Summary Magistrate 0!^'! , aroa » 
offender arrested ontside i ‘^7T“ d by * of 
legality of. See Gk, Mik , Area. 

64, 68, CO. 177, 491 CEDUKL CoDK » «»»?*, 

-ss. e, 7 

J/f/ ft id l Lai v u t't'i 


a • j 7 , /• „ j wnvuier means ascer* 

to, nod holding-Co-tenunti-EjectMot ouit-Suit 


l/nrtint £uc uroo-Trn bo' <i,“"‘'“ :<s,on <*, U 

-1, t'jiilJ'Jf&l- £*** COrP " S ' * 

mlidUgot-JuriJJZ priawr 

.ho- i:i 

of l'*21 by a Soxainory MacrUtr-tQ h ... 

O u • •* V <• LU \J 
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* 

outside such area is illegal and a conviction following 
thereon is liable to be set aside, 

in case of such conviction the High Court has 
power to interfere by the issue of a writ of habeas 
corpus to the jailor of the jail in which the prisoner 
is confined. SVl Erada Padisharedil Govixdak, 
In re, ib L. VV. 3l9» 44 M L..I. 3: fi; 31 L, T. 30 b 
Cr. L. J. 014 <«92 1 AI.R «MJ 499 833 

Mesne profits, application lor ascertainment 
oj — Venue—Application, nit use of—Interest— Dis¬ 
cretion-High Court, power of, to interfere 
The proper Court in which to institute proceedings 
for the ascertainment of mesne profits is the Court 
passing the decree, even though the claim exceeds 
the ordinary pecuniary jurisdiction of such Court 
An application for ascertainment of mesne profits 
decreed is not a suit, but a proceeding in a suit, 
consequently, where mesne profits are decreed, the 
i plaintiff is entitled to such profits for three years 
- before the date of the suit. 

It is entirely within the discretion of a Court to 
fit the rate of interest decreed, and the High Court 
will not, in second appeal, interfere with that dis¬ 
cretion t-at Sura j Prasad t*. So :jau Mahtq. 2 
P. i,. T. G4S ^ 903 

Minor* sale in favour of, validity of — Minor, whe¬ 
ther can sue for possession of property sold. 

There is nothing in the law to prevent a minor 
becoming a transferee of immoveable property and 
u minor m whose favour a valid deed of sale has 
been executed is competent to sue for possession of 
the property conveyed thereby. EM Balkrishna v. 
La Kill’, (1922) A, 1.11. (N ) 239 191 

. Mortgage-C'<> vcnant postponinet redemption,when 
amounts to clog on cqupy of redemption — Redemp¬ 
tion before expiry of term, when allowed. 

A covenant postponing redemption for a long term 
need not necessarily of itself amount to a clog on the 
equity of redemption, but the effect of all the. con¬ 
ditions in the deed must bo considered as a whole, 
and if those conditions would result in making 
redemption very difficult, if not impossible, at the 
end of the term, a Court may ignore the covenant 
postponing redemption and may allow redemption at 
any time on such terms as it thinks lit, O Kunj 
JJrhari Lai, v. Pkau Nakayan, 9 0. L. J. 291; t '9221 
A L R. v.l. 0., 233 5^9 

- Perpetual lease in favour of mortgagee — 

Same transaction—Cloy on redemption 
Where a perpetual l<*a«o by a mortgagor in favour 
of the mortgagee of the property mortgaged and the 
. mortgage form ono and the same tiansaction, the 
huso acts as a clog on the equity of rede option and 
the Courts are bjund on principles of equity to 
• relieve agaimt it ft! VmiAr. v Lisolu ^37 

.-- Redemption—Long term —Cloy — Usufruc- 

tuury mortgage for long term—Term, particular, void 
and unenforceable, effect of — Mortgage, vhelhcr 
invalid as a whole. 

A long term in a mortgage does not necessarily 
amount to a clog on the equity of redemption It 
only does so where it is such us to render redemp¬ 
tion practically impossible or where the bargain is 
unconscionable and tho long term is unaccompanied 
by any corresponding advantage to the mortgagor. 
A long tor a; in a usufructuary mortgage is less likely 


to operate as a clog on redemption than in any other 
class of mortgage, because redemption is effected 
on payment of a fixed sum and there is no danger of 
arrears of intere.-t mounting up to an extent which 
may far exceed the value of the property. 

w here in consideration of a reduction of interest 
a long term is agreed upon between the parties to 
a usufructuary mortgage and the other terms are also 
such as arc naturally incident to a possessory mort¬ 
gage foe a long term, there is no clog on equity of 
redemption. 

The fact that a particular covenant in a mortgage, 
(e g, that the mortgage i3 not to be redeemed with 
borrowed money , is void and unenforceable does not 
invalidate the mortgage as a whole O ZULFIQAR 
Ali v Suraj Prasad, 9 0. L. J. 365; (1922; A. 1. K. 

(J. OJ 221 998 


- Subrogation—Purchaser o\ equity of re¬ 
demption paying off incumbrances — Subrogation, right 
to, on sale being set aside—Suit to enforce security 
— limitation—Limitation Act (IK of j90$), Sch. I, 
Art. 132, applicability of. 

The right of subrogation can be claimed only by a 
person who, though not primarily liable to discharge 
a debt, discharges it for lus own protection or at the 
request of the party ultimately bound. It cannot be 
claimed by a mortgagor or any other person who 
has assumed the payment of the mortgage-debt 
without having any interest to protect 

However, a purchaser of the mortgaged premises, 
r.ot under a covenant to pay, who pays off incum¬ 
brances on the property becomes entitled to the 
bcnclit of the securities when the purchase is after¬ 
wards set aside, 

A suit seeking to enforce such securities is 
governed by Art. 132, Schedule I, to the Limitation 
Act and must be brought within 12 years from the 
date of the mortgage. 

Subrogation is, in most cases, rather an additional 
remedy than an additional right and may exist con¬ 
currently with and as a further security to the right 


to a simple action for reimbursement. 

A second mortgagee paying off a prior mortgagee 
neither “acquires” a charge on the property nor does 
he acquire it on the date on which ho pays off the 
prior mortgagee. The charge is already thero j all 
that ho acquires is a right to enforce tbe charge and 
to a cession in his favour of the securities held by 
the prior mortgagee. Pat Side sand Niska o, 
JAGMOIIAN LaL, 3 F.L.T. 533; (1922) Pat. 3 *|* 
(1922 A. I. R. t Pat .i 499; 1 Pat. 7t0 70/ 

-.— Subsequent invalid sale by moUyogor — 

Mortgagee, adverse possession by. f 

A mortgagee cannot tely upon the twelve years 
rule of limitation in support of a pica of advert© 
possession unless ho can prove a subsequent 
valid sale. 

Where one of several mortgagors effects a salo 
of the equity of redemption tho mortgagee cannot 
sot up the plea of adverse possession as against 
those mortgagors whoso shares have beon illegally 


s;< 


ffd. L Amir v. Nadir Am 


733 


Mortgage decree for sale — Execution— 

Claim to mortgaged property, if entertainable— 
Civil Procedure Code (Act V of 0, XXI, r. 5$i 

applicability of, 
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IYIortg-agre decree -codc id. Muhammadan Law-cor.tl 


It is not open to an Execution Court to enterlain 
find adjudicate upon a claim to property under 0. 
XXT, r. £8 of the Code of Civil Procedm-e in tin 
course of executing a mcrtgage-decrce which con¬ 
tains a provision that the property in question should 
be sold. C Maiiarir ! uasao fc'ixcH i\ Nogkxdra 
Nath Maxdal, *6 C. W. X. ao 27 I 

IWortg-agee ir. possession, duty of. 

Where a mortgagee is put in possession of the mort¬ 
gaged property the intention of the parties is that 
the land shall be properly cultivated and that the 
mortgagee shall put it to the best use, so that a fair 
amount of protits may be realised and credited 
towards interest due on the principal mortgage debt. 
I- Zora r. ( HANDU 883 

Muhammadan Law - legitimacy—Ac* now. 

ledgment. 

The rule of legitimation by acknowledgment per¬ 
mitted by the Muhammadan I aw applies only when 
the alleged marriage is uncertain, that is, not proved, 
hut no benefit can be derived from this rule when it 
is found as a fact that the alleged marriage never 
took pl r ce. L Hussain Bakiisu v. jiiaxda S»xch, 
(1922; A J. E. L.) 469 749 

- Lien lor unpaid doicer on husband’s prop¬ 
erty in possession of uife—Lien, nature and 
extent of. 

The lien of a divorced Muhammadan wife or widow 
for unpaid dower attaches tier to her husband’s 
property in her possession. No lien exists duiing 
the continuance of the marriogo relation IYI 
Narayaxa Aivar v. UlYARl Bivi, (192^) A. I. R. (M ) 
221; 14 L. W. 524; 41 M. L. J. 557; (lv»2J) M. W. ,\. 
808; 45 M 10 I 873 

- Sunni— Gilt— 11T77— Listinction — Gilt, essen¬ 
tials of— Vsufruct, reservation of, by donor — 
Possession, constructive, by donee—Registration — 
Zemitidari estate - Mutation of names—Construction 
oj document — Cijtor Will —Taluqdari law — Primo¬ 
geniture sanads- - li Successor,” meaning of. 

Ju Muhammadan Law the bioud distinction bet¬ 
ween a gift hiba and a bequest wasiat is that 
in the case of a gift the immediate right of 
pioperty in the subject-matter of the gift u con¬ 
ferred and in the caso of a bequest the vesting of tho 
right of property is postponed. 

l or a valid gift inter vivos un lor the Mull tin na- 
dan l aw three conditions arc necessary: —( ) mani¬ 
festation of the wish to give on the part of the 
donor, ( ) tho acceptance of tho donee, either 
expressly or impliedly, and ( ) the taking of posses¬ 
sion of the subject-matter of the gift by the douce, 
either actually or constructively. 

The reservation of usufruct by a donor does not 
by itself make a gift of the property void under 
Muhammadan Law. 

A Tnluqdar made a gift to the following effect: 

“I have gifted my moveable and immoveable prop¬ 
erty, all my Zemindari and lambardari estate, etc. 
to M with the exception of the villages set out 
below which will remain in my possession for the 
duration of my life and dependent relatives free < f 
rent and Government revenue . such villages will be 
kept by me without transfer by inoitgagg or pale or 
gift for my lifetime and after my death the donee 
will be tho proprietor malik cf the aforesaid ex¬ 


cepted property],whoso revenue tho donee will pay 
trom the Ilaqa, and will pay all the debts outstanding 
against the estate.” il did not take physical 
• possession of the excepted villages till after tho 
death of the d mor nor did lie apply for mutation of 
names in his favour in respect of them. lie, however, 
obtained imitation of names in his favour of all tho 
other Zemindari property and paid the Government 
revenue which be, ame due in respect of the taluqdari 
part of the entire property : 

Held, { that the document could not even in 
regard to the excepted property be regarded in any 
respect as a V\ ill but was a deed of gift intei viiosi 

( i' that the whole Zemindari property mentioned in 
the deed must be regarded as one property, the taking 
possession of any part of which being constructively 
a talcing possession of the whole. ' ’ 

(H) that the actual physical possession of 
the donee over a portion of the zemindari estate 
and the mutation of names in respect thereof and 
the payment of Government revenue by him ip 
respect of the taluqdari part of the entire estate must 
be regarded as amounting to constructive possession of 
the donee over the whole property, subject of the 
gift in question, and that the gift of ihe excepted 
villages was also consequently valid. 

In considering what is tho Muhammadan Law on 
the subject of gifts inter vivos it must be borne in mind 
that when the old and admittedly authoritative texts 
of Muhammadan l.aw were promulgated there were 
not in the contemplation of any one any Transfer of 
Property Act.-, any Registration Acts, any - avenue 
Courts to record transfers cf the possession of land 
or any zemindmi estates, large or small, and that 
it could not have been intended to lay down for 
all time what should alone be the evidence that 
tirlcs to lands had passed. The object of-'tHe 
Muhammadan Law as to gifts apparently was to 
prevent disputes ns to whether the donor and tho 
donee intended at the time that the title to the 
property should pass ftom the donor to the donee, 
and that the handing over by the donor and 
the acceptance l»y the donee of tho property 
should be good evidence that the property hud been 
giveu by the donor and hud been accepted by the 
donee as a gift. 


x nu worn 


fcucccssors m a 


liiimugenicure Sanaa 
moans those designated poisons who would succeed 
in the event of an intestacy and not persons who may 
take by sale, gift or bequest. P. (J. Abdul Guam 
Khan r Fakiir Jaiian Bi:gam, 25 0 C- WO; 31 M L. 
T 2';-U A. .01; 5) Cl. L J 309; 43 M L. J. 453 21 
low L. R 12 5 ‘ ; 27 (L \Y N. 53; 20 A. L. J. <94- 
> A 1 It. i\ C ) 2M 254 


- 1 rust property-lower of Mutwalli. fi ee 

I KLItilol’s E MniW.N ME MS AtT, l 1 (j S. 7 70 j. 


”— - ir»'«h>ie in possession of hndrind'.- pioperty j n 

luu of doucr-debt - Right to transire hen opart from 
driver- debt -Construction of S'llc-ileed—Transfer >.j 
done?-debt. 

A Muhammadan widow in possession of her hus¬ 
band’s o.-tato in lieu cf her unsatisfied dower camict 
transfer rlie lien on th«* property without also tianv. 
foiling her dow.-i-m-br as iln- lien i« m .f c -s r. 

in j roperty which i::n be m \ , :o t trom il„- |jg| lL (o 
dower and transferred n« ascnoiatc inn resi. 


[1922 


\m 


INDIAN OASES. 


Muhammadan Law-conoid. 

The widow may, however, as long as Bhe does not 
transfer the dower-debt or that debt remains un- 
discharged, transfer for her lifetime, the possession 
of the property the proceeds of which belong to her 
until the debt is paid off. The possession of the 
transferee in such a case might constructively be 
regarded as the possession of the widqw. 

A sale-deed executed by a Muhammadan widow 
after reciting that the widow was in possession of 
the property of her deceased husband, “by virtue of 
inheritance and in lieu of dower’ purported to trans¬ 
fer to the vendee, “the whole and entire property 
owned and possessed by me together with all rights 
and appurtenances ” It further added, “In short, 
the proprietary interest and all rights, title and 
interest which I had in the vended properties have 
under this sale-deed been transferred from mo and 
become extinguished in so far as I am concerned and 
have devolved on and vested in the said purchaser 
and his heirs and representatives”: 

Held, that the deed transferred simply the share 
to which the widow was entitled in the property of 
her deceased husband as an heir and not the dower- 
debt. Pat Abdur Bauman v. Wali Mohammad, 
(1922) Pat. 313 601 

Murder— Jury, method of charging, 

In charging a Jury in atrial for murder, and in 
direoting them as to what constitutes murder, the 
Judge should refer to the sections of the Penal Code 
which relate to culpable homicide, and direct the 
Jury as to what is culpable homicide, and in what 
circumstances culpable homicide amounts to murder. 
To direct the Jury that “murder is the intentional 
killing of another human being with malice afore¬ 
thought,” although a comprehensive way of describ- 
iog what the meaning of murder is, is not tho way in 

which a Jury ought to be charged, and amounts to a 

misdirection C Emperor v. Hukga ( hakan Bepari, 
H6 C. L. J. 171; 2H C. W. N. 1002; j3 Cr L f-67 
(1922) A. I. R. (C.) 124 407 

Negotiable Instruments Act (XXVI 

Of 1881). Si 4 —Promissory note—Instrument 
containing unconditional undertaking to pay certain 
Kum with interest annually, whether pro-note 
An instrument in writing which contains an 
unconditional undertaking to pay a certain sum of 
money with interest annually is not a promissory, 
note within the meaning of section 4 of the Negoti- 
able Instruments Act. L Jon Parshad v. Brij Raj 
Sharan, 52 P ' . R 1922; 4UP.L R. IL 1 97 461 
- s. 13(2). See Letters Patent jMad ) 

CL. 16 92 1 

' s. 48 (ft) —Pro-note — Consideration - 
Presumption - Onus o/ proof. 

Although under the law there is a presumption 
that the maker of a pro-note has received the con- 
federation for it, yet if the statement of the plaintiff’s 
agent as to consideration is altogether inconsistent 
with the plaintiff's allegation in his plaint, tho 
onus will shift to the plaintiff, and he must prove 
that consideration paesed. L Siraj ud-div v. 
t hampo, 3 L. L. J. 439 443 

Notice, constructive—Registration. 

Registration does not operate as constructive 
notice and a purchaser from an ostensible owner 


Notice -ooncld. 

whose title-deeds are themselves complete is not 
bound to search the registration office to see if 
the original owner may not have given a title to 
somebody else N Kasturibai v bALiBAM 732 

- -— to quit - Delay in suing for ejectment , effect 

of-Fresh notice not necessary . 

Where a notice to quit is served upon a tenant 
his possession thereafter is that of a trespasser. 
Mere inaction on the part of a landlord to sue for 
ejectment after a notice to quit has been served on 
a tenant, does not amount to acquiescence of his 
possession as a tenant on the part of the landlord, as 
no fresh notice is necessary. N Yesbwant v. 
Shiwappa 178 

Official Assignee, rights of. See Insol - 

VEXCY 

Opium Act (I of 1878), SS. 3, 9- 

“Opium,” whether includes morphia. 

Though morphia is not a preparation or admixture 
of opium, yet it is an intoxicating drug prepared 
from the poppy and, as such, fulfills the require¬ 
ments of tho definition of “opium” contained in 
section 3 of the Opium Act. L Emperor v, Kobi'SON, 
3 L. *230; 2 1 Cr. L J. 5b0; (1923) A I. R. 

612 

Order dismissing execution petition for default if 
appealable. 

No appeal lies from an order dismissing an ap¬ 
plication for execution on accoun; of the decree- 
holder’s failure to prosecute it. Pat Gour 
( HA'DRA RoY V .TAVARDAM BRASHAD ThANCR 337 
Ostensible owner— Alienation—8uit by real 

oumer forecover property—Notice of title-Burden 
of proof—Question of fact, decision on - Decision, 
when not final. 

In order to allow the real owner of property to 
recover from an alienee the property taken from a 
person allowed by the real o-vner to hold hitpself 
out as the owner, he must prove either direct or 
constructive notice of the title or the existence of 
circurastrances which ought to have put the pur¬ 
chaser on an enquiry which if prosecuted would have 
led to a discovery of the real title 

Ordinarily, a decision on a question of fact is 
final, hue when it is shown that that decision was 
reached without assessing the evidence ou the 
record at its proper value and that, while appraising 
that evidence, various important factors were not 
considered, tho decision cannot be accepted as 

final. N Lalsingh v Parsiiram, (1922 A 1. R- fN.» 
r26 


Oudh Estates Act (I of I8S9), ss. 22 

( i 1 ), 23 Succession- ' Ordinary laicmeaning 
of. 

The expression ‘ordinary law,’ referred to in sec¬ 
tion 23 of tho Oudh Estates Act, is tho law which 
would govern (ho parties apart from the Statute, and 
includes any Sanad giving title to the property in dis¬ 
pute. P. C. Badri Narain Singh v. Harnam 
Kuar.41 A. 449 a. M. L. T. 1**; 4 O. L. J. 42s; 
(1*22, A I. It. (P C.) 23!); 27 C W. N. 129; 25 0. C. 
313 1000 

Parda-nashin lady, transactions with— 
Principles applicable—Persons standing in relation 
of personal confidence—Absointe strangers—Indepen¬ 
dent and competent advice, what is. 
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Parda-nashin lady —contd. 

All transactions with parda-nashin ladies fall 
broadly into two groups, namely, first, cases where 
the person who seeks to hold the lady to the 
terms of the transaction is one who stood to¬ 
wards her in a fiduciary character or some re- 
lation of personal confidence and, secondly, ca 9 es 
where such person was an absolute stranger 
and dealt with her at arm's length. In the 
former class of' cases, the Court will act with 
great caution and will presume confidence put and 
influence exerted: in the latter class of cases, the 
Court will require the confidence and influence to be 
proved intrinsically. The fairness of the bargain is 
the crucial test 

The Court, when called upon to deal with a deed 
executed by a parda-nashin lady, must satisfy itself 
upon the evidence, first, that the deed was actually 
executed by her or by some person duly authorised 
by her, with a full understanding of what she was 
about to do: secondly, that she had full knowledge 
of the nature and effect of the transaction into 
which she is said to have entered and thirdly, that 
she had independent and disinterested advice in the 
matter. 

The circumstances under which a parda-nashin 
woman agrees to transfer property in which she is 
interested must bo carefully ekamiuod in order to 
ascertain that she had independent advice and that 
the lady had sufficient intelligence to understand tne 
relevant and important matte:s, that she did under¬ 
stand them as they were explained to her, that 
notning was concealed, and that there was no undue 
iulluence or rnisrepesentation 

It is not necessary to insist upon a test which 
dopouds upo i a clear understanding of each detail of 
a matter which may be greatly involved in legal 
technicalities : it is sutfioient that the general result 
of the transaction should he understood and that 
people disinterested and competent to give advice 
should, with a fair understanding of the whole 
matter, advise'the lady. 

Independent and competent advice does not mean 
independent and competent approval it simply means 
that the advice should be removed entirely from the 
suspected atmosphere, and that from the clear lan¬ 
guage of an independent mind, free from taint of 
interest, the party acting should know precisely the 
nature and consequences of the transaction 

The absence of advice would not bv itself necoa- 

% 

eurily vitiate a transaction, if it is otherwise estab¬ 
lished to be righteous, that is, such as a right-minded 
person might bo expected to do 

The Court must have regard to t’m intellectual 
attainments of the lady concerned ami will naturally 
be disinclined to set aside the deed where she is 
proved to have been of business habits, to hive be-n 
literate and to have possessed a capacity to judge 
for herself. 

The above are only general principles. There is a 
great fear of failure of justice, if they are moulded 
into inelastic formulas or crystallised into inflexible 
rules and treated as of universal application, regard¬ 
less of the special facts and surrounding circum¬ 
stances of the concrete case requiring adjudica¬ 
tion. 

Whenever any person derive? a beuefit under a 
deed, if any confidential or fiduciary relation sub- 


Parda-nashin lady— concid. 


sists between the parties, the Courts so far presumo 
against the validity of the instrument as to require 
some proof, varying in amount according to circum¬ 
stances, of the absence of anything approaching to 
imposition, overreaching, undue iulluence or uncon¬ 
scionable advantage. 

If a confidence is reposed and that confidence is 
abused, Courts of Equity will grant relief. Equity 
demands in-such circumstances the most abundant 
good faith (uberrima fi le*) in the transaction between 
the parties. There need not necessarily be mis¬ 
representation by one party to the other to invalidate 
the deed if there is any concealment of a material 
fact, any failure to disclose material information or 
any just suspicion of artifice, equity will interpose 
and pronounce iho transaction void and, as far as 
possible, restore the parties to their original right. 
- SATISU HAN DRA CrllOSH V. IvALlhASI DASI, 3i C. 

L. J. oM; 2d C. vV. N. ,77; J. A. I. It. ^C.l 203 

577 

ParJa-nashin woman, di sposition v) 

property by —Court, tuty of. 


A Court when dealing with the disposition of a 
property by a parda-nashin woman ought to be 
satisfied that the transaction was explained to her 
and she knew what she was doing. ■ oiisequently, a 
deed of relinquishment written by a parda-nashin 
lady, during the course of her illness of which she 
died and in the nouse of the person iu whoso favour 
it was executed without having had any opportunity 
of consulting her relatives, is open to grave suspicion 
and it lies heavily upon the person relying upon the 
deed to show that it was properly obtained and that 
the lady knew what she was about. L Uaki Chand 
v. 'Dual Kishoick, .'2.:; A. 1. it. L > s u 722 


Parties— Co-sharers— Partition suit by transferee of 
one co-sharer — I'ransleror, whether necessary party. 
Where the interest ot one of several co-sharers has 
been transferred to a third person and has property 
vested m him, he can bring u suit for partition with- 
out joining Ins transferor, lor the bitter, althougu a 
proper party to the suit, is not a necessary party. 
Pat NaNOKESIIWAK lUlSKA Jot’ DA US HA X It AM 


Tewaki cO-1 

- Sale in insulvcney proceedings—Appeal 

against order confirming :c.le Auction-pm chaser and 
Official lice- irer, whether rrcssary parties. 

In an appeal from an order confirming a sale in 
insolvency proceedings, ih<* auction purchaser and 
the Official iceeivor ire mv-s.jary parties ami the 
omission to mate then: parlies is fatal to the appeal. 
i'Al'.LOK l)KV! i\ <>Tl ItAM 7 IQ 

Partfl srjSillp (Suit by une oj ■•(rtictny partners 
respecting pi in- ■'■-■hip ' rim tact tun, a'hcth t man it un¬ 
able 


A suit i>) one *>1 CW-* tti‘\ 
partnership, aftoi di >luii«m • 
respect of a nan a lion with it 
maintainable. i /» •! 1 rn\\v.\ 

DAKAM • : UK I iv, *0 b. U • _/ 
ratwari, whether "public 


’i Vi IIL r fill* Ml i >1 !*'• «*r ;t 

• f i be partnership, in 
*e p i i f n-Tship, is n ;*t, 
v'UKrn t. SoMAsitx. 


v. l • i 


O. C. 
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gain, meaning of— Criminal breach of trust, what 
constitutes— r atwari, whether “ public servant ” 
Temporary wrongful loss and temporary wrongful 
gain are within the meaning of “wrongful loss” 
and “wrongful gain”, contained in section 24 of the 
Penal Code. 

Reading sections 403 and 40 * of the Penal Code 
together, it is clear that criminal breach of trust is 
a species of criminal misappropriation, being a 
criminal misappropriation by a person entrusted 
with the property misappropriated, and as regards 
criminal misappropriation, a dishonest misappro¬ 
priation for a time only is misappropriation. The 
same principle applies to temporary misappro¬ 
priation. 

Under section 158, Land Revenue Code, cesses 
can be collected as if they were land revenue, and 
as it is within the duties of a Patwari to collect 
land revenue and cesses due on land in his village 
ho is a public servant within the meaning of section 
21, clause (10) of the Penal Code. l\! Local Govern¬ 
ment, 0. P. v. Madho Patwari, 23 Cr. L. J, 557 1 57 

-- SS. 23, 425— Mischief— Wrongful loss 

—Causing injury to neighbour's wall by digging 
one's own land, whether mischief, 

Tli9 essential element of the offence of mischief 
in section 445, Indian PenalCode, is the causing of 
“wrongful loss” to another’s property, which is detined 
in section 23 of the same Code as being loss caused 
by “unlawful means”. 

r Ihe right to lateral support from an adjacent 
land belonging to others is a right which can only 
bo acquired by prescription, 

1 herefore, where a person by digging his own 
land causes injury to the wall of his neighbour 
provided the latter has not acquired by prescrip¬ 
tion the right to lateral support from that land, 
his action, however malicious, does not amount to 
mischief within the true construction of section v26 
of the Penal Code. I Vi Athi Iyer, In re, 14 1; W. 
728; 23 Cr. L. J.i(J7 831 

" S. 34 —Isolated assaults—No common 

object-Joint trial, legality of 
During a trial, for a political offence a crowd gather¬ 
ed with a view to make a demonstration and as a 
result a number of Policemen posted to keep order 
received injuries and the assailants were tried 
together under section 33:'/3i of the Ponal Code 
and convicted : 

Held, that their joint trial was illegal and section 
34 of the Code did not apply, because the assaults 
on individual members of the Police force were 
isolated and the accused were not actuated by any 
common object A Fateh Chand v. Emperor, 21) A. 
L. J. 7ubj JH22 A. J. K. , A.j 42* 23 CR. L. J. r 96 

820 

- SS. 34, 73, 395, 397— Dacoity-Use 

of deadly weapons. 

Where several persons join in committing a dacoity 
and some of them use deadly weapons, all of them 
are liablu to bo punished under section 397 of the 
Ponal code The provisions of section 3tof the Penal 
Code are applicable to such a ease. L Dangar 
Khan v. Emperor, m Cr. L. .1 817 

- SS. 1 UO, 102 —Right oj private defence 

of body, when commences. 


Section WO of the Penal Code gives the right of 
private defence of the body only agaiost actual 
assailants, it does not authorise the killing or 
causing of hurt to persons who may in the future 
when re-inforced by others become assailants, The 
right arises only on the occurrence of an offence, or 
of an attempt to commit an offence, and as soon as 
a reasonable apprehension of danger to the body 
arises from an attempt or threat to commit the 
offence, though the offence may not have been com¬ 
mitted. L Nabain Das v Emperor, lL L. I. 91; 
3 L. 144. (1922) A. I. R. (L.i 1; 9 P. W. tt 1922 Or 
23 Cr. L. J. 513 113 

-S. 145, conviction under. See Police 

Act, 1861, ss. 30, 30A, 32, scope of 945 

-S. 177, See Income Tax Act. 1918, s. 40 

843 

- s. 300, Excep. (I) -Grave and 

sudden provocation—Continuing under influence of 
provocation—Act, whether must immediately follow 
provocation. 

Accused suspected his wife of being intimate 
with one AI. and frequently remonstrated with, and 
warned her: one night accused and his wife were 
sleeping in the courtyard of their haveli when, after 
some little time, accused awoke and found his wife’s 
bed unoccupied: his suspicions being aroused, he 
immediately proceeded to the khola adjoining the 
haveli, where he found his wife and AI. together: 
he attacked AI. and killed him, and then attacked his 
wife and killed her also: he was placed upon his trial 
for the offence of murder and was sentenced to death, 
the Sessions .Judge holding that the acoused did not 
receive such grave and sudden provocation as to 
deprive him of the power of self-control. On appeal: 

Held, that the provocation received by the acoased 
was grave and sudden, and he oontinned to be under 
the influence of provocation until ho had killed his 
wife, and that he was entitled to the mitigation 
providod in Exception (') to section 30'J of the Penal 
Code, as that exception does not contemplate that, 
in order to entitle an accused person to earn the 
mitigation, the act must immediately follow the 
provocation, L Kadir Bakhsh v Emperor, 2 L f», 
J. 406; 24 Cr. L J. nb3 403 

--SS. 361, Exp., 366 -Guardianship, 

lawjul, kidnapping from—Kidnapping minor while 
under temporary custody oj servant or friend — 
Consent of custodian, whether material—"Include,” 
meaning of 

The fact, that a mother allows her minor girl to 
bo in the custody of a servant or friend for a limited 
purpose and for a limited time, does not determine 
the mother's rights as guardian or her legal posses¬ 
sion for the purposes of the criminal law, and if an 
accused kidnaps her from the possession of such ser- 
vant or friend and marries her without the oonaent 

of her mother, he is guilty of an offence under 
seotion 366 of the Penal Code. The consent of th© 
servant or friend is immaterial. 

The word ‘‘include” iu the Explanation to seotion 
361 of the Penal Code is not intended to limit the 
protection which the seotion gives to parents and 
minors but rather to extend that proteotion by inolud- 
ing in the term “lawful guardian 1 ' any porion law* 
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fully entrusted with the care and custody of the 
minor. L Baz v. Emperor, 3 I.. 2U; (112 A. T. R. 
(U) 1380 i'3 Cr L. J. ftss 620 

. • — — SS. 408, 477A — Forgery—False entries 

made to cover defalcation—Offence. 

Where an accused person makes false entries in 
an account with the object of covering a defalcation 
made by himself, his conviction for forgery is not 
sustainable. A Shuja-ud-din Ahmad v. Emperor, 20 
A. L. J. 662; (1922) A. I. K. (A.) 485; 23 Cr. L. J.«10 

834 

-S. 420 • Cheating — Dishonest intention 

In cases under section 420 of the Penal Code the 
evidence must establish the existence of a fraudu- 
lent or dishonest intention at the time of the com¬ 
mission of the act in respect of which the cheating is 
alleged W Jaffar Ayub Katchi v . Emperor, ( 22) 
A. I. R. (N.) I9\- v8 i r L •). 5*9 621 

- s. 426 — Mischief—Removing fruit from 

trees—Essential to be established —Bona fide dispute 
between contending parties — Magistrate, jurisdiction 
of, to take cognizance. 

Iu order to invest a Magistrate with jurisdiction 
to summon a person charged with having committed 
the offence of mischief under section 426 of the 
Penal Code by removing the fruits of certain trees, 
it is essential for the complainant to make out a 
prima Jacie case in his petition of complaint or, in 
his statement on oath, of any deterioration caused by 
the accused in the value or utility of the fruit, and 
• unless such deterioration is made out there can be 
no conviction for the offence of mischief. 

A Magistrate has no jurisdiction to take cogniz¬ 
ance of a case of mischief where there is a bona 
fide dispute between the contending parties with 
regard to the right in, and possession of, the property, 
the subject-matter of the charge. Pat Gaiku 
Panday v. Emperor 2 P. L. T. 391; 23 Cr L. J. 504 

40 

-- s. 498. Sec Criminal Procedure Code, 

1898, ss. 4 (/i), 199 624 

Pensions Act (XXIII of 1871). s. 7— 

Pension, attachment of—tacts shewing attachahility 
be set out. 

Ordinarily a pension is not attachable for sale. 
Where a decree-holder wishes to attach and sell a 
pension,and his case that the pension belongs to that 
class which is referred to in section 7 of Act XXIII 
of 1871, it is his duty to set out the facts and prove 
his case by appropriate proof. A Mazhak Ali 
Kuan v. Maiipuz Hasan, 20 A L. J. 679; (i92 ) A. 
I. It. (A.) 429; 44 A. 697 854 

Pleading 1 —Fra ud — Variance between pleading 
and proof — Plaintiff, position of. 

The determination in a causo should be founded 
upon a case either to be found in the pleadings or 
involved in or consistent with the case thereby made. 

Every variance between pleadings and proof is not 
fatal: the Court must catefully consider whether the 
objection is one of form or of substance. 

When a plaintiff impeaches a transaction on tho 
ground of fraud, the facts which constitute the 
alleged fraud must be distinctly, specifically and 
accurately stated; for, it is only fair play between 
man and man that the defendant should kuow what 
is charged against him. A charge of fraud must be 


Plead l ng—oonoid, 

substantially proved as laid, and when one kind of 
fraud is charged, another kind of fraud cannot, upon 
failure of proof, be substituted for it. 

Per Buckland , J. —In a case of fraud, it will not 
suffice to find fraud otherwise than as alleged on 
behalf of the plaintiff, and even should the Court 
find that fraud was practised, if such fraud is other 
than the fraud alleged, the defendant is entitled to 
have the suit dismissed. This is a proposition which 
may be applicable in cases between man and man 
or where a parda-m/shin lady is not concerned But 
where a parda-nashin lady is involved, other rules 
have to be applied and conformity with them has to 
be established. C Satis Chandra Ghosh v Kali- 
dasi Dasi, *4 C. L J. 629; 26 C. W. N. 177; ( ‘22) 
A. I. K. (C ) 203 577 

Plead I ngS — Amendment 
An amendment in the pleadings should be made if 
thereby the real substantial question can be raised 
between the parties and multiplicity of legal proceed- 
ings avoided O Hamid Mirza Beg v. Ahmad Mirza 
Beg, 9 O. L. J. 359; 4 C P. L, R (J. C.) 89; (1922) 

A. I. R. a C.) 266 986 

Police Act (V of 1861,, SS. 30, 30A, 

32, scope of—Penal Code (Act XLV of 18609, 
s 145, conviction under—Essentials -General noti¬ 
fication prohibiting procession without license—Noti¬ 
fication by Executive Authority, whether law — 
“.Resistance’ 1 , meaning of — Poive »■ to prohibit proces¬ 
sion whether incident to power to regulate —Power 
of Police to prohibit procession — Rule and enactment, 
difference between — "Law," meaning of—“Execution 
of law," meaning of-Offence created by Statute — 
Indictment under general law. 

Section 30A of the Police Act only applies where 
there is a violation of the conditions of a license 
granted under section 30 (3) of tho Act, not where 
a procession is formed without a license. 

Per Mullick and Coutts, JJ. —In order to secure the 
conviction of an accused under section 145 of the 
Indian Penal Code, some formal evidence should be 
given to prove aconwnon object to resist the execution 
of an order promulgated by a lawful authority, and 
the aecusod should be given an opportunity of 
meeting the case in the Trial Court 

Tho words of section 39 of the Police Act are 
sufficiently general to enable a Superintendent of 
Police to issue a general notification containing a 
prohibition, without any limit of time, against con¬ 
vening or collecting assemblies or directing or pro- 
motiug processions without a license and any person 
contravening the terms of such notice is punishable 
under section 32 of the Act A person is freo to 
joiu an assembly or a procession, which has already 
been collected, if ho has no notice that the convener 
or promoter has omitted to take out a license but if, 
after becoming aware of this fact, lie persists in 
remaining with the assembly or procession he will 
be said to share the common object of such person 
to resist the execution of the notification 

When a notification is issued by an Executive 
Authority in exercise of a power conferred 1>_> Statute, 
that notification is as much a navt of the law as if 
it had been incorporated within tho body of the 
Statute at the time of its enactment. A notification, 
issued in compliance with section 30 of tho Police 
Act, is a law end certainly a legal process, It is 
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immaterial if the wording of the notification is not 
in the exact language of the section so long as the-e 
is. on the whole, a substantial compliance and the 
public are in no error or doubt as to its purport 

Resistance connotes some overt act: mere words 
without any intention of carrying them into effect, 
aro not sufficient to prove an intention to resist. 

Per Das, J —Section 30 of the f'olioe Act does not 
prohibit the common rights of a subject to form a 
procession on a public road or in a publio street or a 
thoroughfare 

A power to prohibit a procession is not incident 
to a power to regulate. The power of licensing is a 
power to regulate not a power to prohibit. 

Under sections 3(» and 30A of the Police Act, the 
Police have no power to prohibit a procession where 
the persons directing and promoting such procession 
decline to apply for a license, although there is such 
power where such persons take out a license and 
violate itsconditions Rut the Police have no power to 
issue an order to have operation for a certain period, 
each c ise must be dealt with as it arises and di-cre- 
tion must be exeicised by a District Magistrate on 
each occasion. 

There is no difference between a rule and an 
enactment where there is a provision in the enact¬ 
ment that the rules shall be of tli6 same effect as 
if they were contained in the Act; there is a wide 
difference between the two when there is no such 
provision. An order issued by a Superintendent of 
Police, under section 3b of the Police Act, cannot be 
regarded as law as thoro is no provision iu the Act 
giving to such order the same effect as if it were 
contained in the Act. 


“Law” means something which is enforceable and 
not capable of being rejected by a Court as 
unreasonable or repugnant to the law of tho land. 
Rules, regulations and bye-laws, which cannot lie 
canvassed in a Court of Law on any ground, have the 
character of law and are in fact law. 

“Execution of the law” means enforcing it, and to 
be lawful it must follow the procedure laid down in 
an Act. 

Resistance on the part of a person forming a 
procession must not be to the law but to the execu¬ 
tion of the law. Jt means something more than 
non-submission and consists of an overt act showing 
an intention to make opposition to the execution of 
the law. 

A poison cannot he convicted under tho Ponal 
Code for an offence under tin 1 Police Act. Where a 
Statute creates a new offence which i9 not an offenco 
at Common Law and imposes a penalty in respect of 
such offence, a pei son committing such offence can 
only bo proceeded against under the Statute which 
creates the offence and cannot be indicted under tho 
general law. Hat Kmuluou v. Abdul IIamid, 3 
P. L T. *>85 ; (l*.i>L) Pat. 274; -1 U. P L. (Pat.) 

Ou. L .1 025 

Practice-Cri'MiW revision -Case referred by 
Sessions Judge lor enhancement of sentence — Applica¬ 
tion by accused thereafter on the merits, whether 
haired - Alternative charges — Complainant, whether 
ran tiltci election. 


7* 23 

945 


The mere fact that a reference has been made to 
the Hij..h Court by a Session* Judge for enhance- 
iu mt cl sentence, has not the effect of depriving 


the accused of the right to apply to the High Court 
in revision 

It is contrary to publio policy and to the 
recognised principles of the administration of the 
Criminal Law that when a charge has been launched 
which requires sanction by a particular authority 
and that authority has refused sanction, to hold that 
it is open to a oomplainant to alter his election, 
shift his ground and stark a fresh charge on an 
alternative section which does not require sanction. 
A Kohna Ram v. Emperor, 10 A. L. J. 77o ; 23 Cr. 
L. J. 496; 4 U. P. L. R (A.) 162; 11922) A. I, R. (A » 
502 32 

P l*e-e m P110 n —Perpetual under •■proprietary lease 
—Rent reserved exceeding Government revenue — 
Nature of transaction - Lease or sale. 

Where a giantor reserves no right of re-entry, 
whether the document is described as a lease or a 
sale, tho test applied to determine its real 
nature is whether any rent was reserved to the 
grantor over and above the Government revenue, 
which he himself had to pay »*n the land. This 
applies only to deeds executed by the superior 
proprietor whereby an under proprietary right is 
created in the grantee 

A transaction, therefore, called a pattah istimrari 
matahti , that is, a perpetual UDder-prorriefcary lease, 
which reserves an annual rent, a portion of which 
is payablo by tho lessee as Government revenue 
and the remainder to the lessor, is a lease n.-t giving 
rise to a right of pre-emption O Saheb Bakhsh 
Singh v. Thakur Din Singh, 9 0. L. J. 334; 4 0. P. I . 
R. (i.C) 85; < 9 2. A. I. R. J. C. 229 . 966 

-Stilt— Sale—Cause of action—Registration 

— Limitation, operation of—Registration Act ( XVI 
of 1* s -17, application of 

A right of pre-emption arises only when a sale 
is completed, that is, when there is an entire cessation 
of right on the part of the vendor, and until a regia- 
tered deed is executed there cannot he such cessation 
of right and no right of pre-emption con arise. 

Therefore, tho period of limitation f»,r a pre¬ 
emption suit runs from the date of tho registration 
of tho sale-deed. 

Section 47 of the Registration Act has no 
application to such a case, id Rag no v. Sakha- 
ram, (li>2-') A. 1. R (N ) 2' 0 715 

- Valuation—Compensation jot im¬ 
provements, whether to be included in valuation. 

In determining tho value for purposes of jurisdic¬ 
tion of a suit for pre-emption any compensation found 
to be equitably due to the vendee and not as a part 
of the price paid by the vendee, ought not to be 
taken into consideration. L Chiragh Din v. Seraj 
Din, 3 L. 386 890 

Presidency Small Cause Courts 

Acr, I83z, SS. 19, 41. See ( ity Civil 

Courts act, 1 s •'< 9^3 

Presidency Towns Insolvency Act 

(III of 1909), S. 36, scope oj—Matters 

involving difficult questions of title. 

Section 36 of the Presidency Towns Insolvency 
Act, 190.*, like section 26 of the Indian Insolvent Aofc 
1848, which it replaced, is discretionary. 

Tho Court should not deal with a matter under, 
section Ms of tho Presidency Towns Insolvency Act, 
if it involves diffioult questions of title but should 
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leave the parties to litigate such matter in a 
regular suit. 

Quaore: — Whether a suit is maintainable for the 
determination of the question of title after the matter 
has been decided under section 6 of the Presidency 
Towns Insolvency Act ? C Rash Behari Ghosh i\ 
Official Assignee of Calcutta, 25 C. W. N. «52 

341 

Probats application— Verification, whether essen¬ 
tial. 

The provision about the verification of an appli¬ 
cation for Probate by an attesting witness is direc¬ 
tory and not mandatory and an omission of the 
verification is not fata! to the Probate proceedings. 
M Ram Singh Rajput v Murtibai 940 

Probate and Administration Act 

(V Of iGSi), S. 50 —Hindu, reversioner, 
whether entitled to be heard in Probate proceeding 

— .Application for revocation of Probate —Im.nediate 
female reversioner not entitled to maintain appli- 
cation—Next reversioner , if can apply—Minor rever¬ 
sioners—Natural guardian omitting to apply for 
revocation — Revenioners, whether estopped. 

Although a reversioner under the Eindu . aw has 

no present interest in the property left by the 
deceased, yet the reversioner, whether male or female, 
is substantially interested in the protection or 
devolution of the estate, and, as such, is entitled to 
appear and be heard in a Probate proceeding. If the 
immediate reversioner is a female, the male rever¬ 
sioner in the second or third degree, as the case may 
be, (for instance, where the deceased has left a 
widow, daughter, mother and brother', is similarly 
entitled to be heard. 

Where the immediate reversioner, a female, has 
rendered it impossible for himself by her own conduct 
to successfully maintain an application for revocation 
of a Probate, the application may be made by the 
next male reversioner who is unquestionably a pro¬ 
per party to the Probate proceedings. 

A reversioner who was a minor at the time of the 
grunt of the Probato is not estopped from making 
an application for revocation by reason of the fact 
that his father who was his natural guardian did not 
intervene on his behalf at the time when the Pro¬ 
bate was orantod. C IIaridasi L)asi v Bidhumukhi 
Dasi, 35 U. L. .1. 6‘b (I92i') A I. It (0.) 83 795 

— -— SS. 67* 77 — Probate, grant of — Addi- 

tional District Judge acting as District Ja lye, powers 

of . 

(JndtT the Probato and Administration Act thero 
can be no District Delegate except by appointment 
by a Eigh Court an Additional District .ludge, in the 
absence of such appointment, cannot act as a District 
Delegate and grant Probates in a contentious case 
But when he is exorcising powers ns a District udgo 
he can grant Probato or Betters of Administration in 
all cases whether there is contention or not I\l 
Ram Singh Rajput v. Murtibai 9 *0 

-- s. 83, meaning of. See Proceedings for 

grant of Letters of Administration 67 1 

Proceeding’s for grant of Letters of Adminis¬ 
tration-Finding as to title to property —Finding, 
whether res judicata in, subsequent suit to establish 
title—Probate and Administration Act (V of 183)7, 
s, 83, meaning of. 
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In a proceeding for grant of Tetters of Adminis¬ 
tration, the question before the Court is one of 
representation to the estate and not of distribution, 
and it is only for the purpose of determining ,the 
question of representation that the Court is called 
upon to decide whether the applicant is entitled to 
the whole or any part of the estate of the deceased 
within the meaning of section 2; of the Probate and 
Administration Act, and suoh finding is not res 
judicata in a suit in which the question of title to 
the properties has to be determined. 

Section 83 of the Probate and Administration Aot 
is merely a rule of procedure and. does not lay down 
that proceedings under the Act sWl become or be 
deemed to be a suit. L B Maung Tun Yin v. Ma 
Sein Yin, 11 L. B. R. 331 671 

Provincial Insolvency Act (III of 

1907), S. 16 (2) (a )—Acquisition of property 

by insolvent after adjudication—Receiver, vesting in 
— Declaratory suit by Receiver, competent 
All property which ie acquired by or devolves on 
an insolvent, after the passing of an order of 
adjudication and before his discharge, vests in the 
Court or Receiver and becomes divisible among the 
creditors in accordance with the provisions of seotion 
16 ( 2 ) (a) of the Provincial Insolvency Act, and 
the Receiver is entitled to a declaration that such 
properly is saleable for tho benefit of the creditors; 
he is under no obligation to sue for physical posses¬ 
sion of the insolvent’s property and can seek mere 
declaratory relief. A Fatima v. Mohammad Mashuq 
Ali, -0 A. L .1. 56-): 4 U. P. L. R. (A) 181; 41 A. 6 «7 ; 
(192*) A I R. (A ) 443 2 45 

-S. 37 —Secured creditor, whether “ cre¬ 
ditor 

The word “creditor” in section 37 of tho Provin¬ 
cial Insolvency Act includes a secured creditor. N 
Jaskaran v. Gaind Prasad, ( 922) A I. R. (N.t.235 

460 

Provincial Insolvency Act (V of 

1920), ss. 24, 25 -in*oi vency petition by 

creditor — Debt, proof of. 

Whore a creditor applies to have his debtor 
adjudged an insolvent, tho Court is bound to require 
tho creditor to prove his debt, and ought not to 
require him to do this by means of a regular suit. 
L B A. K. R M. T. Ciietty Firm v. Maung 
Aung Bwiv, II L. B. II. 351 885 

--ss. 28(2), 34 — “Provable debt,” mean¬ 
ing of—Obligation incurred subsequent to adjudica¬ 
tion, effect of. 

D was adjudicated an insolvent in 191 t. His 
father died in 9 /leaving him separate property. 
In 1913 p sued D ami his mol lie:* on a bond execut¬ 
ed by his father in i *i > and obtained a decree in 
execution of which ho attached certain property 
which /) had inherited from his father. It was 
objected that the debt was on« provable in the 
Insolvency Court, and that, consequently, tho pro- 
ceediugs in execution in tho ordinary f’ourt were 
barred under section 2a (2; of the Provincial Insol¬ 
vency Act: 

Held, that according to I he definition in .-vet ion 34 
of the Provincial Insolvency Act, a “provable debt” 
was ono to which an insolvent !)•• -ame sub. 
joct by reason of an obligation incurred before tho 
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date of his adjudication as an insolvent; that as the 
obligation in the present case was not incurred 
until after that date, the debt was not a “provable 
debt,” and that, therefore, the bar of section 28 (2) 
of the Act did not apply to it. N Kesheorao v. 

Govindrao 340 

- S. 51 (1) Excep.— Civil Pro. 

cedure Code (Act V of 190V, s. 73 —Rateable 
distribution, order for—Money not drawn by 
creditors—Intervening insolvency of judgment.debtor, 
effect of—Official Receiver, rights of, to amounts 
ordered to be rateably distributed. 

Where rateable distribution has been ordered under 
section 73, Civil Procedure Code, the exception to 
section 51 (i) of the Provincial Insolvency Act 
applies not only to the amount credited in favour of 
the attaching decree-holder but also to the amounts 
rateably distributed to the other dcoree-holders 
under the section. 

Where the insolvency of the judgment-debtor 
supervenes before the moneys allocated for rateable 
distribution are actually distributed to the creditors, 
they do not vest in the Official Receiver, but belong 
to the creditors from the dato of the order. The 
order for rateable distribution removes the money 
from the operation of the Insolvency Act altogether. 
1YI The Official Receiver of Tanjore v. Vkxkata- 
rama Iyer, 16 L W.>7; ( ! 922) M. W. N. 51; 30 M L. 
T. 67 42 M h. .T. ?6!j (1**2?) A. I- It (M ) 31 512 

Public Gambling' Act (III of 1867), 

SS. 3, 4, 5 — Keeping gaming house and being 
found xn it—Joint trial—Search—Procedure — 
Criminal Procedure Code (Act V of I89S), s. 103. 

The joint trial of the keeper of a common gaming 
house and of other persons for being found in the 
house is not illegal. 

A search conducted after the issue of a warrant 
under section 5 of the Public Gambling Act is not a 
search under Chapter VII of the ' riminal Procodure 
Code, and section 103 of the Code has therefore, no 
application to such a search. L Khilinda Ham v. 
Emperor, 3 L. 359; 23 Cr, L. J. 621; (19-2/ A. I. R. 
ik; 458 845 

- SS. 5, 8— Seizure of money found upon 

search of persons-Forfeiture, whether legal, 

Section 6 of the Public Gambling Act merely 
authorises, among other things, the search of a 
common gaminghouse and the seizuro, among other 
things, of all monies found therein It does not author¬ 
ise the seizing and foifeiture of money found on the 
persons of individuals in the house at the time of the 
search N Ciiaturbuoj v. Emperor, 23 Cr. L. J. 

608 832 

- s. 13- Foot-path running through private 

grove—Public place- 

A foot-path running through a private grove is a 
public place if it is used by the public as of right. 
O Emperor v. I alji, 25 0. C. 114; (1922) A. I R. 

(J. C) 196; 2» Cr L. J. 579 61 I 

-S. 13 —Public place—Blind alley removed 

from highway. 

S3 A blind alley approachable by a circuitous lane 
and at a considerable distance from a highway is 
not a “public place” within the meaning of section 
13 of the Public Gambling Act. L Muhammad Au 
v. Emperor, 23 Ca. L. J. 624 848 


[1922 

Public Gambling' Act-conoia. 

* S. 13— "Public place," meaning of— 
Publicity of situation. 

A public place must be a place which is either 
open to the public or is used by the publio and the 
mere publicity of a situation does not make it a 
publio place within the meaning of section 13 of the 
Public Gambling Act. O Emperor v Bashir, 9 0. 
L. J. 288; 4 U. P. L. R. i J, C ) 68 ; 23 Or, L. J. 581; 
(1922- A I. R (J. 0.) 275 6l3 

Punjab courts Act (VI of 1918*, 

S. 41, (3). See Finding as to custom 106 

- s. 41 (3) —Ghazino rights—Question of 

• custom — Appeal, second —Certificate, 

A question relating to grazing rights claimed by 
the tenants of a village over the skamilat area of the 
village by virtue of custom is a question of custom 
and oannot be agita f ed in second appeal without a 
certificate. L Sarup Singh v Kheman, (1922 A I. 
R. (L. 4T0 751 

-- ss. 41, 42. See Civil Procedure Code, 

1908, 0. XLT, r. 23, 0. XLIII, r. 1 U) 849 

Punjab General Clauses Act (I of 

1893), s. 22. See Punjab Pre-emption Act, 
1913. s. 6 729 

Punjab Municipal Act (III of 1911), 

SS. 3(13;, 172, 193 —"Street," what is - 

Lane looked after by mahalladars but accessible to 
public, whether street — Committee, refusal of, to 
allow projection over such lane—Jurisdiction of Civil 
Court to interfere. 

A lane which is accessible to the public, whether 
permanently or temporarily, is a ‘street* within the 
meaning of the definition contained in section 3 (l3) 
of the Punjab Municipal Act, 

The fact that the arrangements for lighting and 
clearing the lane are made by the mahalladars at 
their expenses, and that the lane is comented by 
them, is not material; nor the fact that the 
mahalladars have a right to close the lane to the 
public, if, as a matter of fact, the publio have 
never been prevented by any physical obstruction 
from enteriug it. 

A Municipal Committee has full power to with¬ 
hold permission for the building of a structure that 
will project over a street, and a Civil Court has no 
jurisdiction to interfere in suoh a matter. 

Section 193 of the Punjab Municipal Act refers 
only to buildings to be erected on private property 
and has no application to a structure that projects 
over a street L Ganga Ram v. Municipal Com- 
mittee, Amritsar, ( 922) A. I. R (L.) 4' 675 

■ ■ — S. 61 (B) (b) — Profession tax—Offerings 
made by disciples whether income derived from pro• 
fession or calling. 

The income derived by a spiritual leader from 
offerings made by his disciples is inoome derived 
from a profession or calling within the meaning of 
section 61 (B) (b) of the Punjab Municipal Aot. L 
Mon Singh v. Prbsident of thf. Notified Area 
Committee of Anandpur 996 

Punjab Pre-emption Act (II of 

1905), S. 4-Village immoveable property — 
Building, standing, apart from Kite. 

A standing building in a village is village iinmove- 
able property and is liable to pre-emption, even 
apart from the sice. L Waiiga u. Muhammad Ali, 
2L.L. J. 345 193 
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S« 7. See Punjab Pre-emption Act, 


1913, a. 6 

Punjab Pre-emption Act (I of 

1913), Sa 4— Sale. 

A , the owner of certain land, stipulated with B. 
that if the latter built a well on the land and 
brought it into working order within a certain period 
he would become the owner of a one-third share 
in the land : 

Held, that the transaction did not amount to a 
sale and was not, therefore, liable to pre-emption L 
Allah Rakhiya Khan v. Ahmad 1008 

- S> b —Punjab Pre-emption Act (II of 1905 ), 

8.7—Punjab General Clauses Act ( I o/1898), s. 22 
—Notification under repealed Act whether cancelled 
by repealing Act. 

A notification made under section 7 of the Punjab 
Pre-emption Act of 1905, excluding an area from 
the scope of the Act, is not automatically cancelled 
by section 6 of the Punjab Pre-emption Act of 
1913, ar.d continues in force by virtue of section 
24 of the Punjab General Clauses Act until such 
time as Government sees fit to cancel it. L Jalal 
Din v Natuuram, 192 1 A. I R. (L.) 47*1 729 

-S. 30 — Limitation—Physical possession — 

Joint holding. 

A share in an undivided mohal is not susceptible 
of physical possession within the meaning of section 
39 of the l'unjab i re-eruption Act. L Muhammad 
Ata Ullah Kuan v. Gopala Mal 9C6 

-- S. 30 — Preemption suit — Limitation — 

Physical possession—Land in possession of tenants. 
'Jhe term “physical possession” used in section 30 
of the Punjab Pre-emption Act means personal and 
immediate possession and not merely proprietary 
possession. 

land which is in possession of tenants is not 
capable of physical possession withiu the meaning of 
section 30 of the Punjab Pre-emption Act of ?9i3, 
L. Haider Ali Shah v Buikhe shaii 81 I 

-S. 20 — Pre-emption suit —Sale of undivided 

share in joint holding — Limitation—Physical 

possession of part. 

Inasmuch as a co-sharer in a joint undivided prop¬ 
erty has a right to every part of that property 
until partition, what he sells is his share or a 
fraction of his share in the whole of that undivided 
property; in other words, he soils to the extent of his 
interest or u portion of his interest therein* the 
whole property, and if his assignee takes possession 
under tho sale of any portion of that joint property, 
limitation for a suit for pre-emption in respect of 
such a sale begins to run under the second clause of 
section 30 of tho Puujab Pre-emption Act of 1913, 
from time of such assumption of possession. L 
Sabdar Ali v. Fazil 895 

Punjab Tenancy Act (XVI of 1887), 

s. t>9 —Succession to occupancy rights—Customary 
heir—Adopted son. 

In order that an adopted son may succeed to the 
ocoupancy land left by his adoptive father, the 
adoption must be under Hindu Law, and must 
oomply with the requirements of that law as appli¬ 
cable to the parties concerned, the mere appointment 
as an heir according to custom is not sufficients 
L Hiba v. Habdat Singh, 47 P. L, R. 1923 


Question of onus mixed question of fact and 

law. 

The question of onus is not a mere question of 
law. Once the principle cf onus has been settled, the 
question still remains in the decision of each par¬ 
ticular ca3e as to whether, having regard to the 
transactions which have been established by evi¬ 
dence, the onus still remains where it was or whether, 
on the other hand, it has been made to shift So 
that in each particular cam whether the onus has 
been shifted or not becomes a mixed question of fact 
and law. 

The onus may be totally shifted without any ex¬ 
press evidence beyond what may be afforded by docu¬ 
ments or tho admitted circumstances of a oase. 
A Prare Lal v. Sunder Singh, 20 A. L. J. 658; 

• 193z) A. I. R. (A.) 736; 44 A 756 803 

Railway Company —Delivery of goods— 

Consignee, inspection by—Damage to goods — 
Delivery Register, note in—Register, signing of, 
if constitutes l, clear receipt”—Unconditional offer 
to pay damages—Liability, acknowledgment of. 

A consignee of goods by Railway has no right to 
demand that the goods shall be opened and inspected 
on the Kaihvay premises before he can be called 
upon to take delivery. 

There is no provision of law, nor any statutory 
rule which obliges a Hail way Company to make, or 
allow to be made, in its Delivery Register any note 
alleging that goods are in a damaged condition, and 
the refusal by a Railway Company to make such au 
entry in their books is no justification for refusing to 
take delivery. 

Where a consignee of goods by Railway signs the 
Delivery Kegistor of the Company, such signature 
does not constitute a “clear receipt” so as to bar 
a suit against the Company for damages. 

Where goods travel over tho systems of several 
Railways, compensation for damages is only recover¬ 
able from that Railway on which damage is proved 
to have been caused. 

An unconditional offor by a Railway Company to' 
compensate a consignor of goods for damage caused, 
amounts to an acknowledgment of liability on the 
part of the Company for such damage. A Sri 
Gangaji Cotton Mills Co Ld v East Indian 
Railway Co , 20 A- L. J. 761; 4 U. P. L. R. (A )* 222- 
(1922 A. I. R. (A.) 514; 44 A. 763 96|‘ 

Risk Note, Form B — Consignment, loss of — 
Proof necessary to render Company liable. 

Where, whilo goods are being carried by a 
Railway Company, a theft occurs whilo tho train 
is running, the Railway Company is protected by 
the Risk Note. It is, however, open to a plaintiff in 
such a case to prove that theft did not occur in a 
running traiu or that it was brought about by the 
Company’s servants. B B. B. & 0. 1. Railway v 
Saeakchand, 24 Bom. L. R. 787; (1922) A 1 R m \ 

*56 ‘ 534 

Railways Act (IX of 1890), s. 72- 

Consignment of goods under Risk Note, Form H _ 

Contract, ij legal—Suit for damages — Onus probandi 
— Undue delay, if actionable without proof if its 
being toilful. 

When goods are consigned under a special Risk- 
Note form exempting a Railway Company from 
liability except under certain contingencies, the 
liability of the Company is not the general liability 
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imposed on common carriers or imposed by section 
72 of the Railways Act and the onus of proving the 
fact necessary to bring the Company within the 
terms of the contract is on the consignor. 

There is nothing illegal in a consignor, in con¬ 
sideration of th* reduced rates charged, agreeing 
to hold the Company liable only on certain specified 
contingencies. 

Delay in the delivery of goods in order to be 
actionable must be shown to be wilful. It docs not 
follow that because there was delay it was wilful. 
IYI Albuquersque & Sons i>. South Indian Ry. Co., 
Ltd (1922) M. W. N. 328; 43 M. L. .T. 90; (1922) A I. 
R. (M.) 231 16 I-. VV. 667; 31 M. L T. 470 269 

_SS. I 20 f I 2 I — Obstructing Railway 

servant — Abuse, whether obstruction—Travelling 
t vithout ticket—Removal from carriage 
Travelling without a ticket is not one of the cir¬ 
cumstances mentioned in section 12<> of the Rail- 
ways Act as justifying die removal of a person 
from a Railway carriage by a Railway servant. 

The complainant, a Station Master, removed the 
accused from a Railway carriage as the latter was 
travelling without a ticket. Accused used abusive 
language towards the Station Master and was con- 
victod of an offence under section )2l of the Rail¬ 


ways Act: 

Held, [V that abuse or insult did not necessarily 
constitute obstruction or impediment to a Railway 
servant in the discharge of his duties, and that there 
was nothing to show that it had done so in this 
case, 

<2 that, therefore, the accused could not be con- 
victed of an offence under section 121 of the Rail¬ 
ways Act. L Kasha Kishkn v. Emperor, 23 <’r L. 

.1.622 846 

Record Of Appeal to Privy Council , inclusion 


oj irrelevant matter in, condemned 
The wholesale inclusion of irrelevant documents 
in the record of a Privy f'ouncil appeal prepared in 
India, condemned as “a scandal and a hindrance to 
the proper administration of justice.” P. C. Huai 
Raj Kukwar v. Jai Indra Bahadur Sinuh, 3l M. U 
T 69; 9 0. L J. 38'): 44 A 435; 4 U. p. U K. (P. C.) 
76; (1922) A. I. It. (P.C.) 317; 43 M. UJ. G32; 36 0. 
L. J- 511; 0. C. 260 876 


Redemption of Mortgages (Pun¬ 
jab) Act (II Of 1913), S. 1 2—Redemption 

proceedings—Possession delivered to mortgagor by 
Collector's order—Suit by mortgagee for more declara¬ 
tion, if maintainable. 

Where by an order under the Redemption of Mort¬ 
gages Punjab Act, the mortgagor obtains posses¬ 
sion of the mortgaged property on payment of a sum 
fixed by the Collector, the mortgagee, if aggrieved 
by the order, can, under section 12 of the Act, sue 
foj; u mere declaration without suing for possession. 
L Narinjan SiNtiU v . CuaknDas, 3 L. 239; (1922) A. 
1. R. (L.) 363 557 

Register, signing of, if constitutes ‘‘clear 
receipt.” See Railway Company 961 

Registration Act (III of 1877), ss. 3, 

34 —Hindu married woman—Minor — Father , if 
“representative 

The father of a Hindu minor girl ceases to bo h»r 
luvf uml guardian on her marriage and if he has not 


been appointed her legal guardian, he is not her 
representative within the meaning of section 3 of 
the Registration Act. P. C. Amba v. Shrinivasa 
Kamathi, 14 L. W. 575; 26 C. VV. \\ 369; (1922) A. R 

R. (P. c) 135 754 

Registration Act (XVI of I908),s. 17 

—Deposit of tittle-deeds—Document amounting to, 
charge also executed—Document containing reference 
to execution of formal mortgage-deed later . on —• 
Document, registration of, if necessary—Registration 
not effected—Mortgage, enforcement of—Formal 
mortgage , right to demand execution of .. 

Although it is a well-established rule of equity 
that a deposit of a document of title without more, 
without writing, or without word of mouth, will 
create in equity a charge upon the, property 
referred to, the general rule will not . apply 
whore there is a deposit accompanied by an actuaL 
written charge. In that case one must refer to the 
terms of the written document, and any implication 
that might bo raised, supposing there were no 
documont, is put out of the case and reduced to 
silenco by the document by which alone the parties 
must be governed. Such a document; must be 
registered- 

Where there is a document amounting to a complete 
contract containing a reference to a more formal 
document to bo executed later on if desirable, it 
takes effect unless there is a condition that it is not 
to take effect unless the second document is executed. 

The defendant deposited the title-deeds of a 
house with the plaintiff, and on the same day 
passod a chithi in respect thereof which i after 
reciting the taking of a certain sum of money stated t 
“1 have given my house in mortgage for the above 

amount and.shall execute a pucca document in 

respect of the same whenever you may ask,me. 
The iuterest is settled at the rate of eight annas ... 
...This is agreeable and binding on me.” This chithi 
was not registered. The. plaintiff sue to recover his 
money by sale of the mortgaged house, or in the 
alternative for a registered rnortgage-deedThereoIV 
licit, (») that the chithi required registration; 

(i:) that in the absence of such registration, tho 
plaintiff was not entitled to a declaration that hem 
had a charge on tho property mentioned in the. 
title-deeds dopositod with him, or to an order for, - 
salo of that property to satisfy his claim ; 

( s) that the plaiutilf was not entitled to obtain ..i 
a mortgago-deod from tho defendant as he had.r 
alroudy got a mortgage ani the only effect of hiaio 
getting another document would be to have then 
terms of tho mortgage settled in a more formal 
manner and that if the first document was not 
registered, he could not by getting another docu . 
ment cure the defect. B CnusiLAL Someshv.aR 
Bwatt v. Vrr iiaddas Karsandas, 24 Bom. L. R 502i 
(1922) A. I. R. lB.) 440- 1005 

—-SS. I 7, 49— Kararnama virtually deed 

of partition, admissibility oj, without registration. 

A kararnama, which is virtually a deed of partition 
affecting property, valued at more than one hundred., 
rupees, is inadmissible in evidonco to prove the 
partition unless it is registered. N Abdul Rahim v. 
Sheikh Kawadod, v !922) A. I. R. (N,) 236 712 . 
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• S« 22 ( I ) (2 )— Notification under cl. 1 — 
Description of property—Refusal of Registration- 
Sufficiency of description for identification 
The mere fact that there has been a notification 
under clause (I) of section 22 of the Registration 
Act would not, under clause (2) of the same section, 
be enough for refusal of registration to a docu¬ 
ment not described according to that notification, 
unless the power of refusal in such a case was 
expressly given by the notification. 

Where a notification merely provides that in 
certain districts the description should be in a 
certain manner and does not give any farther 
direction, the proviso under clause ( 2 ) of section 22 
of the Registration Act would have the effect of 
entitling a document to be registered provided 
the description is sufficient to identify the property. 

Where a compromise agreement contains a recital 
that “all the immoveable property pertaining to the 
family of the executants and mentioned in Schedule A 
described herein below shall be divided into four 
equal shares,” the description of the property, for 
purposes of registration, is sufficient for its identi¬ 
fication M Appalacharyulu v. Ramachandra- 

CHARYULU, 1H L. W. 2X7 901 

-S. 47, applicability-of. See Pre-emption 

SDIT 715 

Regulation (XVII of 1806), ss. 7, 8- 

Mortgage—Foreclosure notice , proper form of — 
Defective notice , effect of. 

Seotion 7 of Regulation XVII of 1806 provides 
either for payment or tender to the mortgagor or 

for deposit in Court, and a notice which simply in- 
forms the mortgagor that he must pay the money 
within the year aud says nothing as to the alterna¬ 
tives of tenders aud deposit in Court is misleading 
and the defect is not cured merely by the addition 
of the words “in the manner provided for in section 
7 of the Hegulation ” 

A defective notice is fatal to the validity of pro¬ 
ceedings taken under hegulation XVII of 1«06. 
L ZoRA V < HANDU 833 

Religious Endowments Act (XX of 

1863i, s. 7, Committee appointed under — 
Mosque proper!y — Lease of shops — Committee, powers 
of, whether restricted to those of Mutwalli under 
Muhammadan Law—Muhammadan Law—Trust 
property—Power of Mutwalli— Lease of house prop¬ 
erty for more than one year. 

The powers of an “Ialainia Committee” appointed 
under sectiou 7 of the Religious Endowments Aot 
to take charge of a mosque and the property 
attached to it are not necessarily governed by the 
rules of Muhammadau Law relating to the powers of 
a Mutwalli. Such a Committee can, in a proper 
oase, lease house property for more than one year. 

Obiter:— According to the Muhammadan Law, a lfu£- 
-ujallt is not in general authorised to make a lease of 
house property for a period longer than one year, but 
a Qazi might empower him to grant leases for a 
longer period if such a grant is for the benefit of the 
trust estate. A Baijnath v. Mohammad Ismail, 20 
A. L.J.«97; (1922) A I. R. (A) 4!7 ; 44 A. 677 764 

Remand, propriety of—Inherent jurisdiction — 
Appeal—Remand order , treatment of, as preliminary 

decree, 


Where an Appellate Court can pass a preliminary 
decree it is its duty to do so and a remand as to 
matters which can be the subject-matter of the pre¬ 
liminary decree is not warranted. 

Where a decree, being in substance a pre¬ 
liminary decree is not passed as such by an 
Appellate Court and the case is wrongly remanded, 
it is open to the High Court, in second appeal, to 
allow the appellant to argue the appeal on the footing 
that, though the form of the decree was wrong, 
it was in substance a decree adjudicating finally the 
rights of the parties and was thus appealable as a 
final decree. IVI Subbe Goundan v. Krishnama- 
chari, 30 M. L. T. 2 1 7: 42 M L. J. 3/2; 16 L. W. 637; 
(1922) M. W. N. 269; 46 M. 449; (1922) A. I. R. 'M.> 

869 


Res Judicata —Decision in rent suit on question of 

title—Suit for possession by receipt of rent — Limita¬ 
tion— Bengal Tenancy Act (VIII of 1885.), 8ch. Ill, 
Art. 3, applicability of. 

The plaintiff brought a suit for a decree for 
possession of land upon a declaration that he 
was entitled to receive rent at a certain rate 
from defendant No 2 upon a finding and a declara¬ 
tion that the plaintiff was a tenant under defendant 
No. 1 in respect of the land under claim. The 
defendant No. 2 was on the land holding under 
defendant No. 1 but the plaintiff claimed that he 
took a settlement of the land from defendant No. 1 
and that as a result of such settlement the defendant 
No. 2 was bound to pay the rent to him which he 
had previously paid to the first defendant. Previous 
to the present suit the plaintiff had unsuccessfully 
brought a rent-suit against the seooud defendant in 
which the latter had put forward the defence that he 
hold the land not under the plaintiff but under the 
first defendant who was no party to that suit: 

Held, (l) that as the present suit was not a suit 
as between landlord and tenant, the special rule of 
limitation contained in Art. 3, Sch. Ill of the 
Bengal 'leuancy Act had no application and the 
general law of limitation was applicable to the suit; 

( 2 ) that the decision in the previous rent-suit on 
the question of the plaiut : ff’s title did not operate 
a8 res judicata even though the question of title had 
to bo investigated in that suit by reason of the fact 
that defendant No. 2 was previously on the land. 
C Gopinath Jalua d. Bhajaiiabi Das Adhikari 


-- Execution proceedings. 

cedure Code, 1908 

- Rent-decree—Rate of 

arising from entry in the Record 
of. 


472 

Sec Civil Pro- 

239 

rent—Presumption 
of Riyhts, rebuttal 


A rent-decree may not bo res judicata in the souse 
that it finally decided the rate of rent between the 
parties but it is res judicata that for the years for 
which that suit was brought the rent was the amount 
then found. Hence the decision may bo sufficient to 
support a finding that the presumption arising from 
an entry (of a different rate of rent! in the Kocurd of 
Rights has been robuttod. U Bkojendra Kishore 
Roy v, Somar Ali 


-, rule of, application of. 

In applying the rule of ret judicata Courts Bliould 
be influenced by no technical consideration>, bat by 
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matters of substance within the limits applied by 
law. L B MaungTun Yin v. AIa Seim Yin, 11 L, 
B. R.331 671 

Revision against acquittal, when lies. 

Where there is an appeal by a Public Prosecutor or 
the Crown from an acquittal, the High Court sets its 
face against revision. But when an aggrieved com¬ 
plainant moves the Government to appeal under 
section *41? of the Code of Jriminal Procedure and 
the Government refuses, he can move the High Court 
in revision, but the latter will exercise its juris¬ 
diction sparingly and only where it is urgently 
demanded in the interests of public justice. M 
Sankabalinga Mudaliar v. Narayana Mudaliar, 
16 L. W. 413; 43 M. U .1. 36* (1922) M. W. N. 57* 
31 M. h. T. 342, 23 Cr. L. J. 583; [1942, A. I. B. ( ' ) 

602 6 1 5 

-High Court, duty of. See Criminal Pro¬ 
cedure Code, 1898, ss. 195,4-G 327 

Revenue and Civil Courts, conflict oi— 

Landlord , civil suit byjor declaration that dejendant 
not adopted son of deceased occupancy tenant — 
Relation oj landlord and tenant subsisting between 
the parties—Civil Courts, jurisdiction oj—Agra 
Tenancy Act (ll of 1/ > ) , ss. o*, 9 167— Revenue 
Courts—Jurisdiction to decide questions oj status or 
adoption 

While it is necessary to guard against formulat- 
ing any such general rule as that a suit for a 
declaration of legal status cannot be entertained 
by a Civil Court merely because such a suit may 
be brought in consequence of a dispute which 
originally arose between landlord and tenant, 
nevertheless where it appears on au examination of 
the plaint in the light of the surrounding circum¬ 
stances that the suit in fact offends against the 
provisions of section 16; of the Agra Tenancy Act, 
the jurisdiction of tho Civil Courts is ousted. 

In all such cases it must be determined what 
is the real contest between the parties and what 
is the real object of the suit 

L. an occupancy tenant died. The defendant 
alleging that he was the adoptod son of L. applied 
for mutation of his name iu place of tho deceased. 
The landlord brought this civil suit for a declara¬ 
tion that the defendant was not tho adopted son of 
L. From an examination of the pleadings it appeared 
that the relationship of landlord and tenant sub¬ 
sisted between the parties and the only dispute 
was as to the nature of the tenancy: 

Held, ll) that the appiopriate suit by either 
party would bo under section 95 t&) and (bj 
of the Agra Tenancy Act, a suit as to which the 
cognizance of the (Jivil Courts was expressly 
ousted; 

(/) that tho object of the present suit being to 
forestall that suit or else to enable the plaintiff to 
bring a suit for ejectment under sootion 08 on 
the ground that the dofondant was a non-oocupancy 
tenant, it was not cognizable by the Civil Court. 

A Kevouuo Court has jurisdiction to decide a 
question of status or adoption. A Jagannath 
v. Ualwant Si\gh, 2J A. L J. 570; (1922) A I. R, 
(A.) 37*-; 4 U. P. L. R. (A.) 194; 44 A. 692 247 


Riwajif-am, entry in, unsupported by instance 
value of. 

An extract from the riwaj-i-um containing merely 
an expression of opinion and unsupported by in. 
stances, cannot be raised to the dignity of a custom, 
unless it is followed in practice for a sufficiently 
long period and recognised as binding by the mem-, 
bers of a community. L Asa Nand v. Roshni Bai, 
2L. L. J. 178 9 Z 

-, entry in, value of—Burden of proof. 

An entry in a riioaj-i-am, even when unsupported, 
by instances, is a strong piece of evidence in, 
support of the custom which it records and is 
sufficient to shift the onus of proof on to the party 
whioh disputes the correctness of the custom laid 
down in the rtwaj-i-am. L Jagir Singh v. Santi, 3, 

L. 181 711 

■ — Of I 865, how far evidence of custom. 

The value of the Riwaj.i-am of >6*5 is considerably 
minimised by the fact that it did not lay down what 
the custom was but what the compilers thought it 
to bo L Gurdit Singh v. Jshar Kuab, 3 L. ‘>57* 
n«2*) A L* (b 3 *2 551 

Rules and Orders of the Original 
Side Calcutta Hig*h Court, 
Chap. XXXV , r. 57. See Costs -Taxa- 
tio v 451 

Sanad— Primogeniture , rule of—Custom—Instances 
prior to sanad— Evidence . 

Whero a Sauad, under which an estate in Oudh is 
held, lays down the succession according to the rule 
of primogeniture, evidence of a single unexplained 
instance of the widow of one of the grantees having 
succeeded to the exclusion of male heirs, is insuffi¬ 
cient to establish a custom binding on another 
branch of the family Similarly.evidence of widows 
having succeeded prior to the grant of the Sanad 
cannot be us-d to sot up a rule of succession directly 
contrary to the terms of the Sanad under which the 
estate ie held P. J. Badri Narain Singh v, 
Harnam Kuar, 44 A. 44* 31 JV1. L T. 195; 9 0. L. J. 
42-; 1922 A. 1. R. P. C.) 289; 27 C. W. N. 129; 26 
0 C. 313 1000 

Shah jog* hUfldiS whether negotiable instru- 

merits. 

Shah jog huudis are negotiable instruments. 1YI 
Kanalal Bhoya V Balaram Paramasukdoss, 31 M. 
L T *»; 4.s M li..» 4M) 6 b W. oOS 21 

Specific performance of contract, who 

can sue for—Geneal rule. 

No person can sue for specific performance, if he 
cannot be sued for it, whether because he is a 
minor or for any other reason. N Hargoyind v, 
Mehtab Singh, :8 N. L. R 67; 1922; A. I. R N ) 

193 346 

Specific Relief Act (I of 1877), s. 9 

— Archaka ol Temple , suit by, against trustee for 
possession, maintainability of—Master and servant, 
relationship of, as between trustee and archaka. 
Though hereditary archakaship is treated under 
Hindu Law as immoveable property divisible among 
co parceners, it is not immoveable property under 
section 9 of the SpeciSo Relief Act 
An archaka of a Temple who has been dispossessed 
by tho trustee cannot maintain a suit against the 
latter for possession 

Section « of the Speoific Relief Aot does not 
confer on a servant a right of suit againit hi* 
master, 
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Obxter. Joint possession cannot be given under 
section 9 of the Speoifio belief Act IV1 Vanamam- 
alai Jeer Swamigal v. Peria Vensataramaxa 

w 92 qI m ' w ' n * 42 * a - l r <M> 

ib b. w. 931 183 

~ . S ' 9 —Execution of decree—Order in execu- 

•ton — Appeal. 

An order passed in execution of a decree under 

L Wa“r?, I 6 Spe £*° Relief A0t is nofc a PPealable. 
I- vvaris v. Fateh Din 760 
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S. 25 ‘ Marketable title ,” meaning of. 


88.9, 56 (b)— s. 9, object of—Decree 
for restoration of possession—Suit by person in 
possession to restrain execution. 

. ^ he ° b i ect of section 9 of the Specifio Relief Act 
is to discourage people from taking the law into 
tneir own hands, however good their title may be It 
provides a summary and speedy remedy through the 
medium of a Civil Court for the restoration of 
possession to a party dispossessed by another leaving 

them to light out the question of their respective title 
by a regular suit if necessary. 

Where a person obtains a decree for restoration 
of possession of land under section 9 of the Specific 
Relief Act, the person against whom it is passed and 
who is in possession of the land, can institute a suit 
to establish his title to the land and obtain an 
injunction to restrain the decree-holder from dis¬ 
possessing him by enforcing his decree, notwith¬ 
standing the provisions of section 56, clause (b) of 
the same Act. B Mari Doddatamma Markundi v 
bANTAYA RAMAKKiSHNA PaI, 24 Boil. L. It 76S: 1922) 

A. I. R. (JB.) 2Ifi J 490 

— s - 23— Contract, enforcement of—Stranger 

—Equitiji * 

A stranger to a contract is, as a rule, not entitled 
to sue, but relief may sometimes be granted in his 
favour od principles of equity. 

D contracted to sell certain property to A r . in 
order to satisfy a money-decree obtained against 
him by S. The consideration was fixed at Rs 2 90.). 
Out of this B. actually received Its. WJ and’the 
balance of Rs 2/ 0) was left with the purchaser 
for payment to 8. The sale, however, was not 
carried out, and eventually S. himself got a sale- 
deed from B. of the same property and out of 
the price fixed appropriated Rs. :<,00) to the satisfac- 
tion of his decree. Subsequently N. sued B for 
specific performance The suit was decreed and 
S. lost possession of the property. S brought the 
present suit to recover from N. Rs 3,000 bein-the 
amount appropriated in satisfaction of his decree 
The lower Courts held that although iV. was not 
liable to W Rs. ^OO he was liable to the extent 
ot Rs. 2,^00 being the amount which under 
his contract with B was left with him for payment 
to S. Tn second appeal K contended that S bein- 
not privy to that contract was not entitled to 
enforce any covenant under the same ; 

Held, dismissing the objection, that though S was 
at the outset a strangerin dealings between iV and 
B, nevertheless by reason of the subsequent nro- 
ceedings terminating in the - decree for specific 
performance, S. was brought into a degree of privity 
with N so as to be entitled to relief on principles 
• ofeqmty. A Nehal Singh v. Fateh Chand 20 A. 

Jj. J. 708; (1922) A-I. R.! A '426; 44 A. 702 ’ 77Q 


The phrase ‘marketable title” is equivalent to the 
phrase a title free from reasonable doubt” in section 
2o of the Speoific Relief Act 

The question whether a "marketable title” free 
from reasonable doubt has been made out or not 
must be answered with reference to the facts of 
each case B Haji Oosman Haji Ismail v. Uaroon 
bALLEH Mahomed, 24 Bom L R. 978 852 

— SS. 38,41. See Guardian 15 

— S. 42 Declaration contemplated by section 
---Suit for declaration by candidate at Municipal 
Election that election of his competitor illegal. 
Seatwn 42 of the Specific Relief Act doea cot 
sanction every form of declaration, but only a declara- 
tion that the plaintiff is entitled to any le»al 
character, or to any right as to any property. 

Quaere.— Whether the provisions of section 1»of the 
Specific Relief Act are applicable to a suit by an 
unsuccessful candidate for election as a Municipal 
Commissioner, for a declaration that the election, 
being m contravention of the plaintiffs’ right and 
franchise, right of election and right of being present 
at the election, was not, according to law, proper and 
valid and that the election of his competitors was 

Illegal. C CHAIRMAN OF THE MUNICIPAL CoMRS- OF 

Katrung v Chaku Chandra Mukerjke, 26 C. vv N. 

91 229 

— -- s.42, p-ovlso —Person in joint posses¬ 

sion with another-Declaratory suit that other person 

has lost his interest in property, whether maintain¬ 
A person in joint possession with another cannot 
sue for a mere declaration that the other person 

ha ?-n°^\ hlS mfce . res . t in the property and is not 
entitled to remain in possession because in such 

a case the plaintiff can and should sue for exclusive 
possession. L Shaxkari v. Jodha, 3 L. L. J. 4 7 


Statutes, interpretation of-Long and established 
interpretation. 

Vhore the terms of a Statute or Ordinance are 

lon 5 and uniform course of judicial inter- 
pretation of it may be overruled, if it is contrary to 
the clear meaning of the enactmeut. but where such 
is not the case, it is the duty of a Judge to 
accept the interpretation so often and so Ion- nut 
upon the Statute by the Courts, and not to dTsturb 
those decisions. A Ullu Singh Gur arain, 20 
A. b. J. 744: (192 0 A I. R. {A ) 467 793 


right of — 


Su forogfation —Reimbursement, 

Distinction. 

Ihe right to reimburse arises on a oontract, 
express or implied, to reimburse and the party who 
c.a.ms the right onforcos it in his own right and not 
in the right of another. Consequently, the right does 
not arise until ho has discharged the debt of 
anotuer. But the right to enforce a security by 
virtue of subrogation is a right which equity con- 
ce les to a person who not being primarily liable to 

discharge an obligation, does discharge it aud it is 
a right to demand the performance of the original 
obligation and the application thereto of all the 
securities held by tbe creditor. 

The right to reimbursement accrues to tho per- 
son paying off a debt on the date on whioh he pa^s 
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it off, while the right to enforce a security arises 
from the date of mortgage. Pat Sibanand Misba 
v. Jagmohan Lal, 3 P. L. T. 683; (1922/ Pat. 381* 
(1922 A. I. R. iPat.) 499; 1 Pat. 780 707 

Succession • Exclusion from. inheritance — 
Murderer— Descendants, lineal, position of—Personal 
law—Public policy. 

A murderer as well as his lineal descendants are 
precluded from inheriting the property of the person 
murdered. 

Tbe question of the exclusion of the murderer and 
his lineal descendants from inheritance has reference 
to the broad view of public policy and justice rather 
than to the provisions as to exclusion from inherit¬ 
ance of the personal law to which the parties may 

be subject. . 

Therefore, the son of a Hindu murderer is also 

excluded from inheriting to the murdered person 
even though under his personal law he may have a 
right to suoceed to the murdered man indepen- 
ently of his father L Har Bhagwan v. Hukam 
Singh, 4 L. L. J. 245; 3 L. 242; (1922) A. I. R. (L.» 243 


Succession certificate Act(Vilpf 

1889). See Hindu Law—Succession 417 

- s. I (4) —Will not governed by Succession 

Act or Hindu Wills Act—Succession Certificate , 

grant of, to executor—Jurisdiction—Sub Judge, 

Second Class, invested with powers of District Court 
—Jurisdiction to entertain application for collec¬ 
tion of debts exceeding Rs. 5,000. 

Seotion l (») of the Succession Certificate Aot does 
not preclude the exeoutor of a Will, to which neither 
the Succession Aot nor the Hindu Wills Act applies, 
from obtaining a certificate under the Succession 
Certificate Act, authorising him to collect debts due 
to the deceased. Tbe mere fact that the executor 
might have applied for Probate of the 1 ill is not 
an adequate ground for refusing to entertain his 
application for a Succession Certificate. 

Where a Sub-Judge of the Second Class is invested 
with the functions of a District Court under the 
Succession Certificate Act, and no restriction is placed 
on the limits of his jurisdiction, he is competent to 
entertain and adjudicate upon an application for 
a Succession Certificate involving debts the amount 
of which exceeds Rs 5,000. L Rattan Singh vJUj 
Singh, 2 L. L J. 678 

Suit, dismissal of, in default—Restoration against 
some defendants and exemption of others by plaintiff 

_ Court’s power to restore against others. 

Whereafter the dismissal of a suit in default the 
plaintiff applies for restoration against some only of 
the defendants and exorapts the rest, the Court has 
ro nowor to take action suo motu and restore the suit 
as against those so exempted O Nagebiiar v. 
Bhagy Ddbey, 26 O. O. 07; (1922 A I R. (J^C^ 

_ events happening subsequent to institution of 

—Declaration of title, suit originally brought for- 
Possession, relief as to becoming necessary-Inal 

Court, power of- Plaint, amendment of. 

• if events whioh have happened subsequent to the 
institution of a suit rendor the relief prayed for 
useless if granted, and introduce matters which 
become the real questions in controversy between 


the parties, a Conrt of Original Jnrisdiotion at any 
rate has power to order suoh an amendment as may 
be necessary for the purpose of determining ques¬ 
tions so arising. 

Where a suit as originally brought is for a mere 
declaration of title, but subsequent events render 
it necessary to claim possession of the property to 
which the title related, the Trial Court is quite com¬ 
petent to order amendment of the plaint so as to 
include the relief as to possession as well. O 
Hamid Mirza Beg v Ahmad Mirza Bej, 9 0. 1. J. 
359: 4U. P.L. R.(J. C.) 89; (1922j A. I. R. <J- 0.) 

200 ; 986 

-—— to enforce registration—Necessary parties. 

When a document purports to be executed by 
certain persons it is essential that those persons, 
even though they are minors, should be brought on 
record in a suit to enforce registration so as to make 
the proceeding binding upon them in so far as the 
proceedings have been conducted 6ona fide by their 
guardians. IV1 Appalacharyulu v, Ramachandra- 
charyulu, 16 L. W. 287 901 

Summons, mode of service of—Civil Procedure 
Code (Act V of\mj, 0. V, r. 15— Requirements of 
Statute to be strictly carried out. 

Before making an ex parte decree againBt a defend¬ 
ant the requirements of the Statute as regard? the 
service of summons should be strictly complied with. 
The inquiry contemplated by r. 5 of 0. V of the 
Civil Procedure Code should not be confined to the 
son of the defendant, or to a person related to him, 
An attempt should be made to find the defendant 
by an inquiry from his neighbours or other 
persons. C Dharam Chand Gain v Kanak Sarkar, 
26 C. W. N. 359; 35 C. L. J. 203 , 991 

Sureties— Magistrate, duty oJ^-Police report, act - 

ing on, illegal. 

A Magistrate ought not to reject sureties on the 
report of the Police : when sureties are offered, it is 
the duty of the Magistrate to accept them, unless he 
is satisfied that they are not proper persons. A 
Gopi Kiiatik u. Emperor, 20 A. L, J. 760; 23 Cr L. 
J. 499; (.922) A. I. R. (A.) 541 35 

Taluqdari Law — Primogeniture Sanads. See 
Muhammadan Law-Sunni 254 

Tejt-mandi contracts—Wagering contracts — In* 
tention. 

Tejumandi contracts cannot be held as wagers on 
account of their apparent nature and characteristics 
alone without any other proof of the intention of 
the contracting parties. The party who pleads that 
a teji-mandi contract is in the nature of a wager 
must prove that fact B Manilal Dharamsi u. 
Almbhai Chagla, 24 Bom, L. R, 812; ( 922 A. I R. 
(H, 40H 481 

Tenancy— Tenant-at-will, mortgage by—Mortgage, 
whether void ab initio —Landlord, position of— Suit 
for redemption, maintainability of. 

A mortgage by a tenant-at-will is not binding on 
a landlord, but it is open to the latter to recognise it 
by accepting rent from the mortgagee daring the 
currency of the tenanoy. Suoh a mortgage is not a6 
initio void and a suit to redeem it is main-/ 
• tainablo. • # / 

Where a tenant effeots a mortgage with possye- 
eioncf his tenanoy holding and subsequently ^des 


